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IN THE MATTER OF THE COMPLAINT
FILED BY AVERY AND DIXIE
THOMPSON, RELIANCE, SOUTH
DAKOTA, AGAINST U S WEST
COMMUNICATIONS, INC. REGARDING
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outh e TELECOMMUNICATIONS SERVICE FILINGS

Public Utlities C: ommission
State Capitol 500 E These are the s service filings that the Commission has received for the period of:

Pierre,SD_57501 10/17/97 through 10/30/97

Phone: (800) 332-1782
Fax: (605) 773.3809 1 you need a complete copy of a fling faxed, overnight expressed, or mailed (o you, please contact Delaine Kolbo within five days of this filing.

,?SSEELJ TITLE/STAFF/SYNOPSIS [ e | M

REQUEST FOR CERTIFICATE OF AUTHORITY

Application by Atlas Equity, Inc. d/b/a Performance Telecom for a Certificate of Authority to operate as a telecommunications
company within the state of South Dakota. (Staff: TS/CH) “Applicant seeks statewide authority to provide intra- and interLATA | 400, —
interexchange telecommunications services... Applicant intends to provide interexchange intrastate voice message telephone
services.”

TC97-168

Application by iTELSA (USA), Inc. for a Certificate of Authority to operate as a telecommunications company within the state
TC97-170 | of South Dakota. (Staff: TS/CH) “The Applicant will provide interexchange services as a non-facilities-based reseiler. | 10/27/97 111497
Applicant proj s to offer 1+ and prepaid phone card services to both business and residential users .~

Application by New Mevia Telecommunications, Inc. for a Certificate of Authority to operate as a telecommunications company
TC97-171 | within the state of South Dakota. (Staff: TS/KC) "New Media, proposes to provide intrastate long distance service in | 10/27/97 1114197

conjunction with its interstate long distance service.”

Application by Long Distance of Michigan, Inc. d/b/a LDMI Long Distance for a Certificate of Authority to operate as a
telecommunications company within the state of South Dakota. (Staff: DJ/KC) "LDMI offers outbound telecommunications
TC97-172 | services to residential and business customers, utilizing switched access. Switched access service is available on a | 10/27/97 111497
presubscription basis from equal access originating end offices. LDMI will also offer travel card and inbound toll-free
services.Service is offered as an add-on to LOM's interstate service.”

FORMAL COMPLAINT FILED

Avery and Dode Thompson vs U S WEST Communications, Inc. On October 24, 1997, the Commission received a complaint
filed by Avery and Dixie Thompson, Complainants, Reliance, SD, against U S WEST Communications, Inc. (Respondent)
regarding delays in the provisioning of new services. g to the in Apnil
of 1997, requesting phone service at a new location Complamams state they were informed by Respondent that they should
call the Respondent two weeks prior to the date they wanted ~ervice. Complainants indicate that their service at the new
residence was needed on 12,1997. C on 12, 1997, and were
informed tha. Respondent did not have adequate facilites at the Complainants’ new locatior. On or about Septembe- 23,
1997, Complainants were told by Respondent that services would not be provisioned until late Gctober, 1997. Respondent
prowisioned services to Complainants in late October but the complaint does not indicate whether those services are working
as of the date of the complaint. Complainants are asking that Respondent provision the services requested: lhal Respondent
reimburse Complainants for certain expenses relating to the delayed service; and that
for the caused by the delay in Service.

TC97-169

important Notice: The Commission is compiling & kst of intarnet addresses. If you have an inlarnet address please notdy the Commision by. E-mailing # 10 Terry Norum st lermyn@puc stale 3d.us Faung ihe address 1o Ihe Comemission
a 6057733809
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT FILED ) ORDER FINDING

BY AVERY AND DIXIE THOMPSON, ) PROBABLE CAUSE AND
RELIANCE, SD, AGAINST U S WEST ) NOTICE REQUIRING
COMMUNICATIONS, INC. REGARDING ) ANSWER
TELEPHONE LINE LOCATION ) TC97-169

On October 24, 1997, the Cc ) received a it filed by Avery and Dixie
Thompson, Complainants, Reliance, SD, against U S WEST Communications, Inc
(Respondent) regarding delays in the provisioning of new services. According to the
complaint, Complainants contacted Respondent in April of 1997, requesting phone service
atanew location Complainants state they were informed by Respondent that they should
call the Respondent two weeks prior to the date they wanted service. Complainants
indicate that their service at the new residence was needed on September 12, 1997
Complainants contacted Respondent on September 12, 1997, and were informed that
Respondent did not have adequate facilities at the Complainants’ new location. On or
about September 23, 1997, Complainants were told by Respondent that services would
not be provisioned until late October, 1997. Respondent provisioned services to
Complainants in late October but the complaint does not indicate whether those services
are working as of the date of the complaint. Complainants are asking that Respondent
provision the services requested; that Respondent reimburse Complainants for certain
expenses relating to the delayed service; and that Respondent compensate Complainants
for the inconvenience caused by the delay in provisioning service

Pursuant to ARSD 20.10:01:08.01 and 20:10:01:08, if a complaint cannot be settied
without formal action, the Commission shall determine if the complaint shows probable
cause of an unlawful or unreasonable act, rate, practice or omission to go forward with the
complaint

On Cctober 28,1997, at its duly noticed meeting, the Commission reviewed the
complaint

The Commission finds that it has jurisdiction over this matter pursuant to Chapters
49-13 and 49-31 SDCL and ARSD 20:10:01:08.01 and 20:10:01:09. The Commission
voted unanimously to find probable cause, it is therefore

ORDERED, that pursuant to ARSD 20:10:01:09, the Commission finds that there
is probable cause of an unlawful or unreasonable act, rate, practice, or omission and that
the complaint shall be forwarded to U S WEST and U S WEST shall file with the
Commission its answer in writing within twenty (20) days of service of this order.




Dated at Pierre, South Dakota, this _7. —,‘E day of November, 1997

CERTIFICATE OF SERVICE

The undersigned heredy certifies that ths

ist, by facsimie of by first class mai, in properly
acdressed with charges prepad thereon

By 4, 2L AR D

/ /
- G
Date 4

(OFFICIAL SEAL)

BY ORDER OF THE COMMISSION

=%

""7” 1/

JAMES A BURG, Chdiman -

5] /
7 Zaan 2 9,
ELSON, Commissioner
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WSWEST

it RECEIVED

Via Overnight Delivery NOV 14 1997

SOUTH DAK:
November 13, 1957 UTILITIES C(?Jal‘;g%;‘c

Mr. William Bullard Jr

Executive Director

South Dakota Public Utilities Commussion
500 East Capitol Avenue

Pierre, SD 57501

Re:  In the Matter of the Complaint Filed by Avery and Dixie Thompson,
Reliance, SD, Against U S WEST Communications, Inc. Regarding
Telephone Line Location
Docket No. TC97-169

Dear Mr Bullard
Enclosed for filing in the above referenced docket is an original and ten (10) copies of the
Sixth Judicial Circuit Order Admitting William Heaston as Non-Resident Attorney for

U S WEST Communications, Inc to appear in this matter

Please file stamp the enclosed extra copy of this letter and return to me in the enclosed self-
addressed stamped envelope. Thank you

Legal Secretary to
William Heaston
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

[ L 1e I

COUNTY OF HUGHES SIXTH JUDICIAL CIRCUIT

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUT:1 DAKOTA RECEIVED
IN THE MATTER OF THE COMPLAINT FILED ) NV 197
BY AVERY AND DIXIE THOMPSON, ) TC97-1630UTH DAKOTA PUBLIC
RELIANCE, SD, AGAINST U S WEST )
COMMUNICATIONS, INC REGARDING )
TELEPHONE LINE LOCATION )

UTILITIES COMMISSION

ORDER ADMITTING
NON-RESIDENT ATTORNEY

It is hereby
ORDERED that the Motion for Admission for William P. Heaston, a non-resident
attorney, to appear on behalf of U S WEST Communications, Inc., before the Public

Utilities Commission and this Court relating to this matter is granted

Dated November _ / ( 1997

BY )’HE COURT

ircuit Court Judge
Sixth Judicial Circuit
STATE OF SOUTH DAKOTA
ATTEST :mcmi:‘coutn HUGHES CO,

s 44

Mary L. Erickson a
Clerk of Courts NOV 1 ¢ 1997

ov: b o F 4 E 1) Phtey & i oms e

Deputy

Deputy o,

(SEAL)




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT ) ORDER FOR AND NOTICE OF
FILED BY AVERY AND DIXIE THOMPSON, ) HEARING
RELIANCE, SD, AGAINST U S WEST )

REGARDNG TELEPHONE LINE LOCATION ) TC97-169

On October 24, 1997, the Public Utilities Commission (Commission) received a
Complaint from Avery and Dixie Thompson (Complainant) against U S WEST
Communications, Inc. (U S WEST) alleging delays in installation of phone service and
inadequacies in providing service.

Pursuant to ARSD 20:10.01:08.01 and 20:10:01:09, if a complaint cannot be settled
without formal action, the Commission shall determine if the complaint shows probable
cause of an unlawful or unreasonable act, rate, practice or omission to go forward with the
complaint

On October 28, 1997, at its duly noticed ad hoc meeting, the Commission reviewed
the complaint. The Commission voted unanimously to find probable cause

TAKE NOTICE that a hearing in this matter will be held on January 14, 1998, at
1:00 o'clock P.M. in the Brule County Courthouse, Jury Room, 300 S. Courtland,
Chamberlain, SD

The Commission has jurisdiction in this matter pursuant to SDCL Chapters 1-26,
49-13, including 49-13-1 through 49-13-27, inclusive, and 49-31, including 49-31-3, 49-
31-7, 49-31-7 1, 49-31-7.2, 49-31-10, 49-31-11, 49-31-38, 49-31-38.1, 49-31-38.2, 49-31-
38.3 and ARSD 20:10:01:07 01 through 20:10:01:15.01, inclusive. The Commission may
rely upon any or all of these or other laws of this state in making its determination

The issue at the hearing is whether U S WEST committed an unlawful or
unreascnable act, rate, practice or omission

All persons so testifying will be subject to cross-examination by the parties. The
order of the proceeding will be in the following sequence: (1) Complainant; (2) U S WEST;
and (3) Staff

The hearing is an adversary proceeding conducted pursuant to SDCL Chapter 1-
26. All parties have the right to attend and represent themselves or be represented by an
attorney. However, such rights and other due process rights shall be forfeited if not
exercised at the hearing. If you or your representative fail to appear at the time and place
set for the hearing, the Final Decision will be based solely on testimony and evidence
provided, if any, during the hearing or a Final Decision may be issued by default pursuant
to SDCL 1-26-20

The Commission, after examining the evidence and hearing testimony presented
by the parties, shall make Findings of Fact, Conclusions of Law, and a Final Decision. As
a result of the hearing, the Commission may determine whether U S WEST committed an
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unlawful or unreasonable act, rate, practice, or omission and may determine damages,
fines or other remedies for service quality as provided by law. The Final Decision may be
appealed by the parties to the Circuit Court and the South Dakota Supreme Court as
provided by law. It is therefore

ORDERED that a hearing shall be held on the complaint of Avery and
DixieThompson as specified above

Pursuant to the Americans with Disabil'ties Act, this hearing is being held in a
physically accessible location. Please contact the Public Utilities Commission at 1-800-
332-1782 at least 48 hours prior to the hearing if you have special needs so arrangements
can be made to accommodate you.

A
Dated at Pierre, South Dakota, this éa day d&{L‘O‘. 1997

CERTIFICATE OF SERVICE

BY ORDER OF THE COMMISSION:
Commissioners Burg, Nelson and
Schoenfelder

addresaed enysiopes, wih chees praped therson

o ‘lﬂzﬁf 2/ oA z’,'[{/

WILLIAM BULLARD,
Executive Director

(OFFICIAL SEAL)




THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF SOUTH DAKOTA

RECEIVED

) JAN 1998
THE MATTER OF THE COMPLAINT )
LED BY AVERY AND DIXIE THOMPSON, SQUTH!“‘”?AVUBUC
| RELIANCE, SD, AGAINST U ¢ 3 YTIEHES COEAISSION
REGARDING TELEPHONE LINL

HEARD BEFORE THE PUBLIC UTILITIES COMMISSION

January 14, 1998

1:00 P.M.

Brule County Courthouse
Chamberlain, South Dakota

Jim Burg, Chairman
Laska Schoenfelder, Commissioner
Pam Nelson, Commissioner

Rolayne Ailts Wiest
Camron Hoseck
David Jacobson

| Reported by: Lori
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ANCES

Thomas J. Welk
P.O0. Box 5015
Sioux Falls, South
57117-5015

Jon Lehner
Colleen Sevold

Thompsons:

Thompson
Thompson
en Sevold

Complaint
Answer
Thompson Dates
Thompson Dates
Thompson Dates
Thompson Dates
Photograph
Photograph
Photograph
Phone Bill
Phone Bill
97-107 Order and Decision

Dakota,




begin the hearing
hearing for this docket in
Filed by Avery and Dixie
Reliance, South Dakota, against U S West
ions, Incorporated, Regarding Telephone Line
Locati
The time is 1 o’clock. The date is January
location of the hearing is in the
Jury Room, 300 S. Courtland,
Dakota.
I am Jim Burg, Commission Chairman.
ssioners Laska Schoenfelder and Pam Nelson are
also present. I'm presiding over this hearing. This
hearing was noticed pursuant to Commission’s Order For
and Notice of Hearing issued December 30, 1997. The
this hearing is whether U S West committed an

or unreasonable act, rate, practice or

All parties have the right to be present and

represented by an attorney. All persons so
ing will v in ar subject to
examination by the parties. The Commission’s

decision may be appealed by the parties to the

Circuit Court and State Supreme Court.




Rolayne Wiest will act as Commission
sel. She may provide recommended rulings on
~edural and evidentiary matters. The Commission may,
rule its counsel’s preliminary rulings throughout
hearing. If not overruled, the preliminary rulings

become

At i im vill turn it over to Rolayne
conduct the hearing.

MS. WIEST: 1'11 take the appearances of the

U § West.

MR. WELK: Thomas J. Welk from Sioux Falls,

and appearing are Colleen Sevold and Jon Lehner present

| for U S West.

MS. WIEST: Mrs. Thompson, you
introduce yourself for the record.

MRS. THOMPSON: Dixie Thompson.

MR. THOMPSON: Avery Thompson.

MS. WIEST: Staff.

MR. HOSECK: Camron Hoseck on behalf of

WIEST: Do any of the parties wish to
make an opening statement? Thompsons?
MRS. THOMPSON: No.
Mr. Welk?

very short. At today's




not

the

an

vhat we want

the damages

as a result

wanted to hav

in this ¢

the damag
of

to explore is why

made a substantial offe

customers for the servi

provided and wasn't.

So we’'re not

ying most of what th

We’'ve i

complaint.

going to be contesting

compla of the Thompsons in

unfortunate incident, and

what was
complaint.

the focus of the hearing to be

that are sustained by the

£

their not having phone service

e it. And we have made offers

ase and which we believe exceed

es that have been requested.

the essential issues that I

we are here, because we have

r to try to compensate these

ce that should have been

going to be at this hearing

e Thompsons said. We've read

nvestigated. And except for

preliminary questions on some of the facts, what

focus is going to be is what damages they

And that’'s the purpose of what we're going

least from our

standpoint.

Mr. Hoseck.

MR. OSECK: 1 have no opening.




Who

Thompson?

epresenting

questi

MR.

| on behalf of

MR.
epresented by counsel?

MS.

WIEST: Okay. We’ll start with the

will be your first witness? Will you

THOMPSON: Yes,

Oka: . If you would go up there

hibits with you and be sworn in by the

DIXIE THOMPSON,

being first duly sworn,

and testified as follows:

giving the

was based on.

Are we going to have just a

WIEST: Is there a problem with having

WELK: At this point they’re not

Thompsons? Mr. Hoseck is not going to ask

HOSECK: If I ask questions, it will be

staff.

WELK: So she’s not -- they’re not

WIEST: No, they're not.




MR. WELK: Okay. That'’s fine.
A. Okay. In April of '97 we contacted U S West
| to inform them of our upcoming move to the rural

liance area and asked what we needed to do to get
ne service at that residence. We were informed at

at time by U S West that we just needed to contact

two weeks prior to our planned move date.

planned move date was September 12th.
West on disconnecting service from our

current residence here in Chamberlain at 607 1/2 South

‘Sdnbs:n Street and requested that service be connected

residence in rural Reliance. The new

uld have been connected and operable on
Friday, September 12th. And on the second we did give
a legal description of the property location, and we
were quoted $25 for the new hookup fee.

On Friday, September 12th, the service was
disconnected from our residence in town, but the
‘(elophone company was unable to re -- or connect our
service at our rural Reliance residence because they
discovered that all their lines were full and the
problem would need to be referred to an engineer. And
‘Ln»y thought it would be approximately three to four

days before they’d be able to provide us with service

at our Reliance address. So we did request that they




contact ] company
have phone service yet.
18th, Thursday, September
accident on their way
for the reason, that
ing back to U S West from
ember 12 thro he 23rd; and that was the next
that I contacted U S West was on Tuesday,
ember 23rd. I contacted U S West Delayed Services
he status of our land service at our Reliance
dence.
And at that time I was informed that the
possible date that we would have land service
be October of ‘97, and the reason being that
were no available lines in the area and plans

ded to be drawn up by an engineer out of the Denver

office. And after the completions of the plans, the

work would then be contracted to a general contractor
And I had asked the operator what our

bility would be for that. And she




and that hookup fee would be
to our monthly statement when
completed.
At that time she did inform us that they did
rnate services. One was they could provide us
phone unit and program it to our existing
605-734-6398. And that monthly
charge would be $17.00 and we’d have unlimited
time for all incoming local calls and all outgoing
lls would be free. She did say that any long

would need to be made by using our

And the second option we were given is they
~ould just credit our account for $100 for every month
hat U S West was unable to provide us without service,
providing we had a cell phone. And I did tell the

we did not have a cell phone, so I was
the $17.00 a month cell phone option.
then she asked where we would like to

pick up the phone at. It had to be picked up at one of

the following locations: Sioux Falls, Rapid City,

Aberdeen, or Pierre, and that’s what location I‘d like
ck the phone up, because they could have it
ogrammed and waiting for us. And I had mentioned

to be going to Rapid, and I asked if
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ould pick the phone up

to the Pierre

area because

in the Rapid area and like

it was a little

it must be

And so I

need to speak with my husband Avery to see

when he would be going to Pierre so he could get it

there.

In the meantime, our children were in this

dent, and that I was tied up with that from like

September 18th to the 22nd, and I finally ended up

orrowing a cell phone unit from my sister. And then

we traveled to Rapid City that weekend, and I finally

| contacted U S West back on October 6th. And between

| this lapse of time, I did not once hear from U S West

informing us that other phone service was going to be

the end of

any later than like three or four days or

October.

So on the 6th of October when I contacted U §

West, I got put on hold. And I think it was an Omaha

| number that I called because the lady that -- the

office that I called, the U S West representative

waited on the phone with me for I think it was 27

she kept asking me, "Are you sure you

want to wait, Mrs. Thompson? Would you rather try back|

in a little while?" I said, "No, I'd rather wait."
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vices and
le situat
be withou
oked in he
rliest pos
h service

you kn
ota; that

imp

obably be
An

that v

you

us

e given b
ceeded to

| service.
An
informed her
requested th

lling card

finally did get through Toll Delayed
I spoke with Ramona. And I explained the
ion and asked how much longer we were goingj
t service and what we could do. And she
r files and she said it was noted that the
sible date they'd be able to provide us
would be the 19th of December. And I
ow, I ormed her that I lived in South
ir be i s wintertime here and it
ossible for us to get phone service if we
prior to that date. I go, "It would
spring of the next year.
d the operator was very uncaring. She
ery well could be the case, but it was
know, out of their control. And she
that servi was being delayed because
independent contractors in our
and this is the date that they
y the independent contractor. And then she

tell me about my options for alternative

d after she explained all the options, I
that I did want the cell phone and that I

at U S West waive a surcharge on our

for long distance because we weren't going
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to make a long distance call any |

said that wasn't possible and U §

|
provide that type of service for |

then told me that --
went through s about this long distance
cents on our current
pay every time we make a long
call using our calling card.
said, well, you know, if that wasn’'t
table, I could go buy my own cell phone and U S
would just pay me our -- credit our acccunt $100
ery month we were without service. And that was
le upsetting for me, and I told her this wasn't
ion and that I was going to file a complaint with|
And she stated to me at that time that U §
West is providing us with the same service that they
would provide any other customer. And then she went
to ask me where I wanted to pick up this cell phone
unit at. And I asked it be sent tc me either Fed Ex
UPS because I didn’t live too clcse to any of those
locations. And she then checked with her supervisor
see if that could be done. She arranged to have the
cell phone unit shipped Fed Ex to my work address, and

| we received it on October 9th.

On October 9th, after we received the cell
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the phone and we discovered
existing 605-734-6398
ammed F B re number; it
r local use at all. Each time we
received messages asking us
and we were not able to
calls on the phone.
I contacted U S West
oke with Patricia.
she checked the work
order and said 1 he ord had been written up
thought the problem was
hey hadn’t disconnected our
service at ou porn residence. So she sent a work
order in to d 1 he Sanborn residence service.
t about g I checked to see if the -- if our

phone at our house in town had been disconnected and it

went to dial our 605-734-6398
getting the message that said, "Your
be completed at this time. The cellular
customer that you have dialed may have reached their
destination or traveled beyond the service area," and

just said to please try later. We were still unable

| to make any outgoing calls or receive any incoming
|




by that time, hink it was a weekend
have a lapse of about two days there.
13th I contacted U S West Delayed Service
in, and I spoke with Kevin. And I reported that the
11 phone that they gave us was not programmed
checked the work order and said that
did have the work order
that the phone was sent from
it was at fault of the
lular company that the unit was not programmed
rrectly. He said he would contact a Mr. Eric Carr
of the Denver, Colorado, office and ask him to give
a call back later that day.
Well, at 4:50 he still hadn’t called me, so I

put in a call to Mr. Carr. And actually I had to

contact U S West Delayed Services, and I spoke with

Mary, who referred me to Kevin, who connected me with
Mr. Carr. And Mr. Carr said he had sent the work order
| to Tech Support, who hadn’t gotten back to him is why
he hadn’t returned my call. So I explained the whole
situation to Mr. Carr on our cell phone unit, and he
thought the problem was an ESN, an electronic serial
number, mismatch. So he asked me to get the cell phone

unit and read the serial number on the back of the
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the certificate number was

he then stated that that was the problem,
N number the unit. He said he would
~hange immediatcly, and the cell phone unit
11d be operable. Well, a 3 .m. that day I did
and make an outgoing call, and the cell phone did
can make an outgoing call and that I had asked

me back and it was programmed for

That same evening at about 8:15 p.m. we

zived a call from the telephone company on the cell
hone unit, and they stated that they would be

stalling our lines for our land service at the rural
iance area on Wednesday the 15th, and October 15th
cable was laid for our new line. October 16th we
ked up our telephone and we made a call to test the

, and we were able to make outgoing calls.

And at first we didn‘t realize it, but the
next day we thought it was kind of strange that our
phone didn’t ring. We have two teenage boys who are on
the phone all the time. So on the 17th we discovered

we were unable to receive any incoming calls to that on

newly-installed phone line. All right. Actually

it was on the newly-installed phone line and also the




cell phone unit didn‘t work at that time either.

And then on the 18th the phone line to our
dead. We were unable to make any outgoing
receive any incoming calls on the phone line.

same was with the cell phone unit. We weren't
use that for incoming or outgoing calls. And
assuming this is a weekend again by my dates,
because on the 20th I called U S West services again
| and spoke with Love, and I explained the problem. And
| she referred me to repair services and reported the
| problem to them. And at that time I spoke with
| chantel, and she said she’d check the problem; and if
it was a problem of U S West, it would be corrected by
that evening. If the problem was not any

the U S West, we would be charged for a

service call. Service was restored on the 20th. On

I filed the complaint with PUC.

And October 23rd I received a call from

lleen Seagull (sic), and she stated that they
received our complaint, the PUC, and she wanted to know|
what U S West could do to resolve the problem. And I

had borrowed a cell phone unit, so I requested that,

| you know, they pay that bill. And she said that, you

know, they could apply that credit to our bill. And I

dién’t want the credit because it’s not my cell
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I wanted to be able to reimburse my sister for
that are on . Anyway, she was going to
service supervisor and get back to me.
eceived our October statement from
charged for calls made on the cell
loaned us, and it was my understanding
and outgoing calls should have been

long distance of which we

1 did receive a return call from Colleen
tating that U S West would cut a check for the $46.59

r the bills I submitted. She also asked what I felt

West could do to resolve the problem. And I told
hat we had received our October phone bill and we
billed for a month of service and I didn‘t feel

nat we should be responsible for those charges since
were without service for most of the month. And she
greed.
She also asked if I would withdraw the formal
co 1t that I filed with the PUC. And I asked her,
you v, what would happen if I withdrew the complaint
and why would I want to. And she said that U S West
’would apply $100 credit to our account if we would

|
4 | withdraw the complaint. If we did not withdraw the

‘Fﬁmpla:n[, there would be a hearing with the PUC, U S

e




ourselves.
And d her t d speak with my husband
get back o her. A did. I called Avery
lked at n L ned Colleen’'s
hat afternoon and I told her that we would
complaint if U S West would send paymeat
bills submitted, waive our monthly
for October, credit our account for charges

urred for the use of the cell phone unit, and pay

damages of $7,135, plus $1,000 for inconvenience. And

wasn’'t authorized to pay such a

ated that U S West did provide us
th the same of delayed service that they would
have provided s 3 r with. And I told her
the whole reason for me filing the claim was just to
S West to act on their negligence. And not until
file the complaint did I even receive a return
call from U S West on any of these issues. And I
refused to withdraw the complaint.
On October 22nd the contractors hired by U §

were out and they did dig in the permanent line to|

residence. And at that time we were operating on

porary above-the-ground service. We are now on

permanent service. On October 24th I returned the




ne unit that U S West sent to us to the ComNet
lular company, and on the 28th we had -- on October
h we had that conference call with PUC. On Friday
ed a message from U S West and it
answering machine. The message stated that
up the return of our ComNet phone
was also Monday I got back with them,
Nancy, and I told her that I did
unit on the 14th of November, and 1I

hipping information that she

Sunday, the 30th, our phone line was dead
again. We couldn’t make any outgoing calls. And also
Monday, December 1st, our phone line was still dead and

make any outgoing calls that day either.
So when I got to work on Monday, I tried to make an
ming call and we weren‘t able to make incoming
either. What would happen is we would -- the
would ring once and then we would receive a busy
signal.

I contacted U S West on Wednesday, December

3rd, and I reported the problem to their service

department. I spoke with Kathy. And she said that,

you know, they’d have the service restored by 6:00 p.m.

that evening, and it was. On December 3rd they
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received
sic) and they wanted|

awing our

ro b X 11 phone unit, they’d waive|
October phone charges, and pay us $1,000 in
venience. She also stated that if we did have a
ng, that their lawyer would be at this hearing on

14th and it would be costly and inconvenient for

Again, I told her I needed to speak with my
to see if we’d be interested in doing that.
returned her call and told her, no, that we would
interested. We’'re going to leave our complaint
ile with the PUC. During this period of time, from
18th through the 22nd, that'’s the period of time
‘whcre our sons were in their car accident, and I want
to elaborate on that a little bit.

Thursday, September 18th, our sons were in a
serious car accident on their way in to school. Both
boys were hospitalized. Our youngest son, Chris,
suffered a concussicon and received minor cuts and

He was kept in the hospital overnight for

| observation and released the next morning. Our oldest
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n, Avery, underwent ruptured
He spent two days

days, about a

a unit on the floor. After a six-day stay|
Avery was released on Tuesday,
rd.
iring this period of time I wasn’t able to
en he was released from the hospital -- we
>f town. And I wasn’'t able to take
rause we didn’'t have any phone service out
didn’'t want to leave him that far out of
being able to get in touch with either
myse >r his doctor if he needed to be. So I

bring m in i e every day and leave

released from the hospital on
instead of us taking him home where he
d be more comfortable, I took him to -- because we

were still in town with our oldest son. We -- I took

to stay with m o that he’'d be able to get

in touch with us had he needed to. So he was forced to
spend four days away from home after his acciden
because we didn’t have phone service at our home for

- for me to feel comfortable leaving him
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Also, when Avery was released from the hospital
ember 23rd, I was not able to take him home.
1 returned to work that afternoon, and I did

get in touch with U S West that day. But I did leave

him with my sister because I didn’t want to take him

because we didn’'t have phone service. Over the
four-day period, which would have been September
to the 27th, which should have been a restful
“overy period for my oldest son, who had just
went emergency surgery, my husband and I needed to
| return back to work, but we were still unable to leave
Avery home by himself, which he would have had we had
phone service. He's seventeen years old. Instead, I
had to get him up every day, have him take that 17-mile
trip into town, leave him at my sister’s house so I
| could check in with him throughout the day and he could
check with his doctor. And I would to have pick him up
every evening and take him back home.

Some of the exhibits that I would like to
introduce -- let me find my original copies here -- is
this is a listing of the total number of days that U S
West did not provide us with residential phone
service. The time was September 12th was the first

| day, and it totaled 38 days that we were without phone

service. And that’s Exhibit 3. I do have copies if
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the PUC hen I al

total number of

Reliance

the

And li

phone service that we

wn to access telephon

And this is Exhibit 6, an

ys we were unable to leav

is Exhi

ummary of our October bil

here the calls made fr

on

cell phone unit and

lls that s

MS. WIEST: say tha

A. And this is 11, and

our November billing. the adj

days we

so have a total, a

were without any)

address. That

cell phone unit

a total of 25

was

type of service

sting of the days

specifically
e service.
d it’'s a total
e the boys at home|

fact that we did

bit 10, and it’'s

ling. And I've

om October 13th
the number

hould have been

t was number ten?

it’'s a copy of

ustments there’s a




item two on the adjustments
ed. They'’re ¢ $14.70,
sure what that charge is for because we
says residential 2, but we were only
for the installation of that line. And
also a charge for
MR. WELK: Coulcd I have a copy of 11?
There was also under unregulated services
a charge for $7.31, which I have no idea
that ct & i for. And on the second page of
there's also calls 7, 8, 9 that were made on
14th were calls that were made from the
rowed cell phone unit, and it would be the number
222-4383. And those calls should have been at no
us also. And I think I‘ve covered
everything.

MS. WIEST: How about Exhibits 7, 8 and

My husband will give those to you

MS. WIEST: Okay.

MS. WIEST: Did you have anything else at

No. That about summarizes, I think, what I
to talk about.

here any objection to the




| any objection to Exhibits 1 and 2 being admitted.

A.
Q.

upon the

c

residence?

A.

Q

Ccemmission, it’s Exhibit 1. Do you have that in front

cf you?
A.
copy of

Q.

the description of attachments -- and I‘'ll wait until

it

1. Thank you.

MR. WELK: No objection.

MS. WIEST: And I would also ask if there's

we’ll admit Exhibits 1,

Welk, do you have any

Thank you.

S-E INATION

Good afternoon, Mrs. Thompson.

Good afternoon.

I just had some preliminary questions based
omplaint that you filed. On September 12th

restored to your Chamberlain

Yes, it was, late that afternoon.

Now, in your complaint that you file with the

Not in front of me, no, I don‘t. I have a

in my folder but -- (Witness given Exhibit

On the fourth page of your complaint under




a service
to October 13th at 5:
today, you’'re saying that you were
other times other than that?

derstand?

I am saying that.
Q. So did you describe any of the exhibits that
brought here today, specifically Exhibits S5 and 6,

compl

No, 1 did not describe any of those in my

in the complaint to the Commission, you

to solve the problem in your

did.

Q. Under the formal complaint it says resolution|

request, you said that you wanted to provide operable

land service as soon as possible, a reimbursement for

e attached bills, and compensation for inconvenience;




put any dollar amount in your

bills that were attached?

time that you signed this

20th, did you have operable land

I did on the 20th, yes.

The day you filed the complaint, but was that

or was that the permanent service?

look. I don‘t actually know when that
dug in. You might want to ask me husband that

because I didn’t walk over there and look.

Now, as I understand it in review of the

ter the drop was placed to your

residence and

ibed that in your testimony, is the service

That’'s when the drop line was laying there?

To my knowledge, it was laying on top of the

Did you ever determine what the reason

was
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op line was|

here was a

option that was

And then as I read your complaint, after that

explai
West about O on; is that correct?

A. Yes, because she informed me that I had to

pick it up at either Pierre, Watertown, Aberdeen, or

Rapid. And we live in Chamberlain, and I just had a

son that came out of the hospital after emergency

surger and I had no plans of driving anywhere other

I did explain I was going to be going to

Rapid and wanted to know if I could pick it up there,

I didn't want to have to return it to that

cation.

Q. Well, in your complaint you said and it‘s -

reading now from the second page, the first

1, you said you would get back with
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paragraph

have

6th, 19972

right.

at’s when your chi

was in

already

phone unit until

because

picked up,

1d have to drive t

o

in person, and we w

So that was the reas

September 23 to October 6th?

Yeah, it was.

Now, you said you bo

sister?
Uh-huh.

When did you borrow

A. The 25th of Septembe

have it noted on Exhibit 4 o

borrowed the cell phone

unit.

Q. And who was your sis

sentence, "I told her I

sband as to what the

unit

up and then I

the next entry was

1d was in the accident

the accident on

I just decided to
we could get someplace
it

was my understanding

one of these locations,

eren’t going anywhere.

on it was a delay from

rrowed

the cell phone

that?

r. Let me -

look at my

f the September 25th I

ter?




September 25th,

messages left at

you had pho

ering machine?
nodded affirmatively.)
much in damages are you requesting

award?

And itemize those damages for me,

Let’'s see, well, 5,500 of it was for the

that we were desiring to sell. And then we

rounded it up to inconvenience charge, you know.

So 5,500 is for this trailer. I'll go into
hat. And 500 is for the other inconvenience, the
bills, and everything else; is that correct?

nconvenience.




Q. Go ahead and finish.
A. I guess 1 didn’t realize I'd needed to

itemize my amount, so that's what we felt would -

trhat’s what we felt our time was worth during the

ime that we were inconvenienced. Our
able to return home after their
family members were unable to get in
with us during this period of time. So we just
that that would be a reasonable amount.
That’'s $500?

No, the $6,000 total. I know I said 5,500

telling you that I didn’t realize I

trailer included or

So let’'s talk about out of the
0, how much c the 6,000 do you claim is the damage
he trailer?
A. I don't know.
Q. How much are you claiming is damages for
convenience?

A. I'm claiming $6,000 damages for the




enience. I won't include any trailer into

Q

A.

you’'ve lost me.

I'm sorry.
Is the trailer in or out in this case?

Would it be possible for you to go over this

| damage claim with my husband? I mean I wasn't prepared

answer

A.

Q.

questions on damage claim.

But you don’'t know what the damages are? You|

The damages that I'm asking you for today are

nconvenience, to clarify your question that you|

So you’re claiming $6,000 for inconvenience?

Yes.

All right. Are you claiming additional

damages for the cell charges and the other exhibit

billing,

ve put in here?

I'm claiming additional charges for the cell

Which are how much?
The cell charges are $35.25.

All right.

The charges for the ad in our local paper

Our October charges, on our October

our charges were $29.60. And then on our
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billing I'm asking for a clarification for the|
adjustments, . unregulated services for
And I requ i that $1.43 be removed from

bill because it was charges that occurred because

phone unit.

itemized damages?
Q. Now, when you estified earlier when
Sevold called to try to resolve this matter, I
lieve your testimony was that you wanted $7,135
| damages for t ailer and then $1,000 inconvenience?
YR Right, that’'s exactly what I told her. At

that point in time when I was speaking with her I was

more or less angry and venting, and that'’s what I

said.
But you wanted her at that time to pay for a

railer that was advertised during the weekend that you
didn‘t have telephone service; correct?

A. At that time, yes.

Q. And that was a 1972 trailer?

A. Right.

Q. And you’ve attached that to your complaint in

this action that described it as a 1972 mobile home, 14
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| those are the exhibits that I provided to you.

x 60, two bedroom, one bath, air conditioner,
appliances, deck and storage shed at $5,5007?
A. Correct.

And have you been -- have you sold the

Not at this time.

Did you sell, continue to try to sell the

A. Yes.

Q. After the weekend that you didn‘t have phone
service?

A. Yes.

Qs And at the time you talked to Miss Sevold

in October you claimed $1,000 for inconvenience?

A. I did.

Q. And today you’ve increased that 5,000 more?

A. I have, uh-huh.

Q. What has happened between now and then to

rease the demand for the same thing that you're

asking today $5,000?

A. I sat down and itemized my inconvenience, and

Q. Today?
A. Today.

So your inconvenience loss increased from
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wiene

Q. And the rail , you have withdrawn any claim|

N

as I understand your

Yes.
Have you told me al the damages that you
sustained in this case?
I believe I have.
The settlement offer that was made recently
51,200, you discussed that with your husband; is
that correct?
A. Right, we did.
Q. By the way, who typed up these exhibits that
you prepared today?
A. I did.
Q. Exhibit 5, Exhibit 6, you typed all those up?
A. I did.

Q. And I'm not going to go into the details.

| Most of them are calendar dates, and your explanation I

think is okay on the exhibits. I think I understand

those. Did you talk with anybody else about the

settlement offer in this case other than your husband?
A. No.

Q. Have you talked with anybody at the
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sion staff or anything about whether to accept or
the settlement offer?
‘ve talked with staff, but it didn’t have
with our settlement.
than preparing your testimony as you
had any discussions with staff about the

of money that have been

have not communicated settlement with them

er than what I have written on my complaint and what

I have -- what I testified today, like on the 30th when
Colleen called.

Q. The number for the $6,000 inconvenience, I

believe you’ve called it, have you testified or

provided that number to anybedy else other than --
A. No.
-- other than your testimony today?

Today.

Q. And you arrived at that number how, $6,000?
A

There was no scientific arrival at it. My

| husband and I just sat down and talked about it and

said, well, we’ll just ask for $6,000.
Qs Just picked it out of the air?
A. Somewhat. hat‘’s what we felt that --

MR. WELK: I have nothing further.




WIEST: Mr. Hoseck.
HOSECK: Yes. Thank you.

CROSS-EXAMINATION

Thompson, when this move was made to
your Reliance address, where is that from Chamberlain?
A. It's approximately 12 miles north of Oacoma.
Where the city of Oacoma is, is you turn north. Rather
into the city, you turn north, and it'’'s
om that, out on that county road.
down along the river.

And what was the date of the actual move then
Reliance?
A. The 12th of September.
Q. Would you tell the Commissioners what the

circumstances of your move were? In other words, why

were you moving to this particular location?

A Well, we had been -- we had outgrown our home
| actually, and we had been looking for a place to move
for several years. And we moved down to an area where
my husband was born and raised. And he had gotten some
land there, so we decided to buy a house and move it

down there, renovated it, added onto it. And we moved,

I guess, home for my husband back to the area where he

25 1wn5 grown up -- he grew up.
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Now, during this period that you were without
service at v Reliance address, were you

to call emergency 911 numbers?

A. No.

Were you abl call doctors?
No, we weren
W > you able to call the fire department?
No, we were not.
Were you able to call ambulances if you
them?
No.
And what is your employment?
I'm employed at Saint Joseph Indian School as|

ector of the museum.

Q. Just in a general sense, tell the

Commissioners what that job entails.

A. I'm responsible for the day-tc-day operations
| of the museum, oversee all, everything that goes on in
the museum.
Q. And with regard to that, how does your having
or not having a personal telephone relate to your
.employment?
A. We do have a security alarm at the museum.
And when that security alarm is activated, it calls my

| home phone number so that I can -- it’'s also -- so that




that point
what the problem is,
call, you can tell
you know, > has broken in through|
will give you code. Or whether someone
front door, « whether it’'s fire, or
there’s someone in the top level or the bottom
the museum.
So if your
availab
informed?
It does not

that you be

have to respond to all of

during the ime that you were without

the security system kick in, for lack of

one day, on October 9th, the security

And were you able to get that call?

Well, actually it was set off twice.
I was not able to retrieve because
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AdD

| at my residence in was set off later that

wine

to show the trailer to a

NAa

person who was interested in seeing it and I retrieved
hat second call from ou: alarm system.

Q. On your exhibits -- and I may have the
numbering wrong here. I believe it’s Exhibit 6 and 7,
| days that you were without phone service that you

traveled to town specifically to access a phone.
A. Okay. Actually, that would be Exhibit 5.
Q. Is that Exhibit 57
A. Yes.
Q. I'm sorry, I had that wrong. Anyway, what is
the amount that you have totaled on that exhibit?
A. The total amount is $117.81.
And what does that figure represent?
A. It represents the 11 trips made into town,
and it’s a 34-mile round trip, so it’s a total of 374
|miles. And I took it times the standard mileage rate
taken out of the IRS publication 463, which is
attached, and they allow 31 and a half cents per mile.

| Would this be an amount that you are also

‘cl iming as damages in this matter?

| A. Yes, it is.

|
24 | Q. Would you tell the Commissioners how not

25 ‘nav;ng a phone inconvenienced you?

® U




Well c course,

ake any calls. C should say make any cal

or any other type of emergency
or make calls to or
be social or
I did not have a phone that allowed me to
was not able to receive calls from our
larm system or control the alarm system from
to receive calls from staff
super g if they’'re going to

a day. wasn’'t able to take

, was not able to call into work if
wasn‘t able to call the school if my)|
ldren were sick or not going to be in school. And
ve weren't able to receive any ls on, of course, the
ds that we placed in the paper for the items that we
esired to sell. We have two teenage children, and
t's very difficult to coordinate schedules. We have
e car that comes into town each day, and I needed to
coordinate schedules with three different people. So
it was very difficult to do that without having phone
service. Not to mention the number of hours that I had
spend at work during my work time on the phone

trying to get through to U S West for Delayed




you had with your
ldren being hospitalized and having surgery also
during this period ime; i correct?
did, and we weren’t able to -- we weren't
members at that
out of town at the
tually, my husband
called my sister and let her know
dent. We had to contact
have a rather large family. People
wanting to know how our boys were. We
y didn’'t have time to run to the trailer to pick
up calls at the time that Avery was in the ICU unit.
ere was not a phone in that actual room. When we did|
nove him to the floor, they didn’t allow calls into the
com so we weren’t able to use the phone there so we
literally had to go to the trailer to check our
essages. And we had several messages from concerned
family members wanting to know what -- you know, "How
your kids doing. Where are you? How can we get in

touch with you?"

Q. And so would it be fair to say that it’s your

ion that the $6,000 would compensate you for this

onvenience?




fair to say that.

no further questions.

Commissioners?

COMMISSIONER NELSON: I have one. Dixie, did|

I understand you to say that not having a telephone

there necessitated staying longer, a longer state in

hospital?

had to leave my kids

COMMISSIONER NELSON: Okay. I just wanted tol
sure there weren't additional hospital days, too,
and they would have let him out sooner.

CHAIRMAN BURG: Did you keep track of just
how many times you called U S West?

A. I have it itemized here. I could probably
count it up for you.

CHAIRMAN BURG: I mi like that as a late
exhibit and maybe just an imate of the amount of
time you spent on the phone with them, too, because you
indicated a couple times that it was very long waits.

A. Okay.

CHAIRMAN BURG: I didn’t gather from what you

said that you kept track of the time, but if you have a

|
25 ]rcugh estimate. I had several other questions but I

.' S




been answered.

COMMISSIONER SCHOENFELDER: I need to clarify

things. You said - I'm a little familiar

very little though. You said the
new place you moved to is on the river?
Uh-huh.
COMMISSIONER SCHOENFELDER: But when you go
and go north up that road
You would go I > i the -- west
You go north
county road. s 1 ! eight miles
you turn and go down the hill.
COMMISSIONER SCHOENFELDER: Down the hill
The road goes both ways
Right, right, it kind of forks off there.
COMMISSIONER SCHOENFELDER: Okay. When
‘re out there, I see that for your husband’s work
number you have 473 as a prefix and yours is
734 is Chamberlain, i that true?
It’s Chamberlain, yes.
COMMISSIONER SCHOENFELD $ Is the phone out
the farm that you have now or the acreage,

h a Chamberlain phone?

COMMISSIONER SCHOENFELDER: But it’s in Lyman




And it isn‘t a
then, it’s a Chamberlain phone?
Chamberlain.

COMMISSIONER SCHOENFELDER: And it’s within

r neighbors around there all have Chamberlain

Actually, we kept the exact

wanted to make
ed to make sure. Now,

talked about the calling card ircharges when

re using the 1 1 phone. Now, if you don’t

the answer this, ‘ll ask someone from U S

But the cell A Y e I have, I do long
e an it ¢ 2§ he same bill and there’s no
the state of South

was a different kind

calling card, and when

than dialing direct,

But I want to

calling card rather than




Do you know why?

I don’t know why. She said we couldn’t make

| any long distance phone calls on the

COMMISSIONER SCHOENFELDER: Okay. That's all
to know. How often does that alarm system go
your museum?

We hope it neve. goes off, but sometimes it

be set off by the weather, electrical storms.

‘ve had some problems with the front doors where if
they’'re not locked -- we have two, like a double door
system. 1f someone doesn’t lock the last door, even
one ¢ the kids from Saint Joseph’s goes by and opens
sets off our alarm.

COMMISSIONER SCHOENFELDER: So the alarm
itself is not perfect?

arm system is perfect It's if you --
or usually.
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just gotten new windows, and they put new blinds on
windows upstairs, and they were a vertical blind,
similar wh 5 on these windows. And they were
closed 1 t v hey were turned open. And when
| the air- in, it moved those blinds
and that caused our systea -- it’'s motion detected.
CHAIRMAN BURG: But more than that, I was
getting at what happened when you did not respond?

What happened?

calls over to like the -- I want to say

the S.E.J. residence, and someone else comes in to
answer that call instead of me.
CHAIRMAN BURG: Did you have any problem with
your employment with the fact that you did not have a
home phone available?
explained to him } I didn’'t come in is|

to the I t at my trailer at

have auy -- generally)|

have any

calling tree
town at some point

and calls the next number on




CHAIRMAN BURG: Thank you.
I just had one clarifying
You probably already answered it. I just
L. You said you borrowed a cell phone from|
your sister on the 25th of September, and how long did
you have that?
A. Actually I gave it back to her -- let me look|
when we got our cell phone unit from U S West. Let
look and see.
COMMISSIONER NELSON: So would that be the
| 25th of September through October 9th?
A. Right. The 25th through the 9th, because I
that back to my sister right away when we got our
phone unit.
MS. WIZST: Okay. Any other questions?
CHAIRMAN BURG: What was the nature of the

charge that you wanted to repay them? Was that for air|

Yes, those charges are air time.
CHAIRMAN BURG: While you had the phone?
Right.

MS. WIEST: And that would be attached to

your original complaint?

A. No, those weren't attached to my -- I think




I shouldn’'t say that.

MS. WIEST: I think I have one.
A. I think the October billing was attached, and
my November billing came there were more charges.

MS. WIEST: On your sister‘’s phone?

Actually, the charges appeared on our U §

bills. And I don’t think I had them at this

MS. WIEST: Charges for your sister’s phone?
A. No, charges for the cell phone unit that
appeared on our phone bill.

MS. WIEST: At one time you mentioned or in

your complaint that you wanted to be reimbursed for

your sister’s phone.
A. Right.
MS. WIEST: Charges that you rang up on that
that would be --
A. That was attached. That'’s the Cellular One
| phone bill that was attached to the original complaint.
MS. WIEST: And what is the amount then?
It was 35.27.
MS. WIEST: Okay. Thank you. Any other
of this witness?
MR. WELK: Yes, I have some questions based

the others.




RECROSS-EXAMINATION

's quest

pay dur

What period

Well, from

12th

bec

But the tim

of work that

fact that yo

No, huh-uh,

When your b

in to

you stay
there was a tel

Pardon me?

Q' When the bo

8 the situation? ¥

was

They

that correct?

in answering

ion that you did not lose any work

in time; is that

of are you speaking?

when the phone was supposed to be

until you got telephone service,

-- were you damaged by the loss

There was a period of time

use my hildren were

e that your children -- was there

arose not from your children but

u didn’t have telephone service?

there wasn’t.

oys got out of the hospital, why

wn if that was the only place

ephone?

ys got out of the hospital, what

ou moved them to the new place; is

ame out of the hospital and went




the new

Q.

boys after

residence?

the damages are oh,
When you moved out of old

Somebody

e the premises?

living in there after you

but there wasn’'t anything in there

Just the answering machine?
Just our telephone, you know, stcve and

go with it, but we

So you moved everything out to the new place?
Yes.

Have the boys recovered

Yes, they have.

Was there any problem that you had with the

they got out of the hospital that required




just rout
Wiest asked some questions on these
going to go back into a lot of
added some additional numbers to the ones
ng my testimony as to the
in response to Mr. Hoseck's
trips into town for $117.81. And I want
got all the bills. All right? I'm
what you told me before, and
I've made a mistake, sure you will tell me. You
d cell charges for 25.35 that you listed before. Are
charges on your own phone?

Those are on the borrowed cell phone unit.

Your sister’

My sister’'s.

.32 for charges; correct?

And then you

Corre
Q. You had 29.60 on your October bill, and then
you have some questions on your November bill. And we

Is there any other specific

have the IRS of $117.81.
|

damages that you can recall that we haven’t gone over?
her than the -- you know, the other

submitted to you.

do any of those translate into money?

there's no dollar figures on those.
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[Tl

have nothing further.

hing to add, Miss
ompson?
A o can think of.
WIEST: Thank you. We’ll just take a
very short break, five minutes.

THIS TIME A SHORT RECESS WAS TAKEN.)

s go back on the record. You|

AVERY THOMPSON,
called as a witness, being first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION

A. Well, we've gotten here generally quite a bit

of paperwork over something that should have been very

simple, normal procedure, as I understand it, to get
phone service.

WIEST: Could you state your name for the|

Avery Thompson.
MS. WIEST: And your address?
16BB, Reliance.

Thank you.
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take a phone call

oing as

it was

house. Well they come to find out
capacity for

phone keeps records of these

Shouldn’t somebody know this before they

put these pictures

e lines that were
ready
WIEST: Could you give me the number and
Seven and eight and nine are photographs of
phone lines were moved to facilitate a
construction north of Oacoma. And the

is because we called in April.

us phone service on
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weeks’ notice. Well, during the summer, I would

June or July - I'm not exactly sure they came into

same general area -- moved lines, you know, changed
location of the phone lines about two miles down
road. They needed to add a 3,000-foot length of
cable. After that was pv: in place, then we would then
have the phone service established at our residence.
It seems to me that the people should have
that we’re in this area working, why not -- why
we go down the road here, put in a 3,000 feet.

These peorle are out of our hair. Everything is done.

Everything is taken care of Somehow the people that
we talked to on the phone in Omaha, or whatever
ffices, aren’t aware of what it’s actually like in the
field, the conditions that the contractors face and the
local technicians. That’'s my complaint. I guess that
they should know that. They should be better managed.
There should be better control over what they say
they’re going to do and what happens.

We've been delayed several times. The people
| would tell us this is the date. No, we can’'t do it
| now. Now this is your date. Then it’s one thing after

another. And I got fed up with it. It was suggested
that we file our complaint with the PUC so we did.

And, you know, it's turned into more problems




ersonal
service
basically,
we have been
service, rudeness on|
lked to.
nvenience that we've
to use
just
down. « quit
home. We moved there to make
move there to be driving to town
to be using the telephone. The time you make your
calls; the time you come back, it takes a lot of the
day to do that then. We’'ve been working on our house
the basement, finishing it and stuff. And, you
know, if we got to quit, we’'re inconvenienced to the

t that we’re not getting our house done, for one

I will talk about the responsibilities of
I'm also a supervisor where I work. And just
the same as my wife’'s experience where people need to

call me if they can‘t make it to work, or if I need to
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make it to work or, you

fire
have the
serious accident

es the pagers

accident
search rescue missions, that type
ng, emergencies, vns, anything like that. So

the telephone so p s can get ahold of me that

re asking for damages.

in stone by any means.

Go up or down, either way.

understands that. But that's about

MR. WELK:

Good afternoon, Mr. Thompson.

talk with anybody at U S West, or did|
the communicating?
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call on April.

only time you talked to

m again probably in June.
As I said, we don’ = records and dates. We didn’t
expect it

ones making the call telling

when you were moving, is that what I understand you’'re

I thought it would be

vid you lose any work because of the

not having a telephone?

No, I didn’t.

Were you unable to respond to any accident
fire, or search and rescue mission because you didn't
have a telephone?

A. I was delayed in responding because we didn’'t
have a telephone on two different occasions. People
would contact our neighbors, and the neighbors would

ve over and found me and told me to get ahold of

police department.

Q. So you didn’'t get there as soon as you could
if you had a phone?

A. Correct.




other than
have you had discussions
settlement in this case?
you mean, as far as the amount or --
Other than you and your wife

did you discuss the settlement with

We figured we don’t know what amount to
le on. I mean for ourselves. And when we
ussed what may happen at the hearing today, Camron
"I can‘t tell you what to ask for. You ask for
you think is right," you know. And he would not
| give any indication of higher or lower or any at all.

Q. And the number of $6,000 is what your wife

testified is you just kind of pulled that out of the

correct?
A. It could be described as that, yeah.
WELK: I have nothing further.
WIEST: Mr. Hoseck?
HOSECK: Yeah.
R AMIN
HOSECK :

Avery, just a couple questions. What is




Would you describe for
Okay. I have a title. engineering
operator leader man. charge of road

Brule. I work for the Bureau of

little bit about how
lated to your needing to have a phone. And,
who calls with regard to your job and

a need ise a phone to call you with

here with the snowy
school principal needed to know what
e for snow removal, sanding, based on the

r forecast, so he needed to know whether to hold

delay school, or even call it off. My

superintendent is who I work
call me on matters similar to
ls from my secretary. She gets,
from people in the community; and
I get called by the

road reports,

the night




|
run into hazards. That type of thing.

work involve any type of
accidents, for instance?
does. If there's a vehicle left
a disabled vehicle, we’re again called to
he road, sure.
And, hypothetically, if you don’t have phone
aren’'t going to be able to barricade a
there’s been a flash flood or an accident or
ng of that nature, are you?
MR. WELK: Objection. It’s hypothetical

s no facts relative to this action if that

WIEST: Sustained.

let me ask you this, Mr. Thompson,
| then: If an accident occurred, what would normally
the state of events in terms of your job

responsibility?

A. The first thing you got to look at is the
severity of the accident, any injuries that may be

involved. For example, if a car is damaged to the

point where the ambulance people can’t get the

upants out, we got the jaws of life on our fire

and I‘'m called to operate the jaws. We may

that to extricate the victim. We take fire trucks
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|
here would be a fire, you know,

gas leaks, around the accident
And those matters, as I 1derstand it, relate

membership on a volunteer fire department; is

member of the Lower Brule Fire
a collateral duty of my job.
of you don’t have much of a choice, but you
They’1ll say, "We think you ought to
ire department," and we get training so
fied to do it.

I want you to describe for the Commissioners
nat the temporary service was like when it was first
ooked up, the land line into your house. How was that
nstalled?

A. When they connected the service, about 300
down the road from our house there’'s a pedestal.
tied the line into there temporarily, wrapped it

| around a fence post, then ran across a gravel road and

| across a mowed hay field and then into our lot and

connected to our house laying above ground. We were a

little dissatisfied with that that the hay field had
been mowed but not yet baled. So I mean it’s -- a lot

1 I guess, would look at what might happen
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But you mow a field and it’'s probably going to
some time. We had concerns about that. I
that was farming it to let
across their field.
few days and then we didn't
in-law and I went down
nigh 3 e 1@ going across the road to
sure and it was still connected to the pedestal
was still connected to the house. And we looked

we could on the road to see if it was broken,

| i
you know, from traffic driving over it or anything like

that. Couldn't see anything. But when the technician
down they got it going. You know, I don‘t know
they did. Then we’'d have service again for a few
and then it would be out again. We didn’t know.
dependable. We didn’t know when we'’'d have it

That’s all I can tell you about that,

MR. HOSECK: I don’t believe I have any

Commissioners?
CHAIRMAN BURG: Can we see the pictures?
COMMISSIONER NELSON: I have a question. How|
have this above the ground, over the road,

of installation?




Is it on the - It might be there.

MRS. THOMPSON: No.

It was about the middle of October when they
d it, middle to about the third week of October
they buried it.

MRS. THOMPSON: So it would have been from

COMMISSIONER NELSON: From October 13th to?
I'm sorry, if you’re not on the
tand, we can’t hav talk.

A. I would say . was three or four weeks above

| ground roughly.

COMMISSIONER SCHOENFELDER: Tell me again how
from the pedestal to your house?
A. I would estimate three hundred feet.
COMMISSIONER SCHOENFELDER: But I thought
they were on pairs in a pedestal, so they didn’t have
enough --
A. They were.
COMMISSIONER SCHOENFELDER: Was it patchwork
going to the pedestal too?
A. Between the time we ordered service and the
time they put the temporary drop in, they did supply
the adequate addition of line that they needed between

well, it’s between John Blum’s and Roy Kenobbie's




out there.

They had
between two pedestals
CHAIRMAN BURG:
300 feet that

to

when

front of

went past your
yeah,

yeah.

CHAIRMAN BURG:

s about 16,

CHAIRMAN BURG:

Right .

CHAIRMAN

CHAIRMAN
Chamberlain?
(Witness nodded

CHAIRMAN BURG:

to add about

and they

they

plow yours

there's

3,000 feet of 1li

could add us after tha

I have a couple. You said

run across the field --

in?

they plowed it, they put

our house. You know,

So there were additional

house by that time?

three people live on past

are

you from where

7 miles.

Are you

employed at Lower

So you drive to Lower Brule

And your wife comes into

affirmatively.)

Do you have any -

have you

L.

it
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out that you missed any calls for the opportunity,
sell your trailer when you didn’t have service?
Well, not -- we've missed calls of inquiry,
that would call and be interested in it. We
at out. We've missed calls of people
get ahold of us for various reasons. I don't
u asked about the trailer but there was -- we
calls.
CHAIRMAN BURG: Did you know after you had
phone re-hooked up in the trailer and had the
answering machine, is that how you found out there were
s and you were not able to contact them, or did you|
d out otherwise that people had tried to call?
A. Otherwise through personal contacts or calls
my work, you know, people who would get ahold of me.
CHAIRMAN BURG: That'’s all I have.

MS. WIEST: Any other questions of this

MR. HOSECK: Just one.

RECROSS-EXAMINATION

Mr. Thompson, is the $6,000 that's being
inconvenience, is that your opinion as to

what it would take to fairly compensate you for the

25 L}nrnnvenlence that you and your wife have suffered in




Objection. It's leading. It’'s
been asked and answered.

MR. HOSECK: It’s asking an opinion as to
whether or not this is what the witness considers to be
a fair amount to compensate him for damages.

EST: Overruled. Go ahead.
I would start out by saying telephone
pretty basic to all of us now. I‘'m not old
member when we didn’t have phone service,
grown up with it my whole life. And you depend|
be there and be working when you need to call,
need to contact you for social contacts
family and friends. We've been without it
few days, and I wouldn’'t guess how many
dollars per day you would put on something like that.

But just the not knowing that people can get

of you, not knowing it’s dependable and it'’'s

for you to use when you need it, you know, I
think it’s worth a lot. And it certainly can’t be
to the amount of our monthly phone bill, you know.
That doesn’t tell us how much a phone service is
worth. It’s a lot more than that, I think, for all of

You can ask yourselves if you were without phone

service for 25 days, would that negatively affect your
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life, your business life? You know, it’'s easy]|
to answer your question, yes, $6,000
an amount we would settle for.
MS. WIEST: Any other questions? Thank you.
have any further witnesses, Miss Thompson?

I don’t.

I would like
ission take judicial notice of
mmission’s decision in 97-107 in the matter of
complaint filed by Kathy Rottenbucher. This has
marked as Exhibit 12.
MS. WIEST: Yes, the Commission will take
ice of this.
WELK: That will be admitted Exhibit 12?
WIEST: Okay.
WELK: Is that correct?
WIEST: Yes.
WELK: We’d call Colleen Sevold, please.

COLLEEN SEVOLD,

called as a witness, being first duly sworn,

was examined and testified as follows:
XA NATI
WELK:

Would you please state your name.




My name is Colleen Sevold.
Where do you live?
ive in Sioux Falls, South Dakota.
whom are employed?
West Communications.
And how long have you been employed by U §
ications?
About eighteen and a half years.
What is your current position?
Currently I'm the manager of regulatory.
And what are your duties and responsibilities
that position?
A. I am responsible for the filings to the
| Commission. I also have some work dealing with

complaints that do go before the Commission.
Your involvement in this matter that brings
today, did you have any involvement prior to

plaint being filed with the Commiseion?
I was not aware of it until the formal

was filed.
After the complaint was filed, did you
an investigation as to the facts and

Thompson in her

complaint?

A. Yes, I did. After I received the complaint,




that had been

to provide
servi > > 2th 1d we did not
the lul C N e seven days we did|
day period; and
we were nc provide service until I
elieve it was October
Q. What is the current policy? Is this
tuation a complaint called a held order complaint?
That is correct.
What is a held order complaint?
When a customer places an order for service
are not able -- we do not have the facilities

available to fulfill that order, it becomes a held

Q. Afte ou investigated the complaint, what
b 4 P

steps, if any, did you take in regard to what you

discovered the processes have been?
A. things that disturbed me that I
took action on is customer said that they had

called in in April to place their order. We have




73

structed our service reps to take those orders when
customers do call in no matter what the time period
So we immediately were in touch with that
that’s in charge of those
letins out to all the service reps

you must take these orders when the

Thompson called in in early April
of a heads up that we’re moving, you
find any record of that call?
We do not generate a record for a customer
phone number is given to that customer. Our

are by phone numbers. So, in other words, we

take the order in order to have any record.

Well, what Mr. Thompson testified is that he
was told to call back when he was going to make the
Is that the normal process that should occur?
No, it is not. We should take the order when|
calls in.
So he should not have had to call back two
weeks prior to the time he made the move?
That’'s correct.
So that was the first mistake that was made?
nat’s right. And we did take steps to get

information out to all of our representatives.
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ADrmD

And when you said you contacted somebody at a

., what do you mean?

O~ dine

This director has direct supervision over all
vice reps that are connected with taking
r words, she manages
hose people

The director is within the phone company?

As higher level supervisor?
That's correct.
Did you see the communications that were
from that director to make sure that Mr. Thompson,
he wouldn’t have to call back again?

A. Yes. I saw a communicator go out to all

our service reps that instructed them to do that.

Q. Now, as a result of your investigation, did
determine the mistakes that were made in this
ance? Did you detect any evidence in your mind,

| colleen, that was anything woeful or intentional with
regard to these mistakes?

A. Absolutely not. We would not want any of

those to be intentional and none of them are.

Q. This is not the type of service U S West

wants to provide to the Thompsons?

A. not.




have had their phone when

They should have, yes.
Now, in looking at the statistics for 1997,

did the PUC have in 1997 for held

at the data, they had 46 held
complaints in 1997 for held orders.

Q. And which date 1 you looking at?

A. I have t: 1 14 i from the PUC’s
database

Q. So that’'s not U S West'’'s database?

A. That is correct.

Q. In 1997 how many transactions did U S West
have that requested new services or repairs?

A. For South Dakota alone we had 435,000
transactions, which were strictly for new service,
change of service, or repair calls.

Q And of that 435,000, how many requests were

made for dial tone?

A. 61,000 of those requests were for dial tone

Now, of the 435,000 transactions that

uired request for new services, did you exclude any

did you not include certain numbers of customer




cts with the company?
Yes. 1 did not include any disconnect
I did not include any what we call record
which are customers calling in to change
ing on the record; maybe change a responsibility,

idress. None of those are included in the

How many requests for record changes occurred

Dakota according to U S West's record for

Approximately 65,000.

Q. And how many transactions where there was a
disconnect order? And what is that?

A. A disconnect order is when a customer simply
calls in to disconnect their service. It's still taken
by a service rep. And there were approximately 45,000
of those.

Q. So if you add those up, there were over half
a million transactions?

A. In South Dakota, that'’s correct.

Q. And out of the 61,000 requests for dial tone,

| how many held order complaints did you say there were?

A. 46.
Q. And what percentage is the number of held

der complaints to the Commission of the request for




have anything fur

Just

any investigation at

in April '97 when the

generate a record,

explained, until we actually take the order.

generates the customer’s record. We have no way

and seeing who took that call.

this important communicator to say for

understand it, this is the way it

So, in other words, you have no recordkeeping

at least, you had none in April ‘97

a customer calls in and requests

that the Thompsons did;

ther.

a minute,

as I

That’s

That is

that

is that




As explained
no would
a phone number tgc eate a record.
other words, you did not have a
ordkeeping system that was functional in April of

record or request such as made by

answer that by yes or no.
know?
I cannot answer it yes or no.

Do you know if there was a recordkeepin
b4

Our records are kept by phone numbers; and

an order is generated, we do not have a way of
record on because we record by phone numbers.
want to discuss with you a little bit, too,
replacement policy of U S West. Is it the
of U S West that a customer who cannot get phone

vice has to pick this up at some location in a large

U S West does not have cellular service. So
program we contract h vendors around the
ate. In other words, the Rapid City vendor is

obably not the 1e as the Pierre vendor. So we

ontract. And so when the customer did ask, it’s my
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AbrmD

would have a vendor ship

wns

not. We contract with

&0

the programs.
contract provide that that vendor

a phone to these people who did not

my understanding we agreed the vendor
agreed to send one when the customer asked.
Do you have a idea why there was a failure
particular case?
Excuse me, a failure?

Q. In other words, that there was nothing
shipped to the Thompsons.

A. Well, it’s my understanding that she was
asked if she wanted to pick it up at several locations;
and she said that they would get back to our business
office and let us know.

Q. Was she offered the opportunity of it being
shipped to her?

‘ A. At the first -- apparently not at first.
Q. Okay. So that would be contrary to either a

contract or an internal policy of U S West then; is

A. I am not sure what the contract for the

\
1 hat correct?
|
1

25 Ljallular companry says.




1 said was when the customer asked if we
the vendor agreed to ship is what I said
case.

Can you give me the name of one person in

ie Thompson
sible?

Maybe this would be a time when I could say
we are a very, very large company. One person

cannot be responsible for every piece of getting

service. It is a big company. It is several

| departments. It is several systems in order to get
service to a customer. There cannot be one person
responsible.

Q. No one in the entire system assumes
responsibility? Is that what you‘re telling me?

A. I'm saying that we have many departments
involved. This order goes through many systems and
many departments, many. This is a big company. It’'s
not a small company where we're in one little office
with several people sitting around saying, "This is

do this order." We're a big company. We
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take these

the custom

|
\dcpartment

order

level empl

into our systems. They flow into a lot of
s. And in the end the service is given to
er, but there is not one person that takes
and
question this way, Miss
yo. were a manager of regulatory,
is that correct?
That's

And you would be considered a management

s correct.
m assuming there are many management

oyees within U S West, and let’s keep this

within South Dakota. Forget about the other states or

| Denv

employees.

wherever else U S West has management level

Who is the management level employee in

South Dakota who is responsible for getting service to

Dixie and

A.

Avery Thompson? Where does the buck stop?

That’'s what I want to know.

It’s a process. In this particular case an

engineer was involved. In this particular case an

installati

on person was involved. In this case a

office was involved, translation people were

assignment people were involved. The end

the technician, but the technician alone does|




one managing whether or not

Avery Thompson get a telephone, is that what

not what I'm telling you.
to know who manages the company to
these p -3 phone service? That’s all
asking, a very simple question. Who's in charge?
A. A answer that questicn that there
many, many departments and many people in charge.

Q. In the answer filed by U S West, and I

| believe it‘s indicated in there that the records show

-- or the order was placed on the 3rd of September,
1997. And it shows a due date of September 12, 1997
But your answer also indicates that on the 4th, the day|
after that service was requested, this matter was
designated a held order, one day after the service was
requested by the Thompsons. Why was this designated a
reld order one day after it was requested?

A. Well, and I’'1ll try to explain our systems a
little bit. I know that if you’'re not familiar with
our systems, it may be difficult to understand. But
when this order is taken and put in our system, it then
travels through to be assigned to a facilities. When

1is order went through the system, it was unable to be|




matically becomes ld order because there are no

management capabilities?

Once agai

office and
It wi

are facilitie

lities, it becomes a held order. Therefore, it

manual interv

Q. And where

this is a held orde
located?

A. I believe

Minnesota, the syst

2.  And your

acilities there.
system" are we talking about

re we talking about a human being

n, you know, this is -- we operate a
We put the order in through our
this flows through our systems to
11 be assigned automatically if

s there. If there are not

ention at that point.
is this determination made that

r? Physically, where is that

for South Dakota it would be up in

ems itself.

answer, I think, alsc indicates that
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1997, by
Why did it take until September 30 to get
matter drawn by engineering?

A. All I can say is I do know that it was --
after it was designated a held order, it is sent to
engineering. Our engineers in this particular case

| were in Rapid City They had to make a site visit, and
was done and drawn by September 30th.

Qe Who's the person in charge of engineering in

Dakota that would have responsibility for drawing

The actual engineer?

Yes.

1 don’'t know which particular engineer was
olved in this. We have more than one.

MR. WELK: You mean the manager of

}angxneerlng or the particular person?

MR. HOSECK: I'm asking for the engineer that
had responsibility for drawing this.

MR. WELK: This job?

MR. HOSECK: Yes.

And I'm not sure which one it was.

If there was a held order, do you have any
olicy for notifying people like the Thompsons that

his phone was not going to be installed on time?




believe that we said right up front
tomers
policy that within
after i 2comes a 1d der we will call
the customer and < the alternative service
cptions.
Q. And so there was a failure in notifying the
Thompsons. Would you agree with me on that?
A. We did not dispute that.
And as succinctly as you possibly can, would
tell the Commissioners what it would take
not to ever happen again?
A. Just as the Commission and staff, I am sure,

cannot sit here today and say there will never be

| another error made by them, we cannot sit here and say

this will never happen; that there will never be
another error. There are always going to be errors in
any business you operate, in any business you operate.
So I cannot sit here and say that it will never happen
again.

Q. I didn‘t ask you that question, Miss Sevold,
and I'1ll restate it in case I stated it in an
inarticulate manner. What I'm asking you is what would|
it take within U S West for this not to happen again?

What remedy has to occur?
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We - to explain maybe a little bit to people
understand -
tell me.
aren't faci there are not
South Dakota. These|
not going to be
re is no need. So
times when customers move
geing to be

There are always going pbe some of those

That’s not what e d. I'm sorry if I'm)
ting my question acr 5 you. What I am
is what remedy has to occur within U S West for
never happen again? What’s wrong here?

There is nothing wrong except an error was

ade, just as you make errors, just as anyone in this

room make errors. An error was made. The second thing

is there were no facilities there. There simply were
facilities there, and there are not always
be facilities. It’'s very
expensive, and you‘re not going to have them where
is no need for them.
Who made the -- excuse me, go ahead.

I'm simply saying there are not -- many




[
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people believe that phone facilities just literally
exist everywhere, and that’s just simply not the case.
They’re expensive, and they have to be put in.

Q. Who made the error?

A. Well, I would say that a couple errors

occurred. Number one, the customer should have been

notified sooner that there were no facilities in the

| ground.

Q. Okay. What was the second?

A. And they should have been offered the

cellular option after the seven days.

Qs Okay. And where in the organization was that
error made?

A. Well, as I explained, I believe, once before,
the business office should have notified the customer
that there may be a problem with facilities. And it’s
called the Delayed Service Group that did not call the
customer after seven days.

Q. Where is this business office in this Delayed
Service Group located?

A. They’re both in Minneapolis. Well, the
business office can be several places. It can be
Omaha, it can be Des Moines, it can Minneapolis.

Q. Who’s in charge?

MR. WELK: Of what?




people in charge.
looking
know who's u m responsible.
This has
been asked and answered about four different times.
‘s answered it four different times.
MS. WIEST

MR. HOSECK: 21 11 go to a second

Q. How much money would it take within U S West
to have properly handled this matter? In other words,
how much money would have to have expended to properly
handle this request for service?

MR. WELK: Objection as to relevancy.

MR. HOSECK: I think it’s very relevant as to
the management of this company. And this is a
complaint, and I think that the Commission has a right
to look into the management. The Commission has a
supervisory responsibility here, and we have a
complaint by two citizens and taxpayers of South Dakotal

that relate to service that this Commission has a

supervisory and a regulatory control over. And I'm

trying to find out if there’'s an expenditure of money

| that would have remedied this, I want to know how much.




s the basis for my question.

WIEST: Objection overruled.

I would ask for clarification.

asking how much more money would it be for us

offered cellular sooner?

asking you is how much money

U S West to expend to get

Thompsons when they

requested it?

did put the facilities in, so I don’‘t know)

facilities -- how much money we spent to

there. It would have cost the same when we

as 1d have cost to do it before, but we

going to put it there if there’s no need for it.

Do you know if any disciplinary action was

ainst

any employees of U S West with regard to

the Thompsons order when it came in

I believe that I explained that we have no

| means of even knowing who they talked to.
Q. And you talked about a policy change in terms
of telling the people that take these orders that it’'s
now essentially to be taken seriously and the order is

be processed when it first comes in?

A. No, that’s not a correct statement.
that that is the policy.

We’'ve reinforced it




people, for anyone that was misunderstanding it.

Q. When you reinforced it, what do you mean by
reinforce?

A. In other words, well, we sent a communicator

So listen, read thie, this again tells you this
how they are to be handled. It was not a policy

change. It was simply to reinforce to everyone this i
how it needs to be handled.

Q Do you as a management employee of U S West

have any responsibility as far as getting this service

the Thompsons in this particular case?
A. With half a million transactions, I simply
cannot be involved in all of them.
Q. Well, were you involved in this one?
A Only after it became a formal complaint.
MR. HOSECK: I have no further questions of
this witness. Thank you.

MS. WIEST: Commissioners?

COMMISSIONER NELSON: I have one or two. Did

I understand you to say you did not know what your cel
phone policy was on how people pick up or how people -
if you make a cell phone offer, what the policy is on
how they get it?

A. No. I'm not involved in actually getting it

to the customers. What I know of the program is that

s

1
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vendor is.
hroughout

8

state.

cellular policy is.

COMMISSIONER NELSON:

the answer to

policy is in terms

somewhere it is in your

| agreement that says that

A. I am assuming there
COMMISSIONER NELSON:
policy is?
Certainly.
MR WELK:
Commissioner?
COMMISSIONER NELSON:

word on how you handle it. I

| requiring these people

you

the

But I

my question
of how the customer
policy you have

they do

Do you want a copy of the

to pick

have to go get

service, we

cell phone.

customer is taken

And I can certainly]

I don’'t know what our
We have several

state I don't know

do know what U S
Would you not -- I

is you don’t know what
gets it,
an

it one way or another?
is a contract

between,

Could you let us know

I'11 settle for her

want to know if you’'re

it up. If they -- 1

it or if
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‘Lhﬂy'll ship it. If you have a policy that says if you
request to have it shipped, they’'ll ship it; and your
policy says unless they ask t} right question, they

the service.
In this systems, Camron asked about a systems
blem and what he thought what you thought it

| would take to remedy this from never happening again.

question I might have is -- and if I didn’t lead to

right conclusion, tell me how I arrived at the
wrong conclusion. It seems to me that had there been a
system that said that when somebody calls and requests
the service, there’'s some record of that. And that
first contact was made like in April. So would you
agree that if there was some system in place that

started that in April versus starting it in September,

lmaybe some of these problems might have been

eliminated? Because from April to September is a
lengthy period of time. That might have allowed for

| the engineers to do the design work, to get -- if there
was a right-of-way issue, they could have got the
right-of-way issue. That would allowed for more time
to get wire, or more time if there wasn’'t any, a time

| to get the installation. So would you agree that that
would be --

A. And I don‘t think, Commissioner, that we're
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| disputing that. That’'s why we're saying take these
| orders because that would have sent the order into the
system. That’'s correct, we're not disputing that.
COMMISSIONER NELSON: So your position is
that you always had this system in place that said that
it starts right away when the first contact is made;
that your people just weren’t doing it?
A. In this particular case, that’s right, they
did not take it. But had they taken it, that would
have given us more lead time to get the engineering
done and everything, exactly.
COMMISSIONER NELSON: But you'’re saying the
policy always was to take the order and deal with it?
A. Uh-huh, yes.

COMMISSIONER NELSON: Oh, that’s a good

guestion. I guess I didn‘t articulate it exactly.

A. Okay.
COMMISSIONER NELSON: Because at that point

wi.ere you're saying now phone numbers are given -- like

say I called when I went to Pierre I -- say I called
them in November. I got the same advice that Avery
did; that was call back closer to January when you want
your phone installed, because I wanted my phone

installed in January 4th. I called in November. And

so I did not -- I was not assigned a number when I

s
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called in November, but I was assigned two weeks later
because they called me two weeks later. I was assigned|
that number two weeks later. So, I guess, assigning a
umber is important. So if you‘re not really assigning
he numbers when the person makes the first contact,
1 haven’'t e minated this problem.
saying, so we're saying to
he record, which does
minute you place an order, a number
is generated. e can't take an order without giving
‘;,‘ a number. So that's what we are saying, taking the
order when you call it, it gives the customer a order.

COMMISSIONER NELSON: Is that a new policy?

No. I'm saying we’'re reinforcing it to all

COMMISSIONER NELSON: So they were always
supposed to be assigning and not telling me to call
back in two weeks?

A. That’s correct.
COMMISSIONER NELSON: Okay. Thank you.
CHAIRMAN BURG: How far back does that policy]
o, do you know?

A. I don’t believe that it’'s any new policy.

believe we’ve always told the reps to take it.

you called in and said, "I want it in a year and a
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| they were able to take the number they had in
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something like that, you have to use some

we're saying when the customer calls in

ays, "I'm going to be moving in three, four

two months," take the order.
CHAIRMAN BURG: I asked that because I've had
1 situations where they’ve called far out ahead,
ially at a new construction, and they'’ve said,,
back closer." So I was wondering if that was a
change from what I’ve heard it.
Uh-huh. And we admit we should have taken it
some customers call in just say, "I was just
what should I do?" They'’re not really ready
So, you know, what the service rep
do is listen to what the customer is saying.
And if they’'re saying they’re going to be moving in two]
months, take the order.

CHAIRMAN BURG: How do you handle that if
it’'s transfer of a current number like in the case of
the Thompsons where they kept their number? Does that
still generate on their number that they have now?

A Maybe I‘m not understanding your question.

CHAIRMAN BURG: Well, the Thompsons indicated

Cnamberlain and apply that to their home out there.

A. Yeah.
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CHAIRMAN BURG: So if you would have taken
| the order in April like you should have --
A. It would have shown right up on their record.

CHAIRMAN BURG: It would have shown the

| number they have at their home? That didn’t cause any

confusion of how you got to the new location?
Well, it would have -- if we would have taken
it would have pulled up that number. We
made a record of it right there while we're
the customer. We take the record right
there then and then it would have started the order
going through the system.

CHAIRMAN BURG: Now, one thing that I’'ve
gotten confused is with the pictures Mr. Thompson
showed us. They installed some new facilities and that
made it possible for them to have an available line.
When were those installed, do you know?

A. Well, the actual fact is that while we were
doing this job to get the Thompsons service, the
Funting lodge disconnected their phone. We immediately,
gave that line to the Thompsons. Now, we went on to
finish the job, but they were able to get that phone
that day because the hunting lodge disconnected their

ine.

CHAIRMAN BURG: So they went back to the
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where the hunting lc >k the line from,
particular line --
And gave to the Thompsons.
to the exchange and gave
Thompsons and brought a line in for that?
We simply gave them the cable pair. I gave
the cable pair that the lodge was using.
engineered the job and took a 25-pair cable
out there, so the facilities are thought there.
CHAIRMAN BURG: Did the 25 cable get
nstalled after the Thompsons?

A. Yes, after the 16th, I believe. And T don't

have the exact date. What I'm saying we didn‘t stop

doing the job. We went ahead and did the job.
CHAIRMAN BURG: The 16th of what month?
A. The 16th of October is when the hunting lodge
disconnected and we were able to get --
CHAIRMAN BURG: You indicated you
435,000, did you call them contacts?
A. No, transactions. This is actual orders or
repair tickets.
CHAIRMAN BURG: How many customer lines does
U S West have in South Dakota?
A. I'd say around 260,000.

CHAIRMAN BURG: So you'’re generating close to




transactions, is

(Witness nodded affirmatively.)
CHAIRMAN BURG: And you went into -- there

was quite a bit of discussion by your attorney who

‘aszed several questions about the numbers of contacts,

held orders percentages, several different things. Is
there any situation 1 trying to indicate that the

‘; centage was very, very small and that that was

| acceptable is the way I took it. Now, if you don‘t
agree

A. I'm saying that's very, very good.

CHAIRMAN BURG: That acceptable to the
company?

A. Well, I think everyone of us in life would
like to never make a mistake or never have any
>roblems. But the truth is, you know, just as I
explained, you cannot run a business and have your
facilities sitting out there constantly not being
used. You’re going to have to -- you're going to have

situations sometimes where you’re going to have some

CHAIRMAN BURG: The thing that is giving me
trouble is this distinction, though, between the fact

not having facilities available and not being able
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imely manner that that’'s the|

hat's also impossible to

it’s not - you know, we have
sometimes pull up and show whether
lable.
hunting lodge
ouldn’t knc t / were going
hat sometimes you put the order in,
Maybe three days later there

There’'s a lot of variables. But

have to some degree some ability to tell you whether|

you have facilities, but there are a lot of variables

there to say t
18 not

CHAIRMAN

hat it will absolutely never happen

BURG: Is there any way in the

system that immediately when that hunting lodge line

became available, t

it still have to go

! Thompsons?

Chairman

process

| somehow right away

| but I couldn’t tell

hat that flag that we no longer need

to have a held order, we can assign that now, or does

through a process of handling the

Burg, I guess I'm not that familiar
But I have to believe that, yes,
it triggers it for that held order,

you exactly how that happens.
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CHAIRMAN BURG: One other problem I have is
that when that on the 3rd it was
the 4th there was a held order. With
not required to notify them the
available, the cell phone, for seven
days; is that correct?
What I believe that should have happened is
4th we would notify the customer that that order
held, thit we did not have facilities.
it remained held for seven days, we have a
>licy that after the seventh day you are eligible for
nlimited local usage on a cell phone or your choice of
So, no, we should have notified
held and then contacted
them know about the cellular policy.
CHAIRMAN BURG: When you notified them on the
h, when it became a held order on the 4th in your
records, at that time did you have any idea how long it
would be held?
A. No, they wouldn’'t. Because after it becomes
a held order, it goes to the engineering department.
They would have to make that determination. So I

when they said three or four days, what

‘:hey were saying is in three or four days we will know

| after engineering has looked at it, but we need to send|




be
he provisioning
lular phone as adegquate service or equivalent
that 1 believe it’s alternate
hat b customer should have
can dial emergency
receive calls, and I
to you.
as company policy, is
finitely?
definitely,

CHAIRMAN BURG: I mean we’'ve had situations

~omplaints where a cell phone had been the only

uite a lengthy period of time.
there any policy in the company that, you know,
that is strictly temporary and beyond that
>t acceptable?
You know, I mean, I guess I can’'t speak for
cumstance. Like if it was going to cost a
dollars to serve two customers, [ suppose we
that on a case-by-case basis. But the
intention of the cellular program is to provide
temporary alternative solution unt we can get

land line service.
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CHAIRMAN BURG: My concern and the reason I'm|
is that we’'ve had indications where the
says that the response is, "Why are you
You have a cellular phone;" and, you
when they feel it is not adequate. I'm wondering
e we get them the cellular
considered a held corder?
We are continuing to work
absolutely.
CHAIRMAN BURG: That’'s all I have.
COMMISSIONER NELSON: I have another one.
COMMISSIONER SCHOENFELDER: Go ahead.
COMMISSIONER NELSON: Do you have a policy
that says at what point you offer the cell phone?
A. After seven days.
COMMISSIONER NELSON: So you’'re saying seven
| days is a reasonab wait?

A. The reason the seven days, we established

|
that, Commissioner, is in many cases we can find an

alternative means to work that order without sending an
gineer out. n other words, maybe in the meantime
somebody has disconnected. Maybe we have what we can
| call a defective pair that we can recover. Sometimes
have a way of working that order maybe a day or two

ree latex So the policy has been established




that after seven days you are eligible

In your earlier

you wouldn‘t provide facilities

What I was trying to explain is that so many
times people think that simply no matter where you
facilities are there. And what I'm saying is
they're very, very, very expensive; and we don’'t simply|
ust put facilities out there hoping one will move out
there. You put facilities where the growth is and
where they’re needed.
COMMISSIONER NELSON: I guess I'd be
interested in getting the date at which you installed
the 25-pair

A. And I can certainly get that for you.

COMMISSIONER NELSON: You did say you didn’t

| put facilities where you needed and now you’ve put in

25-pair?

A. Because they have determined that is an area
where they’re going to need more. In other words, the
job was started. We didn’t pull the job back because
we were able to fill this particular order because we
believe we have growth out there. If we can see

growth, we’'re going to put facilities there. But what
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is many times customers move 40
simply think that facilities
think that. And they'’re
always there until we have customers requesting
look at -- we look
areas. We look at where
constantly doing that.
was that you
your entire

And that does

COMMISSIONER NELSON: You said, though, that
you now have put in the 25-pair and because you see the
.gxﬁw'h Are you telling me that you saw the growth at
the point when Avery applied you didn’t know there was
need for growth? You didn’t see any growth before that|
Thompson complaint was what generated your
the growth or the need or the facilities?
When the decision was made to do that job,
you know, that would be an engineer’s call, you know.

And when they were -

whether they were -- I expect

that this held order showed them that people are moving

out there; they need more facilities out there. The
engineer went out, drew the job up. Even though we

could work the held order, they went ahead so we have




facilities there now for other people.
COMMISSIONER NELSON: Do you have a statewide

plan that says that, you know, this is where we see the

| growth and we have 1 e a je-y r pl >r a ten-year

plan and whatever p
A. We have planners, we have engineers, we have
many people looking at that all the time. Our managers
give feedback. We have many means
getting forecasting growth areas. Yes, we work on
that all the time.

COMMISSIONER NELSON: Okay. So you’re saying

you have a formal written plan. For instance, like

| governments are required to have transportation

improvement plans projected over five years or more,

years actually, and then you get on a ten-year list|
and then you get to a five-year’s list, and every year
you upgrade your plan. So do we have that kind of
planning for facilities in South Dakota?

A. The only thing I can speak to, I know they’'re

nstantly doing that. What type of a written plan, I

mean, what I'm saying is that is our business. That's
what we’'re out there doing. That’'s what the engineers
are doing. I don’'t know what written plan they go by

to do that.

COMMISSIONER NELSON: And you’‘re not aware of
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years, five years, one
of revenue that you have
‘s construction, poured revenue
next year'’'s construction
ve anything like that in South Dakota
lable for South Dakota that says that
we’'re going to do this year; this is
do next year?
I'm sure, but I can tell you I do
process so I'm not involved.
COMMISSIONER NELSON: Do you know that there

a plan, or are you -- or do you not know?

Absolutely we have people. That is their

COMMISSIONER NELSON: I didn’t say do you
have people. I say do you have a written plan and a
policy that says that you look at this plan every year
and you do this?

A. And I can can’t speak to that. I don’t know

COMMISSIONER NELSON: Thank you.
MS. WIEST: Anything else?
COMMISSIONER NELSON: No.

COMMISSIONER SCHOENFELDER: Colleen,

| back to the cellular phone. Why don’t you get
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rge.

service or cellular service, they would have to

the cellular? Why

Can you explain

as you know. We have
them have instate t and blocking
tate toll. In other words, when you have toll
cannot -- u Kkr I mean, it simply has to
carrier, whatever carrier they
had a way of giving them instate toll
state toll, we could do it, but we don’t|
plus, they would have to pay their long
arges. The difference is the credit card

But they would still, whether they had land

COMMISSIONER SCHOENFELDER: Do these
have a toll block on them?
Yes.

COMMISSIONER SCHOENFELDER: Okay. Because

opinion that the MFJ will not allow you to

ract with someone that provides interstate

Well, I believe that the customer should have
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I mean if we contracted with one carrier, I

lieve the customer should have a choice who they want

COMMISSIONER SCHOENFELDER: But you’'re
racting as a cellular company; is that not true?
they tell the customer that they need to
act their carrier. The cellular company doesn’t do
They tell the customer you need to call AT&T,
whomever you want.
COMMISSIONER SCHOENFELDER: My cellular
sn’t work that way. That’s why I'm confused. My
llular says I can call anybody I want to and they’'re
| going to bill me and I don‘t know whether it‘'s AT&T,
CI, or U S West?
X And the cellular company probably contracts
with them. But U S West does not. See, that’s not U 8|
West Cellular.

COMMISSIONER SCHOENFELDER: You think that’'s

| the problem. Because I was just confused by that a

little bit. Let’s go back and beat a dead horse to
death.
A. Okay.
COMMISSIONER SCHOENFELDER: When the
Thompsons called -- when Mr. Thompson called and the

person, whoever took that call, failed to generate a
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they had generated a phone number, to
do you know how soon the red flag would
the system and said there’s no
ble?
I can't explain exactly how it works

not involved in it.

COMMISSIONER SCHOENFELDER: I need to
. though. Can you find a way to explain
through some other person or something

| because don‘t think until I understand how that

system works - I understand the person who answered

the phone failed; okay?
A. Okay.

COMMISSIONER SCHOENFELDER: But someplace
along the line -- I mean, i I called and said I want
my number and I want to move it here on such and such a
date, that seems to me a lot easier than if you were
generating a new number for me. And I guess I need to
know when in this system the red flag would have gone
up and said no facilities where you want to move this
number to. And since obviously we're struggling trying|
to understand this, I need to know if the system would
have worked the way your policies are in place and the
way it should have, when someone would have known?

A. I will tell you what my understanding of how
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i taken the order in April,
11d have generated an order because that’s the
phone number can come out. So they would

1erated an order. That would have said service

now. You know, they would have to give a firm

due date though to generate an order. In other words

flow through the system if you just say two
three months. You need to say September 1.
take an order, put a September 1 due date in
then it goes in the system. If there were no
acilities -- back in April if there wasn’t back in
then it would be my understanding that it would
generate something that would say no facilities. It

like it did, a held order. It would

COMMISSIONER SCHOENFELDER: Now, just to
follow up just a little bit, the major problem always
seems to be communication.

A. Sometimes.

COMMISSIONER SCHOENFELDER: And for a
communication company, that seems a little strange to
me . But when is it that you tell a person -- if I call
in -- and I know nothing about this -- and I call in
and does your representative then say you need to give

me a firm date before I can tell you whether we can




you with a phone, or do they just give a

like call back?

e, WUs BArE

HOENFELDER: Yeah. If I call
I'm going to move and it’s going to be the
September and this is April, and I need
1wumber transferred -- this is what I think
And I'm not trying to repeat what
just doing it the way I would do it
representative say to me, "You need to
rm date before I can tell you whether we
phone service there or not," or do your
phone representatives sort of -- do your
representatives sort of assume that there’s phone
facilities available everywhere and it’s an automatic,
it’'s going to be 25 bucks, and, yeah, we’ll stick it
over that day?

A. The procedure is that they have mechanisms to
best of everyone’s ability and the records and the
disconnected, who didn’t disconnect, because
re’s so many variables. But if they can determine
they’re supposed to pull up what we call a facility]

*heck. And if they can determine there are not

facilities there, or there are facilities there, they

should instruct the customer that there may be a




ng facilities to you. Because like
the meantime, with so many variables, someone
don’'t want to be a problem or
but they should instruct them there may be
oblem with facilities t your new location.
COMMISSIONER SCHOENFELDER: And, of course,
tomer 't care whether you’re a large
pany wi lot of orders or whether you're a
nly services them. All they care is
transparent and the fact they’re going
when they ask for it.
Absolutely. And when I give these
I'm not saying that that means that the
aren’'t important. And that is why I made two
I mean, I felt I was being more than fair
settlement. I mean, I feel badly that they
through this I told Mrs. Thompson that a couple
es that feel -- you know, I understand what
rations you we through, and I wasn’t disputing

But what I want everyone to understand is this

is not a willful account. We did not intentionally do

percent of the time we don’t do it. And I'm|
we did it. And I think I offered a very
settlement because we did do it. I can’t undo it.

COMMISSIONER SCHOENFELDER: Thank you.




I have.
answer to the complaint,

number one, it says U S

that, as alleged in the complaint of Avery

Thompson, address, customer on or about
tember 3rd, 1997, placed an order. You have not
rmed in this that they contacted you in April

you disputing that at all?

A. We have no way of disputing it or saying

CHAIRMAN BURG: I just wanted that

clarified. Thank you.

apply in this case?

A. No. I would just say that the $25 charge

pays to have their phone serviced. It's a one-time

hookup charge. That’s what the customer was billed,
plus their monthly service.
MS. WIEST: Any other questions?

MR. WELK: Maybe we should ask her what

your November bill didn’t you want an explanation?

CHAIRMAN BUR want to just come back with

MS. WIEST: Did excess construction charges

that she was quoted is the charge that every resident

Mrs. Thompson wanted to know about those charges. She

had a question that she didn’t understand. Was that on

I
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remember what the

rtainly try. I know there was a
$25, and that’s the one-time hookup

| fee that every i omer pays.

What exhibit are we on?

a number.

Is that the November bill, the

WIEST: Exhibit 11 has a $25 charge.

MRS. THOMPSON: It would be that under other

| i :
| charges and credits, item two, that residential line,

it says per month 15.75 and then over there it goes

A. Okay. And so, no, and then if you drop down
one line there’'s a $25 charge.
MRS. THOMPSON: What’s that 14.707?
A. Then the 14.70 is just your monthly
residential charge.
MRS. THOMPSON: Isn’t that up on local
charges monthly service November 30 through December 12
35:.75%

A. Well, the way that U S West billing works is
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your first bill is going to have two months. We bill

month in advance.

MRS. THOMPSON: But this isn‘t my first
1 have an October bill. 1 mean I've never not
| had a bill from U S West in all my married life.
Well, I will just tell you this: That I
ld not like to try to explain this bill until I‘ve
| had a chance to sit dowr and itemize it through and
erstand myself because I don’t want to give you
incorrect information. But I would be glad to go back,
these bills back, and go through every single line
and determine exactly what it is and if it should be on
there. But I would not feel like I could adequately

describe it without spending some time looking at your

MR. WELK: Are you willing to go back and do
and call her later and go through the bill?
A. I'11 do that tomorrow.
MRS. THOMPSON: Will that apply to the
unregulated services? Excuse me.
A. I'11 go through it line by line and explain
every bit of it. And if that's in error, I will get

that taken care of.

MS. WIEST: Did you have a question?

MR. THOMPSON: Sure. Could I ask a question
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about the hunting lodge there? Colleen, what did you
find out that they did need their service, or what was
circumstances around that?
A. I only know what the engineers told me. But
assuming that 5 a seasonal line. In other
they connect, they disconnect. And so I suppose
they disconnected at that time.
MR. THOMPSON: The reason I ask is the
building that was there was a double-wide mobile home

fixed up pretty nice. It’'s been gone for over a year

so 1 was wondering if they had been paying monthly, you

know, bills up to that time and decided to disconnect

Maybe they had it going into someone else’s
you know. I mean, it wouldn’t necessarily have
at the hunting lodge, it may have been transferred
into someone else’s house answering the phones. I only]
| know they said the hunting lodge disconnected.
MR. THOMPSON: Thank you.
MS. WIEST: Do you have any other questions?
anyone have any questions for this witness?
MR. THOMPSON: No.
COMMISSIONER NELSON: Could we document when
the hunting lodge disconnected and if it was being sent

to somewhere else?
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| human beings are on this earth, there’s going to be

thinks that the world operates infallibly, you ought to|

I can certainly find out the situation.
COMMISSIONER NELSON: Thank you.
MS. WIEST: Thank you. Do you have any other]
witnesses, Mr.
1 do not.

you have any witnesses,

No.
Do any of the parties wish to
Mr. and Mrs. Thompson? 1It’s|
optional.

MR. THOMPSON: Just that it‘'s turned into a
lot more than I expected when the whole thing started
so I'1l1 be glad when it’s over, and hopefully the
outcome will be that everybody gets good service we
expect.

Mr. Welk.
I want to apologize to Mr. and
Mrs. Thompson. 1 shouldn’t have to gone through

this. But I'm going to tell you this: Ps long as

mistakes. I wish it wouldn’t have happened, but it

did. And I'm not going to tell you and anybody who

go to a different world because it isn’t going to
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happen. All we can do is do our best.

I would say to the Commission the reason I
put in Exhibit 12, which is your prior decision, is
that as a matter of law, the damages must be something
that can be ascertained. And I'm not saying that the
Thompsons didn‘t incur any inconvenience. I'm not
trying to suggest that in any manner.

amouv=ts that they have proven,
never disputed We were willing to pay those
ounts. I K $6,000 number picked out of the
r, as they have described, is speculative as a matter
law. And if a Circuit Judge heard that in the
testimony in a trial, that testimony would be stricken
because it’s a principle of law that testimony does not
get any better than out of the mouths of the person
that bring the claim, and you cannot recover
speculative damages. And when they say "we picked the
number out of the air," as a matter of law, that’s
speculative. I'm not saying they shouldn’t get
something, but it’s purely speculative.

And why I put Exhibit 12 in, as you yourself

in another proceeding have determined what the basis

for the damage recovery is; and I would say that I

think that that standard applies to future damages.

When you try a case and you talk about reasonable
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ture damages. They must
losses, and / should be paid
disputing those. So the
1 started the hearing, is
at’'s at issue; and they are entitled to something. I
hink that you need t utilize your good judgment
a fair amount.
And I E t service is good for you, Mr.
Thompson; that ' ou get a fair sum of money.
saying you shouldn‘’t get, but I think $6,000 is|
much. And I’'1ll leave it to the best judgment of
And 1 would say, I guess, could
just have a day or so to check out Camron’'s
research that he provided to me in the brief? 1I’'d like
have

MS. WIEST: Yes. If you want, you can file

something with the Commission. We’ll give you that
option within ten days. And if you don’t, that’s
It’s just optional.

MR. WELK: I wanted a chance to go check it.

And Camron gave it to me, it was no requirement. I

want a chance to go back to my office.

MS. WIEST: One thing I forgot, 7, 8, and 9

exhibits, is there any objection toc any of those?

MR. WELK: No.

—
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MS. WIEST: 8, and 9 have been admitted.

sorry, Commissioner Burg, has another question

CHAIRMAN BURG: I'd like tc recall Colleen.
can stay where you're at. Given the comments
just talked about, levels of damages, did you

basis for the offer that was made to the

Well, \ I first offered them
approximately $200, and they refused. So when I called

Mrs. Thompson back, I said to her, "I am willing to

Fg:ve you -- you've asked for $1,000 inconvenience and

then this $200," which are kind of miscellaneous

bills. I said, "I'm willing to give you that because,"
1 said, "we're going to have a hearing. I'm going to
have pay for an attorney. The Commission, the state of
South Dakota, is going to have expenses." If I'm going
to pay that attorney, I would rather pay it to a
customer and maybe make them satisfied. I believe that
1,200 was probably more than generous, but I was
willing to pay that because we’re going to incur those
expenses today. We all have incurred those expenses

today.

MR. WELK: Some of us have to work, Colleen.

25 | We have children to support.
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{an all too familiar litany of promise and missed
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the customer
say that if

thing except

CHAIRMAN BURG: Did you indicate you felt
fair amount for inconvenience?
She had mentioned to me that they thought
for inconvenience and so that’'s what I --
CHAIRMAN BURG: Did you agree?
A I cannot speak to her inconvenience. I can
speak to what I was willing to offer.
CHAIRMAN BURG: Okay.
MS. WIEST: Mr. Hoseck.
MR. HOSECK: Thank you. Mr. Chairman,
members of the Commission, we have in front of you
today a case where the company here, U S West, was

contacted in good faith in April for September

nstallation by Avery and Dixie Thompson. It contains

commitments. And in this case it adds another
dimension and that is the substitute cellular service
was not provided in a correct manner. The facts of
this case are especially serious.

This family on moving to their new residence

north of Chamberlain, to Reliance Post Office address,




deprived of the 1 c the
f a phone. 4 e unab 11 law
cement, fire departments, doctors, ambulances,

of this

was a period

come out
primarily in my mind is
employee to Mrs. Thompson
their control. The providing
their control.
then becomes in whose control is it? From|
ng of Colleen Sevold, I think it’s rather
that no one person is accountable or
responsible or in a managerial position of
responsibility for getting service to the Thompsons.
a question who’s running this company and do
know what they’'re doing.
You have in front of you some damage issues,

and I have provided a brief for your consideration on

this. And I would leave it to you as to what you

determine is fair and proper. I'm asking you as

Commissioners to visit and maybe even revisit this

| H—




the essence of
you. I1f there was
this Commission to consider awarding damages
inconvenience, this is it.
I would also ask the Commission to consider
n your deliberations an order ordering U S West to
| change its mode of operations so that this type of
does not occur again in the future. In this
| particular case public safety has not been promoted.
Convenience has not been promoted. The economic
| well-being of the Thompsons has not been promoted. In
fact, all of these have been hindered. And I think
that these are all proper elements for you to consider
on this issue of inconvenience.

And when you have time to read that brief, I
think you’ll see that the law says that in this
business of providing telephone service, inconvenience
is something that you cannot attach a specific price

to. It is something known only to the people who
suffer it. And I believe that the record indicates to

what extent the Thompsons have been inconvenienced. I

would suggest that any damages awarded to the Thompsons

can and should be substantial on this business of
inconvenience.

Thank you.
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MS. WIEST: If there’s nothing else, that

close the hearing. And the Commission will make
a later time. VYou’ll be notified of that

ime period.

(THE HEARING CONCLUDED AT 3:35 P.M.)
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I, Lori J. Grode, RMR, Notary Public, in and
| for the State of South Dakota, do hereby certify that

the above hearing, pages 1 through 122, inclusive, was

|
lroﬁ(rded stenographically by me and reduced to
FURTHER CERTIFY that the foregoing

the said hearing is a true and correct

ranscript of the stenographic notes at the time and

|
‘place specified hereinbefore.
|
|

I FURTHER CERTIFY that I am not a relative or
employee or attorney or counsel of any of the parties,
; nor a relative or employee of such attorney or counsel,
or financially interested directly or indirectly in
18 action.
IN WITNESS WHEREOF, I have hereunto set my
| hand and seal of office at Pierre, South Dakota, this
22nd day of January, 1998.

21 ¥ | //("‘C(
Lori J. Grofie, /RMR
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***PLEASE TYPE OR FRINT CLEARLY*** TE97—169

BEFORE THE PUBLIC UTILITIES COMMISSION REC EIVED
OF THE STATE OF SOUTH DAKOTA 0CT 24 g7
SOUTH p,

COMPLAINT UTILITiES (OTA PUBLIC
S MMISSL

Complainant(s): Respoadent(s):
(The party filing the complaint) (The person or Company complained against)

Name | Ayery & Dixie Thompson ContactPerson | US West Direct Comm.

Address | ¢ 5 pox 1688 Company | US West Direct Comm.

City, State, Zip | Reliance, SD 57569 Address | PO Box 2560

Work Phone | Avery - 605-473-5354 C'iy, State, Zip

Dixle - 605-734-3454 Omaha, NE 68103

Home Phose | 605-734-6398 Work Phose | 500-873-5970

Cellular Phone N/A Cellular Phone

Fax N/A Fax

If the Complainant iz represented by an attomey, please list the attomey 's name, address, telephone number and fax number below:
1If Complainant is not represented by an attomey, please leave blank:

The facts giving rise to my complaint:
SEE ATTACHED SHEET

l' EXHIBIT
NOTE: Please attach additional pages, if necessary, to explain your situation. Also enclose copies of any bill t

which may pertain to your

RESOLUTION REOUEST

I ask that the Public Utilities Commission grant the following relief. (What do you think the Commission
should do to solve this problem?)

Provide operable land service as soon as possible

Reimbursment for attached bills

Compensatjon for inconvenience

NOTE: Please attach any additional pages, if necessary,

SEE  ATTACHMENTS

YERIFICATION
Signature must be witnessed by a notary public.

L’ AR VIR /)‘"7‘:,1)[“'

Complainant’s Signature

State of South Dakota )
:SS
County of f 4 Z«/ )

Onthis_JO _ dayof_ Dlober/ /997
personally came and appeared KL e Lz L ITC .
known to me 10 be the individual described herein and who executed the foregoing instrument, and who duly acknowledged to me
that he/she executed same for the purpose therein contained.
IN WITNESS WHEREOF, I hereunto set my hand and official seal.
/

. before me

y
tedor, Prreceo i
Signatiz of Nolry Public




PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA
COMPLAINT

Complainant(s) Respondent(s)

Avery & Dixic Thompson US West Communications
HC 5 Box 16BB Delayed Services

Reliance, SD 57569 PO Box 50

Home i h 605-734-6398 y 68103-02560
Avery Work Phone: 605-47.

Dixic Work Phone: 605

April 1997 - contacted US West to inform them of our upcoming move to the rural
Reliance arca; they informed us that we did not need to contact them until 2 weeks
prior to our planned move date

Sept. 2, 1997 - contacted US West on disconnecting service from our current
residence at 607 1/2 8. Sanborn St., Chamberlain, SD 57325 and requested that
scrvice be connected at our new residence, HC 5 Box 16BB, Reliance, SD 57569. Our
new service was 1o be connected and operable on Friday, Sept. 12, 1997, A description
of the property location was given to the operator and we were quoted $25 for new
hook-up fee

Sept. 12, 1997 - service was disconnected from our Sanborn residence but the
telephone company was unable 1o connect service at rural Reliance residence because
they discovered all the lines were full and that the problem would need to be referred
10 an engineer, it would be approximately 3-4 days before they were able to provide us
with land service at our rural Reliance residence. We requested that our service be
reconnected at our Sanborn residence to enable us to retrieve messages from our
answering machine.

Sept. 28-25, 1997 - contacted US West Delayed Services on the status of our land
service at our rural Reliance residence. We were informed that the carliest possible
date they would be able to provide us with land service would be the end of October,
1997. The reason for the delay being that there was no available lines in the arca and
plans ior new lines needed to be drawn up by an engineer out of the Denver office,
after completion of the plans the work would than be contracted to a general
contractor in our arca. | asked the operator what our financial responsibility would be
for getting land service. We were informed that US West would be responsible for the
new line we would only be billed a $25 new hook up fee and that this charge would be
added to our monthly statement when the service was completed

They then informed us of alternative service options: 1.) they would provide us with a
cell phone unit; program the unit to our existing 605-734-6398 number; the monthly
service charge would be $17 and we would have unlimited air time, all local
incoming and outgoing calls would be free; any long distance calls would need to be
made by using our calling card 2.) they could credit our account $100 for every
month they were unable to provide us with land service, providing we had a cell
phone




1 told the operator that we did not have a cell phone unit so | was interested in the $17
monthly cell phone option. She then asked what location 1 would like to pick the
phone up at so that she could have it programmed and ready for us. We were
traveling 1o Rapid City, South Dakota and 1 asked if 1 could pick the phone up in Rapid
City and return it to Fierre, South Dakota. She said no that it must be picked up and
returned to the same location. 1 told her | would have to speak with my husband as to
what location would be best for us to pick the unit up at and that | would back with
her

Oct. 6, 1997 - contacted US West delayed services and after waiting over 27 minutes |
finally got through and spoke with Romona. | explained our situation and asked how
much longer we were going to be without service. She informed me that the carliest
possible date they would be able to provide us with land service would be Dec. 19,
1997. 1informed her that [ lived in South Dakota and in December the ground is
frozen hard, that if | did not have land service prior to that date that we pmbdbl
would not have service until spring of the next ye r. She said that could very well be
case but it is really out of their control. She then informed us that our service was
being delayed because US West contracts independent contractors in our arca to install
the line and this is the date they were given by the independent contractor. She then
proceeded to inform me of my options to alternative service that US West could
provide while we were without land service. (see Sept. 23-25 for alternative service
options.) After explaining our options, | informed her that 1 did indeed want the cell
phone option and asked that US West waive the sur-charge on our calling card simc
our land service was going to be delayed for much longer than we had expected. |
requested this because we will not have the option of making long distance calls unless
we use our calling card due to the fact that US West in unable to provide us with land
service to our home. | was informed that US West could not waive this sur-charge that
1 could get in touch with my long distance provider and speak with them on the best
way of placing long distance calls. I explained to her that | felt this was not acceptable
since we will not have the option not to use our calling card when placing long
distance calls. She than told me | could go buy my own cell phone and US West would
credit our account $100 cach month and | wouldn't need to use my calling card. 1told
her this was not an option and that | was going to file a complaint with the FUC. She
stated that US West is providing us with the same service that they would provide to
any other customer,

She than asked what location I would like to pick the cell phone up at, Pierre, Rapid
City, Aberdeen, Watertown or Sioux Falls. | asked that she send it to us either Fed-Ex
or UPS since we did not live close to any of the above citics. She than arrange for our
cell phone shipped Fed-Ex to my work address on Oct. 9, 1997

Oct 7 - Fed-Ex delivered the cell phone, however when we went to use the
discovered that it was not programmed to our existing number, 605-734-
98. It was not programmed for local use at all. Each time we tried to use the phone
we received a message asking for our calling card number. We were unable to use the
phone for any local calls

Oct. 10, 1997 - contacted US West Delayed services spoke with Patricia; explained
the situation. She checked the work order and said that the order had been written
correctly on their end and she thought the problem was due to the fact that they had




not disconnected our service at our Sanborn residence. She then sent in a work order
to disconnect our Sanborn residence service. At about 12:30 PM I checked to see if our
Sanborn service had been disconnected, it had been. However, when [ dialed our
number, 605-7 98 1 kept getting the following message: Message 1 “Your call
cannot be completed at this time, the cellular customer that you have dialed may have
reached their destination or traveled beyond the service arca, please try your call
later.™ We were unable to receive or make any local calls on the cell phone unit that
1S West provided us with

Oct. 13, )7 - contacted US West Delayed services spoke with Kevin, reported that
the cell phone they gave us was not programmed correctly; he checked the work order
and said that US West did have the work order written up correctly, that the phone
was sen’ 1o us from Fierre, South Dakota and the cellular company from that arca did
not have the unit programmed correctly. He would contact them and have a Mr. Eric
Carr out of their Denver, Colorado office give me a call at my work number today

4:50 FM - | had still not received a call from Mr. Carr on our phone service. | again
contacted US West Delayed Services and spoke with Mary who referred me to K

who connected me with Mr. Eric Carr. Mr. Carr said he sent the work order to Tech
Support who hadn’t got back with him. | again explained the situation to Mr. Carr
and he felt the problem was a ‘ESN” (clectronic serial number) mis-match. He asked
that | get our cell phone unit and read the serial number on the back of the battery
pack to him -- DFG69438. He than stated that the problem was with the ‘ESN’ the
number the unit was programmed to was DF6948A8. He said he would make the
change immediately and within 10- 15 minutes our cell unit should be operable.

20 FM - checked cell phone service, it was operable for both incoming and oultgoing
local calls

8:15 PM - received call from telephone company stating that they would be installing
our lines for our land scrvice at our rural Reliance address on Wednesday, Oct. 15,
1997

Oct. 15, 1997 - U'S West laid cable for our new phone line

Oct. 16, 1997 - Hooked up our home telephone and made a call to test service. We
were able to muke outgoing calls

Oct. 17, 1997 - Discovered that we were unable to receive any incoming calls on our
newly installed phone line or the cell phone unit that was loaned to us by US West

Oct. i8, 1997 - Phone line to our home was dead we were unable to make any
outoing or receive any incoming calls on our new phone line. We also were unable
1o receive any incoming calls on our cell phone unit

Oct. 20, 1997 - Called US Delayed Services spoke with Love explained the problem
she referred me to repair and reported the problem spoke with Chantel and she said
that she would check out the problem and if it was a US West problem it would be
corrected by 6:00 PM tonight. If the problem was not any fault of US West we would
be charged for the service call




Attachments:

1.) Telephone bill - borrowed a cell unit from a relative to use until US West could
provide us with alternative service

2.) Bill from the Chamberlain-Oacoma Register - placed ads in local paper for sale of
our mobile home and other personal items. Were unable to receive any calls due to the
fact that we did not have any service at all from Friday, Oct. 10 at 12:30 PM until
Monday, Oct. 13 at 5:20 'M
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Midstate News, Inc.

120 S. Main, P.0. Box 550, Chamberiain, SO 57325
Phone 608-734-6360

Publishers of the Brule County News
Chambertain-Oacoma Register and Kennebec Advocate-Leader
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CELLULARONE®

SUMMARY OF CHARGES FOR ACCOUNT

PREVIOUS BALANCE

PAYMENTS RECEIVED THROUGH 10,

ADUUSTMENTS
BALANCE FORWARD

CURRENT MONTHLY ACTIVITY
SERVICE CHARGES

ToTAL CURRENT MONTHLY
TOTAL AMOUNT TRANSFERRED TO
TOTAL AMOUNT DUE BY

- BY

NOVEMEBER 3,

Invoice Date
Account Numoe
MoD1le Number
Account Name

0000875141

10/97

- LIST ENC
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CHARGES/CREDITS

0000471304
1897

10/14/97
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605-730-0665
HUTMACHER DRILLING
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800-635-0304
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BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwest Center, Suite 600
101 North Phillips Avenue
Sioux Falls, South Dakota 57104

-y .

x 5015 ad
Sioux Falls, South Dakota 57117:5015 Johw R McDorwel

Telephone 605 336-2424
! B e A ¥ Borce (1841915
Facumile 605 3340618 sha S Murphy (1526196

November 25, 1997

VIA FACSIMILE - 605-773-3809
William Bullard, Executive Director
S$.D. Public Utilities Commission
500 E. Capitol
Pierre, SD 57501
Re:  Avery & Dixie Thompson v. U S West Communications, Inc.

PUC #97-169

Our File Mo. 2104-97-169
Dear Mr. Bullard:
Please find enclosed U S West's Answer to Complaint together with the Certificate of
Service. The original Answer and three copies are being mailed 1o you today along with
the original Certificate of Service.
Best regards.

Sincerely yours,

BOYCE, MURPHY, McDOWELL &

Thomas J. Welk

TIWAG)

Enclosures

Avery and Dixie Thompson




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE TC97-169

COMPLAINT FILED BY AVERY

AND DIXIE THOMPSON,

RELIANCE, SD, AGAINST U S WEST ANSWER TO COMPLAINT AND
COMMUNIZATIONS, INC. CERTIFICATE OF SERVICE
REGARDING TELEPHONE LINE WOV 25 1991
LOCATION g

FAX Rece!

Pursuant to the November 3, 1997 Order of the South Dakota Public Utilities
Commission ("Commission”) in this docket. served on November 5, 1997, and pursuant to
ARDS 20:10:01.11.01, U S WEST Communications, Inc. ("U S WEST") provides the
following Answer to the Complaint in this matter:

1. US West admits that, as alleged in the Complaint of Avery and Dixie Thompson,
HC 5, Box 16BB. Reliance, SD 57569 ("Customer"), Customer on or about September 3,

1997 placed an order for the i ion of residential telephone service at the Customer's

home located in a new development in a rural area of Reliance, SD.
2. Customer's service order was taken with a due date of September 12, 1997.
However, the job was designated as a held order on September 4, 1997 due to a lack of
facilities. The job was drawn by engineering on September 30, 1997.
3. Due to Customer's relocation to Reliance from a residence in Chamberlain, at
Customer’s request U S WEST disconnected Customer’s service at the Chamberlain residence

on September 12, 1997. Unfortunately. due to the lack of facilities, service was not available

and could not be connected at the Reliance residence concurrent with the Cha
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disconnect. Thus. on September 12. 1997 telephone service at the Chamberlain residence
was restored. On September 25, 1996 U S WEST offered Customer the authorized cellular
option until such time as service could be provided. or a $100 credit per month. and the
Customer indicated that they would advise U S WEST later. The Customer made no contact
with U S WEST until October 7, 1997 when Customer was advised that cellular telephone
service would commence on October 9, 1997. The cellular telephone was delivered by
overnight delivery on October 9, 1997 and the Chamberlain residence was then disconnected.
The Customer notified U S WEST on October 13, 1997 that the cell phone was not working
and U S WEST referred the trouble report to the cellular provider.

4. Installation was performed on October 15 and the Customer was provided landline
service on October 16 for the new residence.

5. On October 20 Customer called in a trouble report. U S WEST's technician
discovered that the temporary drop which had been placed on the ground to provide
immediate service to Customer had been snagged by unknown persons and had caused a
service outage. The repair was made and service was restored. No further trouble or repair
calls have been made by Customer.

6. Or or about October 23. 1997. U S WEST's representative contacted Customer to

apologize for the delay in phone service provision and to offer good faith restitution, i.e. offer

1o pay for the interim cellular phone service. offer to reimburse for Customer’s advertising

statements for the customer’s trailer house which was located in Chamberlain, offer to waive

the installation charge and present the offer of a $100 phone service credit.




7. On October 24, 1997, Customer contacted U § WEST with a settlement proposal
that U S WEST considered unreasonable. The Customer was advised that U S WEST could
not entertain their settlement proposal which included: $5.500 for a trailer Customer had
advertised for sale while the cellular phone did not work: $635 for other miscellaneous items
Customer desired to sell; free October phone service, $50 of miscellancous bills, including
advertising ard expense for the borrowed cellular phone, and $1,000 for the inconvenience
Customer experienced

8. U S West has demonstrated that it entered into good faith negotiations with
Customer to provide Customer interim cellular service, and to provide landline service to
Customer’s residence as soon as possible and to settle the Customer’s complaint.

AFFIRMATIVE DEFENSES

Customer's complaint is barred. in whole or in part. by contributory negligence and
by a failure to mitigate damages. In addition, U S West denies damages alleged by the
Customer and remits Customer to prove damages sustained.

WHEREFORE, U S WEST, having provided landline telephone service to Customer's

home, and having offered adequate recompense for the delay in providing service,

respectfully requests that the Complaint of Customer against U S WEST be dismissed or

alternatively, that the Customer recover only actual damages sustained.




Dated this 25th day of November. 1997

{1 .’ﬂ—('/{: A4 —

Thomas J. Welk

Tamara A. Wilka

BOYCE. MURPHY, MCDOWELL &
GREENFIELD, L.L.P.

P.O. Box 5015

Sioux Falls, SD 57117-5015

(605)336-2424

William P. Heaston

U S WEST Communications, Inc.

1801 California, Suite 5100

Denver, Colorado 80202

Telephone: (303) 896-0752

Attorneys for U S WEST Communications, Inc.

CERTIFICATE OF SERVICE
1. Thomas J. Welk, do hereby certify that I am a member of the law firm of Boyce,
Murphy, McDowell & Greenfield, and on the 25th day of November, 1997 a true and correct
copy of U S West's Answer to Complaint was sent via US mail, postage prepaid. to the
following address:

Avery and Dixie Thompson
5, Box 16BB

— 7

" Thomas J. Welk




Exhibit

PUC Heanng TC97-169
Dixie & Avery Thompson
January 14, 1998

Total number of days US West did not provide us with residential phone
service:

Sept. 12
Sept. 13
Sept. 14
Sept. 15
Sept. 16
5 ¥
.18
. 19

: 14
% 1%
. 13 cell phone service available at 5:20 pm
17
Oct. 18
Oct. 19
Nov. 30
Dec. 1
Dec. 2

TOTAL = 38 days with out phone service




Exhibit

PUC Hearing TC97-169
Dixie & Avery Thompson
January 14, 1998

Total number of days we were without any type of phone service at our
residence: (US West residential or borrowed cell unit)

Sept.

Sept.

Sept.

Sept.

Sept.

Sept. (stayed in town)

Sept. 18 (stayed in town)

Sept. 1€ (stayed in town)
(stayed in town)
(stayed in town)
(stayed in town)
w/o phone service; were given the option of a cell phone unit

borrowed cell phone unit

w/o phone service until 5:20 pm

Nov. 30
Dec. 1
Dec. 2

TOTAL = 25 days




Exhibit

PUC Hearing TC97-169
Dixie & Avery Thompson
January 14, 1998

Days we were without phone service that we traveled to town
specifically to access a phone:

Date #miles - round trip
Sept. 12 34
Sept. 13 34
Sept. 14 34
Oct. 10 34
Oct. 11 34
Oct. 12 34
Oct. 13 34
Oct. 17 34
Oct. 18 34
Oct. 19 34
Nov. 30 34

TOTAL 374 miles

374 miles x.315 per mile = $117.81

Standard Mileage Rate taken from the 1997 IRS Publication 463
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Exhibit

PUC Hearing TC97-169
Dixie & Avery Thompson
January 14, 1998
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Total number of days we were unable to leave boys at home after their
accident due to no phone service:

::39
. 20
.21
.22
.23
.24
. 25
. 26
27

Total = 9 days




18SWEST CoMMUNICATIONS ®

I JAvww uswest com

Total ‘Due Date for
Amount Due

Nov 2, 1997

¥ Previous Balance
Charge:

Adjustments
Balance Forward
¥ Now Charges For questions, call:

U S WEST Communications 1-800-244-1111 1406

ATAT 1-800-222-0300 1203
INTEGRETEL INC 1-800-736-7500 s
Total New Charges $29.60

TOTAL AMOUNT DUE $62.64
We appreciate your business

Alate plymcmdumoi 1.5% or minimum of $1.00 may apply it
tal amount due does not reach us by Nov 13, 1997

Do you have problems making operator assisted calls? The
1-800-4USWEST EXPRESS CALLING CARD is your answer!
Call your U S WEST business office and order yours today.

U S WEST Communications, PO Box 9301, Des Moines, IA 50306-9301

LOSWEST CoMMUNICATIONS @ For questons, call 1-800-264-1111

¥ LOCAL CHARGE!

1
BRI wpcncons

A STAGC * 03CR
LATE P nm CHARGE ON 3304

”P-ge 2

iy TS APPLED-U S WEST COMM LOC,
ST UBES ™15 6o R Bl DR MSSED oue oare
TOTAL ADJUSTMENTS
FEATURE USAGE
NO DATE T™E DESCRIPTION
1 SEP15  612PM LAST CALL RETURN ACTIVATION
LAST CALL RETURN USAGE
TIVATIONS AT § 78 PER ACTIVATION
ST CALL RETURN CARRIE S A MAX/MUM CHARGE OF 800 PER
TOTAL FEATURE USAGH
OTHER CHARGES AND CREDITS
TEM PER MONTH
ocTig
CREDITFOR SERVICE AT L0
RO BT 11 97 TRy 68T 13 1925
TOTAL OTHER CHARGES AND CREOITS

¥ UNREGULATED SERVICES
QILER CHARGES AND CREDITS
TAOC _DiC

uNe

VICES CHARGES

OTHER CHARGES AND CREDITS
TEM PERMONTH
S CREDIT £OR SERVICE A
RO BT 11 87 1Ry BT 128 2%
TOTAL OTHER CHARGES AND CRE. TS
¥ LONG DISTANCE SERVICES
T
RXORB 38 - stacc 78

113

Luno muucl CALLS
AREA NUMBER

PLACE TYPE
" 1y soeu 7 378 €
; 7 10 F1 PIERS 7 E
b3
FTPIEAR
4
.
&

E-EVENING
vcuL Lona (G DISTANCE CALLS

8.

I

BOCe o Ao 2

e - Tn

EXHIBIT

continued on back




AVERY THOMPSON
Nov 13,1897

SSWESTCOMMUNICATIONS @ Accosnie: 605 7346358 340

Nt Shwww uswest com

nce Total Due Date for
Forward Amount Due New Charges

$9.60 . §94.16 Dec 4,1997

Account Summary

¥ Previous Balance
Charge:
Adjustments 10005
Payment Thank you for your payment
Balance Forward $9.60
For questions, call:
1-800-244-1111 7634
ATRT 1-800-222-0300 822
Total New Charges $84.56

TOTAL AMOUNT DUE $94.16
We appreciate your business.

¥ New Charges
U S WEST Communications

A late payment charge of 1.5% or minimum of $1.00 may apply if
total amount due does not reach us by Dec 13, 1997.

The company you have chosen for interLATA calls (long distance calls outsice
your local toll cailing area) is ATST.

Effective December 18, 1997, U S WEST is discontinuing the
All Time Volume Discount Plan. Call 1-800-244-1111 to
select a plan that fits your specific needs based on the imes
you call most

U S WEST Communications, PO Box 9301, Des Moines, IA 50306-9301

1ORWEST CommunicaTions @

CHARGES
MONTHLY SERVICE-NOV 13 THAU DEC 12

'@ necessary ko you 10 use your lelephare.
RESDENCE UNE 1578
FEDERAL ACCESS CruncE
GENCY SURCHARGE
OTHER CHARGE S AN O
TELECOMMUNCATIONS nhn'(nu cEs
TAX- FED 112 STATE 24
S WEST COMMUNICATIONS LOCAL CHARGES
Auu:m
STMENTS APPLIED-U § WEST COMM LOCAL
OCT15 INCLUDES 3000 CAEDIT FOR SSED DU O
TOTAL ADJUSTMENTS
OTHER CHARGES AND CREDITS

CHARGE FOR SERVICE ADDED
7TRUNOY 1287
OFEDERAL ACCE 5§ Cral
ONE-TIME CHARGE FOR
RESIDENCE LINE
TOTAL OTHER CHARGES AND CREDITS

2
)

¥ UNREGULATED SERVICES
MONTHLY SERVICE-NOV 13 THAU DEC 12
4398

WIRE REPAIR PLA
OTHER CHARGES AND CREDITS
TAX- FED 06 STATE 28

U'S WEST COMM UNREGULATED SERVICES CHARGE!
OTHER CHARGES AND CREDITS

UNE 97346398
CHARGE FOR SERVICE AT NEW ADDRES:
THRU NOV 1297

VARK

mvn OTHER cmneu AND CREDITS
¥ LONG DISTANCE SERVICES
LONG DISTANCE

EXHIBIT

continued on back




Account No: 608 734-8348 340
For questions, call 1-800-244-1111

LOSWEST CoMMUNICATIONS @

Page3
¥ LONG DISTANCE SERVICES

TAX- FED 06 STATE 09
U S WEST COMM LONG DISTANCE SERVICES CHARGES

TOTAL LONG DISTANCE CALLS

0

DT M N0



EXHIBIT

BEFORE THE PUBLIC UTILITIES COMMISSION
) OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT FILED ) FINAL ORDER AND
BY KATHY ROTTENBUCHER, NEWELL, SD, ) DECISION; NOTICE OF
AGAINST STATELINE ) ENTRY OF ORDER
TELECOMMUNICATIONS, INC. REGARDING )
UNPUB™ISHED ADDRESS ) TC97-107

On June 23, 1897, the South Dakota Public Utilities Commission (Commission) received a

from Kathy . Newell, South D.mu against Stateline Telecommunications,

Inc. (Stateline) regarding her -ddr-:s being in Ms. stated that
she requested an address, but bar address was pubhsh-d in the Rapld City
telephone book for West River provides us WEST
Communications, Inc. (U S WEST) for the purpose of pi books. Ms
requested proof of written reprimands for all parties, prcoi that changes were made to avoid similar
mistakes in the future, access to the Board of Directors, and one thousand dollars for violation of
trust, emotional and mental anguish, duress, and inconveniencs.

At its regularty scheduled July 15, 1997, meeting, the Commission found probable cause of
an unlawful or unreasonablo act, rate, practice, or omission and served the complaint on Stateline
Statoline flled its Answer and Motion to Dismiss on August 14, 1887, At its October 9, 1997,
meeting, the Commission considered Stateline's Motlon to Dismiss. After listening to the arguments
of the parties, the Commission denied the motion.

Pursuan: to Its Order for and Notice of Hearing, dated October 14, 1997, a hearing was held
on October 27, 1997, in the Third Fioor West Meeting Room, of the Clity/School Administrative
Center, 300 6th Street, Rapid City, South Dakota. At the end of the hearing the Commission took
the matter under advisement.

At lts November 7, 1997, meeting, the Commission considered this matter. The Commission
voted to find that Stateline's mistake in pmvnqu the Ron-nbucmrs address to U S WEST for
publication in its directory was an ) In addition, the
Commission found Stateline’s refusal to provide Ms Romn!mdm' wnlh the names of the Board of
Directors was an unreascnable act. (Chairman Burg, dissenting.) On the issue of damages, the
Commission found that Ms. Rottenbucher falied to prove that she suffered any actual damages as
a result of Stateline's unreasonable act and denied the award of any damages.

fased on the tastimony and evidence presented at the hearing, the Commission makes the
following Findings of Fact and Cenclusions of Law.

FINDINGS OF FACT
I
On June 23, 1597, the C recaved a int from Kathy Ri Newell,
Scuth Dakota, against Stateiine regarding her address being pubhshed in a directory. Exhibit 1. Ms.

Ratienbucher stated that she an address, but her address was
published in the U S WEST Rapid City telephone directory for West River customers. Tr. at 8-10.




ine provides to U'S WEST fer the purposa of pubﬁshmg
telephone books. Tr. at 39. Darrell Hend: , general agreed that
R requested that her address not be Tr. 2t 38, &
theaddmsmuswss‘rbrpumlaﬂnnmlum Tr. at 4546, Sutnhmhns:
search program to identify anyone who has an unusual request in terms

a directory
me directoy. Tr. st 43

The Commission finds that Stateline's mistake in lluwmn Ms., Rsuenbu:h-rs addresyg to be
included In the U S WEST directory was an
requested an unpublished address and was fold her mquosl wnuld be honored, Stateline
subsequently failed to comply with that agreement.

v

Ms. Rottenbucher requested the names of Stateline's Board of Directors.
refused to provide those names. Tr. at 41. Mr. Henderson stated that it was State|
1o give out names of its Board of Directors for solicitations. Tr. at 50,

isa the C finds that 's refusal o give
the names of Statelino's Board of Directors was an unressonable act.

v

Ms. Rottenbucher requested $1,000.00 in damages. Tr. at 34. The £1,000.00 was, in pant,
based on Ms. Rottenbucher's estimate of what it would etm to move to new residence. |d. In
addition, the request for included for pain
Rottenbucher had requested that her phone number but not her address
because she does not want certain people to know where she lives.

Rottenbucher also stated that she did not have any intention to move

Vi
msmhﬂmmxmﬂhmmmnwhm
The C: ion finds that Ms, of and that

mﬁm'nmmﬂuwﬂm“mﬁemwalruul!o'hcraddvusbmgpuw
in the U & WEST directory.

CONCLUSIONS OF LAW
I

The Commission has jurisdiction over this matter pursuant to SDCL Chapters 1-26, 43-13,
and 48-31, and ARSD 20:10:01:07.01 through 20:10:01:15.01.




]

i 's address for inclusion in the U S WEST
mmctorymmlumhpmpdam Rnﬁu\bwmﬁuwnuuwsumofnhumm
unreasonable acts. However, Ms. Rottenbucher falled to prove she suffered any damagas as a
result of these acts. Wmumuﬂﬂ'ﬁ&tmm-m{ummumg
any loss with reasonable certainty. Driarv, Perfaction, Inc., 256 N.W.2d 496, 508 (S.D. 1977).

I" is therefore

ORDERED that the C i finds that
address for inclusion in the U S WEST directory & d failure w pﬂMda Ms, Roﬁnnbumorwnh lhe
names of the Board of Directors are unreasonable acts; and It is

FURTHER ORDERED that the finds that Ms. R failed to prove she
suffered any damages as a result of these acts.

NOTICE OF ENTRY OF ORDER
TAKE NOTICE that this Order was duly entered on the atuyafoocmber,
1997. Pursuant to SDCL 1-28-32, this Order will taks effect 10 days the date of receipt or
failure to accept delivery of the decision by the parties.

Dated at Pierrs, South Dakota, this _&r day of December, 1997.

BY ORDER OF THE COMMISSION:

JAMES A. BURG, Chairman




DISSENT OF CHAIRMAN BURG

| dissent from the findings that Stateline's act of providing the Rottenbucher's
address for inclusion in the U S WEST directory and failure to provide Ms. Rottenbucher
with the names of the Board of Directors are unreasonable acts. Although it was a mistake
for Stateline to provide Ms. Rottenbucher's address to U S WEST for inclusion in the
directory, that mistake does not rise to the level of an unreasonable act. Further, Statsline
has taken steps to insure that this type of mistake does not occur again. | agree that Ms.
Rottenbucher failed to show that she suffered any damages from this mistake.

SNOILEDINTMN0D 1S3M SN WB2:1T  2661°€2°03
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BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwest Center, Suite 600
North Phillips Avenue
Sioux Falls, South Dakota 57104
P.O. Box 5015 Of Counsel
Sioux Falls, South Dakota 57117-5015 SR Dot

Telephone 605 336-2424 1. Boyee (0081915
Facumile 605 3340618 Joba S Murphy (1924.1964)

RECEIVED

January 23, 1998 L 38

William Bullard. Executive Director
S.D. Public Utilities Commission
500 E. Capitol

Pierre, SD 57501

Re:  Avery & Dixie Thompson v. U S West Communications, Inc.

PUC #97-169
Our Fiie No. 2104-97-169

Dear Mr. Bullard

Please find enclosed the original and ten (10) copies of U § West Communications, Inc's
Motion For Late Filed Exhibits and three (3) copies of U S West Communications, Inc's
Brief together with the original Certificate of Service.

Best regards
Sincerely yours,

BOYCE, MURPHY, McDOWELL &
GREENFIELD, L.L.P. A

/ 1))
S ,,/,{’//uv,/

Tamara A. Wilka

TAWAj)
Enclosures

Avery and Dixie Thompson
Camron Hoseck

William P. Heaston
Colleen Sevold
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BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwest Center, Suite 600
101 North Phillips Avenue
Sioux Falls, South Dakota 57104
P.0. Box 5015 Of Coval
Sioux Falls, South Dakota 57117-5915 Job R Mt

Telephone 605 336-2424

W Boyee (1341935
Facumile 605 1340618 L...?"’.IJ,L,’:.:’.'M

January 23, 1998

Avery ard Dixie Thompson RECEIVED
HC §, Box 16BB

Reliance, SD 57569 193¢
Camron Hoseck S?‘.’; !

SD Public Utilities Commission

500 East Capitol

Pierre, SD 57501

Re:  Avery & Dixie Thompson v. U S West Communications, Inc.
PUC #97-169
Our File No. 2104-97-169

Dear Mr. and Mrs. Thompson and Camron:

Please find enclosed copies of U S West Communications, Inc.'s Motion For Late Filed
Exhibits and Brief together with the Certificate of Service. This is intended as service by
mail unon you

Sincerely yours,

BOYCE, MURPHY, McDOWELL &
GREENFIELD, L.L.P.

N //‘/MJJM (/ V/A//é

Tamara A. Wilka

TAWAGj

Enclosures

cc:  William P. Heaston
Colleen Sevold
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE TC97-169
COMPLAINT FILED BY AVERY

AND DIXIE THOMPSON, US WEST COMMUNICATIONS,
RELIANCE, SD, AGAINST U S WEST INC.'S MOTION FOR LATE FILED
COMMUNICATIONS, INC. EXHIBITS
REGARDING TELEPHONE LINE

LOCATION

NTursre LI

COMES NOW U S WEST Communications, Inc. and hereby moves the Commission
pursuant to ARSD 20:10:01:24.03 to admit the attached documents as late filed exhibits. The
attached documents are relevant to the damages issue which was briefed by the parties.

Dated this 23rd day of January, 1998.

1,/ 14

T8/
Thomas J. Welk
Tamara A. Wilka
BOYCE, MURPHY, MCDOWELL &

GREENFIELD, L.L.P.

P.O. Box 5015
Sioux Falls, SD 57117-5015
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2. GENERAL REGULATIONS - CONDITIONS OF OFFERING
LIABILITY OF THE COMPANY
SERVICE LIABILITIES
imiagons

The Company's hability, if any. for its willful misconduct is not limited by ths
Tariff With respect o any other —hu-n or suit, by a customer or by :n)' others. for
damages associated with the

maintenance, repair, or restoration of service, zhc Cnmpany s liability, n( any, shall
not exceed an amount equal to the proportionate part of the monthly recurmng
charge for the service for the period dunng which the service was affected. This
lzability shall be in addinon to any amounts that may otherwise be due the
customer under this Tariff as an allowance for interruptons

The services furnished by the Company, in addinion to the limitations set forth
preceding, also are subject to the following limitadon: The Company shall not be
liable for damage ansing out of mistakes. omissions. intcrruptions, delays, errors
or defects in mansmission or other injury, including but not limited to injunies 1o

persons or property from voltages or currents gansmined over the service of the
Company caused by Customer-provided equxpmcm (except where a contribudng
cause i the of a Co in
which event the hability of the CumpA'\y “shall nor exceed an amount equal 0 a
proportional amount of the Company billing for the period of service during
which such misake, omission, interruption, delay, error, defect in ransmission or
injury occurs).

“The customer indemnifies and saves the Company harmless against claims for
libel, siander, infingement of copyright ansing from the use of material
transminted over its facilities, or infangement of patents arising from combining
with or using in connection with, facilines of the Company, apparatus or systems
of the customer: and against all other claims msmg out o{any act or omission of
the customer in connection with facilities provided by the Company.

Calling Privileges

Company tariffs govern and fix the outgoing scrvice of customers and in no
manner guarantees o them the same incoming service. All incoming service of a
customer depends upon and is limited by the right of a calling customer to such
service




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT FILED ) FINAL ORDER AND
BY LOREN K. DOBYNS, DEADWOOD, SOUTH ) DECISION; NOTICE OF
DAKOTA, AGAINST u S WEST ) ENTRY OF ORDER
COMMIINICATIONS, INC., FOR INSTALLATION )

AND DEVELOPMENT FEES ) TC95-100

IN THE MATTER OF THE COMPLAINT FILED TC95-118

BY STEVEN C. ANDERSON, BELLE

FOURCHE, SOUTH DAKOTA, AGAINST U S

WEST COMMUNICATIONS, INC., FOR

HOOKUP FEE CHARGES

IN THE MATTER OF THE COMPLAINT OF RAY TC95-119
AND KAREN POPHAM AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE TRANSFER FEES

IN THE MATTER OF THE COMPLAINT FILED TC95-127
BY MINI MART, INC. ON BEHALF OF LINDA

WHITE AGAINST u S WEST

COMMUNICATIONS, INC., REGARDING

INSTALLATION FEES

IN THE MATTER OF THE COMPLAINT OF TC95-135
KENT POPHAM, BELLE FOURCHE, SOUTH -
DAKOTA, AGAINST u S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC95-136
RUSSELL CRAMER, BELLE FOURCHE,

SOUTH DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC96-001
TERRY AND DEBBIE SARGENT, LEAD,

SOUTH DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC REGARDING

PHONE HOOKUP FEES




IN THE MATTER OF THE COMPLAINT OF TC96-002
WAYNE W. BURLESON, LEAD, SOUTH

DAKOTA, AGAINST u S  WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC96-003
JAMES AND ROBIN DIRKSEN, LEAD, SOUTH

DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC96-004
WAYNE AND SHARI BURLESON, LEAD

SOUTH DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC96-005
NORM AND LORA BURLESON, LEAD,

SOUTH DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC96-006
RANDAHL AND JACQUELINE SARGENT,

LEAD, SOUTH DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT FILED TC96-008
BY ROBERT ALLAN SOMERVOLD, BELLE

FOURCHE, SOUTH DAKOTA, AGAINST U S

WEST COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

On September 21, 1995, the Public Unhtes Comerussion (Commussion) received a formal

T laint from Loren K. Dobyns. Deadwood, South Dakota against U § WEST
Comenunucations, Inc (U S WEST) (Docket TCYS-100). In his complaint, Mr. Dobyns alleged that
w July of 1994, he ordered phone instaliation from U S WEST and was quoted a price of $18 75 and
an installauon date of a few days U S WEST did not provide the services as promused and Mr
Dobyns was later nforimed that he would be assessed a land development fee of $600.00. There was
1o be 4 6090 day delay also. Upon heanng this, Mr Dobyns cancelled his request for phone service
In March of 1995, Mr Dobyns again requested phonic service and was again quoted a fec of $1875
The customer representative could give no explanauon as to why he had previously been quoted the




$600.00 land development fee. Telephone service was not provided as prorrused. Mr Dobyns states
1n hus complaint that he was again informed that he needed to pay the $600.00 land development fee
Mr. Dobyns contended that no trenching 1s required to provide phone service to his lot as he would
be served by overhead lines. He requested that the Commussion deny U S WEST the $600 00 land
development fee and order his phone to be installed at the normal installation rate for a residenual
customer

By order dated November 13. 1995, the Commussion found probable cause of an unlawful
or unreasonable act, rate, pracuce, or orussion and ordered U S WEST to answer the complaint
On December 4, 1995, the Comussion received U S WEST's response. In its response, U S WEST
stated that Mr Dobyns was properly quoted a land development fee of $600.00 pursuant to its
General Exchange Tanff, Secuon 8, Onginal Sheet 6. which was effective February 15. 1984 and
was cancelled on November 15, 1993

On October 26, 1995, the Comemussion received s formal wnten complant from Steven and
Stella Anderson, Belle Fourche. South Dakota against U S WEST (Docket TC95-118) (n thew
complaint, the Andersons alleged that they were told on two separate occasions that phone service
would cost $35.00 and that they would receive service. The Andersons placed an order and moved
thewr trader 1o thew lot. |t was then that they were told it would cost $744 00 to obtain phone
service. The Andersons requested that U S WEST be required to connect telephone service for the
regular hook up fee of $35 00 or. in the alternative, have U S WEST pay for the property ($11.00(
theu moving expenses, and all the expenses involved 1n moving to where they could receive
telephone service for $35 00

By order dated November 7. 1995, the Comrmussion found probable cause of an unlawful or
unreasonabic act, rate. pracuce, or omission and ordered U S WEST to answer the complaint. On
November 28, 1995, the Comyrussion received U S WEST s response  In uis response. U S WEST
stated that the Andersons were properly quoted a land development fee of $742.00 pursuant to uts
General Exchange Tanff. Section 8, Original Sheet 6. which was effective Febryary |57 $984 and
was cancelled on November 15 1993
On November 7. 1995. the Commussion recerved a formal, written complaint
Karen Popham, Belle Fourche. South Dakota against U S WEST (Docket TC
complaint, the Pophams alleged that they were told several umes that the fee to hook up service at
theu new address would be $25.00 After they went to the expense of moving. they were told phone
service would cost §

Commussion found probabie 0 unlawful
onussion and ordered U S WEST to answer the complaint
1995, the Commussion received U S WEST's response. In its response. U S

the Pophams were properly quoted a land development fee of $744 00 pursua
to 1ts General Exchange Tanff, Secuon X Ongnal Sheet 6, which was effective Februar !

and was cancelled on November 15 19493

On December 4. 1995, the Convmission received a formal, wntten complawnt from Min: Mart,
Inc . filed on behalf of its employee Linda Whate. Belle Fourche. South Dakot against U S WEST




(Docket TCY5-127). In its complaint. Mins Mart alleged that Ms. White was quoted a price of
$34 00 for installauon of service but was later told the amount was $744.00. Mini Mart's complaint
was that 1) the installaton fee is too high (no new poles or underground wiring was requured); 2)
onginal quote so far off from actual; and 3) such a long delay in installation.”

By order dated December 19, 1995, the Commussion found probable cause of 2n unlawful
or unreasonable act, rate. practice, or orussion and ordered U S WEST to answer the complaint
On December 28, 1995, the Comvmussion received U S WEST's response. In its response, U S
WEST stated that Ms. White was properly charged a land development fee of $744.00 pursuant to
its General Exchange Taniff, Section 8, Onginal Sheet 6, which was effective February 15. 1984 and
was cancelled on November 15, 1993

On December 20. 1995, the Commussion received a formal, wntten complaint from Kent
Popham, Belle Fourche, South Dakota against U S WEST (Docket TC95-135) Mr. Popham
alleged that he was told that the hook-up fee would be the usual amount. He later found out that
cach person in the development would be assessed a fee of $744.00. He requested that U S WEST
e requured (o “charge a fair and equitable fee to each of the renters instead of the outlandish amount
wanted by the phone company

By order dated January 12, 1996. the Comumussion found probable cause of an untawful or
unreasonable act, rate, practice. or orussion and ordered U S WEST to answer the complaint Or,
January 5. 1996, the Comsrussion received U S WEST's response. In ats response, U S WEST stated
that Mr Popham was properly quoted 2 land development fec of $744.00 pursuant to its General
Exchange Tanff. Section 8, Ongunal Sheet 6, which was effecove February 15, 1984 and was
cancelled on November 15. 1993

On Dex ember 20, 1995, the Comansston received a formal, wanien complaint from Russell
Cramer; Belle Fourche, South Dakota againsi U S WEST (Docket TC95-136). Mr. Cramer alleged
that he was told the hook-up fee would be $35.00. After he moved his mobile home on the lot.he
was told that the fee was $744.00

By order dated Jancary 1996, the Comumussion found probable cause of an unlawful or
unreascnable act. rate, practice, or omussion and ordered U § WEST to answer the complaint Ox
January 5. 1996, the Comimussion teceived U S WESTs response. In us response. U S WEST stated
that Mr. Cramer was properly quoted a land development fee of $744 00 pursuan s Genera
Exchange Tanff Section R, Ongunal Sheet 6. which was effective February 15, 1984 and was

% on November 15. 1993

On Jansary 3. 1996, the Comumussion received 4 formal, written complaint from Terry and
Debbie Sargent, Lead, South Dakota aganst U S WEST (Docket TC96-001). The Sargents alleged
that they requested service in May of 1992 and were quoted a fee of $1553 .00 But before they
could send their check, U S WEST stated that it did not have sufficient cable to put in service I
June of 1994 they again calied U S WEST and were quoted a hook-up fee of $3500. Later US
WEST said the fee was $1553 20 which the Sargents paid  However. they were given party line
scrvice at that ture. The Sargents clamed that another couple in the same development paid $25 (X
for telephone service




By order dated January 12, 1996, the Commussion found probable cause of an unlawful or
unreasonabie act, rate, practice, or omussion and ordered U S WEST to answer the complaint. On
February 9, 1996, the Commussion received U S WEST's response. [n us response, U S WEST
stated that the Sargents were properly charged a land development fee of $1553.20 pursuant wo its
General Exchange Tardff. Secuon 8. Onginal Sheet 6, which was effecuve February 1S, 1984 and
was cancelled on November 15, 1993

On January 3. 1996, the Comsmussion received a formal, wntten complaint from Wayne W
Burleson, Lead. South Dakota against U S WEST (Docket TC96-002). Mr. Burleson alleged that
he was quoted a pnce of $25.00 for szrvice. Later he was told it would cost over $1553.00

By urder dated January 12, 1996, the Commuission found probable cause of an unlawful or
unreasonable act, rate, practice. or omussion and ordered U S WEST to answer the complaint. On
February 9. 1996, the Commussion received U S WEST's response. In its response, U S WEST
stated that Wayne Burleson was properly quoted a land development fee of $1553.20 pursuant to
us General Exchange Tanff, Section 8, Onginal Sheet 6. which was cffective February 15, 1984 and
was cancelled on November 15, 1993

On January 3. 1996. the Conurussion received a formal, written complaint from James and
Robun Duksen. Lead. South Dakora aganst U S WEST (Docket TC96-003). The Dirksens alleged
that they were informed that the fee for telephone service would be $1556.00 and even if they paid
the fee it would be at least one year before they would receive service. After waiting a year they
were then told it would be another year. They eventually received service and found out that a
neighbor was chasged only $25.00 The Dirksens requested a refund

By order dated January 12. 1996, the Comurussion found probable cause of an unlawful or
anrcasonable act. rate, practice, or ermussion and ordered U S WEST to answer the complaint. On
February 9. 1996, the Comsmussion received U S WEST's response Ln its response. U S WEST
stated that the Duksens were properly charged a land development fee of $1553.20 pursuant to its
General Exchange Tantf. Section 8. Ongwal Sheet 6, which was effective February 15, 1984 3nd
was cancelled on November 15. 1993

On January 3. 1996, the C ussion received a formal, wntten complaint from Wayne and
Shan Burleson. Lead. South Dakota against U S WEST (TC96-004). Wayne and Shan Burleson
alieged that they paid $1553 20 1n 1986 and were told it was a deposit that would be refunded when
the land was fully developed In November of 1995, they found out that a neighbor in the same
development was charged only $25 00 They requested a refund

8y order dated January 12, 1996, the Comumussion found probabic cause of an unlawful or
unseasonable act. rate. practice, or oimission and ordeted U S WEST to answer the complaint. On
February 9. 1996, the Comsmussion received U S WEST's response. In its response, U S WEST
stated that Wayne and Shan Burleson were properly charged a land development fee of $1553 20
pursuant to is General Exchange Tanff. Secuicn 8, Onginal Sheet 6, which was effectve February
15, 1984 and was cancelled on Noverber 15, 1993




On January 3. 1996, the Commission received a formal. writen complaint form Nom and
Lora Burleson, Lead. South Dakota against U S WEST (Docket TC96-005). Norm and Lora
Burieson alleged that they were charged $1553 20 for telephone service in 1986 and were told that
the fee would go down and that they would receive a refund. In November of 1995. they discovered
that neighbors in the same development area were charged only $25.00 for service. Norm and Lora
Burleson requested a refund

By order dated January 12. 1996, the Commussion found probable cause of an unlawful or
unreasonable act, rate, practice, or onussion and ordered U S WEST to answer the complaint. On
February 9. 1996. the Comyussion received U S WEST's response  In its response. U S WEST
stated that Norm and Lora Burleson were properly charged a land development fee of $1553.20
pursuant to its General Exchange Tanff, Section 8, Original Sheet 6, which was effecave February
15. 1984 and was cancelled on November 15, 1993

On January 3. 1996, the Commussion received a formal, wnten complaint from Randahl and
Jacqueline Sargent, Lead, South Dakota against U S WEST (TC96-006). Randahi and Jacqueline
Sargent alleged that they paid a fee of $1553.20 to receive telephone service and were told it would
be refunded when the land had become a development. When they received service they got a party
lne Later they found out a neighbor had been charged only an wstallaton fee, not the land
development fee They requested a refund

By order dated January 12. 1996, the Comymussion found probable cause of an uniawful or
unreasonable act, rate. practice, or omussion and ordered U S WEST to answer the complaint. On

February §. 1996, the Commussion received U S WEST's response. In its response. U S WEST
stated that Randahl and Jacqueline Sargent were properly charged a land development fee of
$1553.20 pursuant to us General Exchange Tanff, Section 8, Ongwnal Sheet 6, which was
February 15, 1984 and was cancelled on November 15. 1993

On January 4, 1996, the Commussion received a formal. written complaint from Robert
Somervold. Belle Fourche. South Dakota against U S WEST (Docket TC96-008). Mr Somervold
alleged that he was told that it would cost $26 10 to receive telephone service. Later he was told
1t would cost $744 00 Mr Somervold stated that the $744 00 fee was too hig

By order dated January 24. 1996. the Commussicn found probable cause of an unlawful o1
unreason act. rate, practice, or ormussion and ordered U S WEST to answer the complaint. On
February 9. 1996. the Comurussion received U S WEST's response  In uts responce. U S WEST
stated that M. Somervoid was properly quoted a land development fec of $1553 20 pursuant t its
Generai Exchange Tanff. Section 8. Onginal Shee: 6. which was cffective February 15, 1984 and
was cancelled on November 15, 1993

On January 22. 1996, the Commussion received a forma!, wntten complaint from Rosemarie
Green. Helendale, California against U S WEST (Docket TC96-012). By order dated March 13
1996. the Comemussion allowed Ms. Green to withdraw he: complaint without prejudice due to her
nability to attend the heanng




Due to the common issues involved, the Comyrussion consoiidated all of the above-listed
complaints and held a heanng on the complaints on March 4, 1996, in Spearfish, South Dakota

The following complawnants testfied at the heanng: Karen Popham (Mrs. Popham's husband
Ray died shortly before the heanng): Linda White: Kent Popham; Russell Cramer; Terry and Debbie
Sargent: Wayne Burleson. Juim Duksen, Shan Burleson; Lora Burleson, Randahl and Jacqueline
Sargent, and Robert Somervold. Mr. Dobyns was not present but filed an affidavit that was marked
as SDPUC Extubit 2 and received into evidence. The following witnesses testfied on behalf of U S
WEST Denms Serfling. Colieen Sevold: and Jim Ahl. Greg Ruslov testified on behalf of
Commussion staff

A hearing was held on the complaints at 6:00 p.m.. on Monday. March 4. 1996. at the
Spearfish Ramada lnn. Spearfish South Dakota Rosemane Green was allowed to withdraw her
ut prejudice before the heanng due to “ier inability to attend the heanng on March

By order dated Apni 19, 1996, the Comyrussion asked U S WEST to answer addinonal
questions.  The Comussion recewved the answers on Aprl 29, 1996, On May 15, 1996, the
Comyrussion found that the land development fees may not be charged to those complainants whe
do not currently have telephone service or who received service after November 14, 1993, because
the tanff under which U S WEST charged or attempted to charge those complainants was cancelled
by U S WEST on November 15, 1993, and the new tariff that ook the place of the cancelled tanff
did not allow for these type of charges

Based on the evidence recetved by the Comymussion in these dockets, the Commussion makes
the followng Findings of Fact and Conclusions of Law

FINDINGS OF FACT

I The complamants all lve i three different development arcas  These three different
developments are: Wolff Subdivision located near Lead. South Dakota, High Country Subdivision
located near Deadwood. South Dakota, and Redwater Ranchettes Subdivision, which includes the
Sandstione Foothills. located near Belle Fourche. South Dakota

2 The following complainants live n the Wolff Subdivision: Terry and Debbie Sargent. Wayne W
Burlesor, Jim Dirksen. Wayne and Shan Burleson. Nonn and Lora Burleson; and Randahl and
J cbiie Sargent  The followang complanants live 1 the Redwater Ranchettes Sutdivision which
wicluces the Sandstone Foothulls. Karen Popham. Linda White: Kent Popham: Russell Cr
Robert Somervold. and Steve Anderson. The following complainant lives in the High Counuy
Subdivision Loren Dobyns

3 Karen Pophiam lives he Sandstene Foothills Subdivision TR at 17 She first requested
service around October of 1995 TR at 17-18  She was repeatedly told by representanves of U S
WEST that the cost of moving her phone from town to the Subdivision was either $25 00 or $35




TR at 13-14. After they moved she was told 1t would cost $744.00. TR at 14 A temporary line
was put in pending the outcome of this hearing. TR. at 20

4. Linda White lives in the Redwater Ranchettes Subdivision and rents a lot. TR. at 22 She knew
it would cost $744.00 when she moved there although she was quoted another price to start with
1d  After she paid the fee, it took five months to get telephone service. Id. She moved there in
June of 1995 and received service in October of 1995. TR. at 21, 22

S. Kent Popham lives in the Redwater Ranchettes Subdivision and rents a lot. TR. at 30. He knew
it would cost $744 00 to receive telephone service when he moved there although his wafe was
quoted $45.00 when she checked on the fee. TR. at 29-30. He bebieves that the fee is too high. TR
at 30

6. Russell Cramer lives in the Redwater Ranchettes Subdivision and owns a lot. TR at 36. He
contacted U S WEST around August 14, 1995, gave U S WEST a legal descniption of his property
and was told the hookup fee was $35.00. TR at 34, 39. U S WEST later cancelled the work order
and told hus wafe that they had to pay a $744.00 land development fee and then also disconnected
thewr service in Spearfish. TR. at 34. When U S WEST reconnected their service n Spearfish it gave
them a new number 5o they did not receive calls for two or three days. Id When that mustake was
discovered. U S WEST reconnected them with their old number. Id

7. Debbic and Terry Sargent live in the Wolff Subdivision. U S WEST Exh. 9 at page 10 [n May
of 1992, the Sargents were quoted $1553.00 to receive service but were told that the amount was
refundable. TR. at 43, 48. On the day they planned to send their check. U S WEST called and said
it dud not have enough cable to put their phone line in. TR. at43. In June of 1994, they called U §
WEST agawn and were quoted a price of $35.00 by three differeat consumer representatives. |d
Later they were told 1t would be $1553.20 and that they would be on a party line. They received
service in August of 1994, I Tn November of 1995 a neighbor received service for $25.00. TR
arda

8 Wayne W Burleson lives in the Wolff Subdivision TR. at 50. He requested telephone service
i 1986 and was told it would cost $1553.00 He has gone ten years without a phone because of the
pnce Id

9 hm [irksen Lives in the Wolff Subdivision U S WEST Exh. 9 at page 9 He first requested
service 1 July of 1992. but was told by U S WEST that it did not have enough hine= TR, at 5455
U'S WEST saud to call back in the fall of 1993 because U S WEST wouid have lines by then. TR
at 55 He called back in the fall of 1993. and was told that U S WEST sull did not have a line
avalable. Jd After he contacted the Commussion. U S WEST found an available line within a week
He paid the $1553.20 and received service on November 16, 1993, [d  He was also told that the
fec was refundable when the land was fully developed. TR. at 56

10 Wayne and Shan Burleson live in the Wolff Subdivision. TR. at 60 They paid the land
development fee and received service in February of 1987. TR. at 60-61. When she asked U §




WEST why one of their neighbors only paid $25.00 she was told that their neighbor had won the
lottery TR at63

I1. Norm and Lora Burleson lve in the Wolff Subdivision. TR. at 64 They paid the land
development fee and received service in October of 1986. TR. at 65. At the ume they purchased
the lot the developer sad he would not sell anything less than 10 acre lots. However. the developer
1s now selling them as five acre lots. TR. at 64-65. She was told that the fee was refundable. TR
at 68

12 Rindahl and Jacqueline Sargent live in the Wolff Subdivision. TR. at 72 They ordered
telephone service 1n June of 1994, and were first quoted a price of $35.00 and then told :t would be
$155300 Id They paid the fee and received service in August of 1994 TR at 73 They were
required to have a party line and had many problems with their party line TR. at 74-75  They
received single panty service on November 22, 1995. TR. at 75. Jacqueline Sargent was told the
fee was refundable after the area was developed. TR. at 76. Later, the Sargents discovered that a
neighbor received service for $25.00

13 Robent Somervold lives in the Sandstone Foothills. Redwater Ranchettes Subdivision. TR ar
83 He called U S WEST for service in November of 1995, and was told the pnice would be $25 00
TR at 85 After giving the legal descniption for his property. he was told a surveyor would be out
there the next day. Id. The surveyor never showed and he never heard from U S WEST as to why
no one showed up TR at 84 When he called U S WEST 10 days later he was told it would cost
$724400 [g He asked if he could do the trenching to reduce the price and he was told it would not
reduce the price unless the line needed to be run more than a quarter of a mile. TR. at 84, 88

14 Loren Dobyns submutted an affidavit which was received into evidence at the heanng. SDPUC
Exh 2 He lves in the High Country Subdivision. 1d. He applied for telephone service tn June of
1994 and March of 1995, and both times he was quoted a hook-up chasge of $18 75. was assigned
4 telephone number, and given an installanon date  [d  After U S WEST faled to meet the
wistallanon date. he was 10ld the fee was actually $600 00. Id He believes the $600.00 fee
discnmunatory and excessive. Id

15 Steven Anderson lives i the Redwater Ranchettes Subdivision. U S WEST Exh 9. page 2
He recmived telephone service on Novernber 3. 1995, without paying a land development fee due ¢
the pending decision to be made by the Commussion [d

16 The tanfl that U S WEST applied to all of the complanants was effective on February 15, 1984
and was cancelied effective November 15, 1993 General Exchange Tanff. Secaon 8. Onginal Sheet
5. Ongmnal Sheet 6, and Fust Revised Sheet 7, SDPUC Exh. | [hereinafter referred to as Cancelled
Land Development Tanff]. TR. at 141, The tanff that 1s currently in effect and took the place of the
Canceled Tariff was ongwally found in the General Exchange Tariff, Special Construction, Section
8. First Revised Sheet S, and was effective November 15, 1993, This taniff page was subsequently
moved to a different tanff page and 1s now found i the Exchange and Network Services Tanff
Section 4, Page 4. Release | [hereinafter referved to as Current Land Development Taniff]




Under the Current Land Development Tanff the developer 1s required to either provide or pay
for the trench and backfull but is not required o pay for the facihues TR at 144, see also Current
Land Development Tariff  There is no provision for prorating the esumated charges for the entze
development and having each person who moves into the development pay a prorated charge |d

18, There 1s no provision in the Current Land Development Tanff to charge any customer pursuant
1o the terms and conditions of the Cancelled Land Development Tanff. Further, the Cancelled Land
Development Tanff was not filed as an obsolete anff.  An obsolete anff is a nff that has been
approved by the Comsmussion and is in effect but does not apply to new customers. TR. at 142

19. The Comvrussion never approved any tanff that would allow U S WEST to continue to charge
customers pursuant to the Cancelled Land Develcpment Tanff If U S WEST had filed the
Cancelled Land Development Tariff as an obsolete anff, the Commussion would have been able 1o
consider whether it would be fair and reasonable to allow new customers to be charged under the
terms and conditions of the Cancelled Land Development Tariff. The Comytussion could have
considered the faimess of allowing new customers to be charged pursuant to estimates based on a
specibied number of lots that was subject to change throughout the years of the development TR
at 64-66 The Comussion could have considered the faimess and reasonableness of a tanff that
allowed U S WEST the discretion to deterrmune when t would charge customers & land development
fee. Sec SDPUC Exh. |, Subsection 7. The Corryrussion could have considered the faumess
reasonableness of allowing a @anff to be applied to new customers that allowed the develope:
opportunity to receive annual refunds but charged individual customers non-refunda

SDPUC Exh |, Subsection 5. However, the Comumussion was not allowed to consider the |

and reasonableness of allowing new customers in areas developed prior to November 15 0
be charged lard development fees because U S WEST never filed the Cancelled Land Development
Tanff as an obsoleic anff Nor did U S WEST state in its Current Land Developmen: Tan¥! that
customers in areas developed prior to November 15, 1993 would be charged a land development fee
pursuant to the terms and cdnditions of the Cancelled Land Development Tardf  There is no
approved current tasiff on file that allows U S WEST 1o charge these land development fees

20 The problems associated with charging customers pursuant (o 4 cancelied wnff are well
documented ui this case Customers were routinely quoted the wrong price TR at 1314 22.29
30, 34,39, 43, 72. 85 At least one customer was not given the opportunity 1o provide his own
geachin? to reduce costs which was specifically allowed under subsection seven of the Cancelled
Land Cevelop: Tardf TR at 84, 88 Perhaps most toublng 15 the fact that the land
develcpment fee was charged to some residents but not to others U S WEST conceded that it had
f; to charge a resident in the Woliff Subdivision the Land Development Fee and U S WEST has
no record of charging three residents in the Redwater Ranchettes Subdivision the land develo t
fee TR at 133, U S WEST Exh. 9 at pages 2-1
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Also disturbing is the fact that some residents in the subdivisions had difficulty gemng service
Terry and Debbie Sargent agreed to pay the $1553 20 land development fee in 1992 but were told
U S WEST did not have enough cable and had to wait until 1994 to receive service. TR. at43. And
even then they only received a party line. Id. Jim Dirksen had to wait almost one and one half years
10 receive service. TR at 54-55. [f U S WEST had engineered the development in the 1980's and
based the land development fee on the estimates of that engineening, it makes little sense that U S
WEST would not have put in sufficient cable paurs to serve fuiure residents in a development ares
that was originally esumated to have only 12 lots. U S WEST Exh. 11 at page |

~ONCLUSIONS OF LAW

| The Comsrussion has junsdiction over this matter pursuant to SDCL Chapters 49-13 and 49-31
specifically 49-13-1.49-13.1.1,49-13-4,49-13-13, 49-13-14,49-13-14 1, 49.31.3. 49 31-7.49-3
71.49-31-11,49-31-12,49-31-12.2, and 49-31-12.4

2 Pursuant to SDCL 49-31-12.2 (1), a telecommunications company must (plrint and keep fc
public inspection 1n a convenient and publicly accessible place, its anff showing the rates of pnces
for telecommunications services offered by the company which are in force at the ume The
company may not “deviate from any of its current published rates SDCL 49-31-122(3

3 The filed rate doctnne pr-sumcs that the uanlity and its customers know the cum:m of published
tariffs 1nnn smies. US.. Incetal v, Pnmary Steel Inc. et al, 497 116, 127, 11
S Ct 2759. 111 L EJ.2d 94 (1990)

4 U S WEST's argument that the filed rate docnne applies is without ment with respect to U S
WEST charging the land development fee to any customer after November 14, 1993, the date the
tariff was cancélled  As is evident from its title. tife filed rate doctrine requires a rate or anff tc
actually be on fue in order to have any force or effect

S On November 15, 1993, U S WEST cancelled the anff that allowed charge land
fevelopment fees to customers U S WEST did not fe the terms and conditions of the cancelled
shsolete anff which, if it had been approved by the Comumussion. would have allowed
ontinue to charge new customers 4 land development fee in the areas
mber 151

6 The complainants cannot be presumed to have knowledge of a tanff that 1 newher cunr
published  And, as shown by the evidence. & number of U S WEST employees did niot hate
knowledge of the Cancelled Land Development Tarff either

Since there s no current published tanff that allows U S WEST to charge land development
customers who received service after November 141993, U S WEST shai und the land
development fees paid by the followang complainants  Mini Mart Inc. on behalf of 2 White

Terry and Debbic Sargent. Jim Duksen, and Randahl and Jacqueline Sargent The othe
complanants who either received service after November 14, 1993 and did not pay the la

development fees or have not yet received telephane service may not be charged under the and




conditions of the Cancelled Land Development Tanff Thus wouid apply to the following
complanants: Karen Popham, Kent Popham, Russell Cramer. Robert Somervold. Steve Anderson,
Wayne Burkeson, and Loren Dobyns. Wayne and Shari Burleson and Norm and Lora Busleson will
not receive refunds since they received service and paid the land development fee while the Cancelied
Land Development Tanff was in effect

8. The Comrmussion finds that U S WEST may not charge new customers pursuant to the terms and
conditions of the Cancelled Land Development Tanff

It is therefore

ORDERED. that U S WEST shall refund the land development fees paid by the following
complainants: Linda White, Terry and Debbie Sargent, Jim Dirksen. and Randahi and Jacqueline
Sargent. The other complainants who either received service after November 14, 1993, and did not
pay the land development fees or have not yet received services may not be chasged under the terms
and conditions of the Cancelled Land Development Tarff This would apply to the following
complanants. Karen Popham, Kent Popham, Russell Cramer, Roben Somervold. Steve Anderson
Wayne W Burleson, and Loren Dobyns; and it is

FURTHER ORDERED, that U S WEST may not chasge new customers pursuant to the
terms and condinons of the Cancelled Land Development Tanff

Pursuant 1o SDCL 1-26-32, this Final Decision and Order becomes effecave 10 days afier
the date of receipt or failure o accept delivery of the decision of the parties

PLEASE TAKE NOTICE that this Final Decision and Order 1n Dockets TC95-100. TCYS
118, TCYS5-119. TC9S5-127, TCIS-135, TCIS-136. TCI6-001, TC9§-002. TC96-003, TCI6-004
TC96-005. TC96-006. and TC96-008 was duly entered on the 3 day of June. 1996. and filed
in the Commussion’s dockets o

Dated at Pierve, South Dakota, this~ 32 day of ¢ £ . 199

CERTIFICATE OF SERVICE BY ORBER OF THE COMMISSICON
g

The undersigned hersdy caties hal B fy —

Wal Dy focsende o Dy fest Ciass mad n propery
s ervepEs Wi Charges prepaK Tereon

o Ao cirts
——bfdfsc

(OFFICIAL SEAL)




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE TC97-169
COMPLAINT FILED BY AVERY

AND DIXIE THOMPSON, U S WEST COMMUNICATIONS,
RELIANCE, SD, AGAINST U S WEST INC.'S BRIEF
COMMUNICATIONS, INC.

REGARDING TELEPHONE LINE

LOCATION

U'S WEST Communications. Inc. ("U S WEST") submits this brief in response to the
Stafl's Brief.

The StafT asserts that if the Commission finds sufficient facts of inconvenience
suffered by the Thompsons. it may award damages for inconvenience under SDCL 49-31-
1.1. Staff Brief at 3. The StafYs position is contrary to U S WEST's Network Services Tariff
which limits damages in this case.

As a telecommunications company providing noncompetitive and emerging
competitive services, U S WEST is required to file with the Commission tariffs which set

forth "the rates or prices for telecommunications services offered by [U S WEST] which are

in force at the time." SDCL 49-31-12.2." The company may not "deviate from any of its

Tarif¥s filed pursuant to 49-31-12.2 are presumed to be fair and reasonable. SDCL
49-31-12.1.




current published rates. .. ."* Id. Tariffs filed pursuant to SDCL 49-31-12.2 are not mere
contracts, but have the force of law. See Final Order and Decision in dockets TC95-100,
TC95-118. TC95-119, TC95-127. TCY5-135. TC95-136. TC96-001, TC96-002, TC96-003,
TC96-004. TC96-005, TC96-006. TC96-008 (applying filed rate doctrine to bar refund to
customers who received service and paid land development fee while Canceled Land
Development Tariff was in effect) attached hereto as Exhibit 1. Accord Corporate
nvestigative Div. v. American Tel. & T¢l. Co,, 884 F. Supp. 220 (W.D. La. 1995).

Section 2.4.1(A) 1) of U'S WEST's Network Services Tariff provides:

The C nmpun\ ‘s liability, if'any. for its willful misconduct is not limited by this Tarifl.
With respect 1o any ‘lhs.[ clai im or suit, by a customer or by any mhv.rs for damages
sS0Ci i provision. preemp

ruru" or restoration wmummmmummmmm

. This liability shall be in addition
1o any amounts that may otherwise be due the customer under this Tariff as an
allowance for interruptions.
(emphasis added), attached hereto as Exhibit 2
In this case. there is no evidence of willful misconduct. Accordingly, damages are

limited to an amount equal to the proportionate part of the Thompson's monthly recurring

charge tor telephone service during which the service was affected. Accord Corporate

2 mirrors the filed rate doctrine which forbids a regulated entity
from charging rates for its services other than those properly filed with the appropriate

federal regulatory authority. Arkansas Louisiana Gas Co. v, Hall. 453 U.S. 571, 576, 101 S.
Cr. 2925, 2930, 69 L. Ed. 2d 856 (1981)




el Co.. 884 F. Supp. 220 (W.D. La. 1995).
Sce also American Tel. & Tel, Co. v, City of New York. 83 F.3d 549 (2d Cir. 1996).

Alternatively. even if the Commission were to determine that the Tariff does not

apply. "[fJacts must exist and be shown by the evidence which afford a basis for measuring

the loss of the plaintiff with reasonable certainty." Koenig v. Weber, 174 N.W.2d 218 (S.D.
1970). See also Eredrick v, Dreyer, 257 N.W.2d 835 (S.D. 1977) (reversing with respect to

damages on grounds that figures given by Plaintiffs witnesses as to value of mobile home

were 100 speculative to form foundation for award of d ). Accord Finding of Fact
VI, Final Order and Decision in Docket TC97-107 entitled “In the Matter of the Complaint
filed by Kathy Rottenbucher, Newell SD, against Stateline Telecommunications, Inc.
Regarding Unpublished Address” ("Damages may not be based on speculation but must be
proven with reasonable certainty.”).

In this case, the Thompsons seek to recover itemized damages plus an additional sum
0f $6,000 for inconvenience. Hearing Transcript at 33. There is nothing in the record which
affords a basis for measuring such a loss with reasonable certainty:

Q: The number for the $6,000 inconvenience, | believe you've called it, have you
testified or provided that number to anybody else other than --

Q: And you arrived at that number how, $6.000?




Just picked it out of the air?

Somewhat. . . .

he fthe air: correct?

put of the air; ol
A It could be described as that, yeah
Hearing Transcript at 36. 59 (emphasis added). The Thompsons' testimony is unequivocal:
there is no basis for such an award.’
CONCLUSION
Because damages in this case are limited under the Tariff, the Commission is

precluded from awarding damages for inconvenience. Even if the Commission were to

disregard the Tar fT. it would still be precluded from making such an award because there is

no evidence which affords a basis for measuring such damages.

"It is settled law that a party cannot claim a version of the facts more favorable than
his own testimony. Guthmiller v. South Dakota Dept, of Transp., 502 N.W.2d 586, 589 (S.D.
1993); State v, Jacobson. 491 N.W.2d 455 (S.D. 1992): Trammell v. Prairic States Ins, Co.,
473 N.W.2d 460, 463 (S.D. 1991); Waddell v, Dewey County Bank. 471 N.W.2d 591, 595
n.3(S.D. 1991); Lalley v. Safway Steel Scaffolds, Inc.. 364 N.W.2d 139, 141 (S.D. 1985);
Myers v. Lennox Co-op Ass'n. 307 N.W.2d 863 (S.D. 1981); Swee v. Myrl & Roy's Paving,
Ing.. 283 N.W.2d 570 (S.D. 1979).




Dated this 23rd day of January, 1998.

Tamara A. Wilka
MURPHY, MCDOWELL &
:ENFIELD, L.L.P.
P.O. Box 5015
Sioux Falls, SD 57117-5015
(605)336-2424

William P. Heaston

U S WEST Communications, Inc.
1801 California, Suite 5100
Denver, Colorado 80202
Telephone: (303) 896-0752

Attomeys for U S WEST Communications,
Inc.




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT FILED FINAL ORDER AND
BY LOREN K. DOBYNS, DEADWOOD, SOUTH DECISION; NOTICE OF
DAKOTA, AGAINST U S  WEST ENTRY OF ORDER
COMMUNICATIONS, INC., FOR INSTALLATION

AND DEVELOPMENT FEES TC95-100

IN THE MATTER OF THE COMPLAINT FILED TC95-118
BY STEVEN C. ANDERSON, BELLE

FOURCHE, SOUTH DAKOTA, AGAINST U S

WEST COMMUNICATIONS, INC, FOR

HOOKUP FEE CHARGES

IN THE MATTER OF THE COMPLAINT OF RAY TC95-119
AND KAREN POPHAM AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE TRANSFER FEES

IN THE MATTER OF THE COMPLAINT FILED TC95-127
BY MINI MART, INC. ON BEHALF OF LINDA

WHITE AGAINST u S WEST

COMMUNICATIONS, INC., REGARDING

INSTALLATION FEES

IN THE MATTER OF THE COMPLAINT OF TC95-135
KENT POPHAM, BELLE FOURCHE, SOUTH -
DAKOTA, AGAINST u S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC95-136
RUSSELL CRAMER, BELLE FOURCHE,

SOUT!H DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC96-001
TERRY AND DEBBIE SARGENT, LEAD,

SOUTH DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES




IN THE MATTER OF THE COMPLAINT OF TC96-002
WAYNE W. BURLESON, LEAD, SOUTH

DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC96-003
JAMES AND ROBIN DIRKSEN, LEAD, SOUTH

DAKOTA, AGAINST U S  WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF
WAYNE AND SHARI BURLESON, LEAD,
SOUTH DAKOTA, AGAINST U S WEST
COMMUNICATIONS, INC., REGARDING
PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC96-005
NORM AND LORA BURLESON, LEAD,

SOUTH DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT OF TC96-006
RANDAHL AND JACQUELINE SARGENT,

LEAD, SOUTH DAKOTA, AGAINST U S WEST

COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

IN THE MATTER OF THE COMPLAINT FILED TC96-008
BY ROBERT ALLAN SOMERVOLD, BELLE

FOURCHE, SOUTH DAKOTA, AGAINSTU S

WEST COMMUNICATIONS, INC., REGARDING

PHONE HOOKUP FEES

On September 21, 1995, the Public Unhiues Comurussion (Comuussion) received a formal
written complaint from Loren K. Dobyns, Deadwood, South Dakota against U S WEST
Communwcanons, Inc (U S WEST) (Docket TC95-100). In hus complaint, Mr. Dobyns alleged that
w July of 1994, he ordered phone installation from L) S WEST and was quoted a price of $18 75 and
an installauon date of a few days U S WEST did not provide the services as pronused and Mr
Dobyns was later informed that he would be assessed a land development fec of $600.00. There was
1o be a 60-9%) day delay also. Upon heanng thus, Mr. Dobyns cancelled his request for phone service
In March of 1995, Mr Dobyns again requested phone service and was again quoted a fec of $18.75
The customer representative could give no explanation as to why he had previously been quoted the




$600.00 land development fee. Telephone service was not provided as promused. Mr Dobyns states
n his complaint that he was again informed that he needed to pay the $600.00 land development fee
Mr. Dobyns contended that no trenching is required to provide phone service to his lot as he would
be served by overhead lines. He requested that the Commission deny U S WEST the $600.00 land
development fee and order his phone to be installed at the normal installation rate for a residential
customer

By order dated November 13, 1995, the Commussion found probable cause of an unlawful
or unreasonable act, rate, practice, or omission and ordered U S WEST to answer the complaint.
On December 4, 1995, the Comrrussion received U S WEST's response. In its response, U S WEST
stated that Mr. Dobyns was properly quoted a land development fee of $600.00 pursuant to its
General Exchange Tariff, Section &, Onginal Sheet 6, which was effective February 15, 1984 and
was cancelled on November 15, 1993

On October 26, 1995, the Comymussion received a formal wniten complaint from Steven and
Stella Anderson, Belle Fourche, South Dakota against U S WEST (Docket TC95-118). In thew
complant, the Andersons alleged that they were told on two separate occasions that phone service
would cost $35 00 and that they would receive service. The Andersons placed an order and moved
thewr trader 10 theu lot It was then that they were told 1t would cost $744 00 to obtain phone
service. The Andersons requested that U S WEST be required to connect telephone service for the
regular hook up fee of $35.00 or, in the altemative, have U S WEST pay for the property ($11.000)
ther moving expenses, and all the expenses involved 1 moving to where they could receive
telephone service for $35 00

By order dated November 7, 1995, the Commussion found probable cause of an unlawful o
unreasonable act. rate. practice, or omission and ordered U S WEST to answer the complaint. On
November 28, 1995, the Comumussion received U S WEST's response. In ats response, U S WEST
stated that the Andersons were properly quoted a land development fee of $744.00 pursuant 1o its
General Exchange Tariff. Section 8. Original Sheet 6, which was effective Febryary 157 1984 and
was cancelled on November 15, 1993

On November 7. 1995, the Comnussion received a formal, wnitien complaint from Ray and
Karen Popham. Belle Fourche. South Dakota against U S WEST (Docket TC95-119)  [n theu
complaint, the Pophams alleged that they were told several umes that the fee to hook up service at
their new address would be $25.00 After they went to the expense of moving. they were told phone
service would cost $744 00

By order dated November 29 1995. the Commussion found probable cause of an unlawful
or uarcasonable act, rate, practice, or onussion and ordered U S WEST 10 answer the complaint
On December 12, 1995, the Comumussion received U S WEST's response. In its response. U S
WEST stated that the Pophams were properly quoted a land development fee of $744 00 pursuant
10 #ts Genesal Exchange Tanff, Secuon X Onginal Sheet 6, which was effective February 15, 1984
and was cancelled on November 15. 1993

On December 4. 1995, the Convrussion recewved a formal, written complant from Min Man
Inc . filed on behalf of ity employee Linda White. Belle Fourche, South Dakota against U § T




(Docket TCY5-127). In its complaint, Mini Mart alleged that Ms. White was quoted a price of
$34 00 for nistallation of service but was later told the amount was $744.00. Mini Mart's complaint
was that 1) the installation fee is too high (no new poles or underground wiring was required); 2)
onginal quote so far off from actual, and 3) such a long delay in installation ™

By order dated December 19, 1995, the Commussion found probable cause of an unlawful
or unreasonable act, rate, practice. or omission and ordered U S WEST to answer the complaint
On December 28, 1995, the Commission received U S WEST's response. In its response, U S
WEST stated that Ms. White was properly charged a land development fec of $744.00 pursuant to
its General Exchange Tariff, Section 8, Original Sheet 6, which was effective February 15, 1984 and
was cancelled on November 15, 1993

On December 20, 1995. the Commission received a formal, written complaint from Kent
Popham, Belle Fourche, South Dakota against U S WEST (Docket TC95-135) Mr. Popham
alleged that he was told that the hook-up fee would be the usual amount. He later found out that
cach person n the development would be assessed a fee of $744.00. He requested that U S WEST
be required to “charge a fair and equitable fee to each of the renters instead of the outlandish amount
wanted by the phone company

By order dated January 12, 1996, the Commission found probable cause of an unlawlul or
unreasonable act. rate, practice, or omission and ordered U S WEST to answer the complaint. On
January S, 1996, the Commussion received U S WEST's response. In ts response, U S WEST stated

that Mr Popham was properly quoted a land development fee of $744.00 pursuant to its General
Exchange Tanff. Section 8, Oniginal Sheet 6, which was effecuve February 15. 1984 and was
cancelled on November 15, 1993

On December 20, 1995, the Comaussion received a formal, waten complaint from Russell
Cramer; Belle Fourche, South Dakota against U S WEST (Docket TC95-136). Mr. Cramer alleged
that he was (old the hook-up fee would be $35.00. After he moved his mobile home on the lot he
was told that the fee was $744 00

By order dated January 12. 1996, the Commussion found probable cause of an unlawiul or
unseasonable act. rate, practice, or omussion and ordered U S WEST to answer the complaint On
January 5. 1996, the Commussion received U S WEST's response. In its response, U § WEST stated
that Mr. Cramer was properly quoted a land development fec of $744.00 pursuant (o its General
Exchaage Tanff. Section &, Onginal Sheet 6, which was effective February 15, 1984 and was
cance!led on November 15, 1993

On January 3, 1996, the Commussion received a formal, written complaint from Terry and
Debbwe Sargent, Lead, South Dakota against U S WEST (Docket TC96-001). The Sasgents alleged
that they requested service in May of 1992 and were quoted a fee of $1553.00. But before they
could send their check, U S WEST stated that it did not have sufficient cable to put in service In
June of 1994, they again called U S WEST and were quoted a hook-up fee of $35.00. Later U'S
WEST said the fee was $1553.20 which the Sargents paid. However, they were given party line
service at that wre. The Sargents claumed that another couple in the same development paid $25 (0
for telephone service




By order dated January 12, 1996, the Commussion found probable cause of an unlawful or
unreasonable act, rate, practice, or omission and ordered U S WEST to answer the complaint. On
February 9, 1996, the Commission received U S WEST's response. In its response, U S WEST
stated that the Sargents were properly charged a land development fee of $1553.20 pursuant to its
General Exchange Tanff, Section 8. Onginal Sheet 6, which was effective February 15, 1984 and
was cancelled on November 15, 1993

On January 3, 1996, the Commussion received a formal, wntten complaint from Wayne W.
Burleson, Lead, South Dakota against U S WEST (Docket TC96-002). Mr. Burleson alleged that
he was quoted a price of $25.00 for service. Later he was told it would cost over $1553.00.

By order dated January 12, 1996, the Commission found probable cause of an unlawful or
unreasc nable act, rate, practice, or ormussion and ordered U S WEST to answer the complaint. On
February 9. 1996. the Commussion received U S WEST's response. In s response, U S WEST
stated that Wayne Burleson was properly quoted a land development fee of $1553.20 pursuant to
its General Exchange Tanff, Section 8, Ongmnal Sheet 6, which was effecuve February 15, 1984 and
was cancelled on November 15. 1993

On January 3. 1996, the Comurussion received a formal, writien complaint from James and
Robin Duksen. Lead. South Dakota against U S WEST (Docket TC96-003) The Dirksens alleged
that they were nformed that the fee for telephone service would be $1556.00 and even if they paid
the fee it would be at least one year before they would receive service. After waiting a year they

were then told it would be another year. They eventually received service and found out that a
neighbor was charged only $25.00 The Dirksens requested a refund

By order dated January 12. 1996, the Commussion found probable cause of an unlawful or
unreasonablc act, rate, practice, or ormussion and ordered U S WEST to answer the complaint. On
February 9. 1996, the Comumussion received U S WEST's response  In its response, U S WEST
stated that the Durksens were properly charged a land development fee of $1553 20 pursuant to its
General Exchange Tanff. Secuion 8. Onguinal Sheet 6, which was effective February 15, 1984 3nd
was cancelled on November 15, 1993

On January 3. 1996, the Comnussion received a formal, wntten complaint from Wayne and
Shan Burleson, Lead. South Dakota against U S WEST (TC96-004). Waync and Shan Burleson
alleged that they paxd $1553 20 n 1986 and were (0ld 1t was a deposit that would be refunded when
the land was fully developed In November of 1995, they found out that a neighbor in the same
deveicpment was charged only $25 01 They requested a refund

By order dated January 12. 1996, the Comumussion found probabie cause of an unlawful or
unreasonabic act. rate, practice, or omission and ordered U S WEST to answer the complaint. On
February 9. 1996_ the Commussion received U S WEST's response  In its response, U S WEST
stated that Wayne and Shan Burleson were properly charged a land development fee of $1553 20
pursuant to us General Exchange Tanff. Section 8, Onginal Sheet 6, which was effective February
15, 1984 and was cancelled on November 15, 1993




On January 3, 1996, the Commission received a formal, written complaint form Norm and
Lora Burleson, Lead, South Dakota against U § WEST (Docket TC96-005). Norm and Lora
Burleson alleged that they were charged $1553 20 for telephone service in 1986 and were told that
the fee would go down and that they would receive a refund. In November of 1995. they discovered
that neighbors in the same development area were charged only $25.00 for service. Norm and Lora
Burleson requested a refund

By order dated January 12, 1996, the Commission found probable cause of an unlawful or
unreasonable act, rate, practice, or omission and ordered U S WEST to answer the complaint. On
February 9, 1996, the Commission received U S WEST's response. [n its response, U S WEST
stated that Norm and Lora Burleson were properly charged a land development fee of $1553.20
pursuant to its General Exchange Taniff, Section 8, Original Sheet 6, which was cffective February
15. 1984 and was cancelled on November 15, 1993

On January 3. 1996, the Comemission recei od a formal, written complaint from Randahl and
Jacqueline Sargent, Lead, South Dakota against U S WEST (TC96-006). Randahl and Jacqueline
Sargent alicged that they paid a fee of $1553.20 to receive telephone service and were told it would
be refunded when the land had become a development. When they received service they got a party
lne. Later they found out a neighbor had been charged only an istallation fee, not the land
development fee. They requested a refund

By order dated January 12, 1996, the Comumussion found probable cause of an unlawful or
unreasonable act, rate, practice, or omission and ordered U S WEST to answer the complaint. On

February 9. 1996. the Commussion received U S WEST's response  In its response. U § WEST
stated that Randahl and Jacqueline Sargent were properly charged a land development fec of
$1553 20 pursuant to us General Exchange Tariff, Section 8, Original Sheet 6, which was effecuve
February 15. 1984 and was cancelled on November 15, 1993

On January 4, 1996, the Comsmussion received a formal, written complaint from Robert
Somervold. Belle Fourche, South Dakota against U S WEST (Docket TC96-008). Mr. Somervold
alleged that he was told that it would cost $26.10 to receive telephone service. Later he was told
1t would cost $744.00 Mr Somervold stated that the $744 00 fee was too high

By order dated January 24, 1996. the Commission found probable cause of an unlawful or
unseasonable act, rate, practice, or omussion and ordered U S WEST to answer the complaint. On
February 9. 1996. the Comurussion received U S WEST's response. [n its response, U S WEST
stated! that M. Somervold was properly quoted a land development fec of $1553.20 pursuant to its
General Exchange Tanff, Section 8, Original Sheet 6, which was effective February 15, 1984 and
was cancelled on November 15, 1993

On January 22, 1996, the Commission received a formal, written complaint from Rosemane
Green, Helendale, California against U S WEST (Docket TC96-012). By order dated March 13
1996. the Comvrussion allowed Ms. Green to withdraw her complaint without prejudice duc to her
inability to attend the heanng




Due to the common issues involved, the Commission consolidated all of the above-listed
complaints and held a hearing on the complaints on March 4, 1996, in Spearfish. South Dakota

The following complainants testified at the hearing: Karen Popham (Mrs. Popham's husband
Ray died shontly before the hearing); Linda White; Kent Popham; Russell Cramer; Terry and Debbic
Sargent; Wayne Burleson; Jim Dirksen; Shari Burleson; Lora Burleson; Randahl and Jacqueline
Sargent; and Robert Somervold. Mr. Dobyns was not present but filed an affidavit that was marked
as SDPUC Exhibit 2 and received into evidence. The following witnesses testified on behalf of U S
WEST: Dennis Serfling. Colleen Scvold: and Jim Ahl. Greg Rislov testified on behalf of
Commission staff

A hearing was held on the complaints at 6:00 p.m., on Monday. March 4, 1996, at the
Spearfish Ramada Inn, Spearfish South Dakota. Rosemarie Green was allowed to withdraw her
complaint without prejudice before the heaning due to her inability to atend the hearing on March
4,199

By order dated April 19, 1996, the Commission asked U S WEST to answer addinonal
questions. The Comsmussion received the answers on April 29, 1996 On May 15, 1996, the
Commission found that the land development fees may not be charged to those complainants who
do not currently have telephone service or who received service after November 14, 1993, because
the tariff under which U S WEST charged or attempted to charge those complainants was cancelled
by U S WEST on November 15. 1993, and the new tariff that took the place of the cancelled tanff
did not allow for these type of charges.

Based on the evidence received by the Commission in these dockets, the Commussion makes
the followsng Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

I The complainants all live in three different development areas. These three different

are: Wolff located near Lead, South Dakota; High Country Subdivision
located near Deadwood, South Dakota; and Redwater Ranchettes Subdivision, which includes the
Sandstone Foothills. located near Belle Fourche. South Dakota

2. The following complainants live in the Wolff Subdivision: Terry and Debbic Sargent: Wayne W
Burlzson; Jim Dirksen; Wayne and Shan Burleson, Nonm and Lora Burleson; and Randahl and
Jacyueline Sargent. The following live in the Red: R S which
wcludes the Sandstone Foothills: Karen Popham Linda White; Kent Popham: Russell Cramer
Robert Somervold; and Steve Anderson. The following complainant lives in the High Counuy
Subdivision: Loren Dobyns.

3. Karen Popham lives i the Sandstone Foothills Subdivision. TR. at 17 She first requested
service around October of 1995. TR. at 17-18. She was repeatedly told by representatives of U S
WEST that the cost of moving her phone from town to the Subdivision was either $25.00 or $35.00




TR at 13-14. After they moved she was told it would cost $744.00. TR. at 14. A temporary line
was put in pending the outcome of this hearing. TR. at 20.

4. Linda White lives in the Redwater Ranchettes Subdivision and rents a lot. TR. at 22. She knew
it would cost $744.00 when she moved there although she was quoted another price to start with
Id. After she paid the fec, it took five months to get telephone service. Id. She moved there in
June of 1995 and received service in October of 1995. TR. at 21, 22.

S. Ken' Popham lives in the Redwater Ranchettes Subdivision and rents a lot. TR. at 30. He knew
it would cost $744.00 10 receive telephone service when he moved there although his wife was
quoted $45.00 when she checked on the fee. TR. at 29-30. He belicves that the fee is too high. TR
a 30

6. Russell Cramer lives in the Redwater Ranchettes Subdivision and owns a lot. TR. at36. He
contacted U S WEST around August 14, 1995, gave U S WEST a legal descniption of his property.
and was told the hookup fee was $35.00. TR. at 34, 39. U S WEST later cancelled the work order
and told his wife that they had to pay a $744.00 land development fee and then also disconnected
their service in Spearfish. TR. at 34. When U S WEST reconnected their service in Spearfish it gave
them a new number so they did not receive calls for two or three days. Id When that mistake was
discovered, U S WEST reconnected them with their old number. [d

7. Debbic and Terry Sargent live in the Wolff Subdivision. U S WEST Exh. 9 at page 10. [n May
of 1992, the Sargents were quoted $1553.00 to receive service but were told that the amount was
refundable. TR. at 43, 48. On the day they planned to send their check, U S WEST called and said
1t did not have enough cable to put their phone line in. TR..at43. In June of 1994, they called U S
WEST again and were quoted a price of $35.00 by three different consumer representatives. Id
« Later they were told it would be $1553.20 and that they would be on a party line. They received

service in August of 1994. [d. Tn November of 1995 a neighbor received service for $25.00. TR
add

8 Wayne W. Burleson lives in the Wolff Subdivision. TR. at 50. He requested telephone service
0 1986 and was told it would cost $1553.00. He has gone ten years without a phone because of the
pnce. Id

9. !im Durksen lives in the Wolff Subdivision. U S WEST Exh. 9 at page 9. He furst requested
serace in July of 1992, but was told by U S WEST that it did not have enough lines. TR. at 54-55
U'S WEST said to call back in the fall of 1993 because U S WEST would have lines by then. TR
at 55. He called back in the fall of 1993, and was told that U § WEST sull did not have a line
available. Id. After he contacted the Commussion, U S WEST found an available line within 2 week
He paid the $1553.20 and received service on November 16, 1993, [d  He was also told that the
fee was refundable when the land was fully developed. TR. at 56

10. Wayne and Shan Burleson live in the Wolff Subdivision. TR. at 60. They paid the land
development fee and received service in February of 1987. TR. at 60-61. When she asked U S
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WEST why one of their neighbors only paid $25.00 she was told that their neighbor had won the
lottery. TR at63

11. Norm and Lora Burleson live in the Wolff Subdivision. TR. at 64. They paid the land
development fee and received service in October of 1986. TR. at 65. At the ume they purchased
the lot the developer sad he would not sell anything less than 10 acre lots. However, the developer
1s now selling them as five acre lots. TR. at 64-65. She was told that the fec was refundable. TR
at 68

12 Randahl and Jacqueline Sargent live in the Wolff Subdivision. TR. at 72 They ordercd
telephone service in June of 1994, and were first quoted a price of $35.00 and then told it would be
$1553.00. Id They paid the fee and received scrvice in August of 1994 TR at 73. They were
required to have a party line and had many problems with their party line. TR. at 74-75 They
reccived single party service on November 22, 1995. TR. at 75. Jacqueline Sargent was told the
fec was refundable after the arca was developed. TR. at 76. Later, the Sargents discovered that 2
neighbor received service for $25.00

13 Robent Somervold lives in the Foothills, K Subd: TR a
83 He called U S WEST for service in November of 1995, and was told the pnce would be $25.00
TR at 85 After giving the lcgal description for his property, he was told a surveyor would be out
there the next day. [d. The surveyor never showed and he never heard from U § WEST as to why
no one showed up. TR. at 84. When he called U S WEST 10 days later he was told it would cost

$744.00. [d. He asked if he could do the trenching to reduce the price and he was told it would not
reduce the price unless the line needed to be run more than a quarter of a mile. TR. at 84, 88

14, Loren Dobyns submutted an affidavit which was received into evidence at the heanng. SDPUC
Exh 2. He lives in the High Country Subdivision. Id. He applied for telephone service in June of
1994 and March of 1995, and both times he was quoted a hook-up charge of $18 75, was assigned
a telephone number, and given an installation date. [d. After U S WEST faued to meet the
uistallabon date, he was told the fee was actualiy $600.00. [d  He believes the $600.00 fee
discnmunatory and excessive. |d

15 Steven Anderson lives i1 the Redwater Ranchettes Subdivision. U S WEST Exh 9. page 2
He received telephone service on November 3, 1995, without paying a land development fee due to
the pending decision to be made by the Comsussion. Id

16 The anff that U S WEST applied to all of the complainants was effective on February 15. 1984,
and was cancelled effective November 15, 1993 General Exchange Tariff, Section 8. Ongunal Sheet
5. Oniginal Sheet 6, and First Revised Sheet 7. SDPUC Exh. | [hereinafter referred to as Cancelled
Land Development Tanff). TR. at 141. The tanff that is currently in effect and took the place of the
Cancelled Taniff was ongmally found in the General Exchange Tariff, Special Consuuction. Secuon
8. First Revised Sheet S, and was effective November 15, 1993, This tanff page was subsequently
moved to a different @nff page and is now found in the Exchange and Network Services Tanff,
Secuon 4, Page 4, Release | [hereinafter referred to as Current Land Development Tanff]




17. Under the Current Land Development Tariff the developer is required to either provide or pay
for the trench and backfill but is not required to pay for the facilives. TR. at 144, se¢ also Current
Land Development Tariff. There is no provision for prorating the esumated charges for the entre
development and having cach person who moves into the development pay a prorated charge. Id

18. There is no prowision i the Current Land Development Tanff to charge any customer pursuant
to the terms and conditions of the Cancelled Land Development Tanff. Further, the Cancelled Land
Development Tanff was not filed as an obsolete tanff. An obsolete wariff is a @nff that has been
approved by the Commission and is in effect but does not apply to new customers. TR. at 142 '

19. The Commussion never approved any tanff that would allow U S WEST to continue to charge
customers pursuant to the Cancelled Land Development Tanff. If U S WEST had filed the
Cancelled Land Development Tariff as an obsolete @nff, the Commission would have been able to
consider whether 1t would be fair and reasonable 10 allow new customers 1o be charged under the
terms and conditions of the Cancelled Land Dy Tasff. The C could have
considered the faumess of allowing new customers to be charged pursuant to estimates based on a
specified number of lots that was subject to change throughout the years of the development. TR
at 64-66 The Comimussion could have considered the faimess and reasonableness of a tanff that
allowed U S WEST the discretion to determine when it would charge customers a land development
fee. See SDPUC Exh. 1, Subsection 7. The Commission could have considered the faimess and
reasonableness of allowing a wanff to be applied to new customers that allowed the developer the
opportunity to receive annual refunds but charged ind J fees. See
SDPUC Exh |, Subsection 5. However, the Comumussion was not allow:d to consider the faumess
and reasonableness of allowing new in areas ped prior to 15.1993. 10
be charged land development fees because U S WEST never filed the Cancelled Land Development
Tanff as an obsotese tanff. Nor did U § WEST state in its Current Land Development Tanff that
customers in areas developed prior to November 15, 1993 would be charged a land development fee
pursuant to the terms and cdnditions of the Cancelled Land Development Tandf  There is no
approved current tariff on file that allows U S WEST to charge these land development fees

20 The problems associated with charging customers pursuant to 4 cancelled tanff are well

docunented i thes case  Customers were routinely quoted the wrong price. TR at 13-14. 22, 29-
30. 34, 39.43, 72,85 At least one customer was nol given the opportunity to provide his own
uenching to reduce costs which was specifically allowed under subsection seven of the Cancelled
Land Development Tasdf TR. at 84, 88 Perhaps most troubling 1s the fact that the iand
development fec was charged to some residents but not to others. U S WEST conceded that it had
faded to charge a resident in the Wolff Subdivision the Land Development Fee and U § WEST has
no record of charging three residents in the Redwater Ranchettes Subdivision the land development
fec. TR. at 133, U S WEST Exh. 9 at pages 2-3

1\ example of an obsolete tariff see U § WEST's
Exchange n.d Network Services ff. Section ) Index Page
Release 1. Obsolete Miscellar s Service Off ngs. Effective
December S, 1993




21. Also disturbing is the fact that some residents in the subdivisions had difficulty getting service
Terry and Debbie Sargent agreed 1o pay the $1553.20 land development fee in 1992 but were told
U S WEST did not have cnough cable and had to wait until 1994 to receive service. TR. atd3. And
cven then they only received a party line. Id. J:m Duksen had to wait almost one and one half years
to receive service. TR. a1 54-55. 1f U S WEST had engineered the development in the 1980's and
based the land lop fee on the of that engi it makes little sense that U §
WEST would not have put in sufficient cable pawrs (o serve future residents in a development area
that was oniginally estimated to have only 12 lots U S WEST Exh. 11 at page |

CONCLUSIONS OF LAW

| The Commussion has junisdiction over this matter pursuant to SDCL Chapters 49-13 and 49-31.
specifically 49-13-1,49-13-1.1, 49-13-4, 49-13-13. 49-13-14, 49-13-14 1. 49313, 49-31-7, 49.3|
7.1.49-31-11,49-31-12,49-31-12.2. and 49-31-12.4

2 Pursuant to SDCL 49-31-12.2 (1), a telecommunicauons company must “[p|rint and keep for
public inspection in a convenient and publicly accessible place, its @anff showing the rates or pnces
for telecommunications services offered by the company which are in force at the time The
company may not “deviate from any of its current published rates SDCL 49-31-12.2(3)

3 The filed rate doctnne presumes that the utility and its customers know the content of published

tardfs. Maislin Indusmies, US.. Inc. et al v. Pnmacy Steel, Inc. eral., 497 U. S. 116, 127, 110
S Cu 2759, 111 L.Ed 2d 94 (1990)

4 U S WEST's argument that the filed rate doctnne applies is without ment with respect to U S
WEST chargisg the land development fee to any customer after November 14, 1993, the date the
taniff was cancélled. As is evident from its title. te filed rate doctnine requires a rate or tanff 1o
actally be on file in order to have any force or effect

S On November 15, 1993, U S WEST cancelled the tanff that allowed it to charge land
development fees to customers. U S WEST did not fule the terms and conditions of the cancelled
tanff as an obsolete anff which, if it had been approved by the Commission. would have allowed
U S WEST to continue to charge new customers a land development fee in the areas developed pros
to November 15, 1993

6 Thec cannot be 1o have k ge of a tanff that 1s newther current nor
published. And, as shown by the evidence, 2 number of U S WEST employees did not have
knowledge of the Cancelled Land Development Tasiff either

7. Since there 1s no current published taniff that allows U S WEST to charge land development fees
10 new customers who received service after November 14, 1993, U S WEST shall refund the land
development fees paid by the followang complainants: Mini Mart Inc. on behalf of Linda White
Terry and Debbic Sasgent, Jim Duksen, and Randahl and Jacqueline Sargent.  The other
complainants who either received service after November 14, 1993 and did not pay the land
development fees or have not yet received telephone service may not be charged under the terms and

"




conditions of the Cancelled Land Development Tanff Ths would apply to the following
complanants: Karen Popham, Kent Popham, Russell Cramer, Robert Somervold, Steve Anderson
Wayne Burleson, and Loren Dobyns. Wayne and Shan Burleson and Norm and Lora Burleson will
not receive refunds since they received service and paid the land development fee while the Cancelled
Land Development Tanff was in effect

8. The Commussion finds that U S WEST may not charge new customers pursuant to the terms and
conditions of the Cancelled Land Development Tanff.

It is therefore

ORDERED, that U § WEST shall refund the land development fees paid by the following
complainants: Linda White, Terry and Debbie Sargent, Jum Dirksen, and Randahl and Jacqueline
Sargent. The other complainants who either receiver” service after November 14, 1993, and did not
pay the land development fees or have not yet received services may not be charged under the terms
and conditions of the Cancelled Land Development Tarff. This would apply to the following
complainants. Karen Popham, Kent Popham, Russell Cramer, Robent Somervold. Steve Anderson
Wayne W. Burleson, and Loren Dobyns, and it1s

FURTHER ORDERED, that U § WEST may not chasge new customers pursuant to the
terms and conditions of the Cancelled Land Development Tanff

Pursuant 10 SDCL 1-26-32, tis Final Decision and Order becomes effecave 10 days after
the date of receipt or failure to accept delivery of the decision of the parties

PLEASE TAKE NOTICE that this Final Decision and Order in Dockets TC95-100. TC95
118, TC9S5-119, TCIS-127, TC9S-135, TCYS 136, TCI6-001, TCI§-002. TC6-003, TCIB-004
TC96-005. TC96-006. and TC96-008 was duly entered on the 3 day of June. 1996, and filed
wn the Commussion’s dockets. s

Dated at Picrre, South Dakota, this— 324 day of %Mz 1996

CERTIFICATE OF SERVICE BY ORBER OF THE COMMISSION

The undersgned hecedy cevules Bial Bws.

Wst. by bucoimde or by fust cass mad, o properly
XL WrEOpUs. Wi Charges prepaKd Txveon

M&% aths

C RG_ Commussii
_4ldee ,
OFFICIAL SEAL) ya KA S LDER,

12




U S WEST COMMUNICATIONS, INC.
Exchange and Network
Services Tariff SECTION 2
Page 25

State of South Dakowa Release 1
Issued: 11-5-93 Effective: 12-5-93

24
241

A

2. GENERAL REGULATIONS - CONDITIONS OF OFFERING
LIABILITY OF THE COMPANY
SERVICE LIABILITIES
Limitatons

The Company's liability, if any, for its willful misconduct is not limited by this
Tarniff. respec( w0 my;;ha dum or suit, by a customer or by my others, for
d with

maintenance, repair, or restoration of service, !h: Cnmpany s lnblhry, lfnny, shall
not exceed an amount equal to the p: ionate part of the monthly recurring
charge for the service for the period dun' g which the service was affected. This
liability shall be in addidon to any amounts that may otherwise be due the
customer under this Tariff as an allowance for interruptions.

. The services furnished by the Com| any, in addirion to the limitations set forth

preceding, also are subject (o the following lumunon The Cnmplny shall not be
liable for damqt mnng out of delays, errors
or defects in oansmission or other injury, including but not limited to injuries 0
persons or property from voltages or currents gansmined over the service of the
Compnn{hc:um‘t by Cunome; provided uqmpmcnl (excsz where a conmbunng
cause is a C
which event the liability of the Company :h;u not exceed an amount equal m a
ional amount of the Company billing for the period of service dunng
which such mistake, omission, interruption, delay, error, defect in transmission or
injury occurs).

The customer indemnifies and saves the Gunyany harmless against claims for

libel, slander, infringement of copyright anising from the use of material

transmined over its facilitics, or infangement of patents arising from combining

with or using in connection with, facilites of the Company, apparatus or systems

of(hecmmmﬂ' lndlmnsul.lo(hcrdnmlmmgwl any-nuomnnonof
with facilities provided by the Company.

. Calling Privileges

Company tariffs govern and fix the outgoing service of customers and in no
Wmlmmummﬂmgm All incoming service of a
customer depends upon and is limited by the right of a calling customer to such
service.




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE TC97-169
COMPLAINT FILED BY AVERY

AND DIXIE THOMPSON,

RELIANCE, SD, AGAINST U S WEST CERTIFICATE OF SERVICE
COMMUNICATIONS, INC.

REGARDING TELEPHONE LINE

LOCATION

1. Tamara A. Wilka. do hereby certify that | am a member of the law firm of Boyce,
Murphy. McDowell & Greenfield. and on the 23rd day of January, 1998 true and correct
copies of U S West Communications, Inc's Motion for Late Filed Exhibits and U S West
Communications, Inc’s Brief were sent by US mail, postage prepaid, to the following
addresses:

Avery and Dixie Thompson Camron Hoseck
HC r, Box 16BB SD Public Utilities Commission

Reliance, SD 57569 500 East Capitol
Pierre, SD 57501

7 aan S
Tamara A. Wilka
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Soutt Dakota
Public Utilities Commission ‘<2

State Capitol | Fast Capate erre. South Dakots $

January 28, 1998

Avery and Dixie Thompson
HC 5, Box 16BB
Reliance, SD 57569

Re Thompson Complain/U S WEST
Docket TC97-169

Dear Thompsons
Enclosed you will find a copy of Objection to U S WEST's Motion for Late Filed
Exhibits and Rebuttal Brief in the above captioned matter that | have submitted to the

Commission for their information

Very truly yours

Camron Hoseck
Staff Attorney

CH dk
Enc
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Soutt Dakota
Public Utilities Cnmmlssmn

State Capitol Building 500 East Capatol Avenue Prerre South Dako

O Wt

January 28, 1998

Ms Tamara A Wilka
Attorney at Law

P Boyce, Murphy, McDowell & Greenfield, L L P

Teiephone @021 P. 0. Box 5015
FAX SART13-I00 Sioux Falls, SD 57117-5015

Tt  Re Thompson Complantl S WEST
FAX (605)773.3228 Docket TC97-169
Comamer Hothne
19003321702 Dear Ms Wilka
TTY Theough
"'I'-_'l:::"_ ‘I':““ Enclosed you will find a copy of Objection to U S WEST's Motion for Late Filed
Exhibits and Rebuttal Brief in the above captioned matter This is intended as

Subrynet service upon you by mail

BilIb pusc state vl un
.

Jim Burg Very truly yours,

Chaseman

Camron Hoseck
Staff Attorney

CH dk
Enc




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT ) OBJECTION TO U S WEST'S
FILED BY AVERY AND DIXIE THOMPSON, ) MOTION FOR LATE FILED
RELIANCE, SD, AGAINST U S WEST ) EXHIBITS AND REBUTTAL
COMMUNICATIONS, INC. REGARDING ) BRIEF
TELEPHONE LINE LOCATION ) TC97-169
I
Staff objects to U S WEST's attempt to file late filed exhibits in this case pursuant
to ARSD 20:10:.01:24.03. These can be admitted if the parties agree to their admission
or the Commission or presiding officer orders that they may be submitted. First, staff
counsel representing the public interest has not stipulated that the Commission could
consider these documents nor is he aware that the Thompsons have so stipulated
Second, there is no order allowing their consideration
This matter was duly noticed and U S WEST had ample opportunity to prepare for
this case. The issues were apparent. These are evidentiary matters, as opposed to legal
arguments in the form of a brief which U S WEST had the right to submit in response to
staff's brief, see Transcript 117, line 12, et seq. To admit these items now would deprive
the Thompsons and staff of the right to cross-examine U S WEST witnesses regarding
them or to otherwise propose argument to the Commission relative to the merits of these
exhibits. L' S WEST should not be allowed to try its case as a matter of afterthought.

In the alternative, and in the event the Commission admits these late filed exhibits,

then staff submits that the tariff Section 2, Page 25, Release 1, Paragraph A, as proffered

is invalid and unenforceable
SDCL 48-31-12, as paraphrased, provides that the Commission is to make a
schedule of reasonable fares and rates or prices for telecommunications companies.

Under SDCL 49-31-12.1, rates and prices filed in tariffs are presumed fair and reasonable




Companies' responsibilities regarding rates and prices are defined by SDCL 49-31-12.2
In other words, tariffs are to cover fares, rates and prices

This tariff is a limitation of liability. It does not set a fare, a rate or a price. It
attempts to shield U S WEST from contract and tort liability. It attempts to define what can
be recovered from U S WEST when service is not provided for a variety of reasons. This
has nothing to do with what U S WEST may charge customers as a fare, rate or price.

The statutes cited above are clear and unambiguous and should be given their plain
meaning and intent. U § WEST Communicatior=, Inc. v. Public Utilities Commission, 505
N.W.2d 115, 123 (S.D. 1993)

n
With regard to damages for inconvenience, the previous authority submitted by staff

still presents, it is submitted, an accurate characterization of damages for inconvenience.

It is a damage which is difficult to determine because of its very nature. All facts of a case

are to be considered. It is to be pointed out that both Dixie Thompson (at Transcript 42-
43) and Avery Thompson (at Transcript 66-67) opined that $6,000.00 would compensate

them for their inconvenience. This is their opinion of damages they suffered and is an

amount worthy of cor 1 by the C )

U S WEST's witness Sevold testified that U S WEST was at one time willing to pay
for inconvrenience as claimed by the Thompsons (Transcript 118). It is submitted that the
doctrine of estoppel should be applied in this case. U S WEST acknowledged damages
for inconvenience and testified about an offer which had an element for inconvenience.

U S WEST now claims it cannot pay for inconvenience.




"To maintain estoppel, there must have been an act or conduct by the party
to be estopped which induces reliance by another to his or her detriment, thus
creating a condition that would make it inequitable to allow the guilty party to
claim what would otherwise be his or her legal rights.” D.G.v. DM.K., 557
N.W.2d 236, 1996 S.D. 144, 11 38

U S WEST should be estopped from asserting that it has no responsibility for damages for
inconvenience.

The Commission is authorized to and should, in addition to actual damages, make

an award for inconvenience suffered by the Thompsons.

~x
Cated this ?4- day of January,

Camron Hoseck

Staff Attorney

South Dakota Public Utilities Commission
500 South Capitol

Pierre, SD 57501

Telephone (605) 773-3201

CERTIFICATE OF SERVICE

| hereby certify that copies of Objection to U S WEST's Motion for Late Filed
Exhibits and Rebuttal Brief were served on the following by mailing the same to them by
United States Post Office First Class Mail, postage thereon prepaid, at the address shown
below on this the &ﬂ' day of January, 1998

Avery and Dixie Thompson Tamara A. Wilka
HC 5, Box 16BB Attorney at Law
Reliance, SD 57569 Bo

Camron Hoseck ™~

Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol

Pierre, SD 57501
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BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwest Center, Suite 600
101 North Phillips Avenue
Sioux Falls, South Dakota 57104
P.O. Box 5015 Of Counme
Sioux Falls, South Dakota 57117:5015 JelaBoM Ciowd

Telephone 635 1362424 . o GO
%5 3362 )
Facumile 605 340618 Jobha S, Murphy (1924-1966)

February 2, 1998 RECEIVED

William Bullard. Executive Director FEB 03 1998
Bublic Utilities C iy

S.D |LI'?|IL Utilities Commission SOUTH DA

500 E. Capitol UTILITIES

Pierre. SD 57501

KOTA pusLIC
COMMISSION

Re:  Avery & Dixie Thompson v. U S West Communications, Inc.
PUC #97-169
Our File No. 2104-97-169

Dear Mr. Bullard:

Please find enclosed the original and ten (10) copies of U S West Communications, Inc.'s
Response to Staff's Objection to U S West's Motion for Late-filed Exhibits together with the
original Certificate of Service.

Best regards.
Sincerely yours,

BOYCE. MURPHY, McDOWELL &
GREENFIELD, L.L.P.

3 //J,.-'/ A /////////4

N
= i
Tamara A. Wilka

TAWAGi

Enclosures

cc: Avery and Dixie Thompson
Camron Hoseck
William P. Heaston
Colleen Sevold




BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwest Center, Suite 600
101 North Phillips Avenue
Sioux Falls, South Dakota 57104
P.O. Box 5015 Of Counsel
Sioux Falls, South Dakota 57117:5015 a8 Mcweeh
Telephone 605 136-2424

Facsimile 605 3340618 e

Joha S Murphy (1924-1966)

February 2, 1998 RECEIVED

Avery and Dixie Thompson -6 03 1998
HC 5. Box 16BB n
OoT.

Reliance, SD 57569 -+IL1.IES \UM;\H';';IBOLLC
«Camron Hoseck

SD Public Utilities Commission

500 East Capitol

Pierre, SD 57501

Re:  Avery & Dixie Thompson v. U S West Communications, Inc.
PUC #97-169
Our File No. 2104-97-169

Dear Mr. and Mrs. Thompson and Camron:

Please find enclosed copies of U S West Communications, Inc.'s Response to Staff’s Objection
to U S West's Motion for Late-filed Exhibits together with the Certificate of Service. This is
intended as service by mail upon you.

Sincerely yours,

BOYCE, MURPHY, McDOWELL &
GREENFIELD, L.L.P.

\_/;'///«f/f // //4//4

Tamara A. Wilka

TAWN]j

Enclosures

cc:  William P. Heaston
Colleen Sevold
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BEFORE THE PUBLIC UTILITIES COMMISSION FEB 03 1998

OF THE STATE OF SOUTH DAKOTA SOUTH DAKOTA PUBLIC
UTILITIES COMMISSION

IN THE MATTER OF THE TC97-169
COMPLAINT FILED BY AVERY

AND DIXIE THOMPSON, RESPONSE TO STAFF'S
RELIANCE, SD, AGAINST U S WEST OBJECTION TO U S WEST'S
COMMUNICATIONS, INC. MOTION FOR LATE-FILED
REGARDING TELEPHONE LINE EXHIBITS
LOCATION

U 'S WEST Communications, Inc. ("U S WEST") submits the following response to
Staff’s Objection to U S WEST's Motion for Late-Filed Exhibits and Rebuttal Brief.

Staff objects to the admission of U S WEST's Network Services Tariff and the
Commission's Final Order and Decision in dockets TC95-100, TC95-118, TC95-119, TC95-
127, TC95-135, TC95-136. TC96-001. TC96-002, TC96-003, TC96-004, TC6-005, TC6-
006, TC96-008 on the grounds that to admit these items "would deprive the Thompsons and
staff of the right to cross-examine U S WEST witnesses regarding them . . . ." Objection at
1. Staff misses the point.
law." There is no need to cross examine U S WEST witnesses, the Tariff speaks for itself.

ihe Commission previously recognized this in its Land Development decision
wherein it applied the filed rate doctrine to bar a refund to customers who received service
and paid land development fees while the Canceled Land Development Tariff was in effect.
Final Order and Decision in dockets TC95-100, TC95-118, TC95-119, TC95-127, TCY5-
135, TC95-136, TC96-001, TC96-002, TC96-003. TC96-004, TC96-005, TC96-006, TC6-
008.




StafTargues that even if the Commission admits the late-filed exhibits, Section 2, Page
25, Release 1. Paragraph A of the Tarifl is invalid and unenforceable because it is a
limitation of liability and as such "has nothing to do with what U S WEST may charge
customers as a fare, a rate or a price.” Objection at 1-2. Staff's position is incorrect. The
limitation of liability is ong of the terms and conditions of the Tarifl. Se¢ ARSD 20:10:05:03
(12) (defining a tariff as a published schedule of rates and charges for telecommunications
services "including associated rules” which is issued by a telecommunications company and
filed with the commission)). As such. it is the law.
StafTalso argues that U S WEST should be estopped from asserting that "it cannot pay
for inconvenience.” Objection at 2. Staff's argument misapplies the doctrine of estoppel.

In order to constitute equitabl ppel. false repre ions or ¢ I of

material facts must exist, the party to whom it was made must have been without
knowledge of the real facts, the representations or concealment must have been made
with the intention that it should be acted upon and (h‘. party to \\hum it was madc
musl have relied thereon to his prejudice or injury. ere ¢ el i

¢lear and convincing evidence.
)G, v. DMK.. 557 N.W.2d 235, 242 (S.D. 1996)(emphasis added).

Here, there is po evidence of false representation or concealment of material facts, nor

is there any evidence of detrimental reliance. Thus, estoppel has no application.  Applying

StafY's logic. the Thompsons should be estopped from claiming damages for inconvenience

in excess of $1.000.




T'he statements made at the hearing were clearly contingent on settling the Thompson's
claim and avoiding a hearing. They were not an admission that any amount of damages was
conceded. The actual colloquy was as follows:

Chairman Burg Given the comments that were just talked about, levels of
damages. did you have some basis for the offer that was made
to the Thompsons?

Ms. Sevold: 1 first offered them approximately $200. and they refused. So
when | called Mrs. Thompson back, | said to her, "l am willing
10 give you -- you've as'.ed for $1,000 inconvenienc
this $200." which are kind of miscellancous bills. 1 said, "I'm
i cause." | said, "we're going to have a

auo

I believe that 1,200 was
probably more than generous, but | was willing to pay that
because we're going to incur those expenses today. We all have
incurred those expenses today

Chairman Burg

Ms. Sevold

inconvenience and so that's what [ --

Chairman Burg Did you agree?

Ms. Sevold

was willing to offer.

Hearing Transcript at 118-19 (emphasis added).




The Thompsons now seek $6.000 for damages for inconvenience. They concede they
"pulled [this number] out of the air.” Hearing Transcript at 36. 59. The test for awarding
damages is whether there is evidence in the record "which afford a basis for measuring the
loss of the plaintiff with reasonable certainty.” Koenig v. Weber. 174 N.W.2d 218 (S.D.
1970). By the Thompsons' own admission. there is none.

CONCLUSION

For all of the reasons stated above, U S WES I requests that the Commission grant its

Motion for Late Filed Exhibits and limit any damage award to U S WEST's Network

Services Tariff.

Dated this 2nd day of February, 1998,

/ Y
LYY, ///'/4_/{‘///

Thomas J. Welk

Tamara A. Wilka

BOYCE, MURPHY, MCDOWELL &
GREENFIELD, L.L.P.

P.O. Box 5015

Sioux Falls, SD 57117-5015

(605)336-2424

William P. Heaston

U S WEST Communications, Inc.
1801 California, Suite 5100
Denver, Colorado 80202
Telephone: (303) 896-0752

Attomeys for U S WEST Communications,
Inc.




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE TC97-169
COMPLAINT FILED BY AVERY

AND DIXIE THOMPSON,

RELIANCE, SD, AGAINST U S WEST CERTIFICATE OF SERVICE
COMMUNICATIONS, INC.

REGARDING TELEPHONE LINE

LOCATIOM

1. Tamara A. Wilka, do hereby certify that | am a member of the law firm of Boyce. Murphy,
McDowell & Greenfield. and on the 2nd day of February, 1998 the original and ten (10) copies of
the Response to Staff's Objection to U S West's Motion for Late-filed Exhibits were sent via US
mail, postage prepaid. to the following

William Bullard, Jr., Executive Director

South Dakota Public Utilities Commission

500 East Capitol Avenue

Pierre, SD 37501
and true and correct copies were delivered via U S mail, postage prepaid. to the following:

Avery and Dixie Thompson Camron Hoseck
HC 5, Box 16BB SD Public Utilities Commission

Reliance, SD 57569 500 East Capitol
Pierre, SD 57501

, 4 7.3 4
' [ ///Af’//.'//,'

Tamara A. Wilka




South Dakota
Puhlw Uuhtles Commission

State Capito rre. South Dakota §7501-50°

February 4, 1998

Mr. William Bullard, Jr
Executive Director
South Dakota Public Utilities Commission
@ 500 East Capitol
wpital Office
Telephone (605)773.3201 Pierre, SD 57501
FAX (605)775 3809
P Re: Inthe Matter of the Complaint filed by
Sbticisngret-siry oY Avery and Dixie Thompson

FAX (605)773.3226 Docket TC97-169
Consumer Hotline
15003321782 Dear Mr. Bullard:

TTY Through
Bokag Sowtty Dalorta Please consider this to be a letter brief rebutting U S WEST's response to staff's

ST resistance, dated February 2, 1998, for filing in this matter.

Internet
bl s puc. state.sd.us
.

U S WEST makes a couple of points which merit this response.
Jim Burg
r:“\”:;:- First, it says the tariff which it is attempting to introduce is the law. Tariffs are not
Wlicsrriome 0 law; they are rates, prices, and fares which U S WEST is aulhonzed to charge.

Commissiones "Tariffs do not carry the weight of law behind them."
i Btiesd 3¢ 10th Edition, at p. 1132. Thus, U S WEST is attempting to introduce avvdenlnavy
Erecutive Dietor matters.

Edward R Anderson

L Second, U S WEST has adopted a newfound position that ARSD 20:10:05(12)

Chathe Holle somehow makes its liability limiting tariffs valid and enforceable. It is submitted that
st e SDCL 49-31-12, 49-31-12.1 and 49-31-12.2 are explicit as to what a tariff can cover,
Markette Fischbach namely, fares, rates and prices. ARSD 20:10:05(12) cannot k2stow more rights than
Bt ad) a statute. "All admnmslralwe rules musl be consistent with laws passed by our
Katse Hartind legislature." Estate avenue, 286 N.W.2d 528 (S.D. 1979)
et ARSD 20:10:05(12) must be construed ina manner to be consistent with SDCL 49-
Dove lisshore 31-12, 49-31-12.1, 49-31-12.2. This administrative rule does not make valid an
Delaine Koibo attempt to limit hab:my. A limit of liability is not the equivalent of a fare, rate, or price.

"".':."'\'f:.::" The "associated rules" provision of ARSD 20:10:05(12) must be construed as only
Grogory A Rislov those rules associated with the setting of a fare, rate or price. it cannot expand upon
Py what the legislature has prescribed

teven M. Wegman
Rolayne Ais Wiest

.




In conclusion, suffice it to say, U S WEST had ample opportunity to prepare for this hearing
Supplementing the record should not be permitted. One can only specuiate as to why the matter
of a tariff and the importance of ARSD 20:10:05(12) are now raised. Whatever the reason, U S
WEST's position should be given no credence

Vv ly yours, /)

Camron Hoseck
Staff Attorney

CERTIFICATE OF SERVICE

| hereby certify that copies of the above letter orief were served on the following by mailing
the same to them by United States Pog} Office First Class Mail, postage thereon prepaid, at the
address shown below on this the ﬂ day of February, 1998.

Avery and Dixie Thompson Tamara A Wilka

HC 5, Box 16BB Attorney at Law

Reliance, SD 57569 Boyce, Murphy, McDowell & Greenfield, L.L.P.
P. 0. Box 5015
Sioux Falls, SD 57117-5015

Camron Hoseck \J

Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol

Pierre, SD 57501




BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwest Center, Suite 600
101 North Phillips Avenue
Sioux Falls, South Dakota 57104

P.O. Box 5015 OF Counel
Joha R. McDowsll

Sioux Falls, South Dakota 57117-5015

one 605 336.242
Telephone 635 3362424 J W Boyce (18841915
Facsimile 605 3340618 Joba 'S Murphy (1924 1968)

February 5. 1998

William Bullard, Executive Director .
S.D. Public Utilities Commission RECEIVED
500 E. Capitol 3 114 1998
Pierre, SD 57501
TA PUBLIC
_ = " S MAMISSH
Re:  Avery & Dixie Thompson v. U S West Communications, Inc. SION
PUC #97-169
Our File No. 2104-97-169

Dear Mr. Bullard:
As we discussed this aftemoon, U S WEST Communications, Inc. is still gathering
information in response to Commissioner Nelson's request for late-filed exhibits. Once I
have received the information, | will forward the same to you for filing.
Best regards.

Sincerely yours,

BOYCE. MURPHY, McDOWELL &
GREENFIELD, L.L.P.

7 vr 7 b
o JpAV L AN ///{///;//
Tamara A. Wilka
TAWAG

Avery and Dixie Thompson
Camron Hoseck




BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwest Center, Suite 600
101 North Phillips Avenue
Sioux Falls, South Dakota 57104
P.O. Box 5015 Of Counnl
Sioux Falls, South Dakota 57117-5015 i Mol

Telephone 605 136.2424

W Boyce
Facumile 605 3340618 1 W Boyce (1884-1915)

Joha S Murphy (1936 19%64)
February 10, 1998

RECEIVED

FER 198

William Bullard, Executive Director

S.D. Public Utilities Commission SUOTLIJ'T'-‘:"U» A PUBLIC
500 E. Capitol LITIES AISSION

Pierre, SD 57501

Re:  Avery & Dixie Thompson v. U S West Communications, Inc.
PUC #97-169
Our File No. 2104-97-169

Dear Mr. Bullard:

Please find enclosed the original and ten (10) copies of the Notice of Filing by U S West
Comimunications, Inc. of Late Filed Exhibits together with the original Certificate of Service.

Best regards.
Sincerely yours,

BOYCE, MURPHY, McDOWELL &
GREENFIELD, L.L.P.

S 1l

Tamara A. Wilka

TAWN)
Enclosure
cc:  Avery and Dixie Thompson
Camron Hoseck
Jon Lehner
Andrew D. Crain
Tom Welk




NECEIVED

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE TC97-169
COMPLAINT FILED BY AVERY

AND DIXIE THOMPSON, NOTICE OF FILING BY U S WEST
RELIANCE, SD, AGAINST U S WEST COMMUNICATIONS, INC. OF LATE
COMMUNICATIONS, INC. FILED EXHIBITS
REGARDING TELEPHONE LINE

LOCATION

COMES NOW U S WEST Communicatior.s, Inc. and files the following listed late

filed exhibits
EXHIBIT I:

Response to Commissioner Nelson's inquiry about policy of providing cellular
telephones to customers

EXHIBIT 1I:
Response to Commissioner Nelson's request to document when the hunting lodge
disconnected

EXHIBIT 111

Response to Commissioner Nelson's inquiry about the date U S WEST installed a 25
pair cable in the vicinity of the Thompson's new residence.

198
\ PUBLIC

AISSION




Dated this 10th day of February, 1998

Respectfully submitted,
/

Lo (f. Wjally
Thomas J. Welk
Tamara A. Wilka
BOYCE, MURPHY, MCDOWELL &
GREENFIELD, L.L.P.
P.O. Box 5015
Sioux Falls, SD 57117-5015
(605)336-2424

William P. Heaston

US WEST Communications, Inc.

1801 California, Suite 5100

Denver, Colorado 80202

T'elephone: (303) 896-0752

Attorneys for U S WEST Communications, Inc.




State: South Dakota
Subject: 97-169
Respondent: Colleen Sevold

U S WEST Communications contracts with several different cellular vendors to provide the
Cellular Plan to our South Dakota customers. The cellular option is provided as an
alternative service for locai calls until landline service can be provided.

Customers are given several choices of cities where cellular phones are available. It is
preferable to have customers pick up the phones so they can be programmed correctly while
customers are there and also to instruct customers on how the sets work. If a customer
cannot pick up a telephone, our vendors can have them delivered. Problems have been
experienced in rural areas. Sometimes delivery companies cannot find a rural address and
return the telephone to the vendor. S i just as the Thomp experienced, the
vendor programs the cellular phone incorrectly and this adds more delay. Therefore, a
customer is always given the choice of picking up the cellular phone first. In the Thompson
case, they indicated they might be going to Rapid City or Pierre and would call back to let
us know. Two weeks later they called and asked to have it sent.

EXHIBIT I




State: South Dakota
Subject: 97-169
Respondent: Colleen Sevold

At the hearing, it was my understanding that the hunting lodge had disconnected freeing up
a pair which we were able to use to provide service to the Thompsons. 1 have since
discovered that although one of the lines serving the hunting lodge disconnected it
disconnected after service was provided to the Thompsons.

I have thoroughly investigated this matter and have discovered that a customer using the
same cross connect box as the Thompson's was disconnected on October 3, 1997 for
nonpayment of past-due bills. US WEST only keep. facility records for thirty days. Thus,
it is impossible to determine whether the disconnected line was the actual pair used to
provide service to the Thompsons,

EXHIBIT Il




Scuth Dakota
1 97-169
Respondent: Colleen Sevold

U S WEST installed a 25-pair cable near the Thompson's new residence on October 29,
1997.

EXHIBIT Il




BEFORE THE PUBLIC UTILITIES COMMISSION RECEIVED
OF THE STATE OF SOUTH DAKOTA

\ PUBLIC
IN THE MATTER OF THE TC97-169 MISSION
COMPLAINT FILED BY AVERY

AND DIXIE THOMPSON,

RELIANCE, SD, AGAINST U S WEST CERTIFICATE OF SERVICE
COMMUNICATIONS, INC.

REGARDING TELEPHONE LINE

LOCATION

I, Tamara A. Wilka, do hereby certify that I am a member of the law firm of Boyce, Murphy,
McDowell & Greenfield, and on the 10th day of February, 1998 the original and ten (10) copies of
the Notice of Filing by U S West Communications, Inc. Of Late Filed Exhibits were sent via UPS
overnight mail, postage prepaid. to the following:

William Bullard, Jr., Executive Director

South Dakota Public Utilities Commission

500 East Capitol Avenue
Pierre, SD 57501

and true and correct copies were delivered via U S mail, postage prepaid, to the following:

Avery and Dixie Thompson Camron Hoseck
HC 5, Box 16BB SD Public Utilities Commission
Reliance, SD 57569 500 East Capitol

Pierre, SD 57501

Sresna Ll

= Tamara A. Wilka




BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwest Center, Suite 600
101 North Phillips Avenue
Sioux Falls, South Dakota 57104
P.O. Box 5015
Sioux Falls, South Dakota 57117-5015

John R McDowell

Telephone 605 1162424

Facsimile 605 3340618 1 W Boyce (1934-1915)

John S Murphy (1926-1966)
February 12, 1998

William Bullard, Executive Director VIA FACSIMILE - 773-3809
S.D. Public Utilities Commission and mail

500 E. Capitol v 5

Pierre. SD 57501 FAX Received FEB Lk B3

RECEIVED
Re:  Avery & Dixie Thompson v. U S West Communications, Inc.
PUC #97-169 FEB 17 1998
Our File No. 2104-97-169 SOUTH DAKOTA PUBLIC
UTILITIES COMMISSION
Dear Mr. Bullard:

The purpose of this letter is to clarify Exhibit 11 which is attached to the Notice of Filing by U §
WEST of Late Filed Exhibits which was submitted for filing with the Commission earlier this week.

Exhibit I1 states that "U S WEST only keeps facility records for thirty days." The statement was made
in the context of a disconnection. Although U S WEST maintains facility records with respect to
existing service, once service has been disconnected, the records showing which facilities the
disconnecting customer was being served by are only kept for thirty days.

Best regards.

GREENFIELD, L.L.P.

Y / ;7/

Tamara A. Wilka

TAWAjj

Avery and Dixie Thompson Jon Lehner
Camron Hoseck Andrew D. Crain




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT ) FINDINGS OF FACT;
FILED BY AVERY AND DIXIE THOMPSON, ) CONCLUSIONS OF LAW;
RELIANCE, SOUTH DAKOTA, AGAINST ) ORDER AND NOTICE OF ENTRY
U S WEST COMMUNICATIONS, INC. ) OF ORDER
REGARDING TELEPHONE LINE LOCATION ) TC97-169

On October 24, 1997, the Public Utilities Commission (Commission) received a
Complaint from Avery and Dixie Thompson, Reliance, South Dakota, against U S WEST
Communications, Inc (U S WEST) alleging delays in installation of phone service and
inadequacies in providing service

Pursuant to ARSD 20 1001 .08 01 and 20 10.01.09, if a complaint cannot be settied
without formal action, the Commission shall determine if the complaint shows probable
cause of an unlawful or unreasonable act, rate, practice or omission to go forward with the
complaint

On October 28, 1997, at its duly noticed ad hoc meeting, the Commission reviewed
the complaint. The Commission voted unanimously to find probable cause. On November
25, 1997, the Commission received U S WEST's answer to the complaint

By Order dated December 30, 1997, the Commission set this matter for hearing for
January 14, 1998, at 1.00 o'clock P.M., in the Brule County Courthouse, Jury Room, 300
S. Courtland. Chamberlain, South Dakota The hearing was held as scheduled. At the
end of the hearing, the Commission took the matter under advisement

On January 26, 1998, the Commission received from U S WEST a Motion for Late
Filed Exhibits. The late filed exhibits consisted of pages from U S WEST's Exchange and
Network Services Tariff concerning service liabilities and a 1996 Commission order
concerning U S WEST's charges for installation of telephone facilities

At its March 10, 1997, meeting, the Commission considered this matter. The
Commission first voted unanimously to deny U S WEST's Motion for Late Filed Exhibits
The Commission also voted unanimously to find that U S WEST has committed an
unreasonable act in its failure to provide service to the Thompsons in a timely manner and
awarded damages

Based on the evidence received at the hearing, the Commission makes the
following Findings of Fact and Conclusicns of Law.

FINDINGS OF FACT
I
On October 24, 1997, the Commission received a complaint from Avery and Dixie

Thompson against U § WEST alleging delays in installation of phone service and
inadequacies in providing service. Exhibit 1




The Thompsons contacted U S WEST in April of 1997, to get phone service for their
new residence in rural Reliance. Tr. at6. They were told to contact U S WEST two weeks
prior to their planned moving date. |d. They subsequently contacted U S WEST with their
moving date of September 12, 1997, and requested that service be disconnected at their
current residence and connected at their new Reliance residence. |d. U S WEST was
given a legal description of the property and the Thompsons were quoted a hookup fee of
$25.00. Id

Service was disconnected on September 12, 1997, at their old residence, but U S
WEST was unable to connect service at their new residence because U S WEST's lines
were full ld U S WEST estimated that it would tak~ three to four days to provide service
to the new residence so the Thompsons asked to reconnect service at their old residence.
Tr at7-8

v

By September 23, 1997, the Thompsons were still without service and so Ms.
Thompson again contacted U S WEST and was told the earliest possible date for service
would be sometime in October. Tr. at 8. The Thompsons received service on October 16,
1997; however, on the next day they discovered they were unable to receive any incoming
calls. Tr. at 15. By October 18, 1997, the telephone line was dead. Tr. at 16. Service
was restored by October 20, 1297. |d. Their telephone line was dead again on November
30, 1997, and was restored by December 3, 1997. Tr. at 19. Ultimately, the Thompsons
were without landline telephone service for 38 days. Exhibit 4

v

Due to the difficulty in obtaining telephone service, the Thompsons were fcrced to
expend time and resources in making and receiving the following contacts:

1 September 23, 1997. Ms. Thompson contacted U S WEST on status of
telephone service and discussed the celiular telephone option. She was told
she would have to pick up the cellular telephone at Sioux Fails, Rapid City,
Aberdeen, or Pierre and must retum it to the same location. She replied that
she needed to talk to her husband to see if he could go to Pierre to pick it
up. Tr. at8-10

September 25, 1997 Ms. Thompson borrowed cellular telephone from
sister. Tr. at 10, Exhibit 4




October 6, 1997 Ms. Thompson contacted U S WEST and was placed on
hold for around 27 minutes. Then she was told she could not get service
until December 19, 1997 When she told the service representative that it
would be difficult to place the line in South Dakota in December the service
representative agreed that the Thompsons may not get service until the
spring but stated that it was out of U S WEST's control. She also discussed
arrangements for obtaining a cellular telephone from U S WEST. Tr. at 10

October 10, 1997. The Thompsons received a cellular telephone on
October 9, 1997, from U S WEST. They discovered it was programmed with
the wrong number and they were unable to use it for local calls, so Ms
Thompson contacted U S WEST about these problems. Tr.at 13

October 13, 1997. Ms. Thompson called U S WEST again about cellular
telephone problem and was told U S WEST would call back that same day
Tr.at14

October 13, 1997. Ms. Thompson called U S WEST again at 4:50 p.m.,
since U S WEST had failed to call back. Tr. at 14

October 20, 1997 Landline telephone service was put in place on October
16, 1997. On October 17, 1997, the Thompsons discovered they were
unable to receive incoming calls and the line was completely dead on
October 18, 1997. Since neither cellular telephone or landline telephone
were working, Ms. Thompson called U S WEST on October 20, 1997
Service was restored that same day. Tr. at 15-16

October 23, 1997. Ms. Thompson received a call from Colleen Sevold, a
U S WEST employee, concerning possible resolution of complaint that the
Thompsons had filed with the Commission. Tr. at 16-17

Ms. Sevold called again about possible resolution of the complaint. (Tr. at
17-18

Ms. Thompson returned call to Ms. Sevold and again discussed possible
resolution of complaint. Tr at 18

October 24, 1997. The Thompsons returned cellular telephone to U S
WEST. Tr. at 18-19

November 17, 1997. Ms. Thompson called to inform U S WEST that cellular
telephone had been returned. Tr. at 19

December 3, 1997. Ms Thompson called U S WEST to tell them their
landline telephone was dead. Tr. at 19

3




14 December 30, 1997 Ms. Thompson received call from Ms. Sevold about
settling complaint. Tr. at 20

15 Ms. Thompson returned call to Ms. Sevold. Tr at 20
A

The Thompsons also showed the following itemized charges as damages. cellular
telephone charges of $35.27 (exhibit 1), charge for advertisement in paper of $11.32
(exhibit 1), October telephone charges of $29.60 (exhibit 10); November telephone
charges of $14.70, $7.31, and $143 (exhibit 11). These charges total $9963. The
Thompsons also had to travel to town to specifically access a phone. They made 11 trips
to town, a 34 mile round trip, for a total of 374 miles and multiplied that by 31% cents per
mile for a t>tal amount for mileage of $117 81. Exhibit 5. The 31% cents per mile was
taken from IRS Publication 463 |d. The Thompsons also requested an additional
$6,000 .00 for their inconvenience. Tr. at 33, 41-43

Vil

U S WEST's attorney stated that U S WEST would not be contesting most of what
the Thompsons had stated in their complaint and that the focus should be on what
damages were sustained by the Thompsons. Tr.at5. U S WEST's attorney stated that
“[wlhat we want the focus of the hearing to be is what are the damages that are sustained
by the Thompsons as a result of their not having phone service when they wanted to have
it" Id. Atthe close of the hearing, U S WEST's attorney stated that U S WEST was not
disputing the dollar amounts that the Thompsons had proven and that U S WEST was
willing to pay those amounts. Tr. at 116. He further stated that the Thompsons “are
entitied to something” and that they should “get a fair sum of money. " Tr. at 117
Notwithstanding these admissions, five weeks after the hearing U S WEST moved to
admit, as a late filed exhibit, a tariff concerning service liability limitations and asked that
any damages be limited to the terms of that tariffed provision

vili

The Commission denies U S WEST's motion to admit late filed exhibits five weeks
after the hearing as untimely. U S WEST could have submitted these exhibits at the
hearing, submission after the hearing would be prejudicial to the Thompsons. Moreover,
at the heaiing, U S WEST admitted that the Thompsons were entitled to damages. Tr. at
5, 116-117

IX
The Commission finds that U S WEST has committed an unreasonable act in its
failure to provide service to the Thompsons in a timely manner. The Commission finds that
the Thompsons have suffered damages. These damages consist of $39 63 for telephone
and advertisement charges and $117 .81 for mileage for trips to town in order to use a

4




telephone. In addition, the Commission finds that the Thompsons need to be
compensated for their time. Thus, the Commission assigns a cost of $35.00 for each of
their 11 trips to town for a total of $385.00. The Commission also assigns the cost of
$35.00 for 12 of the events listed in Finding of Fact V. Although there are 15 events listed
that caused an expenditure of time by the Thompsons, the Commission finds that three of
those events coincide with trips to town for which the Thompsons have aiready been
compensated for in the $385.00 amount listed previously. Thus, the Commission
multiplies $35.00 by 12 events for a total of $420.00. The amount of damages total
$1022.44"'

CONCLUSIONS OF LAW
|
The Commission has jurisdiction in this i itter pursuant to SDCL Chapters 1-26,
49-13, including 49-13-1 through 49-13-27, inclusive, and 49-31, including 49-31-3, 49-
31-7, 49-31-7.1, 49-31-7 2, 49-31-10, 49-31-11, 49-31-38, 49-31-38.1, 49-31-38.2, 49-31-
38.3 and ARSD 20:10:01:07.01 through 20:10:01:15.01, inclusive.
L}

The Commission denies the late filed exhibits as being untimely and prejudicial and
are further barred by judicial admissions made by U S WEST through its attorney.

n
The Commission concludes U S WEST has committed an unreasonable act in its
failure to provide service to the Thompsons in a timely manner and that the Thompsons
have suffered damages in the amount of $1022.44

It is therefore

ORDERED, that U S WEST's Motion for Late Filed Exhibits is denied as being
unt:mely and prejudicial and is further barred by judicial admissions made by U S WEST
through its attorney; and it is

FUIXTHER ORDERED, that U S WEST has committed an unreasonable act in its
failure to provide service to the Thompsons in a timely manner and that the Thompsons
have suffered damages in the amount of $1022.44; and it is

FURTHER ORDERED, that U S WEST shall pay the Thompsons damages of
$1022.44

“At the C i meeting, the C i found damages of $1032.44. However, this
was in error as the actual number is $1022 44




NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that this Order was duly entered on the <’ 7% day of
March, 1998. Pursuant to SDCL 1-26-32, this Order will take effect 10 days after the date
of receipt or failure to accept delivery of the decision by the parties

Dated at Pierre, South Dakota, this _2"7 7 day of March, 1998

CERTIFICATE OF SERVICE

The undersigned herety certfies that ths
document has been served today upon ail parties of
record in ths docket, a5 ksted on the docket service
kst by facsimie O by frst class mad. in properly
addressed efppiopes, wih charges prepa thereon

/ "
ay‘/A{(‘/ 42’ i, ity
Oute -‘,/—”:( VA%

(OFFICIAL SEAL)

BY ORDER OF THE COMMISSION
. y
/77,
JAMES A BURG., Chairman
] ’
a 7 2 / Lo

PAM NE}QN. Comn/ussvoner
Nl 1

/ "t
LASKA SCHOENF%LDER. C%lssloner
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