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BEFORE THE PUBLIC UTILmES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE COMPLAINT FILED 
BY RAYMOND AND GENENE SAND D/8/A 
SAND CONSTRUCTION, DAI.LAI, ID 
AGAINST U I WEST ~INICATIONI, INC. 
REGARDING TELEPHONE LINE LOCATION 

ORDER FINDING 
PR08AIILE CAUSE AND 

NOTICERE~ 
ANSWER 
TC.7-142 

On August 8, 1997, Raymond & Genene Sand dlbla Sand Conslruclion filed a 
complaint with the Public lJtilijift Commission (Commission) against U S WEST 
Ccnmriic:aticns, Inc. (U S WEST) ~ng • telephone line localion. "Our ~ ia 
in refenlnce to telephone line loalticn and moving line for Prqec:t AIP ~21 Rapid 
City Regional Airport Colny Road Ratoca1ion. Colny Road C232, and Conl1rucl RunMy 
14 Safety Alea, Pemington County. Bid dale for lhi1 project - May 9, 1997. Al lhat 
time ar belae, the - utilities_,.-. that utility relocation -.Id be -r. 
A~meoting-t-.ldonMly30, 1997. USWEST..-.,eDannia 
Se<fling was p,8Nnt. Raymond Sand llated that he -.Id lilca to begin the project • 
soon• poolible-al - by June 9th. Dennis Serfling Mid US WEST- -.,g 1or 
cable lo arrive for the fiber optic line move and that e,cpecled - - June 3, 1997, 
- which they - pn,ceed lo install tt. Sand Conllruction notified One Call 
Notification lhonly-the ,,_;ng - • .,,_.;onary-.... w.---­
"23361. The p!t1jecl ownn' prcjecl __.. - not COll1)eled •rapidly• e,cpecled; 
lhetafore, Sand Conl1ruclion d0\1 begin W0fk until June 16. 1997. The telephone line 
--in the au,ty road W0fk ... - not completed, we had no c:hoicl but to 
try lo W0fk ara.nd L .We submtt that Sand Conl1ruclion has IUllenld - - to the 
delay in utility rel<cation by u s WEST. we request ,-y ol U- - from us 
WEST." 

~ lo ARSD 20:10:01 :08.01 and 20:10:01:09, W a~ cannot be -
without formal action, the Commillion _, determine W the complaint lhowl ~ 
cause of an..-,. ar ........- ICI. rale, practice or omillion to go forwsd with the 
complaint. 

On September 9, 1997, at~ duly noticed ,,_ing, the Carnmillion ,_ the 
complaint. 

The Con-million finds that ij has juildiction owr this matter pur..-1 lo SDCL 4&-
13-1 , 49-13-1 .1, 49-13-4, 49-13-13, 4&-13-14, 4&-13-14. 1, 4&-31-3, 4&-31-<1, 4&-31-7, 4&-
31-7.1, 4&-31-11 , 4&-31-12, 4&-31-12.4, aid ARSD 20:10:01 :08.01 and 20:10:01 :09. The 
Cornmi11ion voted unanimously lo find probable cause. tt ii lhel9fore 



ORDERED, that pursuant to ARSO 20:10:01 :09, the CommiUion finds that there 
is ~ cau111 of an unlllwlul or unreuonable act, rate, praclice, or omission and that 
the complaint shall be lo!wWded to U S WEST and U S WEST shall file with the 
CornmiUion n, .,._. in writing within tMf1t)I (20) c1ay1 of - of thi1 order. 

Dated at Pierre, South Dakota, thil -12!!:.... day of September, 1997. 

BY ORDER OF THE COMMISSION: 

~~ SA.BURG.Chat 

p~'71,fkczz ✓ 
(OfFICW.IEAI.) sct"rJf:£:--



UIWUT, .._ =-~~~1111 
, ........,... ,m m -11 t1 ,_ m ffl.7-
___ 
VIA OVERNIGHT DELIVERY 

Mr. William Bullard, Jr. 
Executr,e Dnc:tor 

October 15. 1997 

South Dakota Public Utilitin Commiuion 
500 Eut Cllpitol Avenue 
Pierre, South Dakota 57501 

RECEIVED 
OCT 1 6 1997 

SOUTH DAKOTA PUBLIC 
UTILITIES COMMISSION 

Re: lnllle-ofllleC..........,.-lly ...,,,... .. a.-.... 
-■landC-.Dlla,IOAglllaUSWIST 
C-.lnc. .......... T....,._Llne~ 
DocbtNo.TCtM4Z 

Dear Mr. Bullard: 

EncloNd for filing in the - - ia _, original-tan (10) 
ccpiesolthelbclllJudlclal ~Onlor-.----....... 
-- of a - __ _,,.,.for US WEST~. Inc. to 
- in this matt•. 



STATE OF SOUTH DAKOTA 

COUNTY OF HUGHES 

IN CIRCUIT COURT 

SIXTH JUDICIAL CIRCUIT 

IEFORE THE PUIIUC UTLITIEI ~IION 
OF THE STATE OF IOUTH DAKOTA 

RECEIVED 

OCT I 6 1997 

.. THE MATTER OF TIE COIIPI.AINT Fl.ED I 
BY RAIIONO ANO GENENE SAND DIii/A I 
SAND COHl11WCl10N, DAU.Al, ID I 
WT U I WEST COMMUIICATIONI, INC.I 
IIEGMIIWtG TEl.l!PH0NE LINE LOCA110N I 

kisiw.t,y 

SOUTH DAKOTA PUBLIC 
D0CIC£T No. --~OMMISSION 

ORDIRADlaTTING 
NON-Rl!IIIENT IITTOIINEY 

ORIIEIEDlhalthe-lorAdmislionlorWilliamP. -• ■-

altomey, to-on - of us WEST~. Inc.,-. the PIAlllc 

-Commislion and tllil Court .-ing to tllia-is _,-_ 

0.-: ~ ~ 1997. 

~j7B-
ATTEST: 

Mlryl. ­
Cllrk of Courts 

BY:·ni~ 
(BEALi 

~it~ 
ocrosa 

~.t.'~ .... ... _____ _,_ 



STATE OF SOIJTli DAKOTA 

COUNlY OF HUGHES 

IN CIRCUIT COURT 

SIXTH JUDICIAL CIRCUIT 
RECEIVED 

BEFORE THE PU8UC UTI.JTES COWSl0"' 
OF THE STATE OF SOUTH DAKOTA OCT 1 6 1997 

.. THE IIATIEROF THECOMPUINT FLED I 
BY IWIOND AND GENINE SAND 11111/A ) 
SAND CONlnlUCl10N, DAWUI, ID I 
AGAINST U IWEST~l10NI, IIC.) 
REGARIINI TELEPHONE LINE LOCATION I 

"lohenlby 

SOUTH OAK OT A PUBLIC 
UTI LITIES COMMISSION 

DOCKET No. TC9M4Z 

ORDERED thal the_, for Admiuion for Michael C. Thompson, • 1101>­

,_ allomey, to - on -ol US WEST Cormu>ications, Inc., -. ._ 

PwJ1ic lJtililioo Conrniuicrl - this Court relaling lo lhil maller ii i,■ntecl . 

D■led: Oclobar ~ 1997. 

ATTEST: 

Mary L. Eric:klon 
Clefl<olCourtl 

BY: ~ JI>< • ~ ~,,lfr 
(SEAL) 

~rCt.™..=~ 
FILED 
OCT O 69!J7 

'1h~Z'~--.. , _______ . 



u,.., .... 
IC'l~..._..,.. ~1ao .,_...,_..., 
t-JIDC,,.21,. 
,_ JIDM-109 -------,., 
VIA F~ & OVERNIGHT DEL.NERY 

Mr. William Bullard, Jr. 
Executive Oiredor 

October 7, 1997 

Souch Dakota Pl.t>lic Utilities Corrmillion 
500 Eat Cllpitol A..,.. 
Pierre, Souch Dakota 57501 

RECEIVED 

OCT O 8 1997 
sourn DAKOTA PUBLIC 
UTILITIES COMMISSION 

Ra: lnThe-afThec-,pi.--..,~-caen...land 
dllllalandc:-ucllan,Dalla,IOAQalo,atUIMIT 
Cotnmunlc-, Inc. Raga,dlngT....,._Une~ 
Dockat No. Tel7-142 

Dear Mr. Bullard· 

Enclosed for filing in the-- 11 an original and.., (10) 
cx,pies of US WEST Communicationl, lnc.'1 REll'0NIE TOCCIMl'LAMT­
IIOTION TO llllall. 

P'-file ._the.,,,.,..,_ extra a,py of this - and return to me in the 
encloled MIi-stamped envelope. Thar-. you. 

end. 

;.r.> 
legal~to 
- c. lhomplon 



BEFORE THE PUBLIC UTILmES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN 'THE MATIER OF THE COMPLAINT FILED 
BY RAYMOND AND GENENE SAND DIB/A 
SAND CONSTRUCTION, DALLAS, SO 
AGAINST US WEST COIIIIIUNICATlONS, INC. 
REGARDING TELEPHONE LINE LOCATION 

ORDER FOR AND NOTICE 
OFHEARING 

On August 8, 1997, Raymond & Genene Sand dlbla Sand Conatruction filed a 
complaint with the Public UtilHies Commission (Commiuion) against U S WEST 
Communications, Inc. (U S WESn n,garding a telephone line location. "Our complaint is 
in relerenct' 10 telephone line location IWld moving line for Projecl AIP ~21 Rapid 
City Regional Airport County Road Relocation, County Road C232, IWld Construcl Ri.nway 
14 Safety Ania, Pennington County. Bid date for this project was Mey 9, 1997. N. that 
tine ex before, the allec:ted utiltties-. _,, that utility relocation -.td be 1111Cea.y. 
Apre-<Xlnslrucli-.gwahetdonMay30, 1997. USWEST..-,taliveDennia 
Serfling W&S ~ - Raymond Sand atated that he would like 10 begin the project 81 
soon aa pc, sible-at lent by June 9th. Demit Serfling Mid U S WEST was~ for 
cable to arrive for the fiber optic line move IWld that expected - was June 3, 1997, 
alter which they wauld proceed to install H. Sand Construction notified One Call 
-sholtly-the..-ingaaapr-.towy,,_.._ We-.i-tic:ket 
#23361 . The project- project --was not competed 81 rapidly aa expected; 
therefore, Sand Conatruction didn't begin work until June 16, 1997. The talaphone line 
relocation work in the county road work area was not completad, - had no choice but to 
try to work around il .. . We IYbmH that Sand Conatruction hat ..-ad - due 10 the 
delay in utility -ion by U S WEST. We~ recovery d- - from U S 
WEST." 

At ~ regularly scheduled September 9, 1997, .-ing, the Commiaaion found 
~ caadan LnlMful ex........,,_ act, rate, ptac:lice exomiuion and aerved 
the complaint on US WEST. US WEST filed Ha - on Oclober 7, 1997. 

The Commiaaion hat juriadiction CNer this.,_.,...,._, 10 SDCL 1·26-18, 1·26-
19, 4&-13-1 , 4&-13-1.1, 4&-13-4, 4&-13-13, 4&-13-14, 4&-31-3, 4&-31•7, IWld 4&-31•7,1, IWld 
ARSD 20:10:01 :07.01 through 20:10:01 :15.01 and 20:10:01:22.02. 

The i- at the Maring ere 81 follows: (1) - U S WESra ac:tionl in 
relocating the utility line were unlawful ex - - · ratea, ptac:licea, ex 
cxniaaiona: and (2) - such ac:tiona caused the Sanda to -----

A hewing lhall be held at 1:30 P.M., on Tueaday, -18, 1997, in Room 
464, 81a C&pitol, i>ierre, South Dakota. It shall be an ~ proceeding ccnduded 
purauant to SDCL Chapter 1 ·26. All parties have the right to be in-,t IWld to be 
,.,,,,__ by an attcxney. Theae righta and _due Pf000II righta lhall be,_ 



W not-at the i-ing. W you o, your ~ive fail to - at the time and 
place set fo, the hearing, the Final Decision will be based solely on the testimony and 
evidence provided, W f/llY, di.ring the i..;ng o, a Final Decision may be issued by default 
pursuant to SDCL 1-26--20. AIIM the '-ing the Commission will considet' all evidence 
and lellimony lhat wm pr8811ed at the i-ing. The Conl'l1ilsion will then entM Findings 
ol Fad, Concuions ol Law, and a Final Decision ,_cling lhis rnall8f. As a result ol the 
hearing the Commission may find that U s wesrs actions in relocating the utility line 
were an lM"llawful or lff88S008ble act. rate, practice, or omission. Based upon such a 
finding, the Commisaion may then find Iha! such action caused the Sands to suffer 
dlmages which oould be 8118Hed against US WEST. The Commission's decision may 
be appealed by the parties to the state Circuit Court and the state Supreme Court a 
provided by law. It is lhe<efoce 

ORDERED Iha! a hearing shall be held at the time and place specified - on 
the issues ol - u s wesrs actions in relocating the utility line wwe unlawful o, 
unreasonable acts, rataa, practices, o, omillions and - such actions ...- the 
Sands to sufl'er damages. 

Pursuant to the Americans wilh DisabilHies ""'-· lhis '-ing is being held in • 
physically accessible location. P- contact the Public Ulil-~ at 1.«l0-
332-1782 at --48 holn prior lo the i-ing W you -spacial -10 .,__,is 
can be,_ to accommodate you. 

Dated at Pitl<Te, South Dakota, this~ day ol _,, 1997. 

CBTR:ATIOIIIIIMCI. 

n.~....,..- ... .. BY ORDER OF THE COMMISSION: 
OOCUINl'ltra .... __.--,_.. ...... f/1 
ta.d i, .. --. ........... ..... 
lilt, ti,..__• .. fntdlla-.,hp,oplfff" 

-;-1Jil,;;;p,Ji 
-•11/7/rz ~ Executive Dinlclor 



BEFORE THE PUBLIC tmU1'JES COMMISSION 
OF THE STATK OF SOVTH DAKOTA 

IN TBE MATnll OF TBE COMPLAINT 
nu:D BY RAYMOND AND GENENE 
SAND DIBIA SAND CONSTRUCTION, 
DALLAS, SD AGAINST U S WEST 
COMMUNICATIONS, INC 
REGARDING TELEPHONE LINE 
LOCATION 

TO: CRAIG SMITH 
Div. of Affllllllllics 
Dq,I. ofTIIIISpOrlalion 
Piffle. SD 57501 

TC:97-142 

SUBPOENA 

You ""' hereby cOIMIIDded 10 1ppcar II Ibo Public Ulilitia Commiaion, 500 E. Capitol, 

Room 464, Piffle. SD 57501, on Tuosday, N<Mmbcr II, 1997, 111 :30 p.m., Ihm and 1bere to pvc 

testimony• a wiblelS on tbc port oftbc us West r_,,,,micaciom, Inc. iD uid aotion pcndia, 



RECEIVED 
BEFORE THE PUBLIC UTILITIES COMMISSION NOV I 3 199? 

OF THE STATE OF SOUTII DAKOfA 
----------------------t.SOltiUlttT'l'IH~Di-rAICOTA PUii.iC 

OMMfSSfON 

IN THE MATI'ER OF THE COMPLAINT 
PILED BY RAYMOND AND GENENE 
SAND DIBIA SAND CONSTRUCTION, 
DALLAS, SD AGAINST U S WEST 
COMMUNICATIONS, INC. 
REGARDING TELEPHONE LINE 
LOCATION 

TO: GARY NORTON 
Alliance of An:hileCIS and Engineers, Inc:. 
706 West Boulevud 
Rapid City, SD 57701 

TC97-142 

SUBPOENA DUCES TECUM 

You an, hereby OOll1lllllldcd to appear II die Public Ulililia Commission, S00 E, Capitol. 

Room464, Picm, SD 57501, on Tuesday, N<Mmber 18, 1997, 111:30 p.m. lbcnand dlcreto pvc 
testimony u a witness on die pan ofdle US West Communicllions, Inc. in said action pa,dina 

before said Commission betw=1 die~ panles. Youn henby diftcted ID brin1 with you 

11 said lime and place for identificllioa, impeclion and copying die filllowina: 

I. Yourori~nal hnh>'riacn IIOl<Sand typcwriam IIOICS rdalive ID die--, 11111 occurred 
on May 30, 1997 rolalive to die Rapid City Repoaal Airport, Projecl AIP 3-46-004S-2I. 

2. TheoriainalofaleucrclllcdJ..,. 17, 1997rodleAJlianceofAn:hitcc:ISandED,;-. 
from Gaald Sand. 

i?M 
Dalcdthis...L.L....dayofNovember, 1997. 

a.~ 
Public Ulililia Commiuioa ofdle S- ofSoulb Dlk<lca 

(SEAL) 



BOYCE, MURPHY, McDOWELL at GREENFIELD, LLP. 
ATTORNEYS AT LAW 

-C:..U,-,S.., 600 

Sio:~~;.04 
P.O. loa.5015 

Siow< F,Jk,Souu,Dokac,57117-lOIS 

i:=~~= 
November I 7, I 997 

William Bullanl, Executive Director 
S.D. Public Utilities Commission 
500 E. Capitol 
PiaK, SD 57501 

Re: Sand Coastruction v. US West Communicalions. Inc. 
PUC #97•142 
Our File No. 2104-97•142 

Dar Mr. Bullard: 

C,c-1 ,...L ........ 

RECEIVED 
NOV 1 8 1997 

SOUTH DAKOTA PUBLIC 
UTILITIES CO.'.tY.!!5!0N 

Pleue fmd enclooed tho original and 1en copies of our firm's Notice of A..--,cc. U S 
West's Molion to Amend Answer widt llllll<hcd Amended ltapcx8 to Complainl and 
Molion to Dismiss and Memorandum in Suppolt of Molion to Dismiss l.,..cber with the 
original Califia '.e of Service. 

Best rcprds. 

TJW/vjj 
Enclosura 

cc: Wally Ekllllld 
Comron Hoseck 
Jon Lehner 
William P. Haston 

Sincaely yours, 

Thomas J. Wellt 



RECEIVED 

NOV I 8 1997 
BEFORE THE PUBLIC UTILmES COMMISSION SOUTH DAKOTA PUBLIC 

OF THE ST ATE OF SOUTH DAKOTA UTILITIES COMMISSION 

IN THE MATTER OF THE 
COMPLAINT FILED BY RAYMOND 
AND GENENE SAND DIB/A SAND 
CONSTRUCTION,DALLAS,SD 
AGAINST US WEST 
COMMUNICATIONS, INC. 
REGARDING TELEPHONE LINE 
LOCATION 

FAX Receivf!d NOV l7 lf/tfN 

TC97-1◄2 

BOYCE, MURPHY, McDOWELL A 
GREENnELD'1 NOTICE 

OF APPEARANCE 

NOlice is hmby given 1h11 lhc undcnipcd now..,.,... u -...yo orm:ont for U 

S West Commimicalions. Inc .. in lhc obow-caplionod llllll<r. 

DOied Ibis 171h clay ofNovember. 1997. 

ThomuJ. W(lt 
T_,.A, Wilb 
BOYCE. MURPHY, MCDOWELL .t 

GREENFIELD. L.L.P. 
P.O. Box 50IS 
Sioux Falls, SD S7117-50IS 
(605)336-2424 



RECEIVED 
Nov 1 8 199 BEFORE THE PUBLIC UTILITIES COMMISSIO.ft!iurH 7 

OF THE STATE OF SOUTH DAKOTA unur,E~"c~OT4 PUBLIC 

IN THE MATTER OF THE 
COMPLAINT nLED BY RAYMOND 
AND GENENE SAND D/8/A SAND 
CONSTRUCTION, DALLAS, SD 
AGAINST US WEST 
COMMUNICATIONS, INC. 
REGARDING TELEPHONE LINE 
LOCATION 

MMISSION 

FAX Received NOV l11W 

TC97-142 

MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS 

U S WEST Communications, Inc. ("U S WEST") submils Ibis - in 

suppon of iU -on to dismiss. 

IACKGBOllND 

Sand Consuuction wu awllded a contnct to do some work ,_ the Rlpid City 

ailport which inY'llved the~ and rdocalion oftdqlhone lines, bodl -and fiber 

oplic cable. On May 13. 1997, US WEST issued a job order to facilillle the project and on 

May 20. 1997 it plaoed an order with i1s suppliers for the - cable, fiber oplic cable and 

olher ll1IICrials needed for the project. The - cable arrived a lhmt time later and on 

May 29. 1997. a contnctor for US WEST bcpn pllccment of the -cable. 

On May 30, 1997, a (R-COIIIINClion .-ma wu held. During the .-mg, Sand 

advucd thooe in lllaldanc:c. including U S WEST, that Sand wanted to begin the projecl by 

June 9, 1997. US WEST informed Sand that it could not provide a f,rm start date because 

it wu waiting for the fiber oplic cable to arrive liom iu supplier but that the cable was 

cxpcctcd to arrive on or about June 3, 1997. 



The fiber oplic cable did no< urivc w,til Jw,c 10. 1997. The cable placcmcnl was 

complc1cd on Jw,c 18. 1997. Afl<:rplaoemcnloflhc fiber optic cable. US WEST bcpn !he 

notification and approval processes noccssary to complete a fiber throw. Althoush !he 

process normally takes llucc weeks. U S WEST was able 10 cscalalc !he process and 

complete !he fiber throw on Jw,c 26. 1997. 

Sand claims thal ii incumd damaaos (additiottal cquipment raul. de.) while waiting 

for U S WEST to complete !he work. Sand has filed a complain! widl !he Commission 

punuanl to SDCL 49-13-1. 

ARCIJMENT 

I. SAND HAS FAILED TO IDENTIFY ANY STATUTE OR TARIFF WHICH 
HAS BEEN VIOLATED 

Sand Consuuclion has filed a complainl widl !he Commission punuanl to SDCL 49-

13-1. II provides. in relevant part: 

Any person complaining of anytltin1 done or orniucd by any tclccommunicaliotts 
~Y . . . subject to !he provisions of !his title in OOOl!IYCO!igp o(lllc pnwism 
lbamt: may apply to !he commission for relief. . .. 

(emphasis added). 

Sand has failed 10 cite any Slaltlte or tariff which has been violaled. Thus. !he 

complaint should be dismissed. Sa: ARSD 20: I 0:0 I: 11 .0 I. 

IL THEREISNOCONTRACT 

Four csacnlial clements must exist to CTCllc a conlnl<I: (I) parties c:apablc of 

COttlnl<lina; (2) !heir -t; (3) a lawful object; and (4) sufTteicnt cause or considention. 



SDCL53-l-2. ~c-wcscu Coy Qcqqgp 550N.W.2d418. 421.1996SD 

73 (S.D. 1996). In this case. both consent and considenttioo arc lacking. 

Under SDCL 53-3-3. there is no mutual consent to a contract "unless the parties all 

agree upon the same thing in the same sense.'" This is often refened lo as a meeting of the 

minds. Without a .-ing of the minds. there can be no contract. Gam:11 y JilqkWCII, lnc 

459 N.W.2d 833. 839 n. 4 (S.D. 1990). In this case. it is clear there was never a meeting of 

the minds. Then: is similarly no evidence thal U S WEST received any considenlion. 

"Considcntion is an essential element of a contract both under common law and by 

statute in South Dakota." CmVI! Mwli1orin1 Scrwic y Zekioski SS3 N.W.2d Sil. Sl6, 

19965D 116(S.D. 1996). Coosidentlionisdefmedas: 

Any benefit confen<d or qreed to be confen<d upon the promisor by any ocher 
pmon to which the promisor is not lawtillly entitled. or ■1y Jlffiudice suffered or 
qreed to be suffered by such person. ocher than such as he is II the time of comcnl 
lawtillly bound to suffer as., - to the promisor. is a gond c:onsidcrauon for 
apromi54. . 

SOCL 53-6-1. U S WEST received nothing in exchange for placing and rclocaling the 

telephone lines liom Sand. Thus, even if the Commission were to somehow find thal there 

wu a .-ing of the minds. there can be no enfon,eable contract became there was no 

consideration. 

Ill EVEN IF THERE WERE A CONTRACT, THE COMMISSION LACKS 
JURISDICTION 

The Soudt Dokota Supreme Court R<Cl'llly examined the extent of the Commission's 

jurisdictioninMallca:o{Ngr(hwaccrnPubJjcSgyj<gCo s«>N.W.2d925(SD. 1997). The 



case involved a requesl by Northwestern Public Savice Company for a dcclarauxy ruling 

with respect to the follo¥.ing issue: 

Should Hub Ci1y be allowed to tenninalc the former Safeguard Metal Casting 
Division electric service agr<eme11t with Northan Electric Coopen,tive, Inc .. and 
receive electric service liom Northwestern Public Service Company for ilS lolal plant? 

Northan Electric Coopentive intervened. 

The case was submined on stipulaled faCIS and affidaviis (repnlin1 the inlent of the 

panics to the Aarem,ent). The Commission decided in favcx of Northwestern Public 

Savice. On appeal. the cirouit court revmed the Commission's clccision on the poonds that 

the Commission made a mistake of law and laclted aulhorily to in1erpret or enforce a contnct 

in a dispute between a consumer and a run! electric coopentive. The Supreme Court 

affinned. 

The Court found that the Commission's authorily over a run! electric coopentive is 

different than ,.s authori1y over a public utilily. NP!lbwCllcrn PubH, Servis:- 560 N. W.2d 

at 929. The COUii nevertheless obsaved that even though SDCL 49-34A-4 only applies to 

the Commission's relationship with public utilities. not run! coopentives, ii does Dill include 

COIIIJaCt intapmation as an authorily or power of the Commission: 

The [Commission) is not a court. and cannot exercise purely judicial functions. 
AppliGICioo pf DekO'e Icwpgaatjgp IN, 67 S.D. 221, 291 N.W.2d S89. S94 
(1940). 

ld.m930. 
In this case, the Commission is apin bein1 asked to exm:ise a purely judicial 

function as to whether a contract existed between Sand and U S West. Because: such 

functions exceed the Commission's jurisdic:tion. the complaint must be dismissed. 
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For all of the......,. S1alCd above. US WEST r<qucsts that the Commission s,ant its 

motioo and dismiss the complaint. 

Respectfully submitted lhis 171h day ofNovember, 1997. 

Tamara A. Willia 
BOYCE. MURPHY, MCDOWELL & 

GREENFIELD, L.L.P. 
P.O. Box5015 
Sioux Falls. SD 57117-SOl5 
(605)336-2424 

William P. Heaslon 
U S WEST Communications, Inc. 
111>I California. Suite 5100 
Deaver. Cokndo 11>202 
Telephone: (303) 196--0752 

Attorneys for U S WEST 
CommWlicalions, Inc. 
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P B O C g E D I H G S 

(EXHIBITS NO. 4 - 16 WERE MARKED FOR 

IDENTIFICATION . ) 

CHAIRMAN BURG : I'll open the hearing in 

s TC97-142. I ' ll begin the hearing for Docket TC97 -1 42, 

In the Matter of the Complaint filed by Raymond and 

7 Genene Sand doing business aa Sand Construction, 

8 Dallas, South Dakota, against US West Communication• 

regarding telephone line location . 

10 The time is approximately 1 : 30. It'a about 

11 1 : 45. The date is November 18, 1997; and the location 

12 of the hearing ia Room 464 of the State Capitol, Pierre 

13 South Dakota. 

14 I am Jim Burg, Commission Chair . 

15 commissioners Laska Schoenfelder and Pam Nelson are 

16 also present. 

17 I 'm presiding over thi• hearing . Thia 

18 hearing vas noticed pursuant to the Commiaa i on•a Order 

19 For and Notice of Hearing iaaued November 7 , 1997 . The 

20 iaauee at this hearing are as follows: One, whether 

21 Us West •• actions in relocating the utility line were 

22 unlawful or unreasonable acts, rates, practices, or 

23 omissions; and, two , whether such actions caueed the 

24 Sands to euffEr damages . 

25 All parti e s have the right to be pre ■ ent and 
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to be represented by an attorney. All persons so 

testifying will be sworn in and subject to 

3 cross- e xamination by the parties . The Commission ' s 

final decision may be appealed by the parties to the 

S State Circuit Court and the State Supreme Court. 

Rolayne Wiest will act as Commission 

7 counsel. She may provide recommende d rulings on 

8 proceedings and evidentiary matters. The Commission 

9 may overrule its counsel's preliminary rulings 

10 throughout the hearing . If not overruled , the 

11 preliminary r ul ings will become final rulings . And 

12 I'll turn it over to Rolayne at this time to actually 

13 conduct the hearing . 

14 MS . WIEST: First , I'll take the appearance 

15 of the party who's representing the Sanda. 

16 MR . EKLUND : Hy name is Wally Eklund. I'm an 

17 attorney from Gregory , South Dakota . 

18 

19 

MS. WIEST : us West . 

HR. WELK : Tom Welk from Sioux Palla 

20 representing US West Communications . 

21 

22 

23 

HS . WIEST : And staff . 

MR. WELK : Karen Cremer for Commission staff. 

MS . WIEST: First , I think what we need to do 

24 is look at US West's motions. The first motion wa s a 

25 Motion to Amend the Answer . Ia there any objections to 
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that motion? 

MR . EKLUND : l guess I received it 

yesterday . I don ' t have any objection to them amending 

t heir answers . 

MS . WIEST : Okay . Then the Motion to Amend 

6 Answer is granted. The next motion ia the Motion to 

7 Dismiss. Mr . Welk . 

MR . WELK: Thank you . US West in its Answer 

9 raised a Motion to Dismiss yesterday. We faxed it to 

10 opposing counsel and to the Commission a Memorandum in 

11 Support of Motion to Dismiss . And essentially the 

12 Motion to Dismiss deals with several items, one of 

13 wh ich ie legal in nature at thia point in time; and 

14 that has to deal with the jurisdiction of the 

15 Commission . 

16 The Commission i s well aware of what the 

17 jurisdictional aspect of the motion ia. The word 

18 jurisdiction from a lawyer ' s standpoint ia essentially 

19 the power of the Commiaaion t o hear thia di ■pute. And 

20 our contention is, Commiasionera, that the Commiaaion 

21 does not have jurisdiction to hear thia diapute . The 

22 Commission's only granted jurisdiction ia aa that 

23 stated by the legislature. And our contention ia that 

24 taking the allegations of the Complaint even being 

25 true, yet asserts a contract claim that does not deal 
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l wi th any of the jurisdictional atatutee that are 

2 provided to the Commission . 

And our position is that Mr . Sand , if he has 

a complaint, is someth i ng that should be brought in a 

judicial forum and not before the Commission . The 

6 Commission has certainly j ur i sdiction in a variety of 

7 and a number of things over US West , but easentially 

this is a garden variety alleged contract diapute. And 

9 we do not believe that the Commiaaion haa jurisdiction 

10 in this garden variety alleged contract suit. And I 

11 say alleged be c ause I don"t believe he even has a 

12 contract suit . 

13 But our position is that the Commission 

14 shouldn ' t and cannot hear this matter becauae • · and I 

15 also should indicate that it's the duty of the 

16 Comvlainant to point ouc to the Commiaaion. not the 

17 Commiaaion'a duty to aeek the record and the atatutea 

18 and the regulation• for Commiaaion . But the 

19 Complainant haa the duty to ahow you chat you have 

20 jurisdiction . 

21 And then you muat look at that iaaue 

22 yourselves and determ i ne whether you have the power to 

23 determine this dispute . As far as I know , there's no 

24 tariff or any statute that givea the Commission the 

25 authority to adjudicate relocation of utility lines . 
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1 We can find no tariff. We can find no statute that 

2 addresses this issue. And Mr . Sand and his company 

should be pursuing this in another forum in front of 

that . 

We've also raised in our memorandum, which 

6 wi ll be a subject of a factual dispute, that there is 

7 no contract that exists as a matter of law . That 

8 obviously even what we have to do at this juncture, 

9 Commissioners, is accept what was said as true by Mr. 

10 Sand. And if you accept even what he says is true and 

11 not even hear any facts what he •· it'a difficult for 

12 me to find out exactly what he's contending except to 

13 say he had a delay in relocation . But hie legal claia, 

14 I'm assuming, as best can be determined, is some aort 

15 of breach of contract that US West said they would 

16 relocate this cable by a certain date . I think that' ■ 

17 the beet case he's got and that they failed to do 

18 that. 

19 And we believe that aa a matter of law that 

20 ought to be dismissed because, number one, there ia 

21 obviously no meeting of the minds that was shown by hi ■ 

22 own pleadings and that there waa no conaideration give~ 

23 to US West . US Weat , in order to have a contract , 

24 one, haa to have consideration, and that's not 

25 necessarily limited to money . It can be a refusal to 



• 

do something. The law is broad as regard to 

2 consideration. But there's been no proof that - - or 

3 any allegation even that there is any consideration 

that was given to US West . US West had no contract, 

s oral or wri t ten, with Sand Construction and was given 

no consideration for any of the activities by Sand for 

7 what was alleged to have supposed to have done. 

So for those reasons we respectfully move the 

9 commission to dismiss the Complaint at this time. 

10 MS. WIEST : Do you have any response , 

11 Mr . Eklund? 

12 MR . EKLUND: Yea. Certainly at the time thia 

13 Complaint was filed, the Sands were not represented by 

14 counsel . 1 only recently came to represent them . It's 

15 my understanding that at the t i me the Complaint was 

16 filed, they did that on their own . The Complaint waa 

17 drafted by them and maybe doesn't conform to all the 

18 legal niceties, but nonetheless I think it sets out the 

19 facts in this matter fa i rly well. And this matter was 

20 initially brought to the Commiaaion and by the Sanda 

21 without counsel, and I think the Commission gave it 

22 fair consideration and decided there wae jurisdiction, 

23 which is a dec i s i on that we happen to agree with . 

24 Certainly the matter that is involved here 

25 involves more than aa Mr. Welk would try to pigeonhole 



this in a contract dispute. Us Meat, •• a public 

2 utility in the state of South Dakota, does submit 

itself to the jurisdict i on of this body in a number of 

ways, one of which is certainly under Chapter 49-7, 

s which is certainly involved here. We do believe that 

there is a contract claim aa well, but nonetheless 

7 under 49-13-14 . 1, the language of that clearly provide ■ 

that a telecommunications company ia ■ ubject to 

9 proviaions of this chapter ; and if it doea or permits 

10 acts or things prohibited or fails to do things 

11 required, tbat they are subject to the juriadiction of 

12 this body. That's 49-13-14. 1. 

13 Now, I didn't have an opportunity to respond 

14 in writing to Mr . Welk ' & brief. It came into our 

lS office by fax sometime after 2 o'clock yesterday . If 

16 th~ Commission wants a written response to that, I can 

17 certainly provide it. But I think there•• clear 

18 statutory deciaional authority in the statutes I've 

19 quoted and in the case law of this state, apecifically 

20 State ex rel Johnaon veraua Public Utilities 

21 Commission , which is at 381 NW2d 226. I gueaa that 

22 would be my response to Mr . Welk'• motion . 

23 

24 add? 

25 

MS. WIEST : Staff, do you have anything to 

MS . CREMER : Staff'• only response would be 



• 

• 

10 

that the Commission could take the Motion to Oiamis ■ 

2 under advisement at this time, allow Mr . Sand to go 

forward with his case, and at the close of his caae in 

chief counsel could then make any appropriate motions 

S or renew their Motion to Dismiss. 

MS . WIEST : The way I view this Complaint ia, 

first, the Sanda are essentially alleging that there is 

8 an unreasonable delay in the relocation of the cable . 

In response to Mr . Welk'& statement that there's no 

10 tariff , the service of relocating a US West cable is 

11 addressed in US Weat•a Exchange and Network Services 

12 Tar i ff at Secti on IV, page 1, release 1, entitled 

13 Construction Charges, specifically 4.l(b) (1) (C) , which 

14 refers to rerouting facilities already in place. Thua, 

15 I would view the relocation of a cable as a 

16 nonLompetitive service that ia provided by US Weat. 

17 And then the queation ia whether the 

18 provi&ioning of that service was unreasonable baaed on 

19 the facts of this caae, and if unre aaonable, whether 

20 there are any damages that can be proved . I believe 

21 the Commiasion certainly does have the jurisdiction to 

22 determi ne whether the provisioning of a service was 

23 unreasonable and certainly has the juri sdiction to 

24 determine damages under 49-13. I would deny o s Weat'a 

25 motio11. 
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11 

12 

13 

14 

1S 

16 

17 

11 

Are there any opening statements by any of 

the parties? 

MR . WELK: Counsel, could we have that, what 

you " re reading from, introduced and put as Exhibit 17 

i n the record, please? 

tar i ff. 

did you 

Ill (Cl. 

MS . WIEST : Yes . I have copies of the 

(EXHIBIT NO . 17 WAS MARKED FOR 

IOBNTIFICATION . ) 

MR . WELK : 

cite? 

MS. WIEST : 

MR. WELK : 

MS . WIEST : 

What cite specific of the tariff 

40.l(b) and number (1) (C) . 

4 . 1 (bl . 

B, terms and conditions, number 

MR . WELK : And that's your -- ia what we"re 

-- is the Commission's position on what juriadiction 

Ut ia baaed on? 

19 MS . WIEST : In part , yeah . Do any of the 

20 parties wish to make an opening statement? 

21 Mr . Eklund? 

22 MR . EKLUND : If the Commission wanta 

13 something in addition to the Complaint filed , I think 

24 i t fairly well aeta out the position of the Sanda ae 

2s far as an outline of their position . And certainly 
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1 they'll flesh that out in their testimony . 

7 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS . WIEST : Mr . Welk. 

MR . WELK : We'll waive openi ng statement . 

We lk want to make a closing. 

MS . WIEST : Ms . Cremer? 

MS . CREMER : No . 

MS . WIEST : Mr. Eklund, you may proceed . 

MR . EKLUND : Call Ray Sand . 

HTNOND J. IA•D, 

called aa a witneaa, being first duly sworn, 

was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR . EKLUND : 

Q . Ray, would you give the Commission your full 

name and your address, please? 

A. Raymond J . Sand, Dallas, South Dakota . 

Q , And you ' re one of the owner■ of Sand 

Construction? 

A. I and Oenene . 

Q. And Genene being your wife ; is that correct? 

A. Yeah . 

Q . Ray, how long have you been in the 

contracting business? 

A. Since August of 1966 . 

Q. Tell the Commission generally 
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and scope of your contracting business ia . 

A. Well, basically we started out as terrace 

builders, dams; advanced and worked on up into 

landscaping and road work, earth , mainly earth work. 

Q. Primarily are you involved in heavy earth 

6 moving construction? 

A. Yes. 

Q. In approximately late spring of 1997 • - or 

9 when did you become aware of the Rapid City Airport 

10 improvement project? 

11 A. Probably four days before the bid letting , 

12 which was the 7th of May, I believe. 

13 

14 

Q. Okay. Tell the Commission what the nature 

and scope of the Rapid City Airport improvement project 

15 was as far as your involvement . And you can go ahead 

16 and use the map if you like, and that's Exhibit t . 

17 A . When we was notified that we was the low 

18 b i dder on the project, why, we had to figure out a 

19 schedule that would fit the project. And in the 

20 process we knew the telephone line ■ and everything wae 

21 in there, but in order to extend this runway out 

22 approximately 350 feet, we had to move this county roaC 

23 over . And the only way we could move the county road 

24 over was to have the telephone removed, thie fiber 

2S optic line that went out around our work areas. 
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So we made up -- we had to have a schedule of 

2 how we was going to do this project, so I and the 

3 missus made up a schedule that we was to do the road 

first. And we presented that, I believe, at the 

s preconstruc tion meeting . 

Q. Did the contract itself actually call for 

7 that phase of the construction to come very early? 

A. That's the only way we could have done it. 

9 Otherwise, we would have been building out on top of 

10 the county road which would have interfered with the 

11 traffic. 

12 Q . Just ao the Commission is familiarized 

13 somewhat with Exhibit 4, what do the various features 

14 of this show? The yellow line is what? 

15 A. That's the outlying edge of the work limits 

16 of the cut areas. 

17 Q. Okay . And does this show the port i on of the 

18 runway? I guess it's --

19 A. The port i on . 

20 Q. 14? 

21 A. We had to put right on -- it comes right dovn 

22 into there . 

23 Q . And that's commonly referred to as the safet} 

24 area 

25 A . The safety area. 
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o. -- in the various letters and commun ica tion 

2 that we 've got? 

A . Yeah. 

Q. The county road that you were to construct, 

S where is that shown on Exhibit 4 ? 

A. That goes right through here (indicating). 

7 That's the new road all the way through . 

Q. All right. And the old road, is that also 

9 shown on the map? 

10 A . Yea . That runs right over into the end of 

11 the safety area (indicating) and goes back up and 

12 around . 

13 

14 

15 

1 6 

Q . Okay . The red line that you ' ve placed on 

Exh i bit 4, what is that? 

A . 

o. 

That's the telephone cable . 

That would be this fiber optic cable that 

17 we're - -

1 8 

19 

20 

21 

A . 

o. 
A . 

o. 

Yea. 

-- pr i mar i ly concerned with? 

That's the cable . 

Was there also another telephone line that 

22 was involved in the construction area? 

23 A. There was another one in this area -- no , i t 

24 would be right up in this area here, (indicating) I 

~5 believe, vhich vae never removed either , 
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Q . What iu the topography like here that 

2 dictated the performance or how you were to perform 

this contrac t ? 

A. In order to do th ia without interrupting 

traffic, we intended to start on this end of the 

6 project and use our dirt as we go heading to the 

7 northeast. 

Q . Was that one --

A. Because the old road, we waa going to use it 

10 for the detour , which it shows in the plans . That ' s 

11 the detour . While we ins tal l these, the 48-- twin 

12 48 -i nch pipe . 

13 Q . When you talk about -- first of all, let me 

14 back up a l i ttle b it. Was that one of the requirement• 

15 of the contract that traffic be kept moving through the 

16 ax~a? 

17 

1 8 

19 

20 

A. 

Q . 

A. 

Q . 

If at all possible, yea . 

While the pro ject was in process? 

Yea . 

Okay . And then you mentioned twin 48-inch 

21 pipe and you pointed to? 

22 A. Right there. (Indicating ). 

2 3 o. Okay. When you talk about twin 48-inch pipe, 

24 I would understand that that's a re inforced concrete 

25 tube 48 inches high? 
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A . Yes, diameter. 

MR . EKLUND: Okay . Does anybody have any 

3 questions of Ray about this project thus far? 

A. The reason that we wanted to do it this way 

i s because there was so many cubic yards of borrow that 

had to come into this road. There was not enough 

7 unclassified excavation . 

~R- WELK : I'm going to make an objection . 

9 Mr . Sand, you have to let your attorney ask the 

10 queation and then you answer it. 

11 

1 2 Q. 

THE WITNESS: Okay . 

All right . You're talking about a 

13 substantial amount of borrow. Although this appears on 

14 paper to be flat , this is far from anything but flat? 

15 

16 

17 

18 

19 

A . 

Q. 

A. 

Q. 

A. 

Right . 

There are areas of c u t and fill? 

Yea. 

Where are the areas of cut? 

This is an area of cut all the way down to 

20 these culverts . Then there's just a little trim 

21 through here, and from there on it's all fill on thia 

22 aide . This other side is cut all the way through to 

23 approximately right in here . (Indicating.) Thia ia 

24 all cut , this whole thing . 

25 Q • How deep of cute are we talking about over 



• 
18 

here in the , what 1 would call the , 1 guess, southwest 

2 port i on of the pro j ect? 

A. On the southwest corner here there was over 

20 feet cut on this i n feet . I didn't might have 

5 been more t han that but I ' d have to look . 

Q . But quite a deep c ut? 

A . Yea . 

Q. And then the middle of the project , what 

9 would the fill be at its deepest point? 

10 

1 1 feet . 

12 

A . Oh , approximately 20 feet , I suppose, 18, 20 

Q. Okay . Now , when you go into bidding a 

13 project such•• this , what do you try to achieve•• far 

14 aa the uae of your equipment? 

15 A . You try to utilize your equipment so you 

16 tr&vel the least distance and accompliah the moat 

17 yardage. 

1 8 Q . All right. Now, let•• back up to the 30th of 

19 May. At that time you had been out on the construction 

20 s i te , aa 1 understand it? You had seen the plans? 

21 

22 

A. 

Q . 

Yea . 

And you had developed your progrea ■ ■ chedule 

23 for the project ; ie that right? 

24 

2S 

A . 

Q . 

We wae ir. the proceaa of it, yes. 

Okay . Now, Exhibit 5-A, 5-B , and 5-C, which 
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have bee n mark e d , as I understand it, 5 - A, would have 

2 been available at the preconetruct i on meeting; is that 

right? 

A. The schedule? 

Q. Yes . 

A. I bel i eve it was . Yes, it was there. 

Q. And at the preconatruction meeting was the 

e subject of this fiber optic line dealt with ? 

A. Yes , i t was. 

10 Q . And what was stated with respect to the fiber 

11 optic l ine? 

12 A. US West's representative said that they 

13 hadn't received the cable yet but he thought it would 

14 be in on June 3rd. And as soon as the cable was in , 

15 that they would proceed installing it. 

16 Q . Okay . Was there any indication that that 

17 could not be completed by the time you were to start 

18 hauling dirt? 

19 A. There was some indication of that because we 

20 was going to start the 9th and then found out that we 

21 was going to be delayed till the 11th . And we actuall~ 

22 didn ' t ao I felt then that there should have been 

23 enough time to have this installed, but we actually 

24 never started the project until the 16th then . So I 

25 thought -- felt that there was plenty of time . 
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Q. Okay. Now, at that time on the 30th was 

there any notification given to US West by you? 

A. Not b y me , not on the 30th . 

o . When did you first notify US West? 

A. At the preconatruct i on meeting . 

Q. Okay . Which would --

A . Oh, that was the 30th , excuse me . 

Q . Which would have been May 30th? 

A. Yes , we discussed i t verbally there . 

20 

Q . Okay. Now , when did you actually -- when did 

11 you have your equipment on site and beg i n to construct 

12 or haul dirt? 

13 A. I'd have to refer back to my diaries for the 

14 exact date, unless the missus could anawer that. 

15 

16 

Q. 

\. 

Do you have your diary here if you need to? 

wnat day waa it that we actually atarted? 

17 That would be on the 16th, first day on the airport 

1 8 job. 

19 COMMISSIONER SCHOENFELDER : Excuse me, the 

20 16th of what? 

21 

22 

A . 

Q . 

Of June . 

What was the situation with respect to the 

23 fiber optic line or any other buried lines owned by OS 

2t West at that time? Were they located? 

25 A . They was not located at that ti~e . 
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Q. Okay. Oirl you have conversations with them 

2 about --

A. Locat i ng the line? 

Q. Locating the line . 

A. Yes . 

MR. WELK : I want to have an objection of 

7 clarification. Are you saying the copper cable was not 

located by June 16th? 

A . Part of the copper cable was . 

10 MR . WELK : I want them to note there ' s two 

11 cables we're talking about here, the copper and the 

12 fiber. 

13 

14 

A. Yea, the copper -- the line that I was 

talking about was the fiber optic and i t was not 

15 located . 

16 I . How did that affect your progress on the 

17 project? 

18 A . Well , we didn"t dare do anything until we 

19 knew where the cable was. So all we done was strip the 

20 topsoil for the first couple days. And they did come 

21 out and locate part of the cable down to approximately 

22 into this area somewherea . (Indicati ng . ) 

23 Q. Show the Commission the area vbere the cable 

24 vaa located . 

25 A . Approximately Station 8, plus 50 or 900. 
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o. Did you proceed then with work after that had 

been located? 

A. Yes . we started moving dirt alongside of 

this cable. We could only work on the uphill side 

S becaus e it laid along a fairly sharp, probably two by 

6 one bank . We couldn't work below it at all. We had to 

7 go clear around the end, all the dirt, haul the dirt 

e all around the ends . We couldn ' t come down off of the 

slope like we should have be e n able to . 

10 Q , When was the balance of the fiber optic cable 

11 located? 

12 A . Not until two, thre e days later when I told 

13 them it had co be located . It was actually located, I 

14 think , juac before we started working on the twin 

1S 48 ' a. They locaced the rest of it down in through 

16 here , and then they did locate all the way on through. 

17 

18 

19 

20 

21 

Q , 

A . 

Q , 

A . 

Q, 

Were you able to move dirt on the project? 

Not until we found that line . 

Okay . Were you able to move some dirt? 

Stripping and things such as that . 

Did there come a point in time when you had 

22 to suspend operations? 

2 3 

24 

25 

A . 

Q , 

A . 

Yea . 

And when was that? 

I knew you'd ask me these things. Do you 
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remember the day, G~nene? 

MR . WELK : I'm going to object . 

MR . EKLUND : We're just trying to hurry it 

4 along. 

MR . WELK : If it's in the diary, that's 

fine. 

A . Do you ha ve my list of notes there, Genene, 

8 that I wrote down this morning? That was the 19th . 

10 

11 

A. 

o . 

COMMISSIONER SCHOENFELDER: 19th of June? 

Of June. 

So after starting the project - - you started 

12 on the 16th - - you were able to work for about three 

13 days and then suspended grading or di rt mov ing 

14 operations? 

lS 

16 

17 

A . 

o. 

A . 

It almost come to a complete stop, yea. 

On those three days what had you done? 

Well, we moved what dirt we could up in this 

18 area here and a little down in here and stripped the 

19 rest of this , stripped moat of this over in this area 

20 what we could strip . Not knowing where the line waa 

21 for sure, it was almost impossible to haul any d irt . 

22 Q. Okay. Is that an efficient way to puraue tbt 

23 progreas of this project? 

24 A . Definitely not . 

25 Q. And why not? 
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A. Because if you work on this end of the pile, 

2 you get your men organized to work on this end and then 

3 you send them down to work in here and you ' re not done 

up here; every time you come back, you have to 

reorganize and get those men to understand what their 

6 dut i es are in this area . And it's the same way when 

7 you go back down here, you have to reorganize . 

Q. Okay . Does it - - did it have an effect on 

the traffic flow and the intentions aa far aa 

10 completing the project in an orderly manner? 

11 

12 

A. 

Q. 

To acme degree, yes. 

Does it involve hauling dirt distances that 

13 you would not otherwise haul it? 

14 

15 

A . 

Q. 

Absolutely. 

And can you show the Commission on the 

16 exhi : i t how that affects your hauls? 

17 A. Like I atated, we wanted to start on thia end 

18 and complete this road ae far•• thie amount of di rt 

19 vould bring ua dovn into thie area. Then ve vanted to 

20 clean all this dirt out and bring a road from in here 

21 and then diapoae of our detour and fill in here, finieb 

22 filling in . That vould have leeeened the diatance in 

23 my borrov to aome degree . I have a 2,S00-foot haul on 

24 my borrov d irt , and I definitely didn't vant to haul it 

25 clear to the veat end of this project, ecuthvest end, 
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1 which would have needed another 2,000 foot further to 

2 haul it. That ' s why I wanted to haul this first beings 

it was on the southwest corner and then finish direct!~ 

off the end of the runway with what borrow I needed to 

S complete. 

Q . Okay . Did you end up making some, I guess 

7 what I'd call extraordinarily long hauls? 

A. No, we didn"t because instead of completing 

9 the road on schedule like I had it scheduled , we went 

10 back to the bo rrow pit, stripped the borrow pit, 

11 stripped what area we could in here on the ends of the 

12 runway. And the line still hadn't been moved, so we 

13 

14 

started hauling borrow down into the runway . 

Q . How much time -- did this aet you back behinc 

1S schedule in the contract? 

16 

17 

18 

A. 

Q . 

A . 

Yea. 

And how far? 

We made two schedules. Unclassified should 

19 have been done by the 30th , I believe , of June; and it 

20 wasn't completed until - - or we had to reschedule it , 

21 and I th i nk we run over approximately 1S days from what 

22 we figured on . 

23 

24 

2 5 

Q. 

A . 

Q • 

Does that cost additional money -­

Absolutely . 

-- to your operat i on? Increase your 



26 

1 overhead? 

A . Abso l utely . 

Q. At any time during the preconstruction 

me eting was there ever an indication by any US West 

S representat i ves as to the nature of this fiber optic 

line? 

10 

11 

12 

13 

14 

15 

A. Not at the preconstruction meet ing. I was 

i nformed there was a fiber optic line, but there was 

never any ment io n of what all they carried . 

Q . 

A. 

Q . 

A . 

Q. 

A. 

Did you later learn 

Yes . 

-- what it was? 

Later on . 

And why was that? 

I wasn't told by them , but I wa ■ told by the 

16 i nspector of the project . 

1 7 Q . And what was your what is your present 

18 understanding of the nature of that line? 

19 A . I understand it has to do with the Air Poree 

20 base, Ellsworth; it has to do with all the credit card 

21 and banking calls; also the Rapid City Airport ; plus, 

22 everyone else that•• involved. 

23 Q . When was the last of the line staked out , the 

24 fiber optic line ? 

25 A . If I can find i t . (Looking through diary.) 
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I don ' t know whether I can find it . 

Q . Maybe I can ask it this way : When did you 

3 begin movi ng d i rt aga i n after the 19th of June? 

A. After the 19th? That was to move dirt on the 

road ? 

Q. Yea . 

A. I believe i t was probably -- I believe it was 

8 probably around the 23rd. I can't make too much of 

9 this . 

10 Q . Accord i ng to documents filed , US West 

11 completed their switch-over to the new fiber optic line 

12 on June 26th . Does that square wi th your recollection? 

13 

14 

A . 

Q . 

15 days l ost? 

16 

17 

A . 

Q. 

I believe that ' s probably right . 

Were you e ver ab le to regain the construction 

No . There•• no way of regaining them . 

Ray, why don't you take your seat there . 

18 want to identify some of these documents. If you would 

19 pick up the marked documents Exhibit 5-A, 5-B, and 

20 S-C . Would you tell the Com~iaaion what thoae are? 

21 (Pause . ) Ray , let's move on to a different subject . 

22 We 'l l come back to that . Would you pick up Exhibits 

23 5-A , 5 - B, and 5 - C and just tell the Commission vhat 

24 those are? 

25 A. These are progress schedule ■ . 
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Q . And do you ad j ust those as you go along 

through the project? 

A. Yes, we do. 

Q. 5 - A, as I understand it, would have been the 

i nitial one showing how you intended to begin and 

6 pursue the project? 

A. Yea. 

Q. And that was at the preconstruction meeting 

9 and available for inspec tion? 

10 

11 

12 

13 

14 

A. 

o. 
A . 

o . 

A . 

Right. 

What is S·B then? 

5 - B is the revised one. 

And that's dated what? 

The 11th, I believe . Somehow it's got kind 

15 of cut off in the copy machine . 

16 MR . WELK : Wally , did you have a date that 

17 you thought was accurate on that because it's cut off? 

18 

19 

20 

21 t wo. 

22 

23 

MR . EKLUND: I bel ieve it would be June 20th 

July 28th? 

o. And 5-C wou l d be what? Okay. There are just 

MR. WELK: Pardon. 

MR . EKLUND: There are just two . If I can 

2 4 agree on that date , Counsel, it would be May 30th and 

25 July 28th. 
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MR . WELK : If you tell my counsel that's what 

it is, I believe you . So we take off 5-C then? 

MR . EKLUND : Yeah, take out 5 - 8. 

Q. Does that then show how you adjusted your 

s progress as a result of the failure to pursue this job 

because of the line? 

A. Yes . 

MR . EKLUND : I'll offer those exhibits. 

MR . WELK: No objection to 5-A and S•C. And 

10 I'm assuming 5 - B has been withdrawn . 

11 MR . EKLUND: 5 - 8 ia withdrawn . Ia there any 

12 obj ection to 4 ? 

13 

14 

MR. WELK : No objection to 4 , 

MS . WIEST: Okay. I have exhibits 4, 5-A anC 

15 5 - C being admitted, 5 - B being wi thdrawn . 

16 MR. WELK : Aa long as we're having this 

17 conversation, is Exh i bits 1, 2 and 3 also admitted? 

18 HS . WIEST : Not yet . Any ob j ection to 1, 2 

19 and 3 from any of the parties? If not, 1, 2 and 3 will 

20 also be admitted. 

21 MR . EKLUND : I guess I would juat so we coulC 

22 get maybe the record straight early here , I would offe1 

23 the remainder of the exhibits down through 13 . 

24 MS. WIEST: Ia there any objection to those 

25 exhibits at this time? 
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MR . WELK: I have no objections through 

2 Exhib i ts 6 thr o ugh 10 . I guess I would object to 10, 

11 and 12 on foundation only to show who did the 

mi nutes on these. 1 have the other people here for the 

S other minutes . 

MS . WIEST : So you don't object to 6 through 

7 9 ? 

MR . WELK: No, I do not . 

MS . WIEST : 6 through 9 are admitted . And 

10 then the other Exhibits 10 through 12 you'll have to 

11 establish foundation for those. 

12 Q, Why don't you pick up exhibits 10, 11 and 

13 12 . Just generally , would you identify what exhibits 

14 10 , 11 and 12 are? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q , 

Agenda for progress meeting number one. 

And they're all identified aa progreaa note•? 

Yea, they are . 

And, to your knowledge, who prepare• thoae? 

19 Are those prepared by people from the architecture 

20 firm? 

21 

2 2 

A . 

Q. 

From the architect•a office, yea . 

And aometime after the meeting do you receive 

23 c op i ea of thoae for your file•? 

24 

25 

A 

Q. 

Yea, ve do . 

And would thoae be kept, I gueaa, •• part of 



• 

• 

• 

1 your records covering this Rapid City Airport 

improvement project? 

A . Yes. 

MR . EKLUND: I guess for Hr . Sand's 

standpoint , I would offer them. 

MS. WIEST: Is there any objection? 

31 

MR . WELK: Just for purposes of the record, 

8 may I inqu ire Mr . Sand who prepared these? 

MS . WIEST : Okay . 

10 HR . WELK : Mr . Sand, did you contend that 

11 these minutes 10, 11 and 12 are true and accurate of 

12 the events that are described? 

13 

14 

A. I would have to read them all through to say 

whether they was completely accurate or not, but 

15 they're supposed to be. 

16 MR. WELK: Well, I'm going to object still on 

17 the basis of foundation. He has to attest to the 

18 accuracy of the minutes . Merely because he has them in 

19 h i s file doesn't satisfy the foundation . 

20 MS . WIEST: Do you have any reaponae, 

21 Mr . Eklund ? 

22 MR . EKLUND : I guess I would juat aak 

23 Mr. Sand with reapect to the continued problem• and 

24 delay ■ cau ■ ed by US We ■ t and the fai lure to re l ocate 

2S t hi s l ne . do they document that proble m accurately? 
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A . Yes . 

MR . EKLUND : I ' d re-offer them. 

MS. WIEST: Well, I would sustain the 

objection of these . He can't attest to the accuracy of 

t he records . 

o. Mr. Sand , with respect to Exhibit No . 8, will 

7 you take that in hand? The second page of that, what 

i s that? 

A. This is where I wanted the addendum put to 

10 the preconstruction meeting minutes . 

Q . 11 Was this -- is Exhibit 8 a letter written by 

12 

13 

14 

15 

16 

you? 

A. 

Q . 

A . 

Q. 

It was written by my wife. 

At your instruction? 

Absolutely . 

And is that your -- does Exhibit 8, the 

17 second page of it, set forth your understanding of the 

18 conversations that occurred during the preconatruction 

19 meeting with the US West repreaentative? 

20 A . Yes . That's the way I understood it at the 

21 preconatruction meeting. 

22 Q . Mr . Sand. were you on the project on a daily 

23 basis? 

24 A. I tr i ed to be out there every day if 

25 p o sa :i b l e , yea . 
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Q. What wan the -- how would you characterize 

the progress by US West in relocating the line? 

A. I thought it was very , very slow . 

Q. What facts do you rely on to draw that 

5 c o nclusion? 

A. Well, if any specialist was putting in the 

7 cable, they was in the process of working pretty much 

from the time -- some days when we ' d get there this 

9 would -- they would be there -- it didn ' t take them too 

10 many days to put the cable in. But when they went to 

11 make the switch, US West would probably work like, 

12 would say, from 11:00 to 2 o ' clock and be gone . 

13 Con ' t think that's trying to make the switch very 

14 quickly on the line. 

15 Q. Taking in hand Exhibit No . 13, have you and 

16 yolr wife calculated the damages that were incurred aa 

17 a result of the delay in purauing thia contract? 

18 A . Thia is the contract, or the document that 

19 her and I prepared . 

20 Q. And just so the Commission is informed , what 

21 r ates are used? 

22 A . These are the state force account rates . 

23 They are set up by the state and federal government . 

24 Q. And are those calculations made in Exhibit 13 

25 are t hose keyed to the hours worked or not worked on 
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particular days? 

A. Th i s is computed off of the hours that was 

3 actually lost on the project . 

Q. And what was the total amount of damages 

incur red ? 

A. The total amount? 

Q . Yes . 

A. It ' s -- well, there's two figures here. 

9 don't know if there is a total on this sheet . Oka y . 

10 The total damages was $33,342 . 89 . 

11 Q. Are these figures, are they broken down by 

12 various pieces of equipment and varioua employees? 

13 

14 

A . 

Q . 

Yee, they are. 

And in the construction industry, in your 

15 opinion, are thoae damages claimed fair and reasonable? 

16 

17 

A . 

Q. 

I felt that they were . 

Are there any damages included in that that 

18 would not be related to the performance by US West? 

19 mean did you put anything in there that might be 

20 r el ated to weather or- -

21 

22 

23 

A. 

Q . 

A . 

No. 

-- outside forces? 

No . We felt that ve vas being very fair when 

24 we made this claim. 

2S MR . EKLUND: I think that's all . 
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MS. WIEST : Those are all the questions you 

2 have? 

MR . EKLUND : I'll offer 13 again . 

Ms : WIEST: Is there any objection to Exhibit 

1 3 ? 

MR. WELK: Yee, I will object to Exhibit 13 

for several reasons . First of all, Exhibit 13 is an 

8 amendment to portions of the Complaint that have been 

9 admitted into evidence. There's not been a material 

10 change, but the original damages were $31,625 and thia 

11 went up to 33,000. I will object on the ground& 

12 there' s i nsufficient foundation for the calculation 

13 shown because these have nothing to do with the actual 

1 4 l oss . There are numbers out of some book that somebod) 

JS has. There isn't sufficient foundation for the type of 

16 equipment as to the years and how that relatea . 

1 7 In addition, Exhibit 13, after the firat two 

18 pages, contains a certified payroll receipt that we 

19 have not received and was never filed with the 

20 Complaint . Exhibit 3 i s the portion relat i ng to some 

21 o f the scraper information that we have never seen 

22 until today . And exhibit the last three pages are• 

23 transmittal from a person by the name of Ed Rodgera 

24 from the Department of Tranaportation regarding hie 

25 review of these numbers. Mr . Rodger& ia not -· aa far 
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1 as I know, is not goi ng to be here to be able to be 

cross - exami ned . And , therefore, I object on the 

3 grounds of those last pages that are someth i ng by 

Mr . Rodgers , not by this witness . 

MS . WIEST : Do you have any response, 

6 Hr . Eklund ? 

MR. EKLUND : Well , I think Hr . Sand is an 

8 exper ienced construction company owner and is entitled 

to e xpress h is opinion as to his losses. I think the 

10 other matters that are submitted by Mr. Rodgers go only 

11 to the weight and are submitted solely for the purpose 

12 of establishing that these figures are not figures 

1 3 snatched from thin air, but are baaed on experience and 

14 in fact on rates accepted by the state of South Dakota 

15 Department of Transportation for the use of similar and 

16 like pieces of equipment . 

17 MS . WIEST : I will grant in part the 

18 objection . I don't believe that -- ■ ince Mr . Rodgers 

19 i sn ' t here, I don ' t believe that the Commission can 

20 accept his statement, which would be the last three 

21 pages of that exh i bit . And the other statements of Mr . 

22 Welk we will consider with respect to weight of the 

23 other pages of the document for Exhibit 13. So it is 

24 admitted with the exception of the last three pages. 

25 MS . WIEST: Do you have any further question• 
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of Mr . Sand, Mr . Eklund? 

MR . EKLUND : No . 

MS. WIEST : Mr. Welk . 

MR . WELK: Thank you. 

CROSS-EXAMINATION 

BY MR. WELK : 

37 

Q . Good afternoon , Mr. Sand . Mr. Sand, just so 

8 we c an paint kind of the b i g picture for the Commission 

9 o n t h is matter that you brought to the attention the 

1 0 owner of the land of the project i n question was whom? 

1 1 

12 

13 

14 

lS 

A . 

Q . 

Rapid City Regional Airport . 

And you were the primary dirt contractor for 

the pro j ect; is that corre ct ? 

A. I was t he primary contractor . 

Q . The primary contractor. And your completion 

16 da , e on this contract was to be September 30th , 1997; 

17 is that correct? 

18 A. That ' s correct . 

19 Q . And how many cub i c yards of dirt were you 

20 going to move in connection with this project? 

21 A. Approximately 24O - some thouaand cubic yarde, 

22 I believe . 

23 

24 

25 

Q . 

A. 

Q. 

Was this for your company a large contract? 

Not really , no . 

Was your company, from the per i od of June of 



• 

• 

• 

38 

1997 to September 1997 , working on any other pro j ect 

2 other than this project ? 

A. From what dates again ? 

Q . From June 16th when you became mobilized and 

started un til you concluded in September of ' 97 , did 

6 your company have any other projects going on? 

A. No , no. 

Q. Exhibit 14 , would you get that in front of 

9 you, please? Exhibit 14 , is that the cover sheet and 

10 the specif i cations on this project ? 

11 A. That ' B part of them . 

12 Q . Part of them. And pages 106 and 107 are 

13 attached . Are those the relevant pages of the 

14 specif i cations dealing with the relocation of utility 

1 5 services i n connection with this contract you were 

16 pe ~forming? 

17 

18 

A . 

Q. 

Basically, yea . 

Now, you had no written or oral agreement 

19 wi th US West to relocate the cables; is that correct? 

20 

2 1 

A . 

Q. 

I had an oral agreement . 

And where ia your oral agreement? Where doea 

22 that originate from ? 

23 

24 

A . 

Q. 

At the preconatruction meeting. 

And tell the Commiaaion what the oral 

25 agreement that you contend existed with US West . 
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A . Mr. Serfling and I wae at the preconstruct i on 

2 meeti ng . And he said that aa near as he understood, 

the cable wou l d be in June 3rd, I believe . And as aoor 

as it came in, that they would proceed as quickly as 

S possible with the installation of the cable. 

Q . And have you told the Comm i aaion the entire 

7 agreemen t that you believe existed as a result of that 

8 meeting on Hay 30th, 1997? 

A. As near as I know, that's what the agreeme nt 

10 was, that he would i nstall it•• soon as poaa i ble . 

ll Q. And so that was the agreement , that US Weat 

12 upon receipt of the cable, would inatall it•• aoon •• 

13 possible? 

14 

15 

16 

A . 

Q . 

A. 

Yeah. 

That's your contention•• to the agreement? 

Well, as soon aa the cable came in, that the) 

17 would install it, but it waan • t being inatalled . 

18 Q . I just want to get your contention now. 

19 Okay ? And your contention , as I understand i t , at this 

20 meeting on Hay 30th, 1997, was that Hr. Serfling from 

21 OS West aaid that the cable waa anticipated to be 

22 received around June 3rd, and when he received it he 

23 would inatall it. Ia that the agreement? 

A . That was what was said. 

25 Q . And what do you contend OS West fa i led to d0 
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in connect ion with that alleged agreement? 

A. Well, I don't think that -- I tried to call 

several times and find out whether the cable came in or 

not and what was happening or what the process was. 

S Nobody ever gave me any results. They never told me 

6 whether the cable came in or didn ' t come in. 

Q. Well , the cable is in and installed as of 

8 June 26th; is that correct? 

A . I believe so . 

10 Q . So what I ' m try i ng to find out about the 

11 breach of the alleged agreement is are you contending 

12 that they didn ' t install it quick enough upon receipt 

13 

14 

15 

of the cable? Is that your contention? 

A. That's my contention . 

Q . When you got the plans and specifications to 

16 bid on this job , you knew that there was a copper cable 

17 and you knew that there was a fiber optic cable , did 

18 you not? 

19 

20 

A . 

Q . 

Yee . 

And you knew as an experienced contractor 

21 that a f i ber optic cable is a very important piece of 

22 telecommunications equipment that carries traffic 

23 telephone traffic? 

24 

25 

A . 

Q . 

That's true. 

And you know that the fiber optic cable in 
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transferring traffic has more traffic on it than a 

2 copper cable, don't you? 

A. Normally yea . 

Q . Now , when you got the plana and 

41 

S spec i fications, the date of completion of the job was 

set by the owner not by US West or you ; is that 

7 correct? 

A . That • a correct . 

Q. So when you got the bid, you aa~ the plans 

10 you, saw a completion date of September 30th, and you 

11 know that there were two cables out there chat had to 

12 be relocated; correct? 

13 

H 

A . 

Q. 

Yes. 

Now, let ' s go back to the Ma y 30th, 1997 , 

1S meeting and about what happened. Now, as I understand 

16 i: in talking to people , that thia preconatruction 

17 meeting, the purpose of that ia to have the appropriate 

18 contracting officials sit down with you, the federal, 

19 the state government, US West, any other utility 

20 people, to talk about how the construction would 

21 proceed? 

22 A . That's correct. 

23 Q . And at that meeting there were aeveral 

24 people; is that correct? 

25 A . Yea . 
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Q. Now , we have an exhibit of the minutes . 

2 There's two exhibits , Exhibit 6, which are handwritten 

3 mi nu tes , and Exhibit 7, wh i ch are typewritten minutes; 

i s that correct? You need to get those in front of 

5 you . First of all, I'm going to ask about Exhibit 6 . 

You 've never see n those before, have you? 

A. No. 

Q. Exh i bit 7 did you see? 

A. Yea. 

10 Q. Now , those are notes that are typed up by the 

11 engineer ; is that correct? 

12 

13 

A . 

Q . 

That's correct . 

And just so the Commission knows, i ■ that the 

14 engineer gets paid to type up notes; ia that correct ? 

1 5 

16 

17 

1 8 

A . 

Q . 

A . 

Q. 

19 c orrect? 

20 

21 

22 job? 

23 

24 

A. 

Q. 

A . 

Q. 

I have no idea what they pay them for. 

You don ' t pay them, do you? 

No. 

And US West doesn't pay them; is that 

I don't know . 

Don't you know there waa an engineer on the 

Yes, I know there wae an engineer there . 

And what is the purpo•e of the engineer in 

25 this construction job? 
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A. To design and see to it that it proceeds in a 

2 normal, efficient way . 

Q, And this involved an airport , so it involved 

also as an owner and also the state government in 

s making sure that all of the appropriate federal and 

6 s t ate regulations regarding an airport were complied 

7 wit h; is that correct? 

A. That ' s correct . 

o. And just to set the stage on the May 30th, 

10 1997, meet ing , the attendees at that meeting are found 

11 on the fourth page; is that correct? It ' s the last 

12 page in Exhibit 7. There's a liat of people starting 

13 

14 

15 

there with Bob Rothermel , R-o-t - h - e - r-m - e - 1; correct? 

A. Yes. 

Q . And Mr . Rothermel, he ' s representing the 

16 Alliance of Architects and Engineera? He was the 

17 eng ineer on this project ; ia that correct? 

18 A. That ' s correct . 

19 Q . And he waa the overall engineer of the 

20 proj e ct; is that correct? 

21 A. That ' s the way I understood it. 

22 Q . Now, Gary Norton, he ' s alao with the Alliance 

23 of Architects and Engineers? He was the project 

24 engineer; is that correct? 

25 A . That's the way I understood i t . 



• 

• 

• 

Q . He's the person that had the day-to - day 

r espons i b i l i ty f rom the engineering standpoint to 

3 supe r v i se ; i s that correct ? 

A . I suppose . 

o. We ll, and then we have Mr . Douglas Stulken on 

t he bo tt o m of t he attendees , the Alliance of Architects 

7 and Eng i n e ers . Aga i n, he was the man who was on aite 

8 du r i ng you r work ? 

A . Ye s . 

10 Q . So I j us t wa nt t o ge t th e p ecki ng orde r for 

11 the eng i nee rs i n orde r. There was Mr . Rotherme l on top 

12 o v e ra ll ; Hr . Nor t on , who had the responsibi l ity of th i a 

13 p ro j ect o n a day - by-day basis ; but Mr . Stulken was the 

14 ma n who was there day by day ; is that correct? 

15 A . Yea . 

16 

1 7 know ? 

1B 

19 

Q . 

.. . 
Q . 

Now, who did these minutes , Exhibit 7 , do you 

Wel l, I bel i eve Gary Norton . 

Now, I want you to turn to the last page 

20 be fore the attende es and under eubparagraph Kit etatee 

21 US West stated they would probably be st i ll working in 

22 the area on June 16th , 1997 , and that they needed to 

23 coordinate the work with the contractor . They are 

24 waiting for arrival of fiber optic cable for new line 

2 5 relocation . Do you see that ? 
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Q , 

Uh-huh. 

You have to answer yea or no , 

A. Yes. 

45 

Q . Now , are you telling this Commission that 

S Mr. Serfling did not tell this group of people that US 

6 West would be working on June 16th? 

A . Repeat that. 

Q. I~ that a true and accurate statement, those 

9 minutes? 

10 

11 

A . 

Q , 

I suppose i t is , yea . 

So there's no question Mr . Serfling said 

12 that; is that correct, which I read at subparagraph K? 

13 A . Still be working in the area on June 16th , I 

14 believe, would -- probably he did aay that . 

15 Q, Now, alao in thia minute• -- let'• g ive a 

16 little background to the Commiaaion. In order for you 

17 to start with a construction project, there needs to be 

18 a formal docume nt called a Notice to Proceed ; is that 

19 correct? 

20 

21 

A . 

Q . 

That ' s correct . 

That ' s the document that aaya you aa the 

22 contractor are authorized to commence work on the 

23 project? 

24 

25 

A. 

Q . 

That • a right . 

Now, Exhibit 15, do you want to get that in 
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front of you , pl~aae? Exhibit 15 is the Notice to 

Proceed regarding this project; is that correct? 

A. That ' s correct . 

46 

Q . And you accepted that Notice o n June 11th; i s 

that correct? 

A . That's correct. 

Q . You wouldn't dispute this is a true and 

8 accurate co~y of the Notice to Procee d , would you? 

A . No. 

10 Q . And t he Notice to Proceed states that you can 

11 commence work on or before June 20th , 1997, and you're 

12 to complete it on or before September 30th , 1997; is 

13 

14 

15 

that co rrect? 

A . No . 

Q . Well, I ' m reading the fi rst -- under the 

16 pa .:agraph i t says you are hereby not i fied to commence 

17 work in accordance with the agr eement dat ed the 9th da1 

18 of June on or before June 20th, and you are to c omplete 

19 the work on or before September 30th, 1997 . Do I read 

20 that accurate? 

21 

22 

A . You read tha t accurately . 

MR . WELK : I'd move f or the admission of 

23 Exhibit 15 . 

24 

25 

MS. WIEST : Any objections ? 

MR . EKLUND: No object i on . 
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MS . WIEST : Exhibit 15 has been admitted . 

well , you knew then on May 30th , 1997, that 

3 US West would be working on June 16th and that they 

were going to have to order the fiber optic cable, 

5 didn't you ? 

10 

A. According to Dennis Serfling , r was told that 

the cable was already ordered May 30th. 

Q. And was expected to be received by June 3rd? 

A. By June 3rd . 

Q. And you were -- Mr . Serfling also told you, 

11 though , that strike that. It was discussed during 

12 this meeting of May 30th that the Notice to Proceed waa 

13 

14 

going to be on June 16th; is that correct? 

A. No . It was going to proceed . We got our 

15 Notice to Proceed the 11th, I believe. 

16 Q. That's when you got that, but during the 

17 meeting on May 30th -- look on the second page , number 

18 11 . I t's Exhibit 7, Mr . Sand . Do you have that in 

19 front of you? 

20 

21 

A. 

Q. 

I understood you to ■ ay 11 . 

I'm sorry, I misspoke . I'm looking at 

22 paragraph numbered 11 in Exhibit 7. Estimated 

23 construction start•up. 

24 

25 

A. 

,;, . 
Yea . 

June 16th, 1997, but if possible, Sand would 
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like to start the week before? 

A. Yes . 

Q . That ' s an accurate representation of what waa 

d iscussed? 

A. Yes. 

Q. Now, as I understa~d it, after you got these 

7 minutes that have been received as Exhibit 7, you then 

sent in Exhibit 8 ; is that correct, which is a letter 

9 dated 6-17-97? 

10 

11 

A. 

Q. 

Yea . 

And you requested in this that the minutes 

12 say, •That the US West repre ■entative preaent at the 

13 meeting agree that they would be delayed in completing 

14 their work until the following Tuesday, June 3rd, when 

15 they would receive the cable . OS West would then 

16 proceed to i nstall it and• -- is that •make the 

11 switch•? My copy ia somewhat obliterated . Is that 

18 what your letter says? 

19 

20 

A. 

Q. 

I believe ao . 

So you aent this in on the 17th day of June 

21 1997 ; is that correct? 

2 2 

23 

A . 

Q . 

I believe so. 

When did you receive the typewritten minute• 

2, that were Exhibit 7 before you sent this letter? 

25 A. That I don ' t know. I can't recall that 
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date . But when I read them, I seen it wasn't in there. 

Q . But you don't know when you got them from the 

engineer and compared to what? 

A . No. I • d have to go back through my records. 

Q . And this letter that was written on 6 - 17 

6 would have been basically the second day that you 

started work ; is that correct? 

A. Yes. 

Q. And according to your testimony, were you 

10 being delayed at that point in time on 6-17? 

11 

12 

13 

14 

15 

16 

17 

18 

that 

and 

for 

A. 

Q . 

your 

A . 

Q. 

6-17 , 

those 

A. 

No, but I suspected we would be. 

You weren't being delayed on 6 · 16 or 6-17, i• 

testimony, because you were doing atripping? 

lie was doing atripping and auch as that. 

Well , if you weren't being delayed on 6-16 

why are you claiming damages in Exhibit 13 

dates? 

Because we couldn"t organize our men. It wae 

19 delaying us to an extent . Any time you have to work 

20 around something, it delays the project . 

21 Q . Exhibit 9 is another letter dated 6-17-97 . 

22 Tell me when you get that in front of you. That's a 

23 letter you wrote , another letter you wrote on that 

24 date; ia that correct? Or is that your wife again? 

25 A . That's my missus . 
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Q . Your wife is writing the second letter on 

6 - 17 . Was this written with your consent and 

3 permission? 

A. Yes. 

Q. And this letter says that US West has 

6 d e lay~d the project by failing to complete their work. 

7 The problem is hindering the orderly progress. We 

request a time e xtension for the period of delay and a 

9 claim will follow for additional time and expense 

10 caused by the delay. 

A. 

Q . 

Ha. 

so you were on the job two daya and you were 

11 

12 

13 

1 4 

already asking for an extension; i• that correct ? 

A . That's correct, because we could see what was 

15 happening . 

16 

17 

Q. 

A . 

18 extension. 

19 Q. 

Did the engineer ■ ever give you an extension? 

I don ' t believe we ever did receive an 

Isn't it true you got all the work done on 

20 the project before the completion date? 

21 A . That is true. 

22 Q. Isn't it true that you actually demob i lized 

23 and moved your equipment off the site somewhere around 

24 September 10th, 1997? 

25 A. That's true. 
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Q . So you fin i shed the job ahead of what you 

scheduled ; is that correct? 

A . That ' e correct . 

Q . wer e you paid all the monies that you were 

5 due under the contract ? 

A . No. 

Q . The monies that weren't paid, is that a 

8 dispute with the owner at the current time? 

A. Possibly will be . 

10 o. As I understand it, there is a dispute at the 

11 current time becauae of the amount of dirt that was 

12 moved? 

13 

1 4 

A . 

o. 
That's right . 

So other than this dispute as to how much 

15 dirt was moved , you received all your monies under the 

16 contract? 

1 7 

18 

19 

20 

21 

22 

A . 

o. 
amount of 

A . 

contract 

o. 

No . 

Okay. Ia there a withhold or eome other 

money? 

They"re withholding 10 percent of the 

plus the last estimate, yea . 

So the amount of this contract, I und e rstand, 

23 was approximately 400,000? 

24 

2S 

A . 

o. 
Yee . 

And how much have you rece i ved? 
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A. I can•t tell you that off the top of my head . 

Q . When you bid this job, did you and your wife 

sit down and figure out what your anticipated profit 

would be on the job? 

A. Absolutely . 

Q. And what was your anticipated profit? 

A. I don't think that has any bearing on this 

hearing. 

MR . WELK : I would ask that -- he haa asked 

10 for damages . I'm entitled to probe whether he's made 

11 profi t or not prof i t on the job. 

12 

13 

14 

A . 

Q. 

MS . WIEST : Can you answer the question? 

Yes, I made a profit on the job . 

Well , what waa your anticipated profit before 

15 you bid the project? 

16 

17 

A . 

Q , 

More than what it ia today . 

I understand that. I just want to get the 

18 numbers out , see what it is. 

19 A . I can't tell you the numbers. I'd be lying 

2 0 if I could sit here . 

21 

22 

23 

24 

25 

Q . 

A . 

Q , 

A . 

Q , 

Can 

No . 

Who 

The 

So 

you give me 

would know 

bookkeeper 

all you know 

a range? 

that? 

possibly vould . 

ia that you anticipated a 
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1 profit? You don't know the amount of the profit? And 

2 whateve r you got today, you made a profit, but it's 

lees than what you anticipated? 

A. Yes . 

Q. Now, I want to go through aome of your 

6 damages on the Exhibit 13. Are you with me ? Have you 

7 g ot Exhibit 13? 

A. Yes . 

Q. Now , as I understand it, this is what you did 

10 is you took this Blue Book of rates by t he state and 

11 you took those for operating expense; i a that correct? 

12 

13 

14 

A. I believe so . 

Q . And then you put an hourly rate for the 

equipment, which is separate than the operating 

1S expense; is that correct? 

16 A . Yea. 

17 Q. Now, these expenses that you gout out of this 

18 bo~~ . do they have any relationship t o the actual 

19 operating coat that you experienced on thia job? 

20 A. Fairly close, yea . 

21 Q. Do you track your operating expenses on a 

22 piece of equipment during the job? 

23 A. Moat of the time. 

Q. Do you keep records for the Komatsu, 

25 K-o-m-a-t-s-u, crawler and to determine whether your 



• 

• 

54 

1 operating expense was $21 . 00 (sic) on this job? 

A. You usually figure that at the end of the 

3 year. Total hours . 

Q . So you go back at the end of the year, figure 

5 out how many hours the machine operated, then work 

6 b ackwards ; is that correct? 

A . Well, you have to have a basis to start with 

8 aomewherea. 

0- But have you done a separate calculation on 

10 

11 

12 

13 

14 

1 5 

the Komatsu crawler to 

operating expense ia 21 

A . Prett.y close . 

Q. You have done 

A . Well, I have 

Q. And have you 

••• whether your actual 

bucka? (hours) 

that? 

estimated them, yea. 

done that? Have you done actual 

16 review of }•our records to aubatantiate that your actual 

17 operating expense ■ for all that equipment are what ia 

18 listed on the first page of Exhibit 13? 

19 A. I would say that all the operating expenses 

20 are actually higher than what we have lieted here. The 

21 actual operating expenae of each piece of equipment 

22 vould coat you more to operate it than vbat we have 

23 liated here . 

24 Q . And as operating expenses what do you include 

2s in there? 
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A . I believe it ' s fuel , and repairs, grease, 

2 oil. 

Q . Now , as to the age of t h i s equ i pment and 

depreciat ion, I'm looking at the page -- basically I 

think it's the fifth page of your Exhibit 13. Are 

those the years of the machinery? 

A. As close as we ca n come to them according to 

their aerial numbers , yea. 

Q . So the Komatsu crawler was a 1985; is that 

10 correct? 

11 A . That's when I bought it . That's what it was 

12 considered to be. 

13 

14 

Q . Right . Now , is all the equipment t hat 

listed in your damages , have you paid for that 

you ' ve 

15 equipment? It's not leased? 

16 A . 

17 het"e, yea. 

Q . 

A . 

Q. 

A . 

Q. 

A . 

Q. 

No . Well, there•• a aheepafoot that 's lease~ 

You've got to tell me what a sheepafoot ia . 

Item seven . 

What is it? 

It is a roller, aheepafoot roller . 

Okay . A compactor? 

Yea. 

So that w .. the only piece of equipment that 

18 

19 

20 

21 

2 2 

23 

24 

2S was not leased -- or, excuae me, that was leased ; ia 
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that correct? 

A . I believe so . 

Q. And all of the equipment that you ' ve lieted 

on Exhibit 13 , the first two page s , did it sit at the 

j ob site from June 16th until it was demobilized in 

September? 

A. Yea. 

Q . And i t never went any other place and never 

9 had no other place to go to? 

10 

11 

1 2 

13 

14 

15 

16 

16th 

A. 

Q. 

A . 

Q. 

to 

A . 

Q. 

No . 

Yea or no? 

No , had no other joba . 

Had no other jobs . So it sat there from June 

September 30th with no other place to go? 

That' a right . They vaa on the job . 

Now, you put in when you did the expenaea for 

17 the hourly raise for the equipment . I'm looking at the 

18 Komatsu crawler , and I "m over in the column that ••Y• 

19 54.28 per hour times 30 . Do you see that? 

20 

21 

A . 

Q. 

Yeah. 

Now , the 54.28, that'& the coat of the 

22 equ i pment versua the operating expense? 

23 

24 

A . 

Q. 

Yea . 

Now, the 30, as I understand it from your 

25 explanation, for those days of June 16th, 17, and 18, 
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you took ten houra per day times three days, 30 houra? 

6 

A. That's right . 

Q. And then you totaled all theae up and you 

d ivided it by two ; is that right? 

A. That is the ""Y the state tells you to do 

yes. 

Q. Why do you divide by two·? 

A . That's the way they want it done . 

Q . So this is the methodology the state would 

it, 

10 do ? They gave you the operating hourly rate and divide 

11 by two? 

12 

13 

A. 

Q . 

Yea. Thia is etand - by time, stand-by rate . 

Now , the bottom of the first page of Exhibit 

14 13 t a lks about no production stand-by ratea . Now, what 

1S i s the d i fference between the top of the exhibit and 

16 the bottom of the exhibit? 

17 A . Because the top one is production cut to 

18 one - half, these three days• operating expenses. The 

19 bottom is 

2 0 

21 

Q . 

A . 

Excuse me . 

Ia separating expense, hourly rate . 

22 Evidently these •· now what was your question again? 

23 Q. I'm trying to figure out the difference, •ir, 

24 between the top and the bottom . 

25 A . The top was production cut by half . The 
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bottom of i t was cut 100 percent on these two 

2 mach i nes. They were never run . 

Q . So were the machines on the top half of 

Exhibit 13 , th~ first page, were they running for other 

5 parts of the job? 

10 

11 

12 

idle? 

A. 

Q . 

A. 

Q . 

A. 

Q. 

Half of the time . 

Half of the time? 

Probably . 

And these two on the bottom were sitting 

Yea . 

All right . You didn't divide on the bottom 

half 13 you did divide the bottom half by two•• well 

14 cons i stent with your methodology? 

15 

16 

A . 

Q . 

Yea. 

Now, going to the next page , all right, that 

17 you just put some different dates on that on the top of 

18 page two. You put the dates June 19th, 20, and 23rd; 

19 correct? 

20 

21 

A . 

Q. 

Yeah. 

You took the same types of methodologies we 

22 just went through and then multiplied those ; ia that 

23 right? 

24 

25 

A. 

Q. 

Yep . 

Now, on the labor costs on page two, 
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apparently someone took the payroll for the week of 

6-21 and then you added two week ■ together and then 

added a 25 percent overhead and then divided by two ? 

Is that what you did ? 

A. I believe that ' s what we're told to do . 

Q. You have a 25 percent overhead in your 

7 company ? 

A. In labor? 

Q. Well , I don ' t know what 25 percent overhead 

10 means so you have to tell me . 

11 

1 2 

13 

14 

A . 

Q . 

On the labor . 

You have a 25 percent overhead? 

A. On a payroll . You got to add all your 

insurance and all that in . All the unemploymente . 

15 Thio is just the exact payroll . 

16 Q . I understand you took the payroll and added 

17 25 percent on top of it? 

18 A . For administration and everything else, for 

19 the insurance and all of that , yea, that goes along 

20 with that . 

21 Q . Well, are the following two pages o f the 

22 payroll . is that what was used to calculate the payroll 

23 in this case? 

24 

2S 

A. 

Q . 

Yep. 

And you also included 12 hours, it look• like 
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to me, of your time, or several hours d u ring this 

2 period , 12 hours a day in your labor; is that right ? 

A. In my labor. 

Q. In t h i s labor c alculat ion you i ncluded 12 

s hours each day for you as the owner/superv i sor and then 

you put 25 percent on top of that; i ■ that righ t ? 

A. That 's probably about right . 

Q . You're not part of the overhead ? 

A. I believe I'm entitled to wagea the same aa 

10 my employee s. 

11 Q . So you don't conaider youraelf part of the 

12 overhead then in your calculation? 

13 A. No . I always figured that I was the owner 

14 and I shouldn ' t be charged overhead . 

15 Q . Now , you ' ve also added theee at the end. And 

16 you've got this category of loat job continuity , 

1 7 $10,000 . Now , tell the Commi aaion how you came up with 

18 thdt. 

19 A . Any time that you ■ tart a project and you 

20 have to sw i tch from one end , to the middle, to the 

21 other end, to the borrow pit , every time you make that 

22 switch, i t coats money . You've got to reorganize your 

23 men every time . 

24 

25 

o. 
A . 

Can you tell me how you calculated $10 , 000 ? 

By the lose of production. 
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How did you do that? 

Because when they should be hauling ten loads 

3 an hour they get three . 

o. How did you try to calculate $10 , 000? Can 

5 you explain as a formula like you did the others? 

A. I really didn ' t have a formula on it . 

7 c ould see how much lost time we was getting moving back 

8 and forth fro m one end of the project to the other . 

Q . So you can ' t explain how you calculated the 

10 $10,000? 

11 A . Well, all right . We moved from here down the 

12 road . Prom there we go to the other end, we atrip , 

13 then we go back out to the borrow pit . Every time I 

14 move, I lose time in moving thoee equipment and got to 

15 establish the pattern of work every time we move from 

16 one end to the other . 

17 Q. I'm not diaputing that . Can you juat tell•• 

18 how you calculated $10 , 000 came out even? I me•n 1• 

19 there some calculation you went through? 

20 

21 

22 

A. 

Q . 

A. 

23 doubt. 

24 Q. 

I juat kind of lump-aummed it off. yee . 

So you just kind of --

And I thought I g•ve them the benef i t of the 

Was your profit on the job going to be more 

2S than $33,000? 
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I hope to. 

When you bid it you thought it was going to 

than 33 ; is that correct? 

A. Oh, yes . 

Q, Is i t more than 33 after you're done now? 

A . I believe so . 

Q. And when you consider the profit, do you 

e consider all your wages and materials and equipment in? 

10 

11 

12 

A . As expenses? 

Q . 

A. 

Q. 

hs . 

Absolutely . 

So all of the same calculations that you went 

13 through for US West , you went through those same 

14 calculations to determine your profit on the job . Ia 

15 that what you are telling us? 

16 

17 

A . 

Q. 

Not the exact aame calculations. 

What did you change for determining your own 

18 prof i t versus what you ' re trying to charge US West? 

19 A . As far as the wagea and all of that, yea, I 

20 go through all of that ; and I need a 25 percent 

21 overhead cost incurred . 

22 Q . So your profit, aa I underatand, on thie job 

23 ie more than the amount of money that you're charging 

24 US Weat trying to say that they ove; ie that correct? 

25 A . Well, I hope to, yes . 
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Q . As of today Is It or not? 

A. As of today I don ' t have all the final 

3 payments on the project . 

Q . Whe n you vere doing t.b i. e project, Mr. Sand, 

5 d i d Mr . Wegman from the PUC come out? 

A. Yea . 

Q . And when d i d he c ome out to the job? 

A . Oh , my . 

MS . WIEST : Do you want to take a break? Can 

10 we just take a break for a few minutes? 

1 1 IAT THIS TIME A SHORT RECESS IIAS TAKEN . I 

12 MS . WIEST : Let•• go back on the record . 

13 Mr . Welk . 

14 MR. WELK : Thank you . 

15 Q . Mr. Sand, during the break did y o u have an 

16 opportunity to consult your diary a ■ t o when Mr . Wegmar 

17 came out to the project to see you? 

18 

19 

20 

21 

22 

23 

A . 

Q . 

A . 

Q. 

A . 

Q . 

He waa there the 20th. 

20th day of June 1997? 

Right . 

You had a conversatio n with him on that day ? 

That's right . 

During that conversation with Mr . Wegman , d id 

24 you threaten to cut the fiber cable that day? 

25 A . I said I proba b ly should juat haul it o ff . 
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o. Did you threaten to cut it that day? 

A. Well, that would be cutting it. 

0- So the answer to my question is yea? 

A . Yes. 

o. And did you have equipment on that day, large 

6 scrapers driving over the top of the fiber cable? 

A. I believe -- let me look. No, I didn't, not 

20th. 

Q. My last questions deal with Exhibit 14 and 

10 that's the contract portion if you want to get tbat in 

11 front of you, the second page. It ha• 106 on the 

12 bottom of it. And the third full paragraph where it 

13 states, •tt is further understood and agreed that the 

14 contractor shall, upon the execution of the contract, 

15 notify the owners of all utility aervicea or other 

16 facilities of hia or her plan of operations. Such 

17 no t ification shall be in writing addressed to the 

18 person to contact as provided hereinbefore in this 

19 subsection and the subaection titled restoration of 

20 aurfacea diaturbed by others of this section. A copy 

21 of each notification shall be given the engineer . • Die 

22 you vrite -- did you send any written notice to 

23 Hr. Serfling about your operation&? 

24 

25 

A . No, I did not . 

HR. WELK : I have nothing further. 
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2 questions? 

MS . WIEST : Ms. Cremer, do you have any 

MS . CR EMER : No, I don't . 

MS . WIEST: Commissioners? 
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CHAIRMAN BURG : Yeah, I have a couple, three 

here. Wha t did you find out at the preconstruction 

7 meeting as far as the moving of the US West cable? 

A. Wha t did I find out? Well, I understood aa 

9 soon as the cable was received, which was supposed to 

10 have been in on the 3rd , that it would be installed 

11 juRt as soon as possible . 

12 CHAIRMAN BURG : And then going to that, the 

13 last question Mr . Welk asked you, it was understood 

14 that you notified the owners of all utility services . 

15 Why did you not do that part of the contract? 

16 A . Because the utilitiea and everything was 

17 there, a nd they waa notified verbally at the 

18 preconstruction meeting . 

19 

20 

21 

A . 

CHAIRMAN BURG : Go ahead. 

I thought that would be sufficient, 

CHAIRMAN BURG: Did you have any 

22 responsibilities for the moving of that or con t racting 

23 to have that cable moved? 

24 

25 

A. None . 

CHAIRMAN BURG : How waa that handled? 
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A. It was evidently handled between the airport 

2 board and the telephone company, I suppose . 

CHAIRMAN BURG : Did you have any contact with 

t he a irport board when it waen • t be i ng moved when i t 

S should have ? 

A. I called one time, yes . 

CH~IRMAN BURG : And what waa t he i r response ? 

A. Not c o c al l t hem aga i n . I was suppos e d to do 

9 everyth i ng through Bob Rothermel . 

10 

1 1 A . 

CHAIRMAN BURG : Who i s Bob Rotherme l ? 

He ia the head arch i tect of Alliance of 

1 2 Ar ch i tecta . 

1 3 

14 A. 

CHAIRMAN BURO : Did you contact him then ? 

He was t he one that told me not to be cal l ing 

1 5 h i m also . Yes, he was contacted . 

16 CHAIRMAN BURG : Was there -- to your 

17 know l edge , was there any kind of a contract between US 

18 West and either the airport board or the architect? 

19 

20 

A. I have no idea about that, no . 

CHAIRMAN BURG : So you don't know how the 

21 moving of the cable••• handled? 

2 2 

23 

A . No . 

CHAIRMAN BURG: If I recall your original 

24 request from us, you indicated that you requested a 

25 line locate : ia that correct ? 
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A • Yes, we did . 

CHAIRMAN BURG : When did you do that, do you 

remember? 

A. I c a n't remember the exact date . I would 

S have to go back through the diary . 

CHAIRMAN BURG: Did you request that of US 

7 West or of One Call? 

A. We -- I called One Call, and they called me 

9 back before they sent the job number out, I bel ieve . 

10 And it was a lady by the name of Sharon . And I waa 

11 hauling the Xomatau cat to the project . I was going 

12 under the underpass at Presho . And she said that, 

13 • Your project has been checked out . You can go ahead 

14 and d i g . There's nothing in the road . • When I got to 

15 Rapid Ci ty, Excavating Specialist& waa working on the 

16 fiber optic, putting a pipe or eomething under the 

17 road . And I knew immediately that nothing had been 

18 done because the gasoline had never been located . The 

19 telephone had never been located , and all of the REA 

20 was still setting there . 

21 CHAIRMAN BURG : What's your responsibility 

22 once you contact One Call? 

23 A. It seems to me that my responsibility is to 

24 see to it that the lines are removed whether One Call 

25 haa anything to do with it or not . 
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CHAIRMAN BURG: You know, I'll ask aomebody 

2 elee later on the One Call question becauae I think 

t here ' s some responsibility that it locate it at a 

certa i n t i me . Bu t you ind i cated t o me i t took a period 

s o f how long ? Or i n your previous testimony, how long 

t o get the complete locate done? 

A. Oh my . we go back to these dates again . 

CHAIRMAN BURG : Well, if you just want to 

9 e st i mate. I ' m not 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Well , I'd say i t probably took - - this would 

b e an estimate •· f i ve to six days before they got all 

everything located and I don ' t think they got it 

all located because that part of the copper cable waa 

located down through the bottom and -- but it had never 

been located on through the cut because it was -- they 

was supposed to have lowered it and it waa. And then 

they finally hired a contractor to come out and dig 

down and find it and remove aped up there . But I waa 

finally told by Mr. Babbe that if we hit the cable, 

that the US West would stand the expense . Go ahead 

and cut it if it was necessary. 

CHAIRMAN BURG: Did you do that ? 

A. No . Fortunately, we didn't cut it . 

CHAIRMAN BURG : And did you -- you said it 

took, you're estimating , five days to get the locate 
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finished; is that right? 

A . I suppose something in there . 

CHAIRMAN BURG : During that time where that 

4 was not getting done -- I wasn't quite clear when you 

5 were talking . Was the fact of not having the locate, 

6 not the moving cable , but not just having the locate 

7 caus i ng inco nvenience and longer routes? 

A. Well, beings it wasn't l ocated, we went ahead 

9 and stripped with the idea that we wouldn't get deep 

10 enough or d ri ve over it or damage it in any way . 

11 CHAIRMAN BURG : That' ■ true, you ■ tripped . 

12 But did the fact that you could not cut deeper in that 

13 because 

14 A . Yea . 

15 CHAIRMAN BURG : -- you didn't know the 

16 location cause inconvenience? 

17 

18 

19 

A . 

A . 

hs. 

CHAIRMAN BURG : Was this a state project or? 

Thia was a city project, through the city of 

20 Rap i d City . 

21 CHAIRMAN BURG : City of Rapid City . And tbei 

22 you spent quite a bit of time talking about the 

23 overhead amount . Ia this a atandard amount that the 

24 Blue Book offers you the same as the other pricea? 

2S A. That, you would have to talk to my wife 
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CHAIRMAN BURG : Okay . I just have a 

quest i on . Do you intend to call her? 

MR . EKLUND : Ye s . 
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CHA I RMAN BURG : Thank you . Okay . That ' s all 

I have. 

MS. WIEST : Any other q uestions ? 

COMMISSIONER SCHOENFELDER : I need to know 

9 you referenced someone by the name of Mr . Babbe. Who 

10 does he work for? 

11 A . Us West . Is that not his correct name , Mike 

1 2 Babbe? He is supposedly the engineer for -- the 

13 construction eng i neer of US West . 

14 COMMISSIONER SCHOENFELDER: And he to l d you 

15 to go ahead and cut the cable? 

1 6 

17 

A . This was the copper cable because 

COMMISSIONER SCHOENFELDER : Okay. There's a 

18 lot of difference . 

19 

20 

21 

22 

A . 

A . 

Yes, all k i nds of cables . 

COMMISSIONER SCHOENFELDER : Yeah , but •· 

Not this . 

COMMISSIONER SCHOENFELDER: Nho does the 

23 copper cable c onnect to, do you know? 

24 

25 

A . It was US We st . 

COMMISSIONER SCHOENFELDER : Yeah , but what 
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1 kind of 

A . It was a small line. It went out to, I don't 

know, four or five farms, or ten farms or someth i ng. 

don 't have no idea. 

COMMI SSIONER SCHOENFELDER : Okay . Thank 

you. 

MS. WIEST: Any other quest ions from the 

8 Commissioners? Any redirect, Hr. Eklund? 

REDIRECT EXAMINATION 

10 BY MR . EKLUND : 

11 Q. 

12 contract 

I guess as long as Mr. Welk referred to the 

I've introduced part of i t. . ta tbe order· 

13 of work -- is there a section in the contract that 

14 apecifically set.a forth the order of work a ■ far•• 

15 phase one of this project? 

16 A . Yes. 

17 Q . And what is that? 

18 A. Fence removal and in ■tallation, temporary 

19 fence, including excavation, of -- well , let's see 

20 here. Am I on the right thing? 

21 Q. I think th is is phase one . 

22 A. Yeah , yea , fencing and inatallation of 

23 temporary fence, relocate County Road C-232. 

Q . And that's the county road that we've been 

25 talking about here? 
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A. That's the one that has to be done as soon aa 

that's in the contract that that's the most 

important part of it . 

Q. And this is the bid package that you get when 

S you bid on th i s? 

A. That ' s right. 

Q . And that's what? 

A. The bid and specs and everything . 

Q . Counsel took Exhibit 14 out of and I 

10 assume US West would have had a copy of that bid 

1 1 package ao they would have known about the project . Ia 

12 that your underatanding? 

13 

14 

15 

A. That's the way i t waa put into the 

preconatruction meeting , yes . 

MR . EKLUND : That ' • all . 

16 MS . WIEST: Any other quest i ons of thia 

1 7 wi tness ? 

18 MR . WELK : I juat have one . 

19 RBCRQSS-IXAMINATION 
20 BY MR . WELK: 

21 Q . When was the copper cable, do you know , cut 

22 over? 

23 A . That would be when we was up there along the 

24 runway . 

25 Q • The copper was cut over before you started on 
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A. Cut over , what do you mean? 

Q. Well, it was moved? 

A . No , the copper cable was never moved. 
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Q. But i t was cut over from where you could do 

the work ? 

10 

11 

12 

A . No . 

Q. Are you telling me the copper cable 

i nterfered with your work ? 

A . 

Q , 

A. 

We thought it would , ye a . 

But did it? 

Luckily, no. It was deep enough we didn't 

13 cut i t, but we hauled the dirt off the top of the 

14 copper cable . 

l S MR . WELK : I have nothing further. 

16 CHAIRMAN BURG : I do have one other I want to 

17 clarify . The scope of your contract waa to move the 

18 co~nty road and do the airport extension as well? 

19 

20 

21 

22 

23 

A . 

A. 

Yes . 

CHAIRMAN BURG : You had the whole contract? 

Yes . 

CHAIRMAN BURG : Okay . Thank you . 

MR . EKLUND : Now , juat so there's no mistake , 

24 there is a phase two that he did not have. 

25 A . Yea, there•e phase one and phase two . 
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1 Another co n tractor got phase two , but it was on the 

2 oppo s i t e end of the airport . 

o n t h e 

S r i ght ? 

CHAIRMAN BURG : Bu t you had everything we see 

up here everyt hi ng traced in yel low; is that 

A. Ye s . 

COMMISSIONER SCHOENFELDER : Bu t for 

8 exca vation and d i rt only , or did you do the actual 

9 pav i ng o f t he road and that sort of th ing ? 

10 A. We do ne the gravel and installat i on of the 

11 p i pe . There was no paving on this road . I t ' s county 

12 road . 

13 COMMISSIONER SCHOENFELDER : Okay . 

14 the runway ? 

1 5 A . No , the runway was just an exten sion, 

16 ove r shot safe ty zone . 

1 7 MS . WIEST: Any other questions of this 

18 wi t ,e sa ? If not , thank you . You may call your next 

19 witness . 

20 MR . EKLUND : We would pick up here in 

21 c hronolog i cal fashion . I'll call Genene . 

22 

2 3 

2 4 

25 

a••••• 8llD, 

called as a wi tness, being first dul y sworn. 

was exam i ned and testif i ed as follows : 

DIRECT EXAMINATION 



• 

• 

75 

BY HR . EKLUND: 

Q . Okay , Genene, would you identify yourself? 

A. I am Genene Sand , co - owner of Sand 

Construction and bookkeeper . 

Q . Okay. And hav e you been i n the construction 

business the same length of time as Ray? 

h. Yea , I have . 

Q. Did you get i nto it at the same time he did? 

A. Although he has had a lot more years than I 

10 have because he ' s been doing this aince he was f i fteen 

11 years old and I ' ve only been working with it since I 

12 married him . 

13 

14 

15 

Q . 

A . 

Q . 

And when was that? 

In 1962 . 

You indicated that you're also the bookkeeper 

16 of Sand Construction? 

17 A . Yes . 

18 Q . And did you participate in the preparation of 

19 Exhibit No . 13? 

20 

21 

A . 

Q. 

I prepared the figures . 

Tell us, Genene , the methodology adopted by 

22 yourself and your co-owner for the calculation of the ■e 

23 damages . 

A . Well , originally I wanted to prepare 

25 something ehowing what particular pieces of equipment 
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1 were uaed certain days and what·- and show the loss of 

2 production for those pieces of equipment . And so I 

3 ut i lized my work di~ry and our certified payroll aheeta 

to come up with the equipment as to how it was being 

5 used those particular days . 

Q. Okay . 

A. And, any way , I used originally the force 

account rates from the Blue Book that were in effect 

9 about 1993. And I used those operating expenses and 

10 hourly rates as set down by the DOT . 

11 Q. Now , Exhibit 13, were those updated from 

12 1993? 

A. Yes, since I had originally used figures fro■ 

1993 , I thought it would be best to ahow the nev 

13 

14 

15 

16 

17 

18 

figures from the 1997 data request Blue Book &8 to hov 

t.hey compared to what I originally submitted using 1993 

data request . And 80 I juet re-did the juatification 

here . And •• you can see using the new 1997 f igurea, 

19 it wasn't a whole lot of difference. Originally I had 

20 losses of 33,300 -- no, not originally . Originally I 

21 believe I had losses of, say , 31,000-some odd dollar• . 

22 And when I revised it using the latest 1997 figurea, I 

23 came up with 33,000-some odd dollars . So there wasn't 

24 a whole lo~ of difference. And I was just trying to 

25 ahow here that the figures I uaed to begin with were 
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r e asonable . 

Q . How do you calculate the overhead figure for 

3 Sand Construction? Is that baaed on exper i ence over 

the years ? 

A. The ove r head figure that i s used in here, the 

25 percent on l abor , i s a standard f i gure that is used 

in f i gur i ng force account rates for the DOT. You have 

t he r i ght t o add 2 5 percent for bond i ng , insurance, and 

9 o t her overhead f i gu r es. So they just let you use a 

10 standard 2 5 percent for that, and that ' s what I did. 

11 j ust comple tely followed their rules on stand-by . 

1 2 Q . Okay . 

1 3 

14 

A. 

Q. 

Equ i pment losses . 

So that isn't necessarily a figure that•• 

15 peculi ar to Sand Construction . That's an industry-wide 

16 f i gure in South Dakota? 

1 7 

18 

A. 

Q. 

Right . 

An d in preparing theae calculationa, I think 

19 you've test i f i ed that you correlated thoae wi th the 

20 entr i es in your day book, or your diary aa you might 

21 call i t ? 

22 

23 

A . 

Q . 

That's r i ght, that'& right . 

So the loaa of production f i gures are actual 

24 a n d not est i mated? 

25 A . No, they ' re not eatimated at all . They ' re 
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MS. WIEST: Mr . Welk . 
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MR . WELK : I just have a couple queationa on 

the numbers . 

CROSS-EXAMINATION 

7 BY MR . WELK: 

Q. Are you telling this Commission that during 

9 the time that this equipment waa sitting from June to 

10 September out there that you actually lost this amount 

11 of money? Is that what you're telling the 

12 A. No. I'm telling you just what I have down o 

13 paper here , that on June 16th, 17, 

14 was cut to one-half on those three days on those 

15 particular pieces of equipment . 

16 Q. But that equipment, Mrs. Sanda, sat there 

17 from June 16th to September 10th and had no other place 

18 to mnve ; isn't that correct? 

19 A. We wouldn't have wanted it to move 

20 elsewhere . We were doing thie project . 

21 Q. That's my point . So it sat there for past 

22 June 16th all the way through September 10th ; is that 

23 correct? 

24 A. Of courae it aat there -- it didn't juat ait 

25 there . Me were ueing it a lot of daye . 
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o . But there waa no other place that you could 

ha ve used that equipment because your husband testified 

t h i s i s the only job that was going that needed that 

equipment at that t i me ; is that correct ? 

A. We l l , it is correct in a way . We had this 

j ob to do and we were using the equipment on this job . 

I t could have gone elsewhere . It isn't that we didn't 

have other work to do . We d i d have other private work 

9 and so forth t hat we could have done, yes . 

10 Q. I thought your husband told me during his 

11 test i mony that there were no other joba that they 

12 had 

13 

14 

15 

A . 

Q , 

A. 

No other large joba . 

to uae thia equipment? 

No other large joba, but we always have amall 

16 pieces of work to do at all times . 

17 Q. Well, you mobilized thia equipment from 

18 oa · las to Rapid City, which i• how far a di ■ tance? 

19 

20 

A . 

Q , 

230 miles . 

And that's a significant expenae to move that 

21 equipment thia eize out there, is it not ? 

22 

23 

A . 

Q , 

Yea, it is . 

What•• the coat to mobilize the equipment 

24 from Dallas to Rapid City to move this equipment out? 

25 A, Well , on a piece of equipment, you could 
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$4 . 00 a mile, minimum. 
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Q . Does that include the transportation, the 

labor , the fuel , everything? 

A. May n ot be quite all of it, but I think it's 

6 pretty close . 

7 Q . It's a significant coa t to mobilize it? 

A. Yea . 

Q . That would be $3 . 00 per mile for each piece 

10 of equ i pment ? 

11 

12 

13 

14 

15 

A . 

Q . 

A . 

16 Mr . Welk? 

17 

18 

19 

20 

21 

Three to $4.00 a mile . 

For each piece of equipeent? 

Right. 

MR . WELK : Thank you . 

MS . WIEST: Do you have any other questiona, 

MR . WELK : No. 

MS . WIEST : Me . Cremer? 

MS . CREMER: No . 

MS . WIEST: Commiaaionere? 

CHAIRMAN BURG : Just one . When you 

22 originally planned th i s construction project, what 

23 completion date did you anticipate? 

24 A . As we showed in our original schedule of 

25 progress, we estimated that we should be done by 
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approximately -- I believe it shows approximately 

2 September 15th on that schedule . At that time that was 

as cloee of an estimate as we could figure . 

CHAIRMAN BURG: But what I guess I'm getting 

at i s you d i d f i n i sh by that date aa was testified 

6 befo re? 

A. We d i d . 

CHAIRMAN BURG: And you sa i d that -- you 

9 know, you said you had to transport your equ i pment that 

10 far . If you would have been finiehed with that 

11 equipment out there, would you have had to tranaport it 

12 back to Dallas to use it again or that vicinity? 

13 

14 

15 

A. We would have had to transport it back to the 

next job, wherever it might be . 

CHAIRMAN BURG : And could you have moved to 

16 those jobs aooner i f you would not have had the holdup 

17 due to the mov i ng of the cable , any piece ■ of 

18 equ i pment ? 

19 A . Well, we at i ll claim that the moving of the 

20 cable delayed us from at least one to one and a half 

2 1 weeks . 

22 

23 A . 

CHAIRMAN BURG : And tho■ e --

And i f we wouldn ' t have been delayed those 

24 one to one and a half weeka , ye ■ , we would have been 

25 out of there one and a half weeks sooner . 
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CHAIRMAN BURG : ls that the basis for the 

loss, at least part of the basis for the loaa you're 

3 claiming is that if you could have been out there a 

4 week to a week and a half sooner, you could have been 

S making money at another project? 

10 

11 

A. Sure . 

CHAIRMAN BURG : ls that part of what you're 

c la imi ng here? 

A. I haven't given that a whole lot of thought . 

CHAIRMAN BURG: That's all I have. 

MS. WIEST : Any other queationa from the 

12 Commiaaionera? 

13 COMMISSIONER NELSON: What was the 

14 anticipated profit? 

15 A . The anticipated profit on this project? We 

16 estimated approximately 30 percent. 

17 

1B 

19 

A. 

COMMISSIONER NELSON : So how many dollars? 

Approximately 120,000. 

COMMISSIONER NELSON : Thank you . 

20 MS. WIEST : Do you know the exact date that 

21 you notified One Call to locate the facilitiea in thi ■ 

22 area? 

23 

24 

A. Pardon? 

MS . WIEST : Do you knov the date that you 

25 notified One Call? 
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A. I'm not positive. From memory , I would eay 

I don ' t have that information with me, but I think 

3 possibly around June 11th . 

MS. WIEST : Thank you . 

A . I d o n 't have that in my diary , but in my mind 

that is about when I called them . Now, I might be 

7 wrong. 

MS. WIEST : Any other questions? 

A. I kno w l did it as soon as possible . 

10 

11 redirect ? 

12 

13 

MS . WIEST : Mr. Eklund, do you have any 

MR. EKLUND : Yea . 

REPIRBCT EXAMINATION 
14 BY MR. EKLUND : 

15 Q, Why do you say June 11th? Do you have 

16 something that you tie that too? 

17 A. That is just my recollection of the event• i 

18 my ~i nd . I might be entirely wrong. Maybe it was 

19 week before . Just seems like it was a Wednesday . But 

20 I can look that information up , but I'm ■ orry I didn ' t 

21 bring it . I do have a record of my calla to One Call. 

22 

23 exhibit? 

24 

CHAIRMAN BURG : Can we ask for that •• a late 

MS . WIEST: Yes . Can you furnish that aa a 

25 late ~filed exhibit? 
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1 Architects . 

Q . Were you involved in that capacity with 

regard to the Rapid City Airport improvement project 

and specifically phaae one? 

A. Yea . 

Q. What were your duties in that regard, 

1 g enerally ? 

A. Generally we was running soil teats and 

9 obaerving what was going on and thia kind of a person 

1 0 to get . I kept track of what was going on out there in 

11 the field . If I wasn ' t involved, I didn't write it 

12 down. 

13 

,. 
15 

16 

Q . 

A . 

Q. 

A. 

Were you on the job Bite on a daily baaia? 

On a daily baaia . 

And when did this grading project begin? 

I think I have to really look at my notea . 

17 But I think I first arrived on the job on June 16th or 

18 just when Ray started . 

19 Q. Okay. And generally , aa I underatand it, you 

20 are the eyes and ears for the engineering and 

21 architectural firm? 

22 

23 

A . 

Q. 

Yea . 

And you were alao pre•ent here during the 

24 testimony of Mr . and Mrs. Sand today? 

25 A. Yes . 
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Q . And you have experience in the construction 

i ndustry? 

A. Well, I've been with it for ever since about 

19S6 . 

Q . And what sort of constru ction are you 

fam il iar with ? 

A. Well, I did work for the highway department 

8 of South Dakota. I have been in my own construction 

9 business of building houses myself, and I worked for 

10 twenty-nine years for the Soil Conservation Service 

11 which involved a little bit of everything . 

12 

13 

14 

o. Do you have some expertise in observing the 

process and continuity of dirt moving projects? 

A. Thia has been one of the bigger things of 

15 what I ' ve done in my life, pipe linea, and so on, ao 

16 forth. 

17 o. How did the preaence of this fiber optic 

18 cable and the inability to Sand Construction to cut 

19 through that area affect the progress in this project 

20 from your observations? 

21 A. Well , through my observations, I really don•t 

22 know how to really . It did slow it down . They had to 

23 work around it quite a big extent . I don't rea l ly kno, 

24 what fully how Ray had everything planned out . I full) 

25 didn ' t know how US Weat had their thing planned out 
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Q . You knew what the requirements of the 

contract were , though, did you not ? 

A. Yes, I d i d . 

87 

Q. And what order of progression did that call 

for o r require in the completion of this project ? 

A. Well , they was auppoaed to rea l ly atart and 

8 build the r oad first and then go to the second area 

9 afterwards . 

10 

11 

o. 
A . 

Was he able to follov that plan through? 

Well , it vas pretty tough . He did his beat 

12 but it was tough. 

13 

14 

Q. Were there aome of the portions of the plan 

that were not aynchronized in that faahion? 

15 A. Yea . He started hauling onto aafety area 

16 before he should have been, I felt anyway . We got intc 

17 a rocky area up there that we c ould not haul it on the 

18 road because you couldn't get anybody to drive down the 

19 road . And we started hauling that into the aafety 

20 area . I really didn ' t vant to aee him atart there vhen 

21 he did . 

22 Q . So had Mr . Sand obaerved your recommendation, 

23 vould he have lost even more time than he did? 

24 A . Well, I really don ' t knov hov to anaver that 

25 one if he vould have planned something d if ferent. But 
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the way he would have , the way he went on , he probably 

2 would have . 

Q . In your observation did he do the beet that 

he could to minimize time lost given the circumstances? 

A. We l l, really, I really can't answer that 100 

6 percent because I didn't know what 100 percent what his 

job -- how he had things planned out. I was just there 

to observe. But it did slow him down. 

Q . You were on the job site daily. Would you be 

10 there from the time Sands started work until they abut 

11 down for the day? 

12 A. No . I arrived at generally at about 8:15 

13 when he would &tarted probably at 7:00, and I usually 

14 left at 4 : 00 o'clock, and he worked till 5 : 00 . 

15 Q. Were you there on aite during the time the 

16 fiber optic cable was physically installed and during 

17 the time it was being switched? 

1 8 A. I vaen•t there all the time, no . Iva■ there 

19 part of the time . 

20 Q. Nov , you vere representing the architect ■ and 

21 engineers on this . Did US West keep you advised as tc 

22 their progress in svitching or the hours being vorked 

23 in svitching the fiber optic ? 

24 

25 

A . 

Q . 

No, they didn ' t . 

From your observations, vhat kind of hours 
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1 did they work? 

A. Well, they usually showed up •· 

HR . WELX : I will object . You mean the 

people out there , or the central office of people, or 

S the schedul i ng , or what are you t alking about? 

MR . EKLUND : People on site . 

HR . WELK : Okay. That ' s all right . 

MR . EKLUND: That's where he's at . 

A. They generally -- I wouldn't say generally 

10 showed up somewheres around between 9:00 and 10 : 00 and 

11 they were gone by 2:00 . 

Q . What about the location of the fiber optic 12 

13 

14 

cable, when, to your recollection, waa it located? 

A. They located that first section, to my 

1S recollection, was about the third day in and after the} 

16 &tarted working . 

17 

18 this? 

19 

20 

21 

Q. 

A. 

Q. 

A. 

That was the section of cable down here in 

Down in the lower part. 

When was the rest of the cable located? 

They potholed one there by the pipe. I woulC 

22 really have to look back at my notes and aee when they 

23 put the pipe in, otherwiae, I have no knowledge where 

24 they located anything else . I wasn ' t on site. 

25 Q . Waa the failure to locate the cable, the 
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1 balance of the cable at the point in t ime when the 

first section of cable was located, an impediment to 

the grading progress ? 

A. Well, now, would you state tha t again ? 

Q . Well , d i d it impede Sand Construction from 

6 completing their contract by virtue of the fact that 

7 the major i ty of the cable wasn ' t located? 

A. It appeared that it did alow them down . 

HR. EKLUND : That'a all . 

10 MS . WIEST: Mr . Welk . 

11 CROSS -EXAMINATION 

12 BY MR . WELK: 

13 

,. 
15 

16 

Q. Mr . Stulken , do you have any background to 

talk about what i t take• to cut over a fiber cable? 

A . 

Q. 

No, I don't. 

Do you have any idea what it take• beaidea 

17 putt ing the cable in the ground to switch it over? 

18 

19 

A . 

Q . 

I have aome idea , yea . 

Do you know what they have to do in the 

20 central office ? 

21 A. No, I don ' t . 

22 Q . Do you know how they have to echedule a 

23 cut-down , a cutover? 

24 A. No, I don't . 

2S Q. Now, y our boee was who on this job? 
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Bob Rothermel . 

All right . And he was the overall . And what 

3 was Mr . Norton as relative to you? 

A. Well , generally I visited with him 

S periodically and turned my reports into him . 

Q . So you would turn your daily reports in to 

7 Mr . Norton, and then Mr. Norton would turn them in to 

8 Mr. Rothe r mel ; is that correct? 

10 

11 

12 

13 

u 

A . That• a correct . 

MR . WELK : I don ' t have anything further. 

MS. WIEST : Ma . Cremer . 

MR . WELK : 1 have nothing . 

MS . WIEST: Commissioners? 

CHAIRMAN BURG : I just have one. As the 

15 architect, what was your company's responsibility to 

16 see that the cable was moved? Wae there any? 

17 

18 that . 

19 

A . I have no idea . 1 don't get involved in 

CHAIRMAN BURG : So as the on-site observer, 

20 you d id not have anything t~ do with what OS Weat was 

21 required? 

22 

23 

A. No, no, I didn ' t have to. 

MS . WIEST : Any o ther questions from 

24 Commissioners? Any redirect? 

25 REDIRECT EXAMINATION 
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1 BY MR . EKLUND : 

Q . Mr . Stulken, you were one of the a ttendees at 

the preconatruction meeting, were you not? 

A. Yea. 

Q . We re any of these other time sequence ■ 

regarding the function of the central office or the 

7 delay in switching this fiber optic cable over made 

8 apparent at that preconatruction meeting? 

A. Non e other than what Ray said, that I know 

10 of . 

11 Q. Did any of Mr. -- I'm probably murdering his 

12 name Serfling, close enough, did he mention anything 

13 about a two to three-week period after installation to 

14 get it cut over , ■witched? 

15 

16 

17 

A . 

18 witness? 

19 

I had no correspondence with him so . 

MR. EKLUND : That's all . 

MS. WIEST : Any further queationa of this 

COMMISSIONER NELSON: I have one . At the 

20 preconatruction meeting, what was the anticipated date 

21 that you thought US West was going to be laying --

22 would have the cable and start on it? 

23 

24 

A. June 3rd. 

COMMISSIONER NELSON: You expected, too, that 

25 on June 3rd would be the date that it would be there? 
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A . Thie ie what waa said. 

COMMISSIONER NELSON: Okay. Thank you. 

CHAIRMAN BURG : And then to follow up on that 

for me, was there -- they were to begin it on June 3rd, 

they indicated. Did they indicate how long it would 

take to accomplish that? 

A. No , they didn't . 

MS. WIEST : Any other questions of this 

9 witness? 

10 MR . WELK: Yeah, l do . 

11 RECROSS -EXAMINATION 

12 BY MR . WELK : 

13 Q. Would you get Exhibit 7 in front of you, 

14 please? Would you turn to item K under number 20? 

15 Mr. Norton, from your firm, took these minutea; ia that 

16 correct? 

17 

18 

A. 

Q. 

That's correct . 

And was it your recollection that 

19 Mr. Serfling stated there that US West would probably 

20 be still working in the area June 16th and they needed 

21 to coordinate their work and they are awaiting for the 

22 arrival of fiber optic for the new line relocation? 

23 

24 

A. 

Q. 

Yes. 

So you fully expected US West would atill be 

25 working on this on June 16th; correct? 
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Q. 

Yea, I would say they probably would. 

And you know the cable didn ' t come in on June 

3rd, didn't you ? 

A. No, I didn't. 

Q. Do you know what day th~ cable came in? 

A. No, 1 don ' t . 

MR . WELK : I have nothing further. 

MS . WIEST : Any other questions of this 

9 witness? If not, thank you. Do you have any other 

10 witnesses ? 

11 MR . EKLUND : I ' ve got one question, if we 

12 could back up here. 

13 MS. WIEST : Go ahead . 

14 FURTHER REPIBECT EXAMINATION 
15 BY MR . EKLUND : 

16 Q . Relating to this preconatruction minutes, 

17 this statement by Mr. Serfling that they would be 

18 wo~king on June 16th, did that indicate to anyone 

19 was there any suggestion to anyone that that would 

20 preclude Mr. Sand from working? 

21 

22 

23 

A. I didn't feel it would . 

MR . EKLUND : Okay . That's all. 

MS . WIEST: Any other questions? If not, 

24 thank you . Do you have any other witnesses, 

25 Mr. Eklund? 
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MR. EKLUND : Just Hr . Wegman . 

sT■V■ w■an•. 

95 

called as a wi tness, be i ng first duly sworn, 

was examined and testified as follows : 

DIRECT EXAMINATION 

BY MR. EKLUND : 

Q . Please give us your name, please . 

A. My name is Ste ve Wegman. 

Q . And your occupation and address? 

A . I'm an analyst for the South Dakota Public 

11 Ut ility Commission, State Capitol Building , Pierre , 

12 South Dakota. 

13 

14 

Q . Your name has been brought up here before . 

Di d you have occaaion to conduct an investigation•• 

15 part of your job sometime i n June of 1997 of this 

16 Ci ty Airport i mprovement project? 

17 A . On June 17th I received an inquiry from the 

18 Governor's Office from Susan Stonebeck aa regarding a 

19 telephone cable belonging to US West a t the end of a 

20 runway in Rapid City , South Dakota, which kind of 

21 piqued my curios~ty why ia this c able at the airport 

22 runway . 

23 Q. Did you find as to whether or not tha t 

24 information waa accurate? 

25 A . Later on the 17th of June I called Leni Heal 
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i n the office and asked her if ehe had some information 

about a cable locate at the Rapid City Airport . And 

from that we had !ound that a contractor, Sand 

Construction, was working in the area ; and we were 

trying to asce rtain some information as what the 

6 problem is. 

Q. Okay . Did you go further then? 

A. Sure. On June the 18th we contacted US West 

9 to set up a me e ting with Dennis Serfling in regards to 

10 the project to find out from the company aide what ' s 

11 going on, becauae we were kind of confused•• to the 

12 project . I was working on some other thing in the 

13 Rapid City area , and my time waa booked from Wednesday 

14 through Thursday . My first available time was Friday 

15 morning on June the 20th . 

16 Q . And I guess I'm a little confu ■ed . Did you 

17 meet with Mr . Serfling then on the 18th? 

18 A. I met with Mr. Serfling on June 18th in Belle 

19 Fourche, South Dakota, at the US West building . 

20 

21 

Q . 

A. 

What did you learn there? 

From there found out that he was at the 

22 preconstruction meeting and they had a conversation on 

23 doing a relocate . And the indication I got from 

24 Mr . Serfling that US West probably wasn't very clear 

25 in its explanation on a fiber locate. What I waa 
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curious about i s what kind of cable we were talking 

2 about . And at that time I learned that it waa the 

backbone f iber of ~he cable syatem to OS West . In 

other words, i t ' s the only• · it takes care of all the 

5 t raff i c as far as telephone bank ca r d transfers, thing■ 

l i ke that, for the entire Black Hilla . It's the peak 

7 o f the tourist season , and the Commiasionera are very 

8 concerned about any type of cable breaks or cable 

failures. 

10 Q . Okay . Did you then do an on • site 

11 invest i gat io n ? 

12 A. On June the 20th I had called Ray Sanda and 

13 set up a meeting with h i m for 9 : 00 a.m . -· excuae me, 

14 it was actually June 19th I had called Sanda to set up 

15 a meeting with him on Friday on site at 9 : 00 a.m . at 

16 the job site . 

17 Q. Okay . Backing up just a little bit, you 

18 i ndi~ated that Mr . Serfling had made a statement to you 

19 that there had been unclear on something? 

20 A. He had been in contact with Mr. Sand quite a 

21 bit during that week . And that US West had made the 

22 indicati on or Mr . Serfling had made the indication 

23 to me that if any if they were having a prob l em in 

24 communication , it was on the fiber optics ; that a 

25 couple of things took place : One, that the cable wa■ 
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1 going to be placed . And he went on further to put in 

2 place was that in the ground or operational . Mr. Sand 

- - one would conclude that Mr. Sand was -- could have 

4 been confused with that . The second part with that ie 

that I had ask e d Mr . Serfling has nnybody explained to 

anyone at the job site that this is the backbone fiber 

s ystem and it does take a long time to cut those over? 

a Thie particular cable is 24-pair. It has one spare . 

9 And if I remember the inventory sheet on it, and it ha ■ 

10 to be cut over hot, and it would be in the evening 

11 time , and there's a certain amount of protocol it 

12 takes. So it's not just a normal cutover of copper. 

13 

14 

These are very, 

Q. Okay. 

very delicate to deal with . 

Did you, from your meeting with 

lS Mr . Sand, gain some insight as to what hie 

16 understanding was? 

17 A. Well , his understanding was that the job waa 

18 goinq to be completed by early part of June. And I 

19 can't remember if it was June 3rd or June the 16th, but 

20 prior to my being on the job site on June 20th. He waa 

21 expecting to be moving dirt in an orderly fashion at 

22 that point . 

23 Q. What was the statue of his progress on June 

24 20th when you were there, if you know? 

25 A • Well, June 20th I remember meeting with him 
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l at about 9 o ' clock on the morning at the job site, and 

2 we were at the bottom part of the hill . And at that 

3 point they had not started they had the two twin 

48 - inch pipes installed. I met with Mr . Sand , had a 

s conversation; a nd went up to the top of the hill around 

6 maybe around 10 : 30, talked to the US West fiber 

7 s upplies people . They kind of stepped me through the 

8 cutover procedure on the fiber. Later around 11 

9 o'clock Bob Rothermel from the Alliance, along with the 

10 airport manager , stopped in there. We had a 

11 converaation. And by around noon I went down to the 

12 bottom part of the hill on the 20th, and Mr. Sand by 

13 that time had started covering part of the pipe up wit~ 

14 a variety of different equipment. So he was working at 

15 the job site, but I can't tell you ie this hi ■ normal 

16 work speed or whatever , but they were doing eome 

17 activity on the eite . 

18 Q. Okay. When you say the bottom of the hill, 

19 maybe you can point out 

20 A. The bottom of the hill is exactly where the 

21 twin tubes are. 

22 

23 

Q. 

A. 

That's 

Right there . (Indicating} And where the US 

24 Weet fiber supplies people, the ones I had talked to, 

25 there wa ■ one crew in this proximity over here . But 
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the crew or the person I had talked to at the top of 

the h i ll is where the red line at the top of the hill 

3 was at . 

Q . When you were out there on June 20th, 

s Mr. Sand had indicated that this area of the fiber 

6 optic cable had been located and flagged at some point 

in time . Was that apparent during your visit? 

A. It was flagged, but it could have been marked 

9 even better because he did have equipment running in 

10 the job site area down in there . 

11 Q. Okay . I guess the next queetion I waa going 

12 to ask you was any of the rest of this area located or 

13 flagged? 

14 

15 

16 

A. To the beat of my knowledge, no, it waa not . 

MR. EKLUND : That•• all . 

MS . WIEST: Mr . Welk . 

17 CROSS-EXAMINATION 

18 BY MR . WELK: 

Q. Mr. Wegman , when you went out there 

20th, did Mr. Sand threaten to cut the cable? 

A . Yes . he did . 

Q. What did he do? What did he say? 

A . He said if he went out there with a 

and just cut the cable , u s Weet would get it 

19 

20 

21 

22 

23 

24 

25 excuse me, get it removed much quicker . 

June 

shovel 
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What did you say to that? Q . 

A . I kind of informed him that this cable is 

3 very important and his insurance company probably 

wouldn"t cover i t. 

Q . Did you see any equipment going over the 

line , the fiber line? 

A. That day there was quite a bit of equipment 

8 moving over it . 

Q. What did you see? What equipment did you see 

10 moving over the fiber? 

11 A. I remember a crawler and a scraper because he 

12 was covering the twin pipes at that time and so he did 

13 need to have fill dirt from somewhere . I didn"t really 

14 take an inventory of the equipment, but I did note 

15 there was a crawler and a scraper and a blade involved . 

16 Q . When you had the conversation with Mr . Sand , 

17 did he tell you that he was advised at the 

18 preconstruction meeting that US West would be working 

19 in the area at least on June 16th? 

20 A. He had made the indication that US We ■ t 

21 · would have cable installed in the early part of June. 

22 Q . My question was did he indicate that he had 

23 knowledge it would be past June 16th? 

24 

25 

A . 

Q • 

He didn't express that to me, no . 

Now, this conversation you had with 
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l Mr . Serfling , who was there besides you and 

2 Mr . Serfling? 

A. Would have been the central pla n t person . We 

were i n the pickup truck . 

Q . Did ) "OU take any note• ol that conversation? 

A . No, I didn't . 

Q. And tell me again what you say Hr . Serfling 

said . 

A . He had said that u s West should have 

10 e xplained in better detail or more detail the 

11 importance of the fiber optics and the length of time 

12 on how long it was going to take to get it cut over. 

13 

14 

Q. You knew that this was not a matter o f juat 

putting in a wire in the ground and cutting it over the 

15 next day , didn't you? 

16 

17 

18 

19 

A . 

Q. 

A . 

Q. 

That's correct . 

You 've had some experie nce in c onstruction? 

Ye s . 

And you know that this takes a deal of time 

20 to schedule the cut-down, the central office, and all 

21 the customers that have private facilitiea on the line, 

22 don't you? 

23 A . Yea . And one other thing that -- one you 

24 have to wor.k into your risk analysis on this when 

25 you ' re doing a cutover is the weather because you have 
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to have a very sterile environment or free from any 

dust on the fiber so it isn ' t going to impact it , or 

3 mud . The other item that fits into here when you do 

cut a fiber optic line i t has tension on i t, and there 

i s a potential for that line to fr a cture up to two 

6 miles either side of where you're going to make that 

7 p hys ical cut because you are going to introduce a cut 

8 on that to t hat piece of glass. 

Q . Mr . Wegman, are you aware of any interruption 

10 of serv ice whatsoever what the fiber line was cut ? 

1 1 

12 

13 

14 

A. 

Q . 

No. 

And i t was cut over on June 26th? 

A. As I understand aa the process started 

there ' s a procedure that it goea through . I was under 

lS the i mpression it was June 24th it started, and it was 

16 completed the following Thursday. 

17 Q. So aa far aa this diapute we have today , 

18 we're really talking about a period of time of June 

19 16th when they were mobilized to June 26th when the 

20 cutover took place? 

21 

22 

23 

A. Correct . 

MR . WELK : That ' s all I have . 

MS . WIEST : Me . Cremer? 

24 MS . CREMER: Yea . 

25 CROSS · EXAMINAIION 
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BY MS . CREMER: 

Q. Steve, you testified you knew it was a 

critical cable. But when did you find out that thia 

was the backbone? 

A. When I was in Belle Fourche talking to 

6 Mr. Serfling . 

Q, And up to that point you had no idea of what 

8 kind of cable it was? 

A. I did not know if it was a piece of ~· I did 

10 not know if it was a power cable or telephone cable or 

11 what type it wae; just knew that it belonged to US 

12 West. 

13 Q . And when you talked to Mr . Sand, did he 

14 understand · the critical nature of this cable when you 

15 talked to him on Friday morning? 

16 A. I was under the impression Friday morning he 

17 did not realize that this was the backbone fiber in 

18 Western South Dakota; that it's more than juat a fiber 

19 opt i~ line. 

20 

21 

Q . 

A. 

What led you to believe that? 

Basically it's just kind of -- I had asked 

22 him. you know , some basic questions about it . And he 

23 said , well, it just goes to Rapid City. And I asked 

24 him what type of traffic, if he knew what was carried 

2S on it and it ' s important in the system . 
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MS . WIEST: Commiaaionera? 

CHAIRMAN BURG: Do l -- from your 

105 

recollection and your observation , is there basically 

t wo parts that t hey said waa a hold -up, a delay? Wae 

6 part of i t a delay due to lack of locate? Could you 

tell that when you were out there? 

A. Part of it was due to was locate. Mike 

9 Gosline had made - - in a conversation I had with him on 

10 site with my phone, that if he wanted the Sanda to 

11 if Sands wanted to locate, they would come out and hand 

12 locate the rest of the fiber optic line . 

13 

14 20th? 

15 

16 

A . 

CHAIRMAN BURG : What was -- that was on the 

That was on the 20th . 

CHAIRMAN BURG: And they had had no 

1 7 ind ication that wa ■ necessary before that time? 

18 

19 

20 

21 

A . 

A . 

It's hard for me to tell that. 

CHAIRMAN BURG : But what about 

Sanda was very frustrated at that time. 

CHAIRMAN BURG: What was Hr. Sand's feeling 

22 of when the locate would take place? 

23 A. He would have liked to have had it a lot 

24 sooner. Actually , he would have liked to have the 

25 cable out of there . 
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CHAIRMAN BURG : That'a true . How about the 

l o cate ? 

A. The locate? On Friday he was - - I said, •oo 

you want me to have US West come out and hand locate 

i t ? • He said , •No . • He was just k i nd of shut down for 

t he time being. 

CHAIRMAN BURG : Did you have an indication 

from h i m when he thought the locate should have been or 

9 should be completed? 

10 

ll 

A. No, I don't. 

CHAIRMAN BURG : The second part of the delay, 

12 was that due to the lack of movement of the cable 

1 3 itself? 

14 A . That ' s correct . 

15 CHAIRMAN BURG : Did you get any ind i cation in 

16 your conversation with Mr. Serfling aa to what he had 

17 indicated would be their time schedule to Mr . Sand? 

18 A. What he had indicated to me was that he 

19 probably didn't explain the critical nature of the 

20 fiber optic location of doing the cutovera on it. 

21 CHAIRMAN BURG: But how about the timing of 

22 that movement in the preconatruction meeting? 

23 A . The impreaaion that I had gotten ia that he 

24 did not explain that thoroughly enough. 

25 CHAIRMAN BURG : Did you have the feeling that 
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he knew what the dates would be? 

A. He probably knew that the 16th wasn ' t the 

3 correct date . 

CHAIRMAN BURG : And did you get an i ndicat i on 

that they had in any way indicated that the 16th would 

be a correct date? 

A. No, I did not . 

CHAIRMAN BURG : Okay. What's the 

responsibility o f a contractor once they ' ve notified 

10 One Call? 

11 A. Typically on a fiber line, One Call locates 

12 the line . If it's a fiber optic line, they are 

13 supposed to -- according to the US Weet rules that 

14 they have, in essence, is to do a hand locate to make 

15 sure the cable is exposed by hand where the excavation 

16 is supposed to take place . 

17 CHAIRMAN BURG : Did you get an indication 

18 from Hr. Sand as to when they contacted One Call? 

19 

20 

A. It was the early part of June. 

CHAIRMAN BURG : And after you contacted One 

21 Call, what's One Call's reeponsibility then as far 

22 as 

23 

24 

A. 

25 hours? 

48 hours . 

CHAIRMAN BURG: To have the locate within 48 
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A . Correct . 

CHAIRMAN BURG : Did that occur? 

A. Probably parts of it , yea . I can ' t really 

address this part of it. I wasn't there . 

CHAIRMAN BURG: But you were there on the 

2 0th? 

A. I was there on the 20th, but they had not 

located the upper portion of the fiber line . 

CHAIRMAN BURG : And the responsibility once 

it ' s One Call is to have the entire area located in 41 

hours, is that what you said? 

A. It's 48 houra before the excavation work 

takes place . 

CHAIRMAN BURG : They have to notify? 

A . Right . 

CHAIRMAN BURG: And once that 48 hour ■ ia up, 

then what option• doea the contractor have? 

A. That I'd have to go back. 

CHAIRMAN BURG: I guess what I'a getting at 

is we ' ve had a lot of problem■ with One Call . We've 

worked a lot on getting thoae rulea , and there•• 

certainly reaponaibilitiea o nce you call One Callao 

that the contractor can do their job. What I ' m trying 

to find out here were tboae ■et? 

A. That , I did not look into that portion of 
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it . There were probably miaaed commitments in there 

2 wi th One Call . 

CHAIRMAN BURG : And you've testified that the 

upper port i on was not located? 

A. That ' s correct. 

CHAIRMAN BURG : And this was how many days 

7 after they had called in to locate? 

10 it? 

11 

12 

13 

A. This would have been at least seven days. 

A. 

CHAIRMAN BURG: Prom the time you observed 

Correct. 

CHAIRMAN BURG: That ' s all I have . 

COMMISSIONER SCHOENFELDER : I want to follow 

14 up on that further . Do you know of your own knowledge 

15 when One Call was called and whether the locate was 

16 made within 48 houra? 

17 

18 

19 

20 

A. 

A. 

I don ' t know that correctly . 

COMMISSIONER SCHOENFELDER : Okay . 

All I have is what the parties have told me . 

COMMISSIONER SCHOENFELDER : My next question 

21 is do you have any knowledge in a project of this size 

22 whether the fact that it's a bid project and the 

23 companies were all supposedly - - that were affected 

24 were supposedly at this preconstruction meeting, would 

25 that offset whether One Call would be involved or not? 
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I don ' t know this . I'm going to ask other witneaeee 

the same question . What's the responsibilities then of 

3 One Call in th is type of a situation which is larger 

than if I go out to plant a tree; right? 

A. Correct. 

COMMISSIONER SCHOENFELDER : And are there 

7 other responsibilities here? I need to know that some 

8 way or anot he~. and if you don't know, say no and 1 

9 will find out somewhere else . 

10 

11 

12 

A. That, I don't know. 

COMMISSIONER SCHOENFELDER: Thank you . 

HS . WIEST : From the time that the fiber 

13 optic cable was delivered , which may be June 10th, 

14 1997, until the time the fiber throw was completed on 

1S June 26th, 1997, is that an unreasonable length of t i me 

16 for installing that fiber? 

1 7 A. It could be . It depends on the scheduling 

18 process Us West uses . Typically thia is on other 

19 experiences that we ' ve had where things have been done, 

20 this is a fast this was a fast-track job 

21 comparatively . US West worked as fast as they could . 

22 When you"re doing a fiber cutover, you can only do 

23 certain processes . You have to remember there is two 

24 splices being done . There is only one spare in this 

2S bundle . And the work has to be surgically clean . 



• 

• 

111 

1 They"re working outside Western South Dakota, subject 

to the elements . So in for getting them to cut over, 

3 plus you have to notify the customers on each of those 

lines of traffic called over, I'm really amazed they 

S got it done as fast as they did. 

MS. WIEST: Do you have knowledge of what it 

takes for approval proceaaea necessary to complete? 

A. According to the tariff they have filed with 

9 the Commission, it's three weeks. 

10 MS . WIEST: And so they did that in leas than 

11 three weeks? 

12 A . That is correct . 

13 MS . WIEST: Who did you talk to from OS Weat 

14 on June 20th? 

15 A . Mike Babbe, Mike Gosline . Mr. Gosline, Mr. 

16 Babbe , and one of the cable suppliers up on top of the 

17 hill . I didn ' t get his name. And what I did is I 

18 interviewed him on what takes over in a cutover and 

19 wha, .. are some of the riaks what could hold this project 

20 up. And Mr. Sand led me to believe US West worked 

21 overtime on Saturday and Sunday . I think I talked to 

22 Mr. Lehner also . 

23 MS . WIEST : What cable were they splicing at 

24 that time? 

25 A . They were preparing to aplice the fiber optic 
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li ne, both at the north and south end , which would be 

2 at the top end of t he map a nd at the bottom end . 

MS . WIEST : Any other queations from the 

Commissioners? Any r e d irect ? 

RtPIRECI BXAMINATION 

6 BY MR . EKLUND : 

Q. These potential problems are things that 

8 c erta i nly wou ld have been known to US West at the time 

9 of the preconstruction meeting , wouldn 't they ? 

1 0 MR . WELK : Objection . This is not Us West ' s 

11 witness . You c an ask a US West wi tneaa, not thia 

12 witness that. 

1 3 

14 

MR . EKLUND : Go ahead . 

MS. WIEST : Suatained. Any other questions, 

15 Mr. Eklund? 

16 Q . Would any of the pot e ntial problems that you 

17 discussed with any of the US West people have been 

18 problems that would have been unusual or unique only to 

1 9 this project ? 

20 A. Cutting over copper wire ia much easier to do 

21 than fiber optics. So in doing fiber , it's going to 

22 take a good technician precis i on and a clean work 

23 e nvironment to have a su i table cutover . 

24 Q. I guess did this particular project 

25 un ique or unusual problems i n the area of fiber optic 



113 

1 splicing? 

A. Not any more than anything else in South 

Dakota. 

MR . EKLUND: Okay . That's all . 

MS . WIEST : Any furthe r questions of this 

6 wi tness ? If not, thank you . Do you have any further 

7 witnesses, Mr . Eklund? 

10 

11 

12 

13 

MR. EKLUND: That ' s all . 

MS. WIEST: Mr . Welk? 

MR. WELK : We would call Mr . Serfling. 

D■nu unu■o. 

called as a witnesa , being first duly sworn , 

was examined and testified as follows: 

14 DIRECT EXAMINATION 

1S BY MR . WELK: 

16 

17 

18 

Q. 

A . 

Q. 

19 Reporter . 

20 

21 

22 

23 

24 

A . 

Q. 

A . 

Q. 

A . 

2S Dakota . 

Would you pleaae state your name. 

Dennis Serfling . 

Would you spell your name for the Court 

S, as in Sam , e•r - f, aa in Frank, 1 - i -n -g . 

Mr . Serfling , by whom are you employed? 

US West Communications. 

And what i s your business address? 

612 Mount Rushmore Road , Rap i d City, South 
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A . 

And what is your title? 

Des i gn engineer . 
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Q . How long have you been employed by US Weat 

Commun i cat i ons ? 

A. App ~oximately thirty-eeven years. 

Q. That would include Northweatern Bell prior to 

7 U S West? 

A. Yes . 

Q. And what has been your experience in that 

10 thirty - seven years? 

1 1 A. Well, different aapecta. I waa in 

12 construction for a while, installation and maintenance, 

13 business office, engineering, inatallation foreman for 

14 a little bit in Mobridge, and back in engineering where 

15 I've been probably twenty-seven , twenty-eight years 

16 now. 

17 o. Now, you said you are a design engineer. 

18 What is the function of a design engineer? 

19 A . Well, there ' s numerous things that we do, but 

20 our main function ia to deaign buried plant to aerve 

21 new housing areas, new developments, line extenaiona in 

22 the rural road project, relocations , just general 

23 deaign of outaide plant . 

24 o. And you were the contact prior to 

25 construction by US West regarding the airport project 
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in Rapid City ; is that correct? 

A. That's correct . 

Q. And were you asked to prepare just a simple 

map showing the Commission where the cables were 

located and where t he y were going to be moved from ? 

A . Yea , I was. 

o. All right. And that ' s been marked as Exh i bit 

16, the smal l er Exhibi t 16 . And I 'm going to • · the 

9 witness is putt i ng up a larger version of Exhibit 16 up 

10 on the ease l, but copies have been furnished to the 

11 Commission. Now, Exhibit 16 that you're putting up 

12 there -· and you can get the small one in front of you 

13 

14 

that ' s not intended to be drawn to scale, is it? 

A. No, it iR not . It ' s just a rough sketch of 

15 more or less what was required or what was existing an( 

16 what was proposed on the airport project in Rapid City. 

17 o. All r i ght . Before we talk about what 

18 happ~ned in the construction , let'a juat talk about the 

19 way the facilities were placed before the 

20 construction . Why don't you ehow us what were the 

21 cables that were out there before the project began . 

22 A. With the ex i sting runway, of course, it 

23 stopped at thia location . (Indicating) We had an 

24 existing 25 • pair cabl e that served the rural area to 

25 the north and east of the airport that was mainly 
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residential service . The existing County Road C-232 

come acroaa and ended up going into the rural area 

again to the northeast of the airport. And then we had 

a fiber cable which come about to the west boundary 

line of the a i rport across County Highway C-232 and wa ■ 

placed in the road ditch along County Road C-232 going 

7 up toward Wall . 

Q . And let ' s just talk about what the traffic 

9 waa that was on the existing fiber. What traffic was 

10 be i ng carried on there? 

11 A. Well , there would be numeroua different 

12 tratfic. It carried all of the toll facilities from 

13 Rapid City east. Private line services from numeroua 

14 different companies would have been carried on it. It 

1 5 also served the AT,T tour at Computa, lap) which would 

16 have bad numerous private line ■ ervicea on it . So it 

17 was a pretty heavy - trafficed fiber cable. 

18 Q . Let ' s talk about how you got involved in thie 

19 project . First of all, there was some testimony that 

20 when the bid project was put together that somehow US 

21 West got the bid specifications on the project . Did 

22 they ? 

23 A. We , back probably -- and this ia going to be 

24 an estimate because I'm not real sure. But the first 

25 part of May, probably somewhere around the first, we 
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received some preliminary plane on a proposed runway 

2 extension at the Rapid City Regional Airport, wh ich was 

scheduled to be let somet i me in 1997 . At that time we 

did some preliminary investigation to see what was 

s going to be i nvolved and see if we were going to have 

to re locate any facilities at that time . 

Q . And was there a decision made that there wa ■ 

8 g oing to have to be a relocation? 

A. Yes . We heard probably around the , oh, I 

10 would say 8th of June or of May , excuse me , that the 

11 bid had been let ; and we proceeded to issue a job from 

12 our off ice to r e locate the exiating exchange and fiber 

13 cable to clear t he propoeed project of the runway 

14 extens i on . 

15 

1 6 

Q, 

A. 

What happened then after that order was cut? 

We issued it from our office after we had 

17 well , originally we had contracted with a paramount 

18 design engineering firm that does some engineering work 

1 9 for us to do the design work on the relocation. After 

20 they had done the preliminary work, we issued tbe 

21 project from our job on May 13th it went out of our 

22 off ice. 

23 Q , And what would ·· what was being reque ■ted to 

24 be done on May 13th? 

25 A. Relocating the existing exchange cable that 
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1 was going to be in conflict with the proposed 350-foot 

addition on the end of the runway and relocating the 

existing fiber cable to the north of the proposed 

County Road C-232 , which waa planned to be moved to the 

5 northwest to clear the addition to the runway . 

Q . So that order was iseued and then what other 

did you get a copy of the actual bid specification& 

e and the contract package? 

10 

11 

12 

ll 

A. 

Q . 

you? 

A . 

Q. 

No, we 

And you 

No, ve 

And in 

do not get that . 

typ i cally wouldn't get that, would 

would not. 

a typical project, would it proceed 

14 like it did in this case, that you would ahow up at a 

15 preconatruction conference? 

16 

1 7 

A . 

Q. 

Yea , it would . 

And just tell the Commission -- I mean 

18 generally you ' ve gone to a lot of theae preconatruction 

19 meetings, haven"t you? 

20 A. Yea , I have. 

21 Q. And the function of US West at that point in 

22 time is to talk just about utility relocations? 

23 

24 

A. 

Q. 

That's correct . 

All right . So you attended this meeting on 

25 May 30th, 1997; is that correct? 
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A. That is r i ght . 

Q. All right . And who was running the meeting ? 

A. Gary Norton with Alliance of Architects was 

i n on the meet i ng and a Craig Smith from the DOT here 

in Pi erre was alao conducting the meeting . 

Q . How long were you at the meeting? 

A. Probably totally 30 minutes at the mo ■ t . 

Q . And who did the talk i ng while you were at the 

9 meeting ? 

1 0 A. Cra i g Smith wi th the DOT did the majority of 

1 1 t he talking at the beg i nning of the meet i ng due to the 

12 fact that he had a c onfl i ct with another schedule . So 

13 to start with he covered eome of the thing• that were 

14 going to be required of the contractor at that time , 

15 part i cular project, wbieh took a good ahare of the 

16 f i rat 20 , 25 mi nute•, I a ■■ ume, and then it got into 

17 util i ty relocation . 

18 Q . All right. During the first 20 or 25 

19 m i nut e ■ , wae there any d i acuaaion made of when the 

20 Notice to Proceed was go i ng to be made? 

21 A. Yes, there waa . Raymond Sand had ind i cated 

22 he would like to start around June 9th, but after 

23 dis c uaeion , it waa decided that they would probably not 

24 get final approval until the 16th of June . 

25 Q • So at that meeting you had been led to 
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1 bel i eve that the Notice to Proceed would not be issued 

2 until June 16th? 

A. That's correct . I figured no construction 

4 would be starting until June 16th. 

Q . All right. After Mr. Smith talked about --

6 and he's here and he can explain what he did at that 

7 point in time. The subject did then come up at that 

8 meeting about the US West facilities that needed to be 

9 relocated? 

10 

l l 

A . 

Q . 

Yes , it did. 

What were the questions asked and by whom 

12 regarding utility relocation? And then I'm going to 

l3 

14 

ask for your responses . 

A. Well, Raymond Sanda, of course, wanted to 

15 know about telephone relocation. I had checked before 

16 the preconatruction meeting to find out what our 

17 construction department's achedule looked like as far 

18 aa cable arrival . I had called, and they had told me 

19 that it was tentative that the cable would ship June 

20 3rd . And aa soon as they got the cable, they had a 

21 contractor lined up to start placing it. And as soon 

22 as it got placed, they would get on to splicing it aa 

23 soon aa they poaaibly could. 

24 Q. Who told you the cable would arrive around 

2 S June 3rd? 
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A. Construction liaison person out of Huron who 

coordinates job contracting for US West and field 

construct i on. 

Q . What did you state to the people present 

5 about the relocating of the US West facilities ? 

A. I just stated to them that the cable waa 

7 scheduled to ship June 3rd; that as soon as we got it 

8 we would be placing the facility . As soon aa we got it 

9 placed and everything was ready, we would get it 

1 0 spliced. Aleo made the statement that it was buried. 

11 Very probable that we would ■ till be in conflict as of 

12 the 16th of June . 

1 3 

14 

15 

16 

Q . 

A . 

Q . 

A . 

The Notice to Proceed date? 

ha . 

And that is all you stated? 

That's about all that was said in the 

17 meeting. Utilities were excused, and they went on witt 

18 other details of the contract . 

19 Q . After the meeting there vere minutes that 

20 vere prepared and sent that have been marked as Exhibit 

21 7 . Did you get those minutes? 

22 A. Yes, I did . 

23 Q . And you vere since you vere an attendee, 

24 you got those minutes; is that correct? 

25 A. ha. 
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o . And do you believe the minutes accurately 

stated what you said at the meeting? 

A. Yea, I did. 

o. And when d i d the cable arrive? 

A. The cable actually arrived 6-10 of ' 97, so it 

6 was delayed roughly, we ll , five to seven days probably. 

Q. Did you ever find out the reason why it 

8 didn ' t ar ri ve until then? 

A. No . And cables ship and ship dates, really I 

1 0 don ' t get involved with. 

11 Q. Is this cable that haa to be especially 

12 manufactured? 

13 

14 

A . 

Q. 

Yea, it does. 

Just to tell the Commission , I mean , ia thia 

15 a matter of just, you know, calling up a warehouae and 

16 •send ua a fiber cable•? 

17 A . Fiber would be a special order cable which 

18 normally requires a longer period of time to get than 

19 what a factory copper cable would get. Our copper 

20 cables , the majority of the time we have reel• on hand 

21 in yards in Denver, other places, where we can get 

22 cut-to-order pieces, where fiber we would have to ordez 

23 d i rect from the factory. 

24 Q . In regard to the copper cable, was that 

25 relocated and before June 16th? 
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A. Yea, I believe it was . 

Q. Relocated and was it up and running by Jun d 

16th? 

A. As far as I know it was . 

Q . So the only issue became the fiber cable? 

A. The fiber cable was the main concern for 

7 Mr . Sand that was in conflict with his grading 

e ope r at i on . 

Q. So from June 10th when the cable arrived to 

10 it was cut over on June 26th? 

11 

12 

13 

14 

15 

A . 

Q . 

That is correct . 

And would you agree with Mr. Wegman that that 

was a fast-track switchover? 

A. That waa very fast, yea . 

Q . Would you agree with hie characterization 

16 that normally there•• a three-week period of time 

17 that's allowed for that? 

18 A. There • • a three - week window that we're 

19 supposed to allow for cutover of fiber cable . 

20 Q. All right. Juat tell the Commiaaion, if you 

21 will , what you have to do to relocate a fiber cable . 

22 A. Well, in this particular operation, of 

23 course , we placed the new cable out around, which was 

24 done by a contract. That ia proposed fiber , the dottec 

2 S line . 
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A . 

When was that placed? 

That was placed June 18th . 

124 

Q . Prom June 10th to - - and how many days did it 

take to place? 

A. I believe it took about two days. 

Q . So the placement occurred on June 16th•- or 

1 7th and 18th? 

A . Yea. 

Q. What waa the holdup between the date it 

10 arrived June 10th and June 16th and 17th when the 

11 placement began? 

12 A. Well , the placement was handled by a general 

13 contractor that we have, who is Weil (ap) 

14 Construction. Excavating Specialista are their 

15 subcontractors for the Black Hilla area. They were 

16 tied up with other projects. I ' m sure they didn't have 

17 all the equipment right available when the second cable 

18 come in . It probably took Excavating Specialists a 

19 couple days to get things lined up to get the cable 

20 placed. That would have been a portion of the delay . 

21 Q. So all right. From when it got placed from 

22 June 18th to the switchover on June 26th, what has to 

23 be done? 

24 A . Well, the ends of the new fiber, of course, 

25 would have to be prepared. On this particular end 
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which is down here toward Rapid City, there happened to 

2 be an exist i ng vault because that was a taper where a 

f i ber goes into the airport new terminal . So there was 

slack stored at that location, but in order to make a 

f i ber someplace you need slack to !1ave the availabilit~ 

to work on it . And up on the far end that goes toward 

7 Wa ll, they had to expose the existing fiber back this 

8 way toward Rapid City. They probably went so , 60 feet, 

laid the exist i ng new fiber back along paralleled the 

10 old fiber, made the opening, and then of course would 

11 have to fuse each fiber as they cut them aimultaneouel) 

12 on both ends. 

13 

14 

Q . We heard this testimony today about people 

being out there from 11:00 to 2:00 . Would that have 

15 been consistent with what the work practices would have 

16 been for the fiber? 

17 A. Really US West construction really didn't 

18 hav~ anything to do with this operation until the cable 

19 was placed and the aplicing waa ready to go. 

20 Excavating Specialists would have placed the new 

21 fiber . Excavating Specialists would have dug the 

22 pita . The only splicing that US West - - ~he only work 

23 US West would have had would have been on the existing 

24 25-pair cable here. I believe Mr . Sand said there wa• 

25 a terminal in the road or something that they had to 
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re l ocate . They would have probably had to make a 

25-pair splice at this point during the daytime . Other 

times possibly when Steve was out there he bad 

i nd icat ed they were pre paring ends to get ready to 

5 splice . That's really all they would have had 

6 available to them until the actual throw of the fiber , 

7 which was done at night. 

Q . And that requires a scheduling of all of the 

9 customers• facilities' central office people to make 

10 sure the cut is done at a time where there would be 

11 leas traffic on there? 

12 A . Yeah, that ' s correct. Not only do they have 

13 to schedule their splicers to work the night hours , but 

14 central office people have to be available to turn down 

15 the circuits when they're ready to cut them . And we 

16 have to get releases from different companies, AT•T. 

17 anybody that has special circuits riding on those 

18 fibers, we have to get a release from before we can cut 

19 them. 

20 Q . And so as of June 26th there was a cutover of 

21 the new fiber ; is that correct? 

22 

23 

A . 

Q . 

24 customers? 

25 A . 

Vea . I think it was completed June 26th . 

Was there any interruption of service for an) 

No . 
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Q. No v, do you at any time tell Mr . Sand e i ther 

2 on May 30th or any ot her da te the exact date vhen the 

cutover was go i ng to occur? 

A. No, I d i d no t . 

Q . And why wouldn ' t you d o that? 

A. There's too many variables as far as when 

7 c abl e was going to arrive, when construction would get 

the job s c heduled, when splicing availability would be, 

9 when we could get releases on circu i ts . The only date 

10 that I had mentioned to Mr. Sand was the June 3rd ship 

11 date for the cable, and that was the one that I got 

12 from our construction coordinator . 

13 

14 

Q. And you told at the meeting that you heard 

when it was going to be a Notice to Proceed that June 

1S 16th, you figured at leaat you would atill be working 

16 at that point i n time? 

17 

18 

A . 

Q. 

Yea, I did . 

Now, for the Commission's benefit, you have 

19 other projects that you ' ve got to relocate cables, 

20 don't you, from t ime to time other than this project? 

21 

22 

A . 

Q . 

Oh, yea . 

And you coordinate with the contractore and 

23 work around the i r sche dule• and yours , don't you? 

24 

25 

A . 

Q. 

Yea , we do . 

And that there are many variables that one 
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1 has to deal with in a construction project, not only 

2 wi th US West facilities and contractors are and 

employees are doing, but also what the c ontractor ' s 

employees and phase work are doing; correct? 

A. That• s correct. 

o. In your opinion, was this cutover that was 

7 done in an expeditious manner? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes, it was . 

MR . EKLUND: I'll object to that . It's 

self-serving. 

MS . WIEST : Overruled . 

Q . All right. Let's talk about the cost to OS 

West. How much did it coat to relocate these 

facilities? 

A. I believe the total coat to relocate was 

somewhere in the neighborhood of $23,000 . 

Q. That ' s for the copper and the fiber? 

A . That's correct. 

Q. Did anybody get sent a bill for this? 

A. No, they did not. 

Q. If there had been a particular -- I mean why 

didn 't someone get a bill for thia? 

A. Well , being we're in public right-of-way whe~ 

we apply for a county application to place cable withit 

road right-of-way, it stipulates in our application 
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that Welk relocate at our expense if the county ia 

2 going to rebuild a road and we are in conflict with 

that proposed plan. 

Q . Us west, in its relocation processes, does 

it ever enter into any written or oral contracts with 

6 anybody to relocate utilities? 

A. ~-

Q . You just sit down , coordinate it with the 

9 contractor and get it done ; is that correct? 

10 

11 

A . 

Q. 

That's correct . 

Let's talk about - - because there's been some 

12 questions today, and I don't know whether you know any 

13 of the answers because I'm sure the Commissioners are 

14 going to ask thi ■ isaue about the locating of the 

15 cable . Do you have any personal knowledge about the 

16 One Call and when the relocation■ are made? 

17 A . I really don't know a lot about One Call . 

18 All I know is, of course, we contract our locates with 

19 UL . I guess other than that, Mr . Sand, when I talked 

20 to him and he was having problems, I don't recall if he 

21 ever mentioned that he was having problems with 

22 locates. But I really couldn't refer him to a local 

23 person because he gets a relea•e number and unlea• he 

24 has that release number, they're going to come back and 

25 claim he is liable for a cut cable if he cuts one . 
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o. I don't understand what you just said . What 

2 do you mean a release number? 

A. Well, when he calla One Call, they will give 

him a number that i s in his report t hat i ndicates to 

S him -- and i t's for their record , for One Call'& 

record , that this individual had called, requested a 

loc ate . And if they go out and locate and mialocate or 

8 whatever , t he first thing they will ask Raymond Sand 

for i s his 10 number which they give him . 

10 Q . Well, under the terms of the contract , and 

1 1 i t's 14 , he was to contact you regarding all the 

12 relocat i on of these facilities ; is that correct ? 

13 

14 

A. I would be the contact for Us West if he had 

some questions or problem■. If 1 could not help him. I 

15 could get him to the right peraon within our company. 

16 Q . Did he ever contact you and inform you about 

17 any problems with the location of cable? 

18 A. No , I never heard about locations . He did 

19 call me a couple times wondering what the status of the 

20 job was as far as relocating the fiber . 

21 

2 2 

Q . 

A. 

What did you tell him? 

I think- · I ' m not even sure if I talked to 

23 him . I think both times he ended up maybe getting my 

24 recorder . I referred him to Mike Babbe, and I think 

25 Hike Babbe went out and visited with Raymond . 
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A. That is correct . He would be more involved 

4 with th i s scheduling of the project . 

MR . WELK: I have nothi ng further . 

MS. WIEST : Mr. Eklund? 

CROSS -EXAMINATION 

8 BY MR . EKLUND: 

10 

Q . 

A . 

11 twice. 

12 Q . 

Did you ever return any of Mr . Sand's calla? 

I did not personally . I think he called me 

Now, this three•week time lag that ' s 

13 apparently in a tariff that your company has filed, 

14 that's a time lapse or lag that's well known to you 

1S the telephone buaineaa aa far•• doing the ■w itchover 

16 on fiber optic cable , isn ' t it? 

17 A . It ' s a normal time frame that it takes us to 

18 get rescheduled as far as scheduling people at night, 

19 getting releases for apecial aervicea, getting people 

20 available to turn circuits down and retest them after 

21 they"re spliced and back up and running. It's just 

22 pretty much a normal time frame. 

23 Q. That was well known to you 

24 preconstruction meeting , was it not? 

25 A . Well , yes, that a normal interval is three 
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1 weeks . 

Q, Was t here any mention by you to any of the 

peopl e preaenc at that preconatruction meet i ng of that 

t ime inte rval? 

A . No, there was not. 

Q. Now , you had been out on the project site, 

had you not, before the preconetruction meeting? You 

a went out a nd looked at the general lay of the land? 

A . Yea, I did. 

10 Q , And so I would underatand that at that time 

11 you knew where thi• fiber optic cable lay? 

12 

13 

A . 

Q , 

Oh, yeah . 

And I aaaume anticipated that until auch tiae 

14 aa there was a complete switchover, it waa going to be 

15 a significant hindrance to that project, the grading? 

16 A . Not knowing what hia achedule waa, I wouldn't 

17 knov that . 

18 Q , Well, you knew -- you obvioualy knew he 

19 couldn't relocate the county road until that fiber 

~o optic cable waa switched over? 

21 

22 

A . 

Q . 

That's true . 

That was pretty much the point of the entire 

23 project , wasn't it? 

24 

25 

A . 

Q , 

Of relocat ing the fiber, yea . 

And moving the county road was by far tbe 
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largest part of the grading? 

A. Probably , I guess . I would not know that 

from myself because I never really researched it that 

mu c h. 

Q. But , nonetheless, you didn ' t make any mention 

6 of that three - week per i od that they could likely -- no, 

l et me make sure I understand this . Let me back up . 

Is that thr e e - week period aft e r the instal l ation -- I 

9 mean the physical laying of the cable is complete? 

10 

11 

12 

A. 

Q . 

A. 

When they ' re ready to splice . 

Okay . 

But they could probably start the procedure 

13 if they knew the cable was here and were going to 

14 place it starting today , they could start the procedure 

15 to get people scheduled and that in an earlier time 

16 frame. 

17 Q . I guess what I'm trying to understand is doea 

18 tha t. three-week period take into consideration the 

19 laying of the cable or not? 

20 

21 

22 

A . 

Q. 

A. 

It could . 

But maybe not? 

Maybe not. I do not know what their splicins 

23 procedure is because I ' m not involved on the splicing 

24 side of the - -

2S Q. Would you agree with Mr . Wegman•a 
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c haracterization of hie convereation with you that 

2 there may have been some misunderstanding created at 

the preconatruction meeting by your atatement? 

A. Not that I remember. but i t's possible . 

Q. Now, i s this the only dr ~wing you r company 

6 would have of t his ? 

A. Oh , no . That ' s strictly a display . We would 

have a deta i led work print of what i s being done, plus 

9 we would have the same set of plans that they've got 

10 right ther~ for cuts and relocation and ao forth . 

11 

12 

13 

14 

15 

16 

17 

Q . 

A . 

And you motioned over here toward ■ Exhibit 4? 

Yeah , over towards Exhibit 4 . I mean ve 

would have pretty much that same set of plans . 

Q . When would you have received that ? 

A . 

Q . 

A . 

1 guess I definitely wouldn't know . 

Would it have been i n May? 

Yeah , it would have been May . It would have 

18 been firat part of May, maybe even laat part of April . 

19 Q . So you would have well known at leaat three 

20 weeks ahead of the preconstruction meeting what waa 

21 involved as far as the grading? 

22 A . Oh , yes . 

2) 

24 

25 

Q. 

A. 

Q. 

The location of your cable? 

Yes . 

And the relocat i on? 
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A . That's true . 

MR . EKLUND: That's all. 

MS . WIEST , Ms . Cremer? 

MS . CREMER : None. 

MS . WIEST : Commissioners? 

COMMISSIONER SCHOENFELDER : I have several . 

~re you planning on continuing this, or are you going 

I think we're scheduled for tomorrow morning , are 

9 we not ? 

10 

11 

(A DISCUSSION WAS HELD OFF THE RECORD . ) 

COMMISSIONER NELSON : I have a c ouple 

12 questions but I'm willing to wait . 

1 3 

14 

COMMISSIONER SCHOENFELDER : Go ahead. 

COMMISSIONER NELSON : There wa ■ some 

15 discuaaion today here about which employees were 

16 arriving at 9 : 00 or 10 : 00 and leaving at 2 : 00 . 

17 wasn ' t sure if they were US Weat employees or if they 

18 were subcontractors of US West, or if you were saying 

19 that they were US West employees and that they had a 

20 different kind of a job description there for that day 

21 so the usual 8 : 00 to 5 : 00 kind of deal wouldn't be the 

22 standard here. Could you clarify? 

23 A . I would have no idea . I wouldn't have any 

24 idea what employees were there . do not run the 

25 employees . I strictly do the engineering portion. 
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COMMISSIONER NELSON: Except that Mr. Heaston 

asked you the question -- Mr . Welk, he aaked you about 

the e mployees and the strange work schedule, too, so 

you answered the question for him. So which employees 

s we re yo u tal king about when you answered his question? 

A. We l l , when 1 was talking about possibly the 

~: 00 to 2:30, that would have been US Weat employees 

e do i ng wha t they could at that time because there was 

9 nothing there of any work aubetance that would require 

10 anyone there for an extended period of time until they 

11 were ready to splice the fiber cable . If they were 

12 driving US Weat trucks, which I gueaa I aaaumed that•• 

13 what they were talking US Weat employee ■ . 

1 4 COMMISSIONER NELSON: Okay . Ma ■ the 

lS re l ocat i on of the - - and aoving in the fiber actually 

16 done by • · th~y were done ·· it waa actually done by 

17 eubcont ractora , not actual US Weet employee ■; i ■ that 

18 riqht? 

19 

20 

A. That's correct . 

COMMISSIONER NELSON : Do you remember telling 

21 Mr . Wegman that you thought that y o u weren't maybe ver~ 

22 specific or clear enough about times and time line• in 

23 the preconetruct i on meeting? 

24 

25 

A. No, I guees I don't . 

COMMISSIONER NELSON : Would you tell me what 
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you feel the purpose of the preconstruction meeting is? 

A. Well , it's a two-fold situation . It's for 

the contractor t~ find out what the utility schedule ia 

for cable relocation , power relocation, gas relocation, 

5 whatever happens to be involved in the project . Plus, 

it's a chance for utilities to find out what their 

7 schedule is as far as start date and these things so 

that we can somewhat schedule our work to meet what 

their schedule is as far as work on the project. 

10 COMMISSIONER NELSON: Do you feel that you 

11 had a good idea of the work schedule that Mr. Sand had 

12 envisioned for this project at that meeting? 

13 

H 

A. Well, I guess the thing that I envisioned va■ 

he va ■ going to start on the 16th; and I vaa avare that 

15 he was going to atart on the 16th . 

16 COMMISSIONER NBLSON: Did you knov at the Ma} 

17 30th meeting that the fiber cable wouldn't be relocated 

18 ind cut over until June 26th? 

19 

20 

A. No, I did not. 

COMMISSIONER NELSON: Did you knov if June 

21 26th wasn't the date, did you have any date in mind? 

22 

23 

A. Not at all . 

COMMISSIONER NELSON: Why didn't you return 

24 Mr. Sand • • calla yourself? 

25 A. Due to the fact that the question• that I 
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felt he was going to have as far aa relocation I wou l d 

2 not be able to give him the answer as far aa the date 

3 because I would not know that . Mike Babbe or the 

const ruction people would be the onea that would be 

involved as Car as cable sh i ft. when it was due to 

arrive, when the contractor was going to place . 

COMMISSIONER NELSON : Why did they send you 

to the preconstruct ion meeti ng if you don't know those 

9 things ? I mean what •· maybe that's not the 

10 appropriate question. I'm trying to get at what 

11 expertise that you lend to -- they chose you to go to 

12 the preconstruction meeting versus the other people 

13 that returned Mr . Sand ' • call . 

14 A . Well , we are involved at the beginning before 

15 the construction department get ■ involved due to the 

16 fact that we get the road plan■ . We are the ones that 

11 deaign the relocation of the fiber cable or the 

18 exc hange cable, whatever is involved . So we are 

19 probably as familiar with it as anyone at the time of 

20 the preconstruction meeting . 

21 COMMISSIONER NELSON : You ' re familiar in 

22 terms of that you know you what the ■ cope of the 

23 project , ia but you don't know any of the deta i l• about 

24 what could probably happen? 

25 A. Other than the information we get from --
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1 wel l, l i ke I called our construction department to try 

and get a date as far as when the fiber cable was going 

to be delivered . 

COMMISSIONER NELSON : I think that takes care 

S o f my quest ions . Thank you. 

CHAIRMAN BURG : You indicated that you were 

7 aware that Mr . Sand wanted to start on the 16th; is 

that cor r ect? 

A. Tha t 's what he had indicated , yea . 

10 CHAIRMAN BURG: In your estimation, waa he 

11 going to be -- because of your utilities, was he going 

1 2 to be able to operate in that area on the 16th? 

13 A. He would be able to operate in a portion of 

14 that area . I'm not just aura, you know , where . In 

15 right exactly where the fiber cable is , no, he would 

16 not be able to operate in there . 

17 CHAIRMAN BURG : And you did not indicate that 

18 to him at that preconetruction meeting though, that by 

19 the 16th he would not be able to operate in that area? 

20 A. Well, I had indicated that on the 16th it waa 

21 more than probable Us West would still be in the area 

22 with relocation . 

23 CHAIRMAN BURG : But I mean that was the 

24 extent of the conversation? 

2S A . That waa about the extent of the 
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c o nversation . 

CHAIRMAN BURG : But you didn ' t make any 

indication when US West was to be completed at that 

po i nt? 

A . No. 

CHAIRMAN BURG: As a matter of fa c t, but you 

7 d i d not indicate that you had three weeks after the 

8 c able wa s la i d before you even had to do a cutover by 

tar if f e i the r ? 

10 

11 

A . No . 

CHAIRMAN BURG: Seems like a pretty weak 

12 preconstruction meet i ng i s the way it looks to me i n an 

13 overall sense. I' m not sure how anybody would know for 

14 sure what they could do. That's all I have. 

15 COMMISSIONER SCHOENFELOBR : Mr . Serfling, you 

1 6 say you ' re a design engineer . Do you have a degree in 

17 engineering? 

18 

19 

A. No, I do not. 

COMMISSIONER SCHOENFELDER : Because I need to 

20 know . I just wanted to know because I know that in US 

2 1 West some people work i ng in the engineering department 

22 aren't necessarily e ngineers . 

2 3 A. No , I do not . 

24 COMMISSIONER SCHOENFELDER : Thank you . You 

2S talked about the t i me for the fiber optic cable order 



• 

• 

141 

and there ' s none on hand and it•• so special . But 

isn't it really true that in thia industry fiber is not 

a specialty any more that you're laying a lot of it and 

you must have some kind of a rotating kind of things to 

5 where you have an inventory of some kind or some kind 

6 of a standing order? I mean it's not ao special that 

7 you only order exactly what you need for where you need 

it b ecause I understand us West is laying cable all 

9 ove r 14 states. And you certa i nly must have some cable 

10 available if you have a couple weeks notice, do you 

11 not ? What's the time frame? Give me some ideas here . 

12 A . I really would not know. It would be pure 

13 speculation on my part as far as what the time frame 

14 would be required for ordering fiber. 

1S COMMISSIONER SCHOBNPELDBR : But you mu ■ t have 

16 some experience . You must have done thi ■ before . 

17 A. Well, if the factory would have it on hand , 

18 th~ job was issued the 13th of May . And I ' ll just u ■e 

19 this as an example . So it wae probably distributed to 

20 our conetruction department on, eay, the 15th of May. 

21 When l called to find out what the delivery date of the 

22 fiber wae, they said it was auppoaed to ship June 3rd. 

23 So if it went out the middle of May to the third of 

24 June , that would be about a two-week turnaround; right . 

2S COMMISSIONER SCHOBNPELOER : But what•a been 
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1 your experience in the past? Because I know in the 

Rap i d Ci ty area th i s i s not the first time that 

something has been d e l a yed because of cable from US 

4 Wes t . So what I mean is you couldn't br ing anyth i ng to 

s this preconstr uction mee ting tha t said, gee, we might 

6 have problems with de livery of this cable? 

A. I had no indication of that from ou r 

e construction people when I talked to them. 

COMMISSIONER SCHOENFELDER : But what haa 

10 happened i n the past? What has your paat experience 

11 wi th c able delive r y been? 

12 

13 good . 

14 

A . Well , all cable copper and fiber has not been 

COMMISSIONER SCHOENFELDER : Okay . So but you 

1S couldn ' t have told them that at the preconetruction 

16 meeting? 

17 A . 1 had no i ndication of that. I could have 

18 told them that , but I would not have known that for a 

19 fact that it waa go i ng to be a delay . 

20 COMMISSIONER SCHOENFELDER: But you ' re not 

21 subject to the contract so, you know. I just thought 

22 that for i nformation -- to throw information out there 

23 for people you were trying to do bueineaa with , it 

24 might have been helpful. With your subcontractor, the 

25 subcontractor is your contractor that •· the person 
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that plows that fiber i n the ground ; right? 

A. That ' s correct. 

COMMISSIONER SCHOENFELDER: And so they ' re 

respon s ible to you and eo that make s US West 

S ul t imately responsible for their performance ; is that 

6 not correct ? 

A. That is correct . 

COMMISSIONER SCHOENFELDER : Okay . So when 

9 you say it was a subcontractor, i t's really your 

10 it' s US West's responsibilities, am I right? 

11 

12 

A . That's true . 

COMMISSIONER SCHOENFELDER : And I think you 

13 testified to the One Call where Mr . Welk aaked you 

14 abou t it ' s really not -- you don't do t:,e locates . You 

15 have a subcontractor that does the locate• and that 

16 Mr . Sand would have needed to have called the One Call? 

l 7 

l8 

A. Yeah . 

COMMISSIONER SCHOENFELDER : I need to know 

19 how that works , ao if you know more than what you 

20 answered Mr. Welk, I need more information . 

21 A . really can ' t. I honestly can 't because I 

22 do not know how One Call works, I really don't . 

23 COMMISSIONER SCHOENFELDER: I don ' t know 

24 whether it's relevant i n this case or not , but Mr . Welk 

25 asked you a question about the coat for relocation . 
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1 And I don't know that that haa any relevancy, but the 

2 cost for relocation out of right-of-ways, how doea that 

compare to the cost of buying eaaementa across private 

land? 

A. You mean on the initial installation? 

COMMISSIONER SCHOENFELDER: Any time . 

A. Private land would probably run ua about 

8 $3 . 00 a rod for an easement, where a county road ditch 

i a - -

10 

11 

12 

A. 

13 relocate? 

COMMISSIONER SCHOENPELDBR: Pree? 

Pree . 

COMMISSIONER SCHOENFELDER: Until you have to 

14 A. Until we have to relocate. 

1 5 COMMISSIONER SCHOENFELDER: But that's one of 

16 the privileges you have is to uae the right-of-way and 

17 that's why you uae it, ia it not? 

18 

19 

A. Yea, it ia. 

COMMISSIONER SCHOENPBLDBR : Thank you . 

20 CHAIRMAN BURO: That just prompted one 

21 question. Did you locate thia in the road ditch of the 

22 nev grade? 

23 

24 

A . No, it's on private right-of-vay. 

CHAIRMAN BURG : Did you have to get 

25 right-of-way? 
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A . We got right-of - way from the city of Rapid 

CHAIRMAN BURG : That was city property? 

A. Yes. 

CHAIRMAN BURG : Thank you . 

MS. WIEST : Any red i rect? 

MR . WELK: No . 

CHAIRMAN BURG: Any further witnesses? 

MR . WELK : Yes . We have Mr . Norton here and 

10 Mr. Smith also . Hopefully they will be relatively 

11 br i ef . Mr . Gary Norton, we would call him . 

12 o&aY •oaTo•, 

13 called as a witness, being first duly sworn , 

14 was examined and testified as follows : 

15 DIRECT §XAMINATION 
16 BY MR . WELK : 

1 7 

18 

19 

2 0 

2 1 

2 2 

2 3 

Q . 

A. 

Q. 

A . 

Q. 

A. 

Q. 

Would you please state your name. 

Gary Norton, 

Where do you live? 

Rapid City, South Dakota . 

By whom are you employed ? 

Alliance of Arch i tects and Eng i neers . 

And what is Alliance of Architects and 

24 Eng i neering or Engineers? 

2 5 A . Consulting f i rm i n the arch i tectural and 



• engineering fields . 

Q. Are you a professional engineer? 

A. Yes, I am . 

Q . You ' r e licensed in what field ? 

A. Civ i l engineering. 

146 

Q. And your f irm, how many licensed professional 

7 e ng i neers do you have? 

A . Three. 

Q . And was your firm the architect engineers on 

10 this airport project we've bee n discussing today? 

1 1 

12 

A. 

Q . 

Yea, we were . 

What were your duties and responsibilities 

13 regarding this job? 

14 A. I was a design engineer•• well aa the 

15 p ro ject engineer. I was responsible for des i gning and 

16 assisting the project manager in the design of the 

17 proj e ct and the writ i ng of the plans and 

18 spec i f ica tiona . 

19 

20 

Q . 

A. 

Did Mr . Stulken report to you? 

I wouldn ' t say it's reporting . He would hand 

2 1 me h i s logs . I would be the one that would eign off 

22 and review them . We're a small firm eo he generally 

23 ta l ked to both Bob and I . 

24 Q . You were the one that was seeing if there waa 

25 any problema in the job baaed on the logs? 
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A. I waa generally the first line, so to speak . 

If I could handle it, I would handle i t tell . If I 

c ouldn't , I would take i t to the project management 

l evel . 

Q. We have had marked aa Exh i bit 6 aome 

handwritten notes for the 5-30-97 meeting . Ia that 

7 your handwrit i ng? 

A. Yeah, it ia . 

Q . You were the person who made the notes at the 

10 5 - 30 - 97 meet i ng ? 

11 

12 

A . 

Q . 

Yea . 

In a typical conatruction project like thia, 

13 ia it the responsibility of the engineer to take the 

14 notes or the architect? 

15 

16 

A . 

Q . 

As long as I ' ve been involved, yea . 

And so you're the key peraon to take notea 

17 and then you distributed them to the attendeea? 

18 

19 

A . 

Q. 

Correct . 

So Exhibit 6, these were your handwritten 

20 notea , and then you went back to your office and had 

21 them typed up aa Exhibit 7 ; is that correct? 

22 A . Yeah . Bob Rothermel would have looked 

23 through them , corrected English and stuff like that, 

24 and would have added any additional notes that he may 

25 have taken . 
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Q . You heard Hr. Serfling deecribe the 

2 preconstruction meeting and where it started with 

3 Mr. Smith making a number of statements about the 

background and safety and what was required. Is that 

substant i al ly correct accord i ng to your recollection? 

A. Yeah . 

Q. Why don't you tell the Commission then -- you 

8 wrot e the notes , you were there -- what your -- what 

9 you heard was that the statements made by Mr . Serfling 

10 about what US West was going to do with regarding the 

11 relocating of the cable . 

12 A . The only really thing that we got into it••• 
13 on the , you know, level that I had heard was that 

14 US West had to go out there and relocate, and they 

15 would moat likely be out there by still June 16th when 

16 the Notice to Proceed was aaaumed to be completed . 

17 There was permits to be obtained from the county and 

18 things like that that looked like they wculd delay the 

19 Not i~ e to Proceed. 

20 Q . So everybody knew at that meeting on May 30tt 

21 that there was going to be some delay because of US 

22 West . Is that a fair statement? 

23 A. To the best of my recollection, yeah . 

24 Q. I mean you ' re the engineer that's sitting 

25 there listening to this . Did you know that on June 
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16th us West was still going to be out there working? 

A. That's what I would have had to assume baaed 

3 on the notes I took, yea. 

Q. Now, we ' ve had some questions asked by the 

5 Commissioner s abcut the responsibilities of various 

6 parties he r e. Let's try to set this stage on the 

1 construction contract . Now, when you had this meeting, 

8 wh ose responsi bility is it to coordinate with US 

9 West ? Is it yours? The contractors? Whose 

10 responsib i lity is it ? 

A . 

Q . 

It'a the contractors. 

And so you look to him to say you two 

11 

12 

13 

1 4 

15 

companies work it out essentially; is that correct? 

A. That's correct. 

Q. And do you get involved in the middle of that 

16 coordination? 

17 A. The only thing we do ia we invite the partiea 

18 to the preconstruction meeting so they can eee 

19 face-to - face , know who they need to talk to and who 

20 th ,y need to correlate with. 

21 Q . Did you write the plane and specif ications 

22 for the job? 

23 A. I assisted Bob with it. yea. 

24 Q. And there was a completion date of September 

25 30th? 
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A. Yea. 

Q . And that was essentially going to start from 

sometime in June to September 30th; is that correct? 

A. That's correct. 

Q. Now , when you set the June 30th or the 

6 September 30th date, was the utility relocation a 

factor int.hat? 

A. In the overall scheme, not really . We felt 

it was just another utility that the contractor would 

10 have to work with the phone company to get moved out of 

11 the way . 

12 Q. And tell ua in laymen•• term■ really what ia 

13 he doing for the contract in thia caae? Tell us on the 

14 end of the runway, what's he have to do there? 

15 A. Okay. That red spot right here, there••• 

16 PAA requirement.a for extending the aafety area, and 

17 that•• what we did. So he had to fill a aubatantial 

18 amount of fill at the end here , poaaibly to feet, maybe 

19 eve .1 SO in apota in thi• area . And then aa Mr. Sand 

20 stated before. you can't do that without relocating the 

21 county road to fill over it, ■owe had to relocate the 

22 county road . 

23 Q . Now, you can sit down again . We've heard a 

24 couple times here this difference between borrowed dirt 

25 and unclassified. What do thoae terme mean? 
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A. Unc l assif i ed excavation is generally dirt 

that needs to be cut with• scraper and hauled with i n 

the work limits of the area . And the borrow excavatio~ 

is material that's taken , I think Ray said , like ~.soo 

feet up the runway where they go up and cut it out and 

6 haul it down and place it in the fill there. 

o. Did you have any concerns it waa going to 

take two , three weeks , four weeks to relocate the 

9 utility for US West and Ray Sanda? 

10 A. I guess four weeks may have caused a concern , 

11 but couple , three weeks really, you know, it was the 

12 coordination thing that we generally put on the 

13 contractor and the phone company . 

14 o. Well, do you believe that•• you look at the 

15 job was there a problem of getting the progress done 

16 when it was supposed to get done? 

17 

18 

A. 

o. 
Not in our opinion, no , not initially. 

Well, Mr. Sand is writing a reque ■ t for an 

19 extension the day after he start• the project; ia that 

20 correct? That was Exhibit? 

21 A. We got a letter on the 17th, yea . 

22 o. That was Exhibit 9 . le that a letter you got 

23 from the Sand Construction about the request for 

24 exteneion? 

25 A. Yee. 
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Q. ts that unusual to get a request for 

2 extension the day after starting a job? 

A. It ' s unusual in my experience . I haven't had 

i t happen before . I don ' t know . 

Q . Was an extension given ? 

A. At that time, no , we didn ' t !ormally addreaa 

7 that one would be g i ven . 

Q. This problem wi th the telephone relocation b) 

9 June 26th and the project, it was a non -i aaue; is that 

10 correct ? 

ll A . Baaed on the progress meeting, yeah, it had 

12 been completed and everything waa out of the way . 

13 

14 

Q. And so after this relocation had to be done, 

there waa substantial work that had to be done in the 

15 area , didn ' t there, beside ■ where the relocated cable 

16 was going to be ? 

17 

18 

A. 

Q . 

Oh, yeah . 

Were you concerned that there waa any delay 

19 from US West about relocating this around June 16th 

20 for a couple weeke? 

21 A. Prom our standpoint , no, we didn't . We 

22 didn 't get concerned because we looked at tbe overall 

23 scope of the job . And, you know, we had asked Ray at 

24 progreaa meetinga whether he could atill make it; and 

25 he said, you know , if he put forth extra effort, yeah, 
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1 he still felt that he could probably make it, still 

2 keeping in mind that he had requeated the week. 

Q. And so how it ended up , the project was 

completed before the due date ; is that correct? 

A . He was substantially complete before the 

6 Sept e mber 30th, yes. 

Q . Wo uld you agree with the characterization 

t h at he mobilized the equipment at least around 

9 September 9th or 10th? 

10 A. Baaed on the review of Doug's logs, he ■ tatea 

11 that equipment is moving out on those days, yea . 

12 

13 

H 

15 

Q. Was there any damages or penalties that were 

assessed on Mr . Sand's company at any time? 

A. No . 

Q. Did the contract provide any liquidated 

16 damages provisions if he hadn't been done by September 

17 30th? 

18 

19 

20 

A . 

Q . 

A. 

Yes . 

Do you know what thoae were? 

No. They would be in the spec book . I don't 

21 know what they are. 

22 

23 

24 

Q. 

A. 

Q. 

But none were ever impoaed? 

No . 

Were these liquidated damages provisions ever 

25 even threatened at any time? 
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lSf 

Not to my knowledge, no . 

MR . WELK: I don't have any other questions . 

MS . WIEST : Mr . Eklund . 

CROSS - BXAMINATION 

5 BY MR. EKLUND , 

Q . Mr . Norton , there ian•t any que ■tion , i ■, 

7 there but that the location of this line was an 

imped i ment to Mr . Sand in the orderly completion of 

9 this project? 

10 A. Not being out there day to day, I can only 

11 aay that I know that Ray••• up■ et about it ; and he 

12 firmly believed that it was delaying him. 

13 

14 

Q . 

A. 

Cauaed longer haula? 

I never really got into a b i g diacuaaion wit 

15 him over that until he juat aaid tha t . But I'm sure if 

16 he had to go to the borrow area, it would have been 

17 longer hauls . 

18 Q . Mr . Stulken waa the Engineers and Architects 

19 man on site? 

20 A. He waa our construction obaerver . 

21 Q. And he ' s experienced in the construction 

22 industry , isn't he? 

23 A. He•a worked for - - yeah, he haa experience, 

24 that he atated earlier . 

25 Q. That ' s why you hired him? 



• 

• 

155 

A . I don 't know why we hired him . I didn ' t hire 

2 him. 

Q. I caught this when you testified . You aaid 

you thought it was just another utility . That ' s in 

5 reference to US West and thi ■ cable that you knew wae 

6 on s i te . 

A . No . What I mean is whenever you hear the 

8 wo r d fiber optic, everybody gets spooked right from the 

9 get - go because, you know, they"re sensitive lines . 

10 What 1 meant as the engineering firm we generally do 

11 not get involved in the coordination of the contractor 

12 and the utility . It ' s up to them to ait down and hash 

13 out who ' s going where, when they're going where , how 

1 4 they ' re going . 

15 Q. Well, in the spec book ■ you've structured ho-

16 this project is to proceed, haven 't you? 

17 

18 

A. 

Q. 

We outline stepa . 

And one of the firat atepa is a relocation of 

19 that county road , i sn ' t it? 

20 A. I have to look at the ■pee, but if it•• in 

21 there , that ' s what it is, yeah, if it'• in the list. 

22 Q. Well, on page 2,, firat item in phase one ia 

23 fence removal and installation of a temporary fence . 

24 Number two i s relocate county road. 

25 A . If it'a in there, that'• what it is. 
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Q , And there's a reason for that, ian • t it? The 

reason being if you try to extend the runway, you"re 

3 not going to be able to get the traffic through there 

because you're go i ng to cover up the old road? 

A. I did not write that sect i on of it . 

Q . Well, is that the reason? 

A. I d idn't write it so I don't know what his 

reas~ning was to make the steps . We generally don"t 

9 dictate what they do so -- Bob wrote that , not me . 

10 Q . Well, sequencing contract obl i gations of 

11 Hr. Sand was to keep traffic moving on that road or 

12 through that area? 

13 

14 

A. He had aeveral obligations , which included 

c oordinate with the phone line too. 

15 Q. And there was no mention of hi• not being 

16 able to take out that old county road for perhapa a 

17 period of three weeks? 

1 8 

19 

A. 

Q . 

I don't knov . Can you ask me again? 

When you issue a Notice to Proceed, doesn't 

20 that indicate to the contractor that he can take over 

21 that area vithin the limit ■ of the contract and proceeC 

22 to do hi• vork? 

23 

,. 
A. 

Q . 

Yeah. 

And•• a reapona ible architect or engineer be 

2S should knov -- or you should adviae him of potent ial 
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impediments to hie progrea ■, ■ houldn•t you? 

A. That ' s why we put on the plan ■ and in the 

specs that he needs to coordinate with the phone 

4 company about the fiber optic line . 

Q. Did you at any time tell Mr . Sand -- or did 

6 you know of the crit i cal nature of thi ■ fiber optic 

, cable? 

A. We stated in the preconatruction meeting 

it states on the notes as soon•• US West atated 

10 they'd probably be in the area , we immediately said 

11 contracting needa to coordinate with it because we kno~ 

12 it's a aenaitive thing . They need to coordinate . 

l3 

l4 

Q. 

A. 

It doesn't aay it'a aenaitive, does it? 

I say we knew it waa a aenaitive nature ao 

15 they need to coordinate . 

16 

17 

Q. 

A . 

18 sensitive. 

19 Q. 

Did you tell Mr. Sand that it waa aenaitive? 

I juat aaeumed he knev fiber optic vaa 

With respect to the Exhibit No . 8, have you 

20 got that in front of you? 

21 

22 

A. 

Q . 

Yeah . 

The letter vritten by Mr . Sand on June 17th, 

23 199? , regarding corrections of the minutea, did you 

24 ever indicate to Mr . Sand that hie understanding or 

25 interpretation waa incorrect? 
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A. No . I give them the opportunity to add on 

2 what they feel might have been miaaing a thing in the 

3 meeting, but it does not alter my notea. 

Q . Did anybody elae that that waa distributed tc 

ever give an indication that that underatanding waa 

incorrect? 

A. Not to my recollection, no. 

Q . And that would include US West you 

9 distributed a copy of that to? 

10 

11 

12 

13 

14 

15 

16 

A . 

everybody 

It ' s on the list. We distributed to 

on the list . 

MR. EKLUND : That•• all. 

MS . WIEST : Ms . Cremer? 

MS . CREMER, I have nothing. 

MS. IIIEST , Coamiaaionera? 

CHAIRMAN BURG : Yeah. When waa Mr . Sand 

11 awarded the contract? 

18 

19 

A. When? 

CHAIRMAN BURG: Yea. What waa the date he 

20 •~• awarded the contract? 

21 

22 

23 

24 

A. 

A . 

I ' m looking for the Notice to Proceed . 

MR. WELK : 15. 

Okay . The agreement ia the 9th day of June . 

CHAIRMAN BURG : Waa that vhen he vas awarded 

25 the contract? 
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A. That is-· I bel i eve that• ■ -- I bel ieve 

that ' s the date of when the council approves and 

3 accepts the bid . 

CHAIRMAN BURG : You had the precontract 

5 meeting prior to the reading of the contract ? 

A. No. If I could look at my file, I could 

7 probably find when the Notice of Award was . 

MR . EKLUND: Let me help here . 
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A. The form I just got says okay , the owner . 

10 The Notice of Award was signed by the owner on the 2let 

11 of May. 

12 

13 

14 

15 

CHAIRMAN BURG : So he was aware of the 

contract on the 21st of May ? 

A. Yes . 

CHAIRMAN BURG: What was the contract period 

16 that he had to conetruct at the awarding at the time he 

17 won the bid? 

1 8 A. He has a completion date of September 30th, 

19 and generally it'e two to three weeka is not uncommon 

20 to get their bond back and all that, get all the 

21 signatures to finalize their paperwork . This ju ■ t 

22 gives them the award . 

23 CHAIRMAN BURG : When he got the award, what 

24 did that award indicate he ■ hould have as a start date 

25 that he could start his work? 
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A. It didn't indicate. We don't indicate at 

that time. That gives him the a ■■urance that he'a been 

awarded so he can get the bonding, and we have to get 

the bond and insurance information back . And once we 

5 get that back , then we aign it, review it, look at it, 

6 and then we go through the Notice to Proceed. 

CHAI RMAN BURG : Yeah, the Notice to Proceed. 

8 Now, in order to finish by a date which you have 

9 indicated he would have had a penalty if he hadn ' t 

10 finished, he had to have to know when he had a start 

11 time . When is his start time? 

12 A. Well, he'a awarded- · he knows when the bid 

13 is open . And I guess it'• just common under■tanding 

14 that's about a three - week turnaround because of the 

15 bonding . They know they have to get the bond■ to us . 

16 There's a certain aequence . He won't do the bond• 

17 until he knows he has the job, and that•• the 

18 agreement . 

19 CHAIRMAN BURG : And of course he can ' t 

20 fulfill the agreement until given he's given you the 

21 bonds ? 

22 A. That's right. We have to review and make 

23 sure he gets the insurance requirements and the 

24 bonding . 

25 CHAIRMAN BURG : When did that occur? 
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A. He would have -- I"m sure there's a signed 

2 c opy o f th e Notice of Award . We would have sent that 

shortly after this 21st . He would acknowledge the 

Notice of Award, then he would start the process of 

5 gett i ng the bonds together . 

CHAI RMAN BURG : But when h•d he satisfied 

7 everything he had needed to be able to •tart 

construction? 

A. Okay . The Notice to Proceed is his official 

10 it states he must start on or about or before this 

11 time . 

12 CHAIRMAN BURG: I understand. We had that . 

13 But when had he satisfied everything he needed to be 

lt able to atart the contract? Becauae fro• what I 

15 understand, the Notice to Proceed waa delayed by other 

16 than Mr . Sand ; ia that correct? 

1 7 A. Yeah, that was made -- he was made aware of 

18 that during the preconatruction meeting. 

19 CHAIRMAN BURG: Becau ■e I underetand at the 

20 preconstruction meeting he indicated he would have 

21 liked to begin work on the 9th ; is that correct? 

22 

23 

A. I believe eo, ye ■ . 

CKAIRMAN BORG : But you've ■ aid there's otbeJ 

24 things, and evidently he had met all of his 

25 requirements at that point . Would that be accurate? 
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A . I think ao, yeah. 

CHAIRMAN BURG : But you"ve indicated, well, 

3 we can't let you proceed until the 16th . We have got 

some other things to clear up; right? 

A. Well, they have to get a county permit and 

stuff like that, yea . 

CHAIRMAN BURG : What l don ' t understand ia 

8 how can he be held to the September 20th date when he 

9 was not allowed to start when he wanted to start? And 

10 you've indicated and he indicated he asked for an 

11 extension when there were other things that held him 

12 up . Now, you didn't act on the extension; correct? 

13 A. He did not ask for an extension baaed on the 

14 normal delay of getting the insurance and the Notice tc 

15 Proceed. 

16 CHAIRMAN BORG : No, that• ■ exactly right. 

17 That wasn ' t his problem . The extension waa because of 

18 other problems ; correct? 

19 A. It waa becauee he felt he wae being held up 

20 by the phone company. 

21 CHAIRMAN BURG: And I would presume he wae 

22 also held up by your order to proceed because he 

23 indicated he wanted to atart on the 9th and other 

24 clearances that you needed were not available yet; 

25 correct? 
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A. I really can't anawer that because he didn't 

2 state any objections to start at that date at the 

preconference . I don't see anywhere that he would be 

upset about the 

CHAIRMAN BURG: You indicated that he 

6 c ompleted by the date, by the 20th? 

7 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. He ~as substantially complete by September 

30th, yeah . 

CHAIRMAN BURG: Do you know if he had to 

exert extra effort to be complete by then? 

A. I can only go by what Ray has aaid . He did 

not mobil i ze any more equipment into the job , no . 

CHAIRMAN BURG : But you don't · -

A. But he aaid he would have to move thinga , you 

know , faater and do things to catch up . 

CHAIRMAN BURG : And that might be overtime 

and 

A . Yeah . I don't really know . I don't know. 

CHAIRMAN BURG : So but are you testifying you 

don't know whether he had to exert extra time or not? 

A. He didn't haul in any more equipment or 

anything like that . So whether he normally work• 

12-hour days like a lot of contractor• do, or he 

normally work• 8, I don't know . So I don ' t know if he 

exerted any overtime . 
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CHAIRMAN BURG : You indicated you don ' t know 

2 either way whether he had to exert extra time or not? 

A. I don't know if he worked overtime or not, 

no. 

CHAIRMAN BURG : That's all I have . 

COM~ISSIONER NELSON : I have a couple . Walk 

7 me through the bid process . When you deal with public 

8 bodies , they usually have to take bids . At the time of 

9 the bid, do they usually not have to provide the 

10 bond ing ? 

11 A. They have to provide a bond on the bid . 

12 That ' s a different bond than once he gets the job. 

13 That ' s ao if he ' s low bird , he bales out well, no, 

14 that's later . Thia ia a bid bond . Thia ia saying if 

15 you 're low bird, you would agree to do the job . So if 

16 he backs out, they have the right , I gueaa, to go after 

17 his bond before that can bid . 

18 COMMISSIONER NELSON : Get the money . So are 

19 you saying that you require the bid bond at the time of 

20 th • bid? 

21 

22 

23 that? 

24 

2 5 

A . 

A . 

Of the bid they only require a performance . 

COMMISSIONER NELSON : Performance bond of 

Yea, when he'a awarded it . 

COMMISSIONER NELSON : And so he's not free to 
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start on his project until after he has the performance 

2 bond; right? I thought that's what I heard you say. 

A. Well, he has to get -- it's kind of a, like I 

say , he has to deal with city entities . He has to get 

s council approval . Okay ? Then the Notice of Award , we 

6 send that out once he agrees to accept his b i ds . Then 

7 whe n he returns that and acknowledge& it, then we 

request all the insurance information , all that, then 

9 we get that back from him. We review it, make sure 

10 it' s right, the owner approves it, then they sign the 

11 contract . Then th~ Not ice to Proceed goes out once all 

12 the paperwork has been satisfied . 

13 COMMISSIONER NELSON: So but is it standard 

14 pract i ce that he can't start on his project until afte1 

15 all the paperwork is done? 

16 A. Oh , yeah, yeah . 

17 COMMISSIONER NELSON : And did we decide what 

18 date the paper work was done? 

19 

20 

A . We usually -- oh, did we decide? 

COMMISSIONER NELSON : Do you know what it is, 

21 because I thought Jim asked? 

22 A. No, I don't know when we got his bonds in . 

23 I'm not sure i f that's in these filea. 

24 COMMISSIONER NELSON : And you said that there 

25 were liquidated damages in th i s contract . 
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A. They allowed for it, it allowed for it. 

COMMISSIONER NELSON: Do you know if the 

3 contract had liquidated damages allowed? 

A. We have not assessed any. 
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COMMISSIONER NELSON : That ' s no t the question 

though . The question is did the contract epecify that 

7 there would be liquidated damages at some amount? 

10 is? 

11 

12 

A. Yea . 

A . 

COMMISSIONER NELSON: Do you know what that 

No . It would be in the spec book. 

COMMISSIONER NELSON: Maybe I should ask 

13 somebody else that then . 

14 MR . WELK: We can get it out of the spec book 

15 and add it to the contract exhibit we already got. 

16 COMMISSIONER NELSON: I'd be interested in 

17 the number. You know, you said that it waa just 

18 another utility. Did you know that the cable was the 

19 backbon .. fiber cable for in the Rapid area? 

20 A. Well, I'd like to clarify like I said to 

21 him . What I mean, I know fiber optics are - - we all 

22 know going in it waa fiber optic . It'e a aenaitive 

23 thing . We don ' t really -- I don ' t overly concern 

24 myself as to what it carries. We found out -- I don't 

2S know - - exactly know what I found out . I don ' t know, 
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1 but I know somewhere along the project I found out that 

it was all -- I was told it carried a bunch of bank 

information and stuff like that . 

COMMISSIONER NELSON : So is it fair to say 

s you really didn't know how important a cable this was 

6 or how much more difficult it might be to switch this 

7 cable? 

A. I had no idea how long it would take to 

9 switch the cable over . 

10 COMMISSIONER NELSON : Or the significance of 

11 that being a backbone cable for the you juat thought 

12 it was just an ordinary fiber optic cable that's always 

13 

14 

a little sensitive? 

A. No, we knew that the -- that's why I wrote in 

15 the contract I knew the contractor would have to take 

16 care and coordinate with US West to get it moved and 

17 that it would take careful coordination to do it. 

18 COMMISSIONER NELSON: That's a different 

19 question than whether or not thia is just ordinary 

20 fiber optic cable or if this was more important fiber 

21 optic cable because it waa the backbone --

22 

23 

24 

A . 

A . 

Okay . 

COMMISSIONER NELSON : -- of Rapid City. 

I don't really concern myself too much with 

25 what it carries so, no, I couldn't know during the 



• 
168 

1 bidding about what it carried . 

10 

COMMISSIONER NELSON: And 80 is it safe to 

assume , then, you also didn"t know that it was going to 

take that they have this three - week window? 

A. h . 

COMMISSIONBR NELSON: And you didn't keep 

that in mind when you established the time lines that 

the contractor was going to have to meet? 

A. No . 

COMMISSIONER NELSON: Or when you were asked 

11 about extens i ons or because of the delays or anything 

12 like that , you didn ' t consider that aapect? 

13 A . We did not con■ ider ~he aspect of the 

14 three - week fiber optic move, no . At least not that I'a 

15 aware of . Bob Rothermel , I don ' t know if he would have 

16 had other conversation&. 

17 COMMISSIONER NELSON : Do you believe after 

18 the preconatruction meeting that •~ or were you aware 

19 at the time you left the preconatruction meeting on the 

20 3 1th that Mr . Sand would not be able to be doing 

21 substantive work in the area on the 16th becauee US 

22 Wes e waa going to be there? 

23 A . I knew that he would have to work with that 

24 other entity . 

25 COMMISSIONER NELSON : That's not the 
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1 question. The question is when you left the 

2 preconstruction meeting, did you know that Mr. Sand 

3 would not likely be able to do any substantive work on 

his project because US West had said they were going 

s to be in the area? Or were you under the assumption 

that he would be able to do his meaningful work in that 

7 area despite the fact that they would both be working 

in the area? 

A . I did not know at that time where Sand 

10 Construction would start his construction specifically, 

11 so I would not be able to know whether they would be in 

12 conflict when he got on the right-of-way or not because 

13 I did not know where he would start specifically . 

14 COMMISSIONER NELSON : Isn't it a part of that 

15 bid, the specs or whatever? 

16 A. Well, yeah, the road is almost 2,000 feet 

17 long and we say he has to move the road . And in hi ■ 

18 achedule he just gives unclaaaified excavation, but 

19 exactly what stations, what aide of the road, when he'• 

20 going to ■ tart on that, that•• up to him. That's hi• 

21 means and method• and techniques . 

22 COMMISSIONER NELSON : Well, aince you took 

23 notes at the meeting and you were sitting there, did 

24 you leave that meeting with the impreaaion that both U 

2S S Neat and Sand Conatruction would be able to be doing 
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1 substantive work in the area? Or maybe I ahould 

rephrase it. Did you believe that Sand Construction 

3 would be unable to do their substantive work because U 

s West was in the area ? 

A. I could only speculate to know what the 

substantive work would be . I knew there was potential 

for conflict because they both had to be at that apot 

in some point . 

COMMISSIONER NELSON: There's a whole 

10 difference between two people working in an area. Now 

11 the question is part of the reaaon you have a 

12 preconstruction meeting is ao that people can 

13 coordinate their projects and we eliminate all theae 

14 problems . However, when -- I guess the queation I want 

15 to know is when Mr . Sand left that meeting, he felt 

I6 that he would be able to be working in the area and 

17 that maybe Us West was going to be something that 

18 would allow him , knowing that the project apecifically 

19 said that one of the first things he had to do is 

20 relo ~ate the road. How , so when you left that meeting , 

21 did you know or did you assume that they would both be 

22 able to work in that area? 

23 A . It's difficult for me to anawer that not 

24 knowing what ' s in Ray ' s -- you know, what Ray intended 

25 to do at what time specifically . That's why in the 
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meeting when it was brought up that they could st i ll be 

in the area, we said they need to coordinate because we 

3 didn ' t know where he intends to be day-to-day and where 

US West intends to be day-to-day, so I can't -- he had 

s a big area to go. I didn ' t know where he was going to 

6 go exactly. 

COMMISSIONER NELSON : Except that ·- okay, if 

I buy that , and you say that because it was a big area 

9 you didn't know his relocation of the road. I'm trying 

10 to get at whether or not a reasonable person at this 

11 meeting would have left assuming that they could work 

12 compatibly in the area or not. 

13 A. Okay . I gueaa this is my opinion about the 

14 preconstruction meeting. Okay? We could ■pend a lot 

15 of time sitting there with Ray and US Weat's 

16 representative, which happened to be Dennis, at the 

17 time diacueaing what they were going to be day-to-day 

18 to coordinate that one specific item. So we don't 

19 really generally ait there , from what I ' ve been 

20 inv?lved, and go to every person and work out every 

21 detail as to who's going where, how much conflict there 

22 would be, how much time there•• going to be . That's 

23 where we say they need to get together . The contractor 

24 needs to get with these guya and they need to work out 

25 their problems. their conflicts, and their sche dules to 
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2 September 30th . 
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COMMISSIONER NELSON: Well. I guess. frankly, 

Mr . Norton, I think that when I was on the school board 

s we built three elementary schools and did renovations 

6 at four major junior highs . And when 1 served on the 

7 Urbanized Development Commission dealing with 

transportation and road planning, we had 

9 preconetruction meetings on a lot-of-time basis . 

10 And , frankly , this is the moat unusual 

11 preconstruction meeting I ' ve ever been at . The least 

12 amount of information about the epecifice of a project 

13 were relayed to people involved in it . And it seems 

14 that, generally ■peaking , architect• that you hire, be 

15 it the school board or the Department of Highway• and 

16 Transportation hire you people to aort of coordinate 

17 this project to help iron out some of theae 

18 difficultiea . You aay you didn't even know how 

19 important a fiber optic cable we're talking about. It 

20 waa ju•t a utility . It waa juat an ordinary, you know , 

21 aenaitive fiber optic cable, when it waa maybe, aa 

22 Mr. Wegman testified , the backbone cable for the whole 

23 Rapid City area . And there's quite a difference in 

24 that. 

2S And ao I guess I'm aomewhat frustrated with 
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A. We l l, we have a big project . It'a not just 

this county road and this phone line to be moved. It'• 

S a big airport project . It was with safety issues, PAA 

requirements, and all sorts of things other than just 

7 one phone line to mess with . So we had to go through 

all the paperwork requirements and everything. We 

9 tried to cover as much as we can . But I can't sit up 

10 there and dictate to the contractor and to US West 

11 when they'l l move the line, how they ' ll move the line, 

12 and how they'll coordinate. That's why we leave it to 

13 them and give it to them while they're bidding, saying 

14 you need to get with these guy• to work this problem 

15 out because there will be a conflict . So we try to 

16 work out what we can. If there ' s questions brought up 

17 at the meeting concerning it, if questions are asked 

18 of, you know , from the contractor , doea he have any 

19 questions, if he would have brought up queations of the 

20 fiber optic line and everything, they would have been 

21 addressed. 

22 COMMISSIONER NELSON : Would you aay that the 

23 liquidated damages were -- probably the purpoae of the 

24 liquidated damages is to provide a financial inc entive 

25 to get things done expeditioualy, and part of the 



• 

174 

reason that you have the liquidated damage• i ■ to make 

sure in eapec i ally public projects like major mov i ng of 

3 major roads or those kinda of th i ngs , to make sure that 

t he public is the least inconven i enced as possible? 

s Wou l d you say that that ' • a aign i ficant factor and one 

6 o f the reasons why we have liquidated damages and 

7 h i ghway pro j ects in airports ? 

A. I would have to say my understanding of 

9 li qu i dated damages is to have a me a ns for the owner to 

1 0 r ecoup coats generally i n the engineering and 

11 adminiatra t i on of a pro j ect for the overrun because our 

12 contracts • · the contractor doing atuff for a certain 

13 amount of time . It allow■ the owner a mean ■ to get 

14 re i mbursed for the overrun and the extra time and the 

15 adm i n is tra t i on that would be involved in that . 

16 COMMISSIONER NELSON: Ian • t part of the 

1 7 reaso n you have l i qu i dated da mages i n the public work• 

18 i s so the work gets done wi th the leaat inconvenience 

19 with the public? 

20 A. I'm not -- I guess I don't i nterpret them 

21 that way . I don't think they ' re that much - - they're 

22 generally not ao 1ubatantial , I gueaa, to -- I never 

23 I don ' t aee i t that way, I gueaa, i a all I can aay . 

COMMISSIONER NELSON : How long have you been 

25 a - - you ' ve be en a professional l i cenaed engineer? 
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A. I ' ve been a profe•aional licensed engineer it 

2 will be a year in January. 

COMMISSIONER NELSON: Thank you . 

MS . WIEST: Any redirect? 

MR. WELK: No. I just want to move, before I 

let him go, t hat Exhibit 14 . Ha• that been offered an~ 

7 received? 

MS . WIEST: No . 

MR . WELK: I'd offer Exhibit 14, which ia the 

10 contract . And I won't have any objection to adding 

11 whatever Commissioner Nelson wants to that exhibit, at 

12 least put in the record what the liquidated damages ia. 

13 MS. WIEST : Can we get that portion? Do you 

14 have thoae pagea? 

15 

16 

17 exhibit. 

18 

19 

20 

21 

22 

23 

24 

25 

admie ■ ion 

map . 

MR . EKLUND : It'• page 21 in the contract . 

MS. WIEST: We'll get that added to that 

MR . WELK : Thank you. So I'd move for 

of Exhibit 14. 

HS. WIEST: Any objection to 14? 

HR . EKLUND : No . 

HS . WIEST : If not, thAt'e been admitted. 

HR . WBLK , Move admia ■ ion Exhibit 16, the 

MS . WIEST : Any objection? 
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MR . EKLUND : No . 

MS . WIEST : If not, that's been admitted . 

MR . WELK: I don't have any further 

MS . CREMER : Has 17 been admitted? 

MS. WIEST : No . 

MR . WELK : I thought that was the 

8 Comm i ss i on ' s kind of introduced exhibit . I ' ll move for 

the admiss i on of Exhibit 17 . 

1 0 MS . WIEST: Any objection? If not, it ' s 

1 1 admitted. 

12 CHAIRMAN BURG: Just a clarification . Ten, 

13 11 , and 12, were thoae ' ever admitted? 

14 MR. EKLUND : I'm sorry, what is 17? 

15 

16 

17 

18 

19 

MS. WIEST: 17 ia the copy of the tariff . 

CHAIRMAN BURG: What is 10, 11, 12? 

MS . WIEST: They were denied . 

CHAIRMAN BURG : They were all denied? 

'MS . WIEST : Yea . And then we'll have a 

20 lA ~e - filed exhibit on documentation on contacting One 

21 Call . That would be 18 . You may call your next 

22 witness . 

23 

,. 
25 

HR . WELK : Mr. Smith . 

MR . EKLUND : Just a moment . 
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A. I'm not sure i t was a requirement of the 

2 contract. I know it vas a request by Bob . I'm not 

sure if it's in the spec. It usually is t hough. 

Q . That was the re , wasn ' t it , detailing exactly 

5 what his dates for performance and what he intended to 

6 do ? 

A. I be li eve so. 

MR . EKLUND : That's all . 

MR . WELK: Just one qui c k . 

10 REDIRECT EXAMINATION 
11 BY MR. WBLK : 

12 o. Did us West ever get a copy of Exh i bit 5-A? 

13 Ia that your test i mony? 

14 A . Boy, I don't know if they would have got it . 

15 I know he aubmitted it to Bob. 

16 0 , That wouldn"t have been typical that US Weat 

17 would have got Exhibit 5 - A? 

18 A. I don ' t bel i eve he brought enough copies for 

19 everybody , no . 

20 

21 

22 

MR . WELK : That's all I have . 

MS . WIEST: Thank you . Next witness . 

MR. WELK : Mr . Craig Smith . In fairneee to 

23 Mr . Smith, I had him come at 1:30 and 

24 could bring eome other work , but I apologize to having 

25 him wa i t all day . 
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caaio a■1Ta, 

called as a witne•• • being first duly sworn, 

was exam i ned and testified aa follows: 

DIRECT EXAMINATION 

5 BY MR. WELK: 

10 

11 

12 

1 3 

14 

o. Will you state your name, please? 

A. Craig Smith . 

Q . And by whom are you employed? 

A. South Dakota Department of Transportation . 

Q . 

A. 

Q . 

A . 

Q. 

Are you a licensed profeaaional engineer? 

I am. 

And how long have you been licensed? 

Oh, twenty-seven years . 

And in what field of engineering are you 

1s licensed? 

16 

17 

A . 

Q. 

Civil . 

And what are your dutiea and reaponaibilitie ■ 

18 with the Department of Transportation? 

19 A . I am reapon ■ ible for asaiating in the 

20 planning and development of airport project ■, which 

21 includes reviewing architectural agreement ■, 

22 engineering agreements , all the way through reviewing 

23 plan• and specs for compliance to state and federal 

24 regulations, and also construction inspection and 

2S reviewing final reports . 



• 

• 

• 

180 

Q. And how long have you been in that position 

for the state of South Dakota with regard to airport 

3 projects ? 

A. Twenty-three years. 

Q . You've sat here all day and listened . I'd 

like for you to tell the Commission what your function 

is in regard to this Rapid City project . 

A. Well, our function is to insure that state 

9 a nd federal requirements are met primarily in the 

10 constructi~n specifications and dimensions so basically 

11 that the plans and specifications as set forth are met 

12 during construction . 

13 

l4 

15 

Q. Do you go out and inspect the project from 

time to time? 

A . I sometimes when opportunity provides I do 

16 make interim inspections, but I do aasiat at all final 

17 inspections on all airports . 

18 Q. Do you get copies of progre•• reports about 

19 if there•• any problems with the job? 

20 

21 

A . 

Q. 

I do . 

And who do you look to as the state of South 

22 Dakota when these airport projects are being 

23 conetructed to solve the conatruction problem•? 

24 A . Well, the consultant engineer ia retained by 

25 the sponsor the city and with the responsibility of the 
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2 bas i cally we look at the consultant engineer . 
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Q. And is it in your view, in your experience in 

20-some years, it's the engineer or architect that doe ■ 

5 the minutes of th~ meetings? 

A. That's correct . 

Q . Now , were you involved i n the early planning 

8 of this pro ject? Where did you come into i t? Where 

9 does the state of South Dakota Department of 

10 Transportation come into thia project? 

11 A. We come in at the early atagea when FAA maybe 

12 makes an inspection of the airport and made the 

13 requirement . In this particular case that they wanted 

14 the runway safety area extended . 

15 Q . You were Bitting in the audience when another 

16 witness was testifying and you wanted to offer aome 

17 i nformation regarding the contracting proceaa ; is that 

18 correct? 

19 

20 

A . 

Q. 

Right. 

Would you tell the Commiasion what you wanted 

21 to indicate about how these awards are made through tbe 

22 city and how the Notice to Proceed occurs? 

23 A . Well , after bid opening, naturally they have 

24 to have concurrence by the city of Rapid City becauae 

25 they aign the grant . They actually get the mo ney . So 
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i t's the contract -- the contract ia between the c it y 

2 and the contractor. Once that happens , then when the 

3 award i s made officially to the contractor , the 

consultant will send him contract doc uments to 

complete, which they basically sign the contract and 

6 get his performance in payment bonds . And the reason I 

interrupted was the fact that I think it was 

8 Commissioner Nelson that said -- well, or someone , or 

9 Commissioner Burg said, do you hold a preconatruction 

10 conference ahead of signing the contract. We do to 

11 expedite it. We did in this project . We -- just to 

12 expedite the project, we did it in this case . 

13 

14 

15 

16 

Q. And i s it just the purpose that you wanted to 

get the project done ? 

A . 

Q. 

Yes , get it started . 

All right . Thia meeting on May 30th , then , I 

17 heard some of the testimony, a• you've been here today , 

18 as far as what's relevant today . You were the person 

19 at least during the first 30 minutes or so conducting 

2 0 the meeting? 

21 A . The agenda that you aee is generic . It ha• 

22 worked in almost all cases . The only time that you'll 

23 see any additional items on the agenda is a very , very 

24 complex project like maybe a construction of runway at 

25 Rapid City or large Air Cargo at Sioux Falla o r large 
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1 project like at Aberdeen . The agenda itself normally 

2 works, and there is ample opportunity for everybody 

that's at that meeting to aak questions and that's why 

it ' s there . If we went into detail, we would be there 

S as long as we are today and longer if we went into 

6 detail . The idea ia to get everybody together and to 

7 communicate. We like to see a win-win situation when 

8 we ' re spending taxpayers ' money . And this is • - we 

l ike to keep everybody informed . And the intent ia 

10 there. 

11 Q, Well , when you left that meeting, what waa 

12 your undet·atanding? You heard Mr. Serfling • a 

13 testimony; you heard Mr . Norton . What waa your 

14 understanding when you left this meeting about the 

15 relocation of the US Meat cables? 

16 A. I gueaa to me there wae probably no deadline 

17 of when that waa going to be completed . 

18 Q . And ia that typicai when you leave these 

19 construction meetings? 

20 A . Well, as stated earlier, we leave that 

21 responsibility to the contractor and the utility 

22 company . They're the people that have to work it . 

23 Q. And you don ' t ■ it around these 

24 preconstruction meet i ngs and talk about when the cable 

25 i s going to be relocated? 
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No . A . 

Q. Di d you understand when you left that meetin~ 

that US West would be working after the Notice to 

Proceed? 

A. I think my recollection is, yea, they would 

6 be . 

Q . So you knew that. And how they would work 

together and whether Mr . Sand would go forward during 

9 certain parts of the sequencing of the work , thoae are 

10 matters that are left to the contractor and the 

11 utility? 

12 

13 

14 

A . True, correct. 

Q . All theae reports aa you went through the 

project and at leaat got the reports and did the 

15 inspection, were you aware there••• any problem■ with 

16 the project? 

17 A. Not serious problems. Normally ve get 

18 involved when it ia quite aerioua . The airport 

19 management and the conaultant engineer■ are advised to 

20 ! ' ive ua a call and get ua involved. 

21 Q. Waa tRere any involvement tRat you bad in 

22 this project? 

23 A . Regarding the relocation? 

24 

25 

Q. 

A . 

The utility . 

No . 
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Q. So you didn ' t believe, baaed on your 

2 experience, this was any serious concern to t h e 

3 pro jec t ? 

A. Not from the information that I had. 

MR. WELK : I have nothing further . 

MS . WIEST: Mr . Eklund . 

CROSS·EXAMINAIION 
8 BY MR . EKLUND : 
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Q. Well, as far as you"re concerned, then, how 

10 many yards of dirt were to be moved in this project? 

11 A. Oh , I think there's remember, I'm 

12 responsible for all the projects in South Dakota and 

ll carry the numbers around . They told me in engineering 

14 ochool when 1 went, they said if you're not sure, look 

15 it u p . Don't ever make a false atatement until someone 

16 checks it. And I would gueaa what we're looking at, 

17 what were we, a couple hundred thouaand yards? 

18 Q . I think Mr. Sand teatified to 240 , 000 yard■ 

19 in this project. 

20 A . Okay . 

21 Q. Just about all of that i s somewhere in the 

22 neighborhood of that fiber optic cable, ien•t it? 

23 A. I would have to look at the plans a little 

24 bit closer to make a etatement like that . 

25 Q. Well, it stands to reason that if I 
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1 understand this blue line is the cable and the black 

li n e i s adjacent to it and off to the southeast is the 

existing county road . And that county road was to be 

4 obl i t e rated , wasn ' t it , as part o f the project? 

A. True . 

Q. So it stands to reason they couldn ' t very 

7 we l l do muc h on the project unt i l something happened 

8 with tha t fiber optic cable , could they, the dirt 

c o n t ractor ? 

1 0 A . We l l , from what i s shown here, one would 

11 assume that. 

12 Q . Yeah . And even if you looked at the detailed 

13 plan , you would assume -- make the same assumption , 

14 wouldn ' t you? 

lS A . Well , I think you have to go look and see 

16 where the amount of dirt, you know, that they were 

17 work i ng with as far as the unclaaaified excavation fro■ 

18 the borrow and how much dirt they bad to put in the 

19 safety area how they coordinate the work . We try not 

20 to tell the contractor on how to operate because no twc 

21 contractors operate al i ke. And as eoon aa you do tell 

22 them how to do it , you probably run the coat up . But 

2 3 normally a contractor ha ■ its own i deas . 

24 Q . Well , in this instance the bid spec i fication■ 

25 did tell the contractor what his sequence of operation ■ 
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1 were to be , d i d they not? 

A. We stated that , but if the contractor wants 

to change t hat , he has the opt i on . 

Q . We ll , what e lse vas he go i ng to do ? 

A. I ' m not a contractor . I ' m not i n that 

6 bus i ness . 

10 

11 

MR . EKLUND : That's all . 

MS . WIEST : Me . Cremer? 

MS . CREMER : I have nothing . 

(AT THIS TIME A SHORT RECESS WAS TAKEN . ) 

MS . WIEST : Commissioners have any questions 

12 of th i s witness ? 

1 3 CHAIRMAN BURG : Yeah , I have a coup l e . Is 

14 the architect the epokeeman or coneultant for the city? 

15 

16 

A . Yes , he is h i red by the city . 

CHAIRMAN BURG : So he should be repreeenting 

17 and making sure they ' re getting their money • • worth and 

18 the taxpayers are, too ; right? 

19 

20 

A . That's right . 

CHAIRMAN BURG : Do you review the contract 

21 speca? Ia that part of your job? 

22 A. Yes . 

23 

24 

25 

A. 

CHAIRMAN BURG : Did you review theae? 

Yea . 

CHAIRMAN BURG : Did you feel that the 
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1 descript i on - - or were you aware , let me say, of the 

importance of the fiber optic cable and the difficulty 

3 of moving it? 

A. ~ -

CHAIRMAN BURG: Do you think the specs made 

that clear to the contractor? 

A. Well , to answer it another way, we rely 

8 Commissioner Burg, we rely on the contractor when he 

9 bids the project . I believe in this project we had a 

10 pre-bid meeting maybe two weeks , at least ten days 

11 ahead of the bid ; and we asked the contractors to 

12 attend that meeting and to have input as to the 

13 importance of the -- if there' ■ any changes in the 

14 plans and specifications . And that's something we have 

15 started to insure , well , to avoid situations like it. 

16 CHAIRMAN BURG: Was US Weat at that meeting, 

17 at that pre-bid meeting? 

18 A . I can ' t say. I don't recall that I wae able 

19 to meet it because of the weather , but I'm quite eure 

20 the pre-bid meeting was held . 

21 CHAIRMAN BURG : So you're satisfied that the 

22 contract -- that the archit e ct in this case gave 

23 adequate information as far as the utilities in the 

24 specs? 

25 A. Well , it's hard for me to anawer that without 
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having what happened at the pre ~bid because we try to 

2 cover that at that t ime, Commissioner Burg. 

CHAIRMAN BURG : I guess the thing that I'm 

trying to get to here is what ' s the responsibilities of 

5 the architect in preparing the bid? 

A. Well , he has to certify that they meet 

federal and s tate standards . That's 

CHAIRMAN BURG : And aren ' t they responsible 

to make sure that everything involving that bid is 

10 basically considered? 

11 A. Well, they have to certify the plane and 

12 specifications, I ' ll put it that way . 

13 CHAIRMAN BURG : What if there's a conflict 

14 between the contractor and the utility? I mean what 

15 we've heard here today is the utilities are just 

16 something that's there . It ' s up to the contractor to 

17 make sure they get done. They do have certain apeca 

18 they have to meet and they have a time frame they have 

19 to get it done in. What if the utilities hold them 

20 up ? He's going to make a utility move because there • • 

21 no contract between that utility and the contractor. 

22 A . It's difficult for me to anawer that because 

23 in all my years of working with airports, we haven't 

24 had a problem like thia . 

25 CHAIRMAN BURG : How about highways? Do you 
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1 work with highways too? 

A. At one time I did , and that's twenty - three 

3 years ago . 

CHAIRMAN BURG : Did you work with utilities 

5 when that occurre~? 

A . No, I did not. 

CHAIRMAN BURG: I ' m just trying to figure 

8 out, you know, who settles these conflicts , if there ia 

a difference when it occurs. Because it looks to me 

10 like the contractor ia being held reaponaible that 

11 everybody else doea everything when they ahould and yet 

12 they have no leverage . 

13 A . And I think that•• the reaaon we had One Call 

14 got initiated to try to resolve aome of these. 

15 CHAIRMAN BURG : Do you think -- you heard the 

16 discussion in this do you think One Call worked 

17 adequately h~re? 

18 A. I have not reviewed -- Commiaaioner Burg , I 

19 have not reviewed any of the information regarding One 

20 Cal\. 

2l 

22 

CHAIRMAN BURG : That•• all I have . 

MS . WIEST : Any other question ■ from the 

23 Commiseionere? 

24 COMMISSIONER NBLSON : I have one . If someon1 

2S had -- you said one of your primary roles is to make 
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1 sure the state and federal regulation• and 

2 specifications and standard• are lived up to . If 

someone wanted to deviate from the specifications, who 

would give that authority? 

A. Depending on what the deviation was, 

6 Commissioner Nelson. If it was in the specifications, 

7 we would send it probably to the Airport District 

e Of fice in Bismarck and then would go to the region; and 

if it was critical enough, it would go to Washington . 

10 But we do not have too many modifications to o ur 

11 specifications. 

12 COMMISSIONER NELSON: Well, let's say we were 

13 talking about in the area of changing in the time lines 

14 and the work schedule. Who would -- when the 

1S construction company , Sand Construction, were to ask 

16 for an extension because of delaya, who would make that 

17 final decision 

18 

19 

A. Well 

COMMISSIONER NELSON: -- whether or not they 

20 should or shouldn"t get it? 

21 A . We'd all be involved. The state would and 

22 the sponsor. The sponsor would be involved to make 

23 that determination . It would be baaed on what the 

24 request was, what it entailed. We have granted time 

25 extensions . 
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COMMISSIONER NELSON: Who would be granting 

2 the -- deciding whether or not assessing the liquidated 

3 damages? 

A. We would probably meet -- the state would 

s meet with the city and the architect and review all the 

6 documenta ti on , t he facts leading up to the request , anc 

7 make a determ i nation baaed on the facts. 

COMMISSIONER NELSON: After sitting here all 

9 day and l i stening to all the s tu ff now, does it seem 

10 l i ke there was adequate information about the fiber 

11 optic cable and how long it was going to take to do all 

12 this? 

13 A. In reaponse to that , Commiaaioner Nelson, the 

14 statement that was made at the preconatruction 

15 conference that there was no determination, exact 

16 determinat i on , of when that cable waa going to be 

17 converted or available , I should aay converted , vhen 

18 the work was going to be done, that ia the time vhen ve 

19 have contractors, if they ' re at a meeting or 

20 subcontractors, they get busy right at our meeting■. 

21 We don't make a part of our meetings to vork out aome 

22 details for scheduling . And I'll relate this in Sioux 

23 Falla where we did the Air Cargo. We had like, I don't 

24 know, I think there vas like 40 people involved i n that 

25 project. We used the same agenda. We added a few 



193 

things. B~t after the meeting••• over, the air in the 

2 conference room in the airport wae buzzing because the 

contractors were talking to the subcontractors and 

already working that out amongst themselves . We can't 

S get involved and dictate when they're going to do thoee 

things because soon as you do, you accept part of the 

7 responsibility and that's not one of our charge ■. 

COMMISSIONER NELSON : Okay . Thank you . 

CHAIRMAN BURG : This just prompts one short 

10 one. Somebody indicated that the utilities were 

11 dismissed after the short brief explanation from that 

12 preconfercnce meeting, from that preconatruction 

13 meet i ng . 

14 

15 

... Right . 

CHAIRMAN BURG : If they were diamia ■ed, how 

16 could they take place? 

17 .. . The contractor -- like I ■ tated before, the 

18 contractor has the re ■ponsibility to contact that 

19 utility company . He ha• to work with them . We've bad 

20 prnj ecta vhere ve•ve had electrical contractor■, they 

21 had a aeparate achedule on airport project. And we 

22 state that cooperation is neceaaary, and that•a all we 

23 get . You know , ve aay you have to work with that 

24 lighting contractor . It's a aeparate schedule. He ••1 

25 get done with his pav i ng on a large project and yet 
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that lighting has to be done very eoon in order to open 

the runway at night . So we expect it. And I don ' t 

know what details happens after that but normally the 

projects are completed on time . 

COMMISSlONBR SCHOENPBLDBR: Well, if you 

expect i t, then why don't you require it? 

A. It ia required . 

COMMISSIONER SCHOENFELDER : Well , expect and 

require are two different words in my vocabulary. In 

10 this preconstruction conference notes it says • · 

11 explain this to me . Craig Smith emphasized to the 

12 contractor that no work ahall be performed within SO 

13 feet of the local or without prior approval and lt•hour 

14 notice to the FAA . Is that totally to do with PAA, or 

15 ia it something else? I don't understand . 

16 A. It's part of their instrument landing 

17 syatem . And the localizer aenda out a beam ao the 

18 plane can guide you through the fog and inclement 

19 we ather . And if you get close to it, you may diaturb a 

20 ai9 1al and it will malfunction . So that wae the reaeo~ 

21 you had to be notified and work around that. And PAA 

22 wanted to be out there and basically monitor your work, 

23 Ray, when you're working in that area. 

24 COMMISSIONER SCHOENFELDER : That's how you 

25 know that it's not violated if the PAA sends people out 
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there to watch it? 

A . Yes . And they check the signal make sure 

it ' s accurate after construction is completed . 

COMMISSIONER SCHOENFELDER : Thank you . 

A. You ' re welcome. 

MS. WIEST : Any more questions from the 

7 Commissioners ? Any redirect , Mr . Welk? 

MR. WELK : No, thank you . 

MS . WIEST : Thank you . Do you have any 

10 further witnesaes, Mr. Welk? 

MR . WELK : No , I do not . 11 

12 MS . WIEST: Do you have any witneaaea , Ma . 

13 Cremer? 

14 

1S 

MS . CREMER : No, I do not. 

MS . WISST : Do you have any rebuttal 

16 witnesses , Mr . Eklund? 

17 

18 

MR. EKLUND : No. 

MS . WIBST : Okay . Thank you . Let's go off 

19 the record . Do any of the parties or the Commi ■aionera 

20 war t briefs on thia matter? 

21 (A DISCUSSION NAS HELD OPP THE RECORD . ) 

22 MR . EKLUND: Okay. Well, I don"t think 

23 certainly that any amount of impasaioned plea is going 

24 to have much of an effece on you folka' ears, but I 

25 think it ' s pretty apparent to me from this situation 
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that the attitude of US West in this proceeding is the 

same one that they had during the preconatruction phase 

l and during the preconstruction meeting . That this is 

just no big deal. 

And when the circumstances surface that 

really the movement of their line is the critical 

7 portion of this construction project , they made no 

e mention of that at the preconstruction meeting or 

9 thereafter. They seem to take the attitude that the 

10 Sands could adjust their echedule to work around US 

11 Weat ' a schedule, whatever it might be, acheduling 

12 people to work at night or the ■ witching proceaa . None 

13 of this was described to either the architect, who it'a 

14 apparent to me didn ' t have the full appreciation of 

15 this or anybody else. The one company with that kind 

16 of specialized knowledge was US West, and they didn't 

l7 see fit to addreas that issue apparently any more than 

18 about five minutes at a preconetruction meeting . And 

19 they led Mr. Sand to believe that this cable would be 

20 de~ivered, be installed, and he could go ahead with the 

21 project unimpeded . 

22 Now , that's not the way it worked . He waa 

23 given a Notice to Proceed. I think• Notice to Proceed 

24 ia the owner's certification through their architect ■ 

25 and engineers that that contractor can go on the 



• 

197 

1 project and do what he need• to do to complete it . 

2 Now, certainly there can be some coordinat i on with 

3 other entities such as utility companies and things 

like t hat . But in this caae he has no input in any 

s coordination. He baa heavy , expenaive equipment and 

labor on site to do the job; and they can't use it 

7 eff ici ently . I think that's apparent from both what 

8 Mr . Sand said and what from what Mr. Stulken says, and 

9 e verybody else seems to talk around that . Well, he 

10 went i n there ; he did the job as beat he could, but in 

11 so doing it cost him money . 

12 Now, when in calculating theae damages they 

13 used rates eatabliahed by the Department of 

1• Transportation. Sure , counael can ait over here and 

1S say, well, he didn't have any other job■ . Well , no big 

16 jobs , but they could keep that equipment moving . And 

17 that really misses the point, too, that when he goe ■ 

18 out to that job , they devote thi ■ equipment to that job 

19 to do it and to uae it efficiently; and when they can't 

20 do t hat, it costs money . He may have made a profit on 

21 this job . I submit that's beeides the point . They 

22 have to make a profit to etay i n bu ■ inee ■ . If they 

23 don 't make a profit, then they're out of business . And 

24 the people of the state of South Dakota are really in 

25 trouble when they come to find reepon ■ ible contractor■ 
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to do these jobs . I think the Sanda have been 

2 conservative in calculating their damages , and nobody 

really seemed to question those other than maybe some 

potshots at them. 

But I think US West does have a duty, not 

6 only statutorily, but I think when they show up at a 

7 preconatruct i on contract like this, they used the rate• 

8 based in the state of South Dakota for free. That • • 

9 really their consideration for this. They get that 

10 benefit . They have all aorta of other benefits that 

11 they get. They get to charge the public baaed on rate ■ 

12 set by the Commission . And ao when it comes down to 

13 coating $23,000 to move that, you could bet someplace 

14 along the line they"re going to figure that in their 

15 rates. And that's what I have. 

16 

17 

MS . WIEST : Mr. Welk . 

MR. WELK: Thank you. I re-urge, again, the 

18 Commission to look at the jurisdiction they have over 

19 this matter. A tariff is introduced, Exhibit 17; and I 

20 rerpectfully submit that doea not have any application 

21 to this matter . That baa to deal with a customer 

22 relocation. 

23 And I know you don't want to hear this, but I 

24 have to make this argument for my client anyway. You 

25 don ' t have the ability -- the legislature has not givefl 
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1 you the authority that every time there's a telephone 

line involved, that you have jurisdiction and the powez 

to decide the dispute . I know you don't want to hear 

that, but that ' s what the law ia . Thia is a claaaic 

s contract claim, and it ought to be in the courts , and 

6 we ought to be arguing about what we heard today. And 

I would suggest to you that you do not have 

jurisdiction over this matter . This is a contract 

9 matter, i f anything, between these two partiea. We ' ve 

10 all glossed over the jurisdiction very easily, but you 

11 have to look a t it . You have a responsibility to see 

12 what is ycur jurisdiction in this matter, and they have 

13 to point that out . And this tariff does not provide, 

14 in my opinion, the jurisdiction for thie Commieaion . 

15 Also , ae a matter of claeaic contract law. 

16 all right? I mean one principle of law that we know, 

17 and you've seen this through the brief ■ . The etory 

18 does not get any better than what came out of Mr. 

19 Sand•• mouth . They cannot a ■■ert a poaition in thi ■ 

20 ca•~ better than what Mr . Sand ■aid . And he ■aid, •we 

21 had• and I asked him specifically . •we had this 

22 kind of oral agreement that they put the cable in and 

23 there really waan•t a time frame . • And I would submit 

24 respectfully to you aa a matter of law that is not 

2S sufficient to con ■ titute coneent under the law . 
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In order to have a contract • · and I put it 

in the brief there are four major th i ngs, but one of 

them is consent that you agree to do something in a 

specific time . There wasn't that . And you didn ' t heaJ 

that from any witnPaa today that there was consent. 

6 There•• also no conaideration for a contract . US Meat 

7 got paid 23,000 bucks . There waa no consideration that 

8 went back and forth . 

Now, that•• the law in regard to contracts, 

10 and that • • the law you have to apply if you ' re going to 

11 apply contract l aw. You know the iaaue about damage ■ 

12 in the law , you got to have an actual loaa. It is 

13 undisputed on this record there waa no lose . Now, if 

14 he would have moved this equipment to other jobs, I 

15 might be sitting here agreeing to that . He testified 

16 that equipment sat there, was going to ait there all 

17 aummer . There hae to be an actual loe ■ . What lo■■••• 

18 suffered? He can put all theee number• down and make 

19 these calculations, but what i ■ the actual physical 

20 loser And that has not been ehown on thia record, and 

21 that came out of his mouth. I didn't make that up. 

22 That's what he said . 

23 He has the burden to ■ how that . You have the 

24 juriediction . He ha ■ the burden to ahow that the 

25 contract exieted and all the elements . And I 
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respectfully submit that he baa not . And I 

respectfully request that the complaint be dismissed . 

MS . WIEST : Do you have any closing , Ma . 

Cremer ? 

MR . WELK: No . 

MS . WIEST: The Commi ■sion will take this 

7 under advise men t . 

10 

11 

1 2 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

2 2 

23 

24 

25 

(THE HEARING CONCLUDED AT 6 : 30 P . M. ) 
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l STATE OF SOUTH DAKOTA 

2 COUNTY OF HUGHES 

I, Lori J . Grode, RMR , Notary Public, in and 

for the State of South Dakota , do hereby certify that 

the above hearing, pages 1 through 201, inclusive, vaa 

7 recorded atenographically by me and reduced to 

typewriting. 

I FURTHER CERTIFY that the foregoing 

10 transcript of the said hearing is a true and correct 

11 transcript of the stenographic notes at the time and 

12 place sp~cified hereinbefore. 

13 I FURTHER CBRTIPY that I am not a relative o 

14 employee or attorney or counael of any of the parties, 

15 nor a relative or employee of auch attorney or counsel, 

16 or financially interested directly or indirectly in 

17 this action . 

18 IN WITNESS WHEREOF, I have hereunto set my 

19 hand and seal of office at Pierre, South Dakota, this 

20 24th day of November 1997 . 

21 

22 

23 

24 

Lori J . Gr~, RMR 
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---TVftl--a&dl.sr­
BEFORE TIIE PUBLIC UTll..lTll!S COMMISSION RECEIVED 

OFTIIESTATEOFSOIJ11IDAKOl'A AUG GB 1997 
s-,, rl ,'\ 

COMPLAINT riu.,Es~~~~~ Pusuc ~~,ss,OH 

-
CIIJ, __ 

Ra:a•rriend , Genene Sand 
.u.;;. ~and Cons t.ruction 

RR 3, Bo x JOA 

Du.llas , s. o. 57529 1------------
-- (605)923-7197 

-- (G0SJBJS-9308 

c.a.a.-.... ((;05) 222- 2071 

-...... _ ~-
DannJ R SerfU na 

US UEST COKHUNICATIONS 

Gl2 Nt. Rushaor.e Ro.d 

"•0.,-.110.-loy•-·,.._ .... _ ., __ .....,.. ____ _ 
1ro.,-.11 .. ,.-..,. __ ,... __ 

'lllet'adaslfflllrile•aJCNllllalal: 
our couplai nt i s i n :ref erence t o t elephone li ne locat ion and aovin9 line 

for Ptoiect :, IP 3-(G-0046- 21 Ra pid City Regiona l i.i rpor t Count y Road Relocation, 

COUD't'f i!Oad £ 2321 anc; Cons t.rue Runvax Hi Saf e y 1.rea, Penninst on Count y. 

Ai d elate for t his pro ject \.las 5/9/97 . i\t t hat time or beforo1 the af!ectf:ld 
uti l!.U .c s uere a ware t hat utility reloca t i on would be necessary. A pre-con­
s t n.,c ti on occ i ng uns held on 5/30/97. US WI:ST represent a tive Dennie Serfling 

\13!f present. Ra yL"l<>n l Sand stat ed that he would liice t o begi n t ho project •• 

soon as possj ble--at leas t Oy June 9t h . Dennis ser!ling said us UEST was 
wa. !.t..in9 f or c a !Jle t o a rr ive for t he fi br e o pt ic line oove and that. e xpected 
arri val vas 6/3/97 after which t hey woulC proceed t o inst a ll 1t . 

Sand Const. not ified One Call Notification sho r t ly after t.he ooet i ng as a 

prccautiona:ry r.>easure. We were issued ticket 123361. 
The p r o ject owners' pro jec t pai)erwor~ \las no t cor.1ple t ed as rapi <l ly a& e :i: ­

pect e d ; ho rof orc, San<l Cons • C. i dn' t Uegin vork un t il 6/16797. ·:he t elephone 



any orderl-,'rogression of our work vas destroyed. We couldn't build our 

slopes right because t he line ran through t hem. We vere hauling di rt 1000' 

rather than the 100' it normally would have taken. We had four scraper• or 

ear t hmover& on the project (2 TS Us , 2 Cat 637s) . We couldn't use the 637a 

because we '9'0uld have had t o cut the line in order to find enough dirt to haul .. 

As of 6/19/97 ve couldn' t haul any more dirt wi t h the line in the vay. Thi■ 

left three employees with nothing to do . our pipe crew had begun in■tallatioa 

of the ,ta• RCP 6/17/97. No line location through the affected area waa aarkecl. 

Raymond Sand, project supt. , owner of Sand Con■t . called us WEST repreaentatiff 

Dennis Serfling vith no results; therefore, he called Alliance of Architect■ • 

Engineers, engineers for the project, alao Brad Bagen of Rapid City Regional 

Airport Board, the Public Utilities Commiaaion, and Governor Janklow. Event­

ually Mike Babbe of us West had E1:cavating Specialist■ coae out and identify 

the line, but couldn't give us an ezact depth. The delay in identification of 

the line and resulting confusion made a two day job take t 1/2 daya. The thr­

e■ployees from the dir t crev also helped vi th the pipe as there waa nothiDCJ 

else for them to do. The four man pipe crew waa adequate without additional 

help. Pipe installation was coaipleted 6/23. 

Sand they would finiah relocating line■ 6/24. We couldn't continue to wait. 

Our dirt crew started hauling fr01D the borrow area the morning of 6/24, even 

though ve would have preferred to finiah the uncla■sifiad excavation firat. 

US West completed their line relocation on 6/26. Therefore, on 6/27 ovr dirt 

crew vent back to hauling unclassified excavation. 

In South Dakota every hour of every work day count• because of veather unpre­

dictability. The more than 1 1/2 veek delay ha• run our 

July 3 was our scheduled comple t ion for the county road. By July 8 we bad tbe 

ro.d up to grade, but frequent rains have delayed finishing , surfacing. 

Additional maintenance ezpenae has resulted plus loaa of job continuity .. 

End -- Complaint Pacts 



Justification of Loa■ee--Page l 

Rote : Equipaent rate■ are from 1993 8lue8ook 

LOSS OP PRODOCTION--EOUIPMBNT DOWN-TIME : 

June 16, 17, 18 Ten hour■ per day X t hree day■ • thirty hour• per piece 

Production cut to one half 

Description 

loaatau Cravler 

D8B Cat Cravler 

TS14B Scraper 

TS14B Scraper 

Cat 140G Bla de 

JD 770811 Blade 

JD 4630 Tractor 

levanee Coaaercial Disc 

Cat Sheepafoot Roller 

Total t 
Divided by one-half : 

Operating Expense 

2•.10 Hr . 

24 . 10 Hr. 

40.90 Hr. 

40.90 Br. 

13. 70 Hr. 

13. 70 Br. 

9.20 Br. 

10.25 Hr. 

Hourly Rate 

54.48 ar.xlO• 16lt.•o 

54 . 48 er.a30• 1634.40 

109.09 Hr.a30• 3270.70 

109. 09 Bra30• 3270. 70 

41.80 Hr.x3D• 1254.00 

41.80 Br.zlO• 1254.00 

16.22 Br.a30• 416.60 

5.54 Br.xlO• 166.ZO 

U.65 Br . a30• 1339.50 

$14310.50 

Aaount due• $7155.25 

June 16, 17, 18, 19, 20, 23 NO PRODUCTION STANDBY RAT&S USBD 

Description 

Cat 637 C Scraper 

Cat 637 C Scraper 

Total t 

Operating Bx. 

68.85 

68.85 

St!!tndby Rate ia Divided by bro: 

Hourly Rate Standby Rate W/0 
Opera ting B•penM 

130.61 61. 76 a 60• 3705.60 

130.61 61. 76 • 60• 3705.60 

Amount due• 
$7411.20 
~ 



Ju■tification of Lo••••--Page 2 

LOSS OP PRODUCTION--BQUIPNBHT DOWN-TIME, cont . 

June 19 ,20 , 23 NO PRODUCTION 

Deacription Operating !s . Hourly Rate Standby Rate W/0 
Operating I&. 

lcaatau Crawler 2'.10 54.48 30.38 • 30• 911.40 

TS14B scraper 40.90 109.09 68.19 x 30•2045. 70 

TS14B Scraper 40.90 109.09 68.19 • 30•2045. 70 

D88 Cat Crawler 24 . 10 54.48 30.38 • 30• 911.40 

Cat 140 G Blade 13. 70 41.80 28.10 • 30• 843.00 

JD 770 BH Blade 13 . 70 U.80 28.10 x 30• 10.00 

Cat Shupaf oot Roller 10. 25 U.65 3' . 40 • 30•1032.00 

JD 4630 Tractor 9.20 16.22 7.02 x 30• 210.IO 

lewanee caaa. Diac 5.54 5.54 5.54 • 30• 161.20 

Total i noot.oo 
Standby Rate i■ Divided by two, Allount due• !!5!4,52 

LABOR COSTS i 

Our payroll for the -k ending 6/21/97 w■- $4306. 76 and for tba followl119 

-•k ending 6/28/97 it wa■ $5629. 94. Wa ■ublli t that due to tba di■rupted 

lfOrk acbedule we ■uffered a lee■ of one balf of the aanbour product.ion w 

■hould have bad or i $4306. 76 + $5629.94 • $9936. 70 + 251 ov■rb■ed or 

$2584 . 18 • $12520.11 divided by two • f62H.44 1 

SUIUIARY OF CLAINS 1 

EQUIPNBIIT -.i-TINI, LOSS OP PRODUC'lION -------- $7155.25 
$3705.60 
14504.50 

LAIIOR COSTS _______________ '6260.44 

LOSS OP JOB CONTINUITY flOOOO. 00 

TO!AL LOSS&S CLAINBD1 $31625 . 7' 



-~ ?.ee<'''" ,rs- RECEIVED 

BEFORE THE PUBLIC UTILITIES COMlaSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE COMPI.AINT 
FILED BY RAYMOND ANO GENENE SANO 
0/8/A SANO CONSTRUCTION, DALLAS, ) 
SD AGAINST US WEST COMMUNICATIONS, ) 
INC. REGARDING TELEPHONE LINE ) 
LOCATION ) 

OCT O 8 1997 

SOUTH DAKOTA PUBLIC 
UTILITIES COMMISSION 

Pursuant to the September 17, 1997, Order al the South Dakota Public Utilities 

Commission ("Convniuion") in lhi1 docket a,d pt.nlalt to ARSD 20:10:01 .11 :01, 

us WEST Communications. Inc. ru s WESr) ~ the following R- to 

Complaint and Motion to Oismi11 in this matter. 

A. FAC]1W. RECQ'ADQN 

1. On or about May 9. 1997, U S WEST- notified al ■ conslruclion project 

("project") ■t the Rapid City Rogion■I Airport which - the ~ a,d 

relocation al telephone lines. both copper --optic-. 

2. On M ry 13, 1997, US WEST i-■ jobordertofllCi-lhilprojec:t. 

3. On May 20, 1997, U S WEST placed an order wilh its suppliers for the 

copper-. fiber optic- a,d - material,_ for lhi1 project. 

4. On May 23. 1997, the copper - - deli- to US WEST. 

5. On May 29, 1997, a contractor for U S WEST~ pl--,! al the copper 

cable. 



6, On May 30, 1997, a rep<esentative of U S WEST attended a pr~struc:1ion 

meeting. According to the Complaint, the complainant notified the meeting attendees 

that he would like to begin the project by June 9, 1997. 

7. The U S WEST rep<esentative infomoed the complainant that no fim, l1art 

date could be provided because U S WEST was watting for the fiber optic cele to 

arrive from Its supplier. The U S WEST rep<esentative edvi:;ed the complainant thal 

the fiber optic cable was expected to arrive on or about Ju:,e 3, 1997. 

8. On June 10, 1997, the fiber optic cele was deli- to U S WEST. 

9. On June 18, 1997. the copper IW1d fiber optic .- placement was 

completed, 

10. Aft• placement of the fiber optic cele, U S WEST began the notification 

and approval processes necessary to complete a fiber throw. Thia procesa normally 

takes three (3) weeks. In this case, U S WEST escalated the procesa IW1d completed 

the fiber throw in signif,cantly less time. The fiber throw was completed on June 26, 

1997. 

1. This Complaint -. not inwlve the proviaion of telephone - to the 

cornplailWll. Accordingly, the Cornmiuion 1ack1 jurilldiction purwuant to SDCL 49-13-1 

to adjudicate thi1 matter. 

2. U S WEST did not make eny commitment to the complainant regarding _, 

the installation of the copper cable or r.- optic ceie would be completed. 

2 



3. The delay in installation, W any, was caused by the complainant and/or other 

partlas for whom U S WEST is not liable. 

4. The delay in installation, if any, was caused in part by construction 

restridions placed upon U S WEST by other partiH, including but not limited to airport 

security. 

5. Upon receipt of nacassary materials. U S WEST completed installation within 

a reasonable pertOd of lime. 

6. The damages sustained by the ~inant, W any, _,, caused by the 

complainants' own negliganca and/or failure to mitigate their ...._.. 

WHEREFORE, US WEST, having responded to the Complaint, respectfully 

,_is that the Complaint against U S WEST be dilfflilMd in its -.ty. 

DATED this 7th day of Odober , 1997. 

Respedfutly ......,_, 

U S WEST COMMUNICATIONS. INC. 

"6-t '+ -/d 
MichNt C. Thompson, Esq. 
1801 California SlrNt, Suite 5100 
Oen-. Colorado 80202 
(303) 672-2810 
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IIIPOlll!'THIPl&JC um.ma I I Cit 
OI' Tiil lTATE OI' ICIU1M IWIDTA 

INTHEMATTiROFTHECCM~ ) 
rll.EO BY RAYMONO ANO 0EHENE IANO ) 
DIii/A IANO CONITIIUCll0N, DMLAS. ) 
SO AGMIITUI WE.IT COMMIINICATIONS,) 
INC. RECWIDING TELEl'tl0NE LINE ) 
LOCATION ) 

STATEOFIOUTHDAKOTA ) , ... 
COUNTYOF____ ) 

tfPRIVIT or wrr znm 
l ,MIQIIAN&,do..._, __ ..,__,._._, 

1 ,..,_ ..... _,,_.,__. ____ ,.........._._ .. ___ ,, ... ....._ 
2 , __ ......,...,,usWE1Tc-\W1-z1.ic.111r-i,_,.,.... 

_.. My-/ob••--.....,..,,,....,__.us 
WESTc-,lcllllaN, Ille., 1127 C:.. Or., ,._ Cir, ID 577111. 

3. O,,June11,1117, lreGIMdlllllila11111 .. ________ ___ 

larllle lllapid City.__,..,,.. pn,jocl-----' ,...,m_,.,__.,...,.... .. _ .. ........,.,.....,. __ .. _____ ................... ....-
.,, _________ ,. __ .... .. 
-.-,Y_o/1 _______ .......,.,..__,... 

__ _.,,_~----•w1■1w---■. 



s. uawesr-..-.. ._._.,.,..,. • . ,.,. 

· IIIIJC:......~ 
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lel'OM1tta l'l&ICU1'Lfflll t C I JIIIION 
0,, TH! ITAft Of IOUTN DMOTA 

IN TttE MATll:R OF Tttl! COlil'IAIH1' ) 
FILED BY RAYMOND N/0 GENINE 8AND ) 
DIIIA SAND CON8TIWC110N, DIW.A8. ) 
SO AGAINST US WEST COIMJNICATl0N8.) 
INC. REGARDING TELEPHONE LINE l 
LOCATION ) 

STATE OF aount DAICOTA 

COUNTY OF .ffNwiftrnN' 

) 
)88. 
) 

AfflAA)OTg;;p 

DOCICU NO: Tel7-141 

I, DE11188ERFUIIG. dollllllly-,dlpaNlllcl.-11111: 

1. lam_ ..... 11111,lllaaundmlnd,INl'-,.........,..llltl!e 

- ........ 111 .. ........ 
2, llwwbNn ..... bJUSWEST~lne.fDr..__v-,a. 

MlfairNllljall .. lltlllll--andm,..,._.._IIUSWEST 

COlm........,,., Ina., 112 Maunl ~ 1111.. Rapid c■,, 8D l77GI. 

3. OnorlbcuMlrl.1117,1-nallladt/l■ .....,........,.piljlllll._ 
Rlpldc■,fllllan■IAllp,Wtwhldl_..llMM ........... andl9lllalllallllln-

llfl'IUIIII ..... lndudirW capp■r and .... .... 4. _.,...,...,..III ........ OllllllnlalDnpnljlCt, I ...... ...._.. 
D■llg,1, h.;.111--. .. CUIMl ...... lllallionlllclwllll~WUIIIII II■ 

n■■ded II ........ OllllllnlalDnpnljllll- ........... 

5 • ._, Mir I 11111 Mir 13, 1117, I ll■m■d 1111 .. Rapid c■,.....,. Airpoll 

~pnljleltllabNn ........... 

I. OnM1r13,1117, ■ JallCllll■r-,-111-.1111.-..,i. 

7. On Mey 30, 1117,, ...... ■ piHIIIIINllan __,. ................. _......_.fnouftr41,_.,,_,__ ,,_...,_ Rav,nondSand~thll 

he-lalD ...... pn,j■ctonJun■ t, 1117. Althll-, I_...,. Mr, Sand 



that US VEST i.sordncl l!Ml._aplicClbla. bUl-llil _... for.,,..,__ I 
told Mr. Sand lhel I m,peclld l!Ml._callleloll!Maraund June 3, 1117, but_ I 
could notO...- lhel daa. I lpecllcallyadviled Mo-. land that US VEST could 

not gh/9 any firm - ... 
8. Ml!MI ~-.g. AlllncaolAll:lhlllCt(h ardlllac:llnlfirm 

r....-1orA1rport-Pftllld)amauncedthat• Nalla■ lol'l'OCNd­
notellP■Cl■d ll'III June 18, 1N7. I.,_, .... A.lane■ ■nd-..-.g 

•-. lncludlr9 Mo-. s■ncl, 1h■tl!Ml pl■c■l!IMll ■nd l9localiorl olllllphon■ 

,..... may not be -.-11v ... daa. 

9. To 1IMI beltolrny lcncMl■dO■, no.,._. or!llpl-11111119 dU 8 MST made 

any~ lo Sand Conotruc:lion, A.lane■ 111' ... Airpall Bon,....,. ... 
lh■ talopllOll■_.. pl■c■l!IMIIWMI be .......... . 

FURTitER, AFFlAHT SAYETlt NOT. 

12, 

My Comrnlulon Erpno: 

k?,,. i;::;ws-



CERJIFICATE OF SERYJCE 

I hereby certify Iha! the above and f0<egoing RESPONSE TO COMPLAINT AND 
MOTION TO DISMISS of U S WEST Communications. Inc. was facsimile fi led on the 
7th day of Od ober, 1997, lo the follow,ng: 

William Bulla,d, Jr - Facsimile: (605) 773-3809 
Exea.Jtive Director 
South Dakota Public U1illties Commission 
500 EaS1 Capttol Avenue 
Piena. South Dakota 57501 

and an original and 10 copies_,, sent by overnight deli.-y to the same address. 

Additionally, a true and com,ct copy was deposited Into the United SlatH mall, postage 
prepaid, addressed to the following: 

Raymond and Genene Sand 
RR3, Box30A 
Dallas. SD 57529 



RECEIVED 
NOV 1 8 1997 

BEFORE THE PUBLIC UTILmES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATIER OF THE 
COMPLAINTFILEDBYRAYMOND 
AND GENENE SAND DIBIA SAND 
CONSTRUCTION, DALLAS, SD 
AGAINST US WEST 
COMMUNICATIONS, INC. 
REGARDING TELEPHONE LINE 
LOCATION 

FAX Received tlOV 17 llll!l 
TC,7-142 

MOTION TO AMEND ANSWER 

U S WEST Communicatioos. Inc. ("U S WEST") moves, punuan1 to ARSO 

29:10:01:16. for leave to file the lllached Amended Rapomcto Complaint 111d Molion to 

Dismiss to clarify on - 2. po,aanph 2. dud U S WESl's...,... conrains • affimWivc 

defenses failure of considenlion and lack of consent. 

Dated this 17thdayofNovrmber, I~ 

ThomaJ. elk 
Tamara A. Wilka 
BOYCE, MURPHY, MCDOWELL&. 

GREENFIELD, L.L.P. 
P.O. Box 5015 
Sioux Folls. SO 57117-SOIS 
(605)336-2424 

William P. lfeaston 
US WESTCommunicalions, Inc. 
IIOI California. Sui1e SUMI 
Denver, Colondo 10202 
Telephone: (303) 896-0752 

Atl<lmeyS for U S WEST Communicalions, Inc. 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE ST ATE OF SOUTH DAKOTA 

IN THE MATTER OF THE 
COMPLAINT FILED BY RA VMOND 
AND GENENE SAND D/8/A SAND 
CONSTRUCTION, DALLAS. SD 
AGAINST U S WEST 
COMMUNICATIONS, INC. 
REGARDING TELEPHONE LINE 
LOCATION 

TC97-142 

AMENDED RESPONSE TO 
COMPLAINT alNI MOTION TO 

DISMISS 

Pursuant to the September 17. 1997 Order of the South Du.Ola Public Utilities 

Commission ("Commission") in this docket and punuant to ARSD 20:10:01.11:01. US 

WEST Communications. Inc. ("US WEST") provides the following Amended Response to 

Complain1 and Motion to Dismiss in this matter. 

A. [ACTUAL RECITATlQN 

I. On or about May 9. 1997. U S West was no1ified of a consuuction project 

("project") at the Rapid City Regional Airport which involved the placement and relocation 

of telephone lines. bolh copper and fiber optic cable. 

2. On May 13. 1997 US WEST issued a job order to facilitate this project. 

3. On May 20. 1997 U S WEST placed an order with its suppliers for the copper 

cable. fiber optic cable and other material nccdcd for this project. 

4. On May 23. 1997 the copper cable was delivered to US WEST. 

S. On May 29. 1997 acontractorforU S WESTbcpnplaccmcntofthecoppercablc. 



6. On May 30. 1997 a r<pr<senlative of U S WEST anended a pre-c:onstniction 

meeting. According to the Complain~ the complainant notified the meeting anendees that 

he would like to begin the project by Jw,e 9, 1997. 

7. The U S WEST r<pr<sentative infonned the complainant that no finn stan date 

could be provided because U S WEST WIS waitina for the fiber optic cable to arrive fiom 

its supplier. The U S WEST rq,mcntative advi5ed the con,plaitmd that the fiber 0111ic cable 

was expected to arrive on or about June 3, 1997. 

8. On June 10, 1997 the fiber optic cable was delivered to US WEST. 

9. On June 18, 1997 the copper and fiber optic cable placement was complded. 

10. After placement of the fiber optic cable.US WEST bepn the notification and 

approval processes necessary to complete a fiber throw. This process nonnally lakes three 

(3) weeks. In this case, US WEST escalated the process and complded the fiber throw in 

significandy less time. The fiber throw WIS complcled on Jw,e 26, 1997. 

IL &UIBNt\DYt: QlfENSES 

I . This Complaint does not involve the proviJion of telephone services to the 

complainant. Accordingly, the Commission lacksjurisdictionpunulllll to SDCL 49-13-1 to 

adjudicate this m. ner. 

2. U S WEST did not make any comntitment to the complainant regarding when the 

installation of the copper cable or fiber optic cable would be complcled (lack of consent). 

U S WEST did not receive any considcnlion fiom Sand in exchange for placing and 

relocating the telephone lines. Thus, no contract existed as a maner oflaw. 



3. Thcdday in inslallllion. if .. y. wascamcd by thecomplainanundlor ocher ponies 

for whom S WEST is 1101 liablc. 

4. The delay in ins&.allation. if any. ~·u caused in part by c:onstruc:tion restrictions 

placed upon U S WEST by ocher ponies. in<luding bu11101 limiled 10 airport security. 

S. Upon ,-ipc or necessary fflllCrials. US WEST cornpleled inSlallation within a 

r<asonablc period of time. 

6. The damages sustained by the cornplainan~ ir any. were caused by the 

complainonts' own negligence and/or failun: to mitiplc their damages. 

WHEREFORE, U S WEST having rapondod to the Complaint. rapectlidly rcqllCIIS 

that the Complaint against US WEST be dismissed in its entirety. 

Dated this 17thdayofNovem~~ 

Thomas . Welk 
Tamara A. Wilka 
BOYCE, MURPHY, MCDOWELL & 

GREENFIELD, L.L.P. 
P.O. &xSOIS 
Sioux Falls, SDS7117-SOIS 
(605)336-2424 

William P. Heaston 
U S WEST Commwtications. loc. 
IIOI California. Suite SIOO 
Denver. Colorado &0202 
Telephone: (303) 896-0752 

Attorneys for U S WEST Commwtieations, loc. 
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00, 215' RIGHT - TIE BACK INTO EXISTING 
WIRE FENCE WITH A 3-POST PANEL . 
A 30 FOOT LANE BETWEEN BARBED WIRE 

AJN LINK FENCE 

TWIN 48" CMP CULVERTS 
REMOVED AND DISPOSED 
THE CONTRACTOR 



THE CONTRACTOR SHALL COORDINATE THE 
FENCING OPERATIONS ALONG THE SOUTH 
SIDE OF THE COUNTY ROAD WITH AIRPORT 
OPERATIONS. THE AIRPORT PROPERTY OUTSIDE 
THE CHAIN LINK SECURITY FENCE IS BEING 
USED FOR THE GRAZING OF LIVESTOCK. 
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LIMITS OF 
CONSTRUCTION 

····· • 

PROPOSED 48" RCP C 
CSEE SHEET 22> 

STA. 3•00, 83' LEFT TO ST A. 31•00, 50' LEFT -
REMOVE, SALVAGE AND RESn THE BARBED WIRE 
FENCE ALONG A LINE, 51 FEET LEFT OF THE NEW 
ROAD ALIGNMENT CENTER LINE. 

ST . 12•00, 215' RIGHT TO ST A.25•00, 225' 
RIGHT - TEMPORARILY REMOVE EXISTING 
BARBED WIRE FENCE. RESET THE FENCE 
FOLLOWING THE GRADING OPERATION TO 
THE LOCATION SHOWN ON THIS SHEET. 

STA. 12•50, 60' RIGHT - REMOVE, SALVAGE 
AND RELOCATE EXISTING CURVE SIGN ONTO 
NEW ROAD ALIGNMENT, ST A. 13•00, 18' LEFT 

STA. 21•00, 185' RIGHT - REMOVE,'SALVAGE AND '; · 
RELOCATE EXISTING CURVE SIGN ONTO NEW , ~ . ' 
ROAD ALIGNMENT, STA. 13•50, 18' RIGHT . . 

- . . ~ ~ ~; ,"';~ •: 
1,.._ --·· - - - - --- - - - - - - -------- -- - - - - - -



"-- RELOCATE EXISTING 
SIGN CSEE NOTE 
THIS SHEET> 

~RPORT------. 
PROPERTY LINE 



C232 

- . I 

~ 
0 ; 
(!) 
z z 
(!) 
ci5 

~ UJ 
UJ~ 
ZI 
~a. 
a: 
UJ a. 

"" (!) 
z 
c3 z 
UJ 
u.. 

SHEET 

or 
9 

38 



n . . 
J~----i--- I 20"~"',.".,n- - T--2~~uy.:• --~~:;11~~1;11 - I.~~~;. 
Ir 111 ;:;1;1u1•T10N s-~l 6 -H•. 1 l, hll . 

- - -r :--f-'7 .... 1...__.._,r',-'_· ll~--"1~ 
I ' ' . I I 

',~"0(1 1_\,_1_7. A)"!}?N --1--U:-4i,-- !-·; --~ •, .. :. - - -I 
I " I~ · I NG I I I : I I I 
I. . _ 1 I I ... , ... . ··-! ·--1 . .. 

1

1

' Tl<Ml'OltARY SENC ING j I ! I j I I ~ I Ii , 
~ H rippi,;-;; Top10111 --i, -· --· , -! - --j- ·~1··. -·-- -- ... - - - -1 

lna t ftll RCP I . _ _ , 

, ,.-,.-,-· 
10 Day .-

I I I i I I i I I I ,- ,1-r-t-+-+-+-H 
,-~~':A"'::"._'_'.:'.' __ ,,._c: ! I - ,_ f"::L! -~ -
l OOCITERATE ROAD I - _J__ _I I~ 

' CRUSII F.O AGG. HASE i . ~-I ·-~ 
I ' 

PCACING TOPSOIC I I I 
klrRAP ANO .._, Ji-..r+-~ 
i:~~~~~~~tc _ _ . _ . 

,l REMOY Et'i:;· "'"" : [J_I W-! ·I I i 
)l,..._L-...J ~ -1--+-l-,-· 

, ; "''""·" • RV.f.P.T ----~- ' • ~ - 1· I ~ , 1 , .•~#--- 1 I : .; · . I 
;.-n_o •••cs _.,_,_,. ·-·1-- 1---1- •· ····-, .1___ -·-
p IIOltlt\)W ••c. : ! : ,· ! ~ J'!- ... J .,1-..... ,,. . .

1 

__ ·r 
i ~ . , 1 I, 1 ·~ J-4'-'· ;.~l:-t 1 , 1 
I. ::r.•"'"" · '""""' " I ' I I I ' I I ! I I ' I Ml

1
l..CII • 8ff l Cl'I I : 1 - I I , I , , • · --~- - . . l _l __ ,_, __ , __ , __ _ 

lj . 

I. I , ... t I 
' I 'll ~ - ---·- · 

'• ~ en 

~ ~ ?; 
'1. .:; 0 
I 5 () 
•' 0 

~0 
"' ~n 
8 z 



SAND CONSTRUCTION 
IIAVMOND ANO GlN(Nl SANO 



.;-,-;,•ollilus se11to1Jt;)'..•) · · u•~o~c,n AIRPORT 
._ . . I · 

---- I MA y I =+S.J2 

Dll!SCRt PTJOJrl 

~ll_l_L_I_ZATIOH 

SIGNING 

'l'!MPOAARY PENCJNC 

Strippin9 .Topaoi 1 
l natall RCP 

UNCLASStP'IJl!D EXC. 

·.· . 
OBLITERATE RO~tJ _ 

CRUSHED Acic. BASI! 

PLACING TOPSOIL 

RJPRI\!' AND 

20 Day■ 

,I 

FILT&lt FABRIC , 

REIIOW~lHAlN LlNk i . . I I I 1--1--l I I !"Ill I 
F,m,Jj, ~-Jibi.,1.,..,,._'1<' : I : ; i ; I ~ ~ 
R~OY E le R~~~r..,...,c. ! ! ~LLL-
CL B_P_F.~<;_!__~ I • I 

- -- I I L J I 
SOR~OW EXC. ' j_ - - L ·-+-. 

~-- - ·-·---- I . I I I 
SP.F:l?l trrfC, f' t:R1' .' '. j • 1 

PUJV.'t s &Ales ; l ___ t_ •• J ·--:'-· 
~ ----- l 

I 



_ ____ -~::r,.,_r_..,~,zou=-ram ~, CQol>Y'tH >P<: Ak.,.,: 7'? 

'4,tlT-41TA;T.tJ ~ T.l:.crK'-ir:t,t l=fr,.Jc,.J' t!? ,,,,,,.,_, 1- ';;-e .. 

-------""''--"'""'r MP&&rM 4;, (~6 ~ tW ~.7C 

~o '"" IL.J" 'r'k e~ ~ 





- ----~S:~.JB= <-Clr'~~ 81¥ B=\AffP, CA,, I'-€ 7V~ 
,7,iwl:' &t!JPs (f;,..... mH! ~ &,.o ~ J1)# 

_____ -_ .._,c~ «<T'rll I JC W€Lf c # l.L. At M 4F 

RM,n::o& 





~ \>-.l---<..i.\. l ~~ ~ ... .i; l' ~t'm ~~ *C.,,.,.~ Q,,.I) 
\,.w ·:, -~1..- ()(),l, - <I \)_¼Xts"tCO~ 

. ~"'l.\\'.l (_,..._.., ~l:"-'t>\>.l>-L ~,"II.~ 

f/.,,-,lt,w ~ 
f~µ 
~ ..!Md. 

PlfA-,4F-
t,I.!? ~~T C~~-~ 

7",,,«;-._ ~ .Sr.,;,,..,.T.-c, 



l'Rl,CONS111UCTION CONFERENCE NOTl:S 

RAPID CITY REGIONAL AIRPORT. AIP J-46-0041-21 
Tune: 1:15 p.m.(MOT) Ode: S/30/97 
l.ocatK>n: RapKI Ci1y RcgK>n&I Aitport Coofcrmcc Room 
Project Ocsmpdon: Phase I . Consuuetion (ExtfflSion) ohhc Runway 14 Safety Ara and Relocalion of 
County Road C232. 

Ancndance RolVlntroduction of Ancndccs 

Min1.11es of Mttting Kcpe by Alliance of Architects and Engin«n (AAE) 

I. Contractors 

Sand ConllNCtion. Dallas. South Dakota 

?. Contrxt Required Sequencing. Air Trafftc 
(S.. Item 10) 

l . Prop:,sed Tuning 

Contnctor WMll lO Jlll1 u soon u possible. luuc ofNocicc to Proceed noC expected until 
June 16, 1997. ComplctionofallwoflconorbcforcScpctmbcr30, 1997 

4. Engineer/Spon,or Coordinuing Authority 

AIILMCC of Architects and £ncinccn • 
Proj«tMll>qer · E. Dalles W ............ PE'l.S 
Proj«t~ - Rcl>cnA.-.PE 
Desip~-GaiyN..-,PE 
COOSINCtioll Obsc,vu • Doug Slttlkal 

RapKI r.;iy Regional Ai,pon 
Euculiw Director · Bill Bacon 
Op,totlomOffocc, - Bnd "­
Director of Maintenance • David Lepine 

6. Sponsor Problems That May Delay Notice to Proceed 

·­--
The signing of the Constnaction Pamil by County Plannin&(Hi&hway ~I. 

Notice to proceed antKipatcd to be issued nae lalerthan Jw. 16. 



h. Open Trmcha. Backfill, Scalcmenl 

Contractor shall follow construction safety plan. 

Du.SI Control aad Environment Fac:ton 

ContrKUW shall be raponsiblc to keep dust levels down so dust does not affect 
navigation equipment. 

j . Saniwy Facilities 

Contrac1or to provide. 

11. Eslimated CORltNCtion Start-Up 

June 16. 1997. but. if possible. Sand CORSttUCtion would like to start the week before (JW1C 

II•). 

12. RoleofRa-~ 

a. Testing and Tat Rcpon File 

Tcstinl will be pafonncd by AAE and Muim TcchnoJosies., Inc. Fi~ will be kept at 

otr1CCS of ME and Maxim. 

b. RtportofOeflciencicsandConcctions 

AAE shall report ud documeftt any delecllcd deftciendes and action laken to concct 

the dcf,ciency. 

C. RtconlK,opiq 

ME ID bop -y 1os (providod by S-) 111d daily lop. 

d. Di")' lochadula Wadlcr, Pn>pas. ~ C"""""'""' 511ft' locludmg 
Supc,vilooy. Hours WO<tcd, Maaiols Doli>aed. lntlrUCtiom ID C- and 
R......i of Principal Visiton 

Items to be included in AA£ records. 

Mainlmmce of As-Built Orawiap 

AAE will maintain a m:onl set of drawinp. 

Final copies to be given to Cnia Smith with State and to Rapid Ciry Rqional Ai,poct. 

C"""""'""' Progmsllld lnspoction Rcpon(FM Form Sl70-I) 

AAE to prepare weekly. AAEandConnctormustsign. 



16. W,geRalCs.Reports,Posters(FM) 

a. Minimwn Wage Rates 

To be posted in conspicuous loc:aiion. weather-proof and on job si1c. 

b. Employee Classification and Payroll 

As per wage ntc and specs. 

c. Review of Payrolls by Sponsor 

AAE to m-iew payroll. 

17. CivilRightsllequlfflnCflts-AC ISO/S100-15 

a. MBEA WBE 

,.. per plans and specs. 

b. Equal Employment Oppommity 

Proper poscas given IO Contractor that must be polled on job site. ContnctoC' must 
comply widt pace: 64 of spec.s. Section IX. ContraclOr must submit Fonn EEO 10 the 
,ppn,pri,te agencies. 

c. Ccniftea1ion ofNonscgrepled Facilities 

Contractor 10 submit propu fonn . 

II. List of Subcontractors. Superintendents 

Connctor to submit to AAE as soon u possible. 

19. Prime Contraaor Superinlmdcnt 

Contracw to submit to ME as soon u possible. 

20. Other Items 

a. AIP nwnber shall be used on all corrc:spondence. 

b. AAE reviewed genenl scope of wort. 

ME m,M:Wed stlCCt 3 of plans and pointed out stagin1 area, access roads, and the fact 
that Contractor would need to place asphalt millinp on access road as noccd on the 
plans. 

d. AAE will ~idc staking including the borrow ate1 (as per specifications). 



PRE-CONSTRUCTION CONFERENCE ATTENDEES 

RAPID CllY REGIONAL AIRPORT, AIP J-46-0041-21 
Time: 1: IS p.m. (MDn Date: S/30197 
Loc:ation: Raptd City Regional Airpon Con(crcnce Room 
Project Description: Phase I - Construttion (Exccnsion)o(thc Runway 14 Safety Ami and Relocation of 
County Road C2l2. 

NAME 

Bob Rothermel 

GuyNonon 

Johnnie Francis 

Da~ Monlgomny 

Mike Montgomery 

Sc:on Nuh 

Dennis Serfling 

Terry L. Roseland 

GenencO. Sand 

Raymond Sand 

John R. Sond 

CnigSmith 

Douglas Snilkcn 

·­--

REPRESENTING 

Alliance of Architects and Enginccn 

Alliance of Architects and Enginccn 

Rainbow Ind. 

Rainbow Ind. 

Rainbow Ind. 

FAA/AF 

US West Cornmunic:acions 

Trame Safecy ~ices. Inc. 

Sand Construction 

Sand Construction 

Sand ConstnKtion 

Aero - SD DOT, Pierre 

Alliance of Archit.t.cts and Engineer 



TRANSMITTAL LETTER 

OUR PROIECH: 96-SII 

DATE: 6/19197 

TO: All Attendees or Phase I Prccons1ruc1ion Mming 
Stt an.ached list. 

ATI'N: To Whom It May Concern 

RE: Rapid City Regional Airport lmpro\·cmcnts Phase I 
AJPJ-46-0041-2 1, 1997 

WE TRANSMIT: 

__lL_h=with 
__ hand dtlivered 

J..._mailed 

__ in accordance with your request 

__ under separate cover v~ pickup 

FOR YOUR: 

__ approval __ ... 
__ signature 

THE FOLLOWING: 

__ ctr.wines 
__ info 

REMARKS: 

___x__rnicw and comment 
......x....._infonnation 
-Pff"'I""' 

_spccifacadou 
_shopdnw;op 

__ distribu1ion 
__x__.....i 

ll..p,cl C.C,,, \017101 

Enclosed is a copy or• lcda' received from Sand Construction reprdin1 the ptO<OIIIINC:lio lNetiala nota. 
Plax review this lcncr and alllch ii to the pre,-conllr\lction mte1iftc notes previously dlllritluled by our office. 
Should you have any fl.lf\lcr quntions. c:onccms or Q)aunmts,, please addras them ia a lea« to OW' omcc:. 

ALLIANCE OF ARCIUTECTS AND ENGINEERS 

COPIES TO: Sec anachcd Ii.JI. 
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1 .· 
PRE.CONSTRUCTION CONFERENCE ATfENDEf.S 

RAPID CITY REGIONAL AIRPORT. AIP J-46-0048-21 
Time: I IS pm. (MDT) 02tc: S/J0.197 
l.oc311on R~p,d C11y Region.al Airport Con (crcncc Room 
Projecc Oescr,ption: Phase I • Cons1ruc1:on (fa1cnsionl of1hc Runway 14 Safely Arca and Rdcx::a1ion or 
County Road C2l:? 

NAME 

Gary Nonon 

Johnnie Francis 

Dale Mon1gomcry 

Mike Mon1gomcry 

Scott Nash 

Dennis Serfling 

Terry l Roseland 

Gcncnc D. Sand 

Raymond Sand 

John R. Sand 

Craig Sm1ch 

OouglH S1utkcn 

RErKESENTING 

Alliance of Archltccu and Engineers 

Alli:ancc of ArchilcclS and Eng,n«rs 

Rainbow Ind. 

Rainbow Ind. 

Rainbow Ind 

FAA/At 

US Wcs1 Communic;,1tions 

Traffic Safety Services. Inc. 

Sand Construction 

Sand Con1,truction 

Sand Conslruction 

Aero• SD DOT. Picl'Tc 

All,anc:c or Archi1cc1s and Eng1nn:r 



TO 

---­'I'!• SAND CONSTRUCTION 
•l'I• SAND TRUCKING 

OAUAS. ~ :O,f:~ttJ•A _,_ 
All .IA.JC..t. oj. Mc .. .I 1IL 7; 

1•1, .,,,,sr &o-L1-'4-(.u 
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AGENDA FOR PROGRESS MEETING NO. I 
for 

RAPID CITY REGIONAL AIRPORT IMPROVEME"-YS, PHASE I 
AIP-21 

Datt: 6-211-97 Tlmt: 1:30 P.M. 
96-511 

I , StGN•IS / I NTRODUCTIONS 

SEE ATTACHED SHEET 

2. OLD BUSINESS 

I) All contract documents have bcc:n completed and submitted 
2) Bulletin Boatd his been posted on job sit< in staging area and the oppopriat, WI&< rllt and 

employment postcn have been placed. 
3) Weekly certified ,-)T01:s should be comina from the contractor within the next week. 
4) Status of radios is OK. Da\id Lepine stated that once the contrac:tor bqan 10 be up in the air 

opc~IK>DS area he "''ants to meet ""ith them once more to reviev,· safety procedures and radio 
communication ~urcs. Sand Consuuc1ion did not ha\'t any problem l'ith this request. 

3. Rc\1L\\ or WORK PROCR£SSIPROJCCT ST A Tl!S 

1) In accordance '4i th the Contractors Construction Schedule submitted earlier al the 
Prc~·onstruction Mttting. he-has begun ""'OR'. on the relocation of Count> Road C232 (Junf' 11. 
1997) &nd intends to complete- that ta.~k before bcgiMine tht aradin, O)X'ration!- on the S:!.fei) 
Atta. Sand has inualkd ~ :4 inch RCP &nd at present is installina the .18 inch RCP TM 
grading orc,ation I<' date MS b:c-n conccntnted on the section of C232 from Station 0-00 Ii' 
14.,..()(), The majority of fill mz.lcrial is coming from the: hillside left of centerline, Stati.:,r 2•00 
to S+OO. Much oflht 1or soil '.ia.!- al~ bttn stripped lcftofccntcrlinr from 21+00 to tl'. t crh.l 

2) Sand ConJ.truction (contta.:1or) said progrtss wa.s slow dUC' to the problems "'ith US\\ :,tend 
their movin& of the fiber optic ca':ilc. West Rh·cr Electric has ,cloca1cd the nmj~rit) ofthd1 
line 

3) It "'°a5 stlltcd ~y Alli.um.· of Ar:hitc..:ts and En£incns (AAE) tha! lhc gcntlcm.in fr.:>m !.ht' 
Puhlic Utihtics Commis~ion (PUC) was no1 optinustic that tht PUC would ha\"c much c,mtrol 
o ver lhc construction acti\"itic-s of US West. 

4) ConL~to, staltd lh11 the) had been in contact "'i th the US West ortkes i~ Oem't'r, ColNado 
concemin& thh,. issue (Mike Gosline: I -800-242-81 SJ). 

5) Contratl.\lr intends to lr) and finish the grading "'ork up to the t"'in culvert:. if the fibe r t,.),'lic 
line situa1ion £Cl5 tcK'h'C'd a."\d mo\cd 



~- PROBLEMS WHICH btPCDC PLASSCD PROCRCSS 

I) The relocation of the fiber optic lclephonc lines by US West is taking much longer than the: 
contractor anticipated and according to the contrac:1or, is affecting their progress. 

2) ConlraCtor staled they arc approximalely one (I) week bfflind their schedule. AA£ asked if 
they could make the lime up during the contrac1 period. Sand Const said that once time is lost 
you never get in back " i thout additional costs. 

3) AAE asked contrac1or if they were conccmcd about mtttina the contract completion date of 
September 30, 1997. The contractor said the)· were concerned due 10 the delays " i th the fiber 
optic line. but they would adj ust their schedule and make the time up if possible. 

S. S UIMITT ALS 

I) Shop dra"ings for concrete pipe have been rcvie,."Cd by AAE and have been returned to the 
contractor. 

2) AAE stated lha1 !hey had been approached by !he p,~I swfac:ing supplier and lhal !he)• 
wanted to supply a different malerial than specified. ME staled thll they had requested a 
subm.inal of the gradalion and type of matcriaJ wanted as the substituct. Ora the tests and 
sample have bttn submincd and re\·iew the Engineer ,.;11 dc1mninc whether it is acuptablc 10 
use Wt malerial. 

7. ~IAl~TC.~ASCE or rROG RCSS SCHCDUI.[ A!\D M £ASUR£S TO R£C.41S r1,0J[ CT£l) SCHCOLU.S 

I ) Contraclor ,.ill attempt to adjust his work to meet the contract completion date. Ho'-' :\er. 
contractor s&aacd the)' hne "lost"" aprroximatcl)' a wctk and arc not sure if!M lime can be 
made up. 

2) Contn.c1or is being allowed. at his request and the 1ppro,·aJ of Airport personnel. to r lacc a 
temporary gale {barbed " ; re or bcntr) on the north-ca.st side ofthr existing ch1in link frn~c 
The contnc:1or requested this so he could haul from the borrow to continue \\i th the gnJin@. 
work on the county road. By allo'-'i ng this the contractor should be w,affcc:tcd h~ US Wes: 
until the fi ber op1ic has bctn completed, The borrow sile and haul roads havr bttn stake.:! t,~ 
AAE sur,.·e) staff and is read~ fo r graJint operations. 

8. C OO RDl'ATI0 :\ 0 1 PROJ ECTCD PROCRl:SS \\ITU OrncRC0:\IR.ACT0RS 

I) Contr<1ctor h~wing con0ic1s " ith US \\'est in the relocation of their fiber op1ic telephC1nc- line-s. 
2) Morris Construction is cxp-:.;1ed 10 mobih1.cd to Phase- II of the projec1 before or on Ml'nda~ . 

Con1rac1or Sllid the~ would work with ~-lorri s to the degrtt necessary 10 get Moms· equipment 
past on the coun1y r04d. 

3) It was mcntionc-d at thi s meeting the AAE needed to contact Morris Construction con.t"nii nr 
the status of the radios and tha1 MC1 rris needs 10 still get a rad io from tlk.- Airp,.in. per;.. 1M'lt': ::u,J 
submit the nc" one 10 Airpor. Operations 

9. PKOr OS41...S 

...... ··- ­·--



I) None at this time 

10. APPLICATIOS FOR PAVM[hT 

I) Contractor must ha\'t their estimate of quantities 10 AAE by the end of the day on Monday 
6-23-97. 

2) AAE has to rc\•iew, prepare and have signatures on the paymc:nl application by rnd ofTuesday 
fo, subminal 10 Brod Hagen by Wedl!<sday 6-25-97. 

3) Contractor v.~ given a copy of the-deadline dates that must be followed by AAE and Airport 
Operations. The contractor must have his quantities to ME at least 2 days prior to eari C'Sl 

dates shown on the schedule. 

11. OTHER 81.iSINCSS 

I) Roadway app,oach 10 temporary a.., on cut side of fcncc (entrance IO stqin& .,..) must be 
mnov<d upon completion of the project 

2) Once contractor bqins haulina material from borrow area he must move his scaaina area and 
all equipment to the su.aina area as shov.n on the plans. 

3) AAE mnindcd everyone: that the ac«n road into I.he staaiaa area has bttn move clos..."T to the 
fence. Eveiyonc was already aware or ttus and hid oo fV,ihlems -.ith it. 

4) The aspha)t mitlin&S are still l\'aHable to the contnctor ifhe needs them to stabilize his 
temporal') roads 

S) Contractor v.-as reminded that they must pull all the fmtt withe~ care to avoid damaat­
since the plans state lhe intent is to re-use all of the chain link and b&rbtJ v.irc matc:rials. 

6) AAE med if the contractor had any questions or concerm about the staking. The contractor 
staled hr had no qurstions or concerns at this time. 

7) Airp011 pc:nonncl -.'Ould like to look at mo\i ng Gale 19 to thc cast. They aid they ..... .,t~ to 
address this rurthtr at some point later in the contraction. 

SJ ME stated that con:.paction tests usina the Troxlff Nuclear Densomc1cr v.-ould Ix-cir. on the 
material that the contr~tor has ruushed plKin& and •-orl.ina . 

. 9) Contractor was 1old he may ha\·e copies of the Troxler Tests, bu1 it "''ould take a day or so 
since the copies would need to be made at the office of ME. Contractl)r said ~ hid nt' 

problem -.;th this as long as AAE'sConsttuction Obscl'CT could tell tam (and show iftht" 
contriAClor v.i shes) the results of1hc lC'SlS (i.e. pass or fail). 

10) AAE stated Lat additional proctors may nttd 10 be taken as eon,Jition.s dictat( anJ that -\AE 
will We them as needed. It "-as sutl"d th.at ~1&.'<im Trchnolos ies wo1.ld be doina the pro.,:t..,rs 
and rn,y also~ out pcrfitrmins densil) tests if needed. 

11 ) Brad Hagen exprcued to the contractor tht need to folio" the chain of r:ommanJ ~.: s~llcd oul 
in the plans and spccifkatioru (Construc1ion Saf(I> Plan !'!Ok numbc1 I : . pl.tn:. h~•ci 5,. H~ 
slated that Sand Corutru.:tion should address 311 concerns to AAE.. in v.-: :tinr rid th:,: ~.\f 
" ould handle the protilems and im·ol\'C' the: appropri111c rcopk md a;c·,: i<'~ 3• n«Jd Rr,iJ 
said this v.ould help eliminate potential confusion anj miscommunit.1tJ n. Contr.t(t~· s.:i •.i he 
und<'rstood Brad"s concern and would adhere- to the ttquirements 3M \,ork through tJ1-: 
engin«f. 

r<r •.., 

'" 
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PROGRESS MEETING NO. I 
r., 

RAPID CITl' REGIOSAL AIRPORT IMPRO\'EMENTS. PHASE I 
AIP--.11 

6/10/1"7 

ATTCSDEES RtnLSCl'i"TINC 

Gary A. Norton AD1Hct of Ardlitfftl aad Ea&i■ttn 

Raymo■d Sand 

GraraeSa■d Saad Comtntdioll 

Br11dH1&H Rapid Ciry Rqloul Airpon 

Douclas S1ulkH 

Robert Rotbermcl 

Da, id Lepine Rapid Ci1y Rt&io■1I Airport 



PROGRESS MEETING N0.1 
for 

RAPID CITY REGIONAL AIRPORT IMPROVEMEl'o"TS, PHASE I 
AIP~21 

Dile: ..6:.U:!2 Time: 1:JllL& 
96-511 

I . Sics-ls/ l l'IITRODllCTIOSS 

SEE A TT ACHED SHEET 

2. OLD 81.:SINESS 

I) USWEST finished moving the fibcropti< line in the «>uni)' roed worklrea on 6-26-97. 
2) USV.-CST has anothtr line to move 11 the north end of the runv.ay aJ_iaccnt to the chain link 

fence. Sand ConstNccion feels this line is slov.ina his progress. 

3. R£\1[\\ OF Won PROCR£SSll'ROJ[CT STAT\15 

~--

I) Sand Construction is working on the county road re-3.lignmcnt. ~ · are able t,J cut aM fini'-h 
the work on the count)" road now that the fiber opcic lint has been mo\ed, 

.=) Sar..i Construction stales th3t the]' itt approximate!) I to 1 112 wcti.:s be' :n.1 o:"lhc:~ ..chdt.:!~ 
They stated the) arc trying to get back on schedule and fini5h by Sep~mbcr 30. 1997. 

3) Sand Construction is concerned about t101 ha\in1 enough. ,x havina too much topsoil at the 
completion of the projccL TIiey asked -.-.·hat "-'Ould be done in cxh of these C3SC'S. It wu 
stated that adjustments can be made if the amount of topsoil -.-.-as knov.n. Ra) Sand stateJ lh.at 
he has been keeping track of the amoun1 of topsoil. It was further sto.tcd that in the ai,r.>rt 
runway area the grades arc more critical and n«d 10 be as per the plar.s. HoY.-C\t":", K"t:IC' 

Bdjus1mc-n1S in thc grades on the road shouldffs, slopes and di1chC's could be made- to account 
for extra or a shortfall of topsoil. It was stated that the pades in thcditchcs mu5t be 
maintained to msutt adcQu&tc drainage. 

4) Sand ConstrUCtion asked where thcy could place their top50il stockpiles. Brad H111scn staled 
tha1 they could stockpile the IOpsoil adjacml to the c&Slem fence. Br3d st:ltcJ !hat th< pile .. 
could no• cxc.:cd 10' in hci&ht Ray Sand did not ha\C a problem Y.ith the location or hcig:hi. 
limit of CM stockpiles. 

•~► 



4. PROILDtS WHICH IMPED£ PLANNED PROCRESS 

I} Sand Construction stated that the phone line next to the cha.in link fence may impede their 
progress. 

2} Sand Construction will call US WEST lo sec if it has b«n mo\·cd and spliced. 

5. S Ul)tlTI A.LS 

I) Sand Construction subn1ittcd Aggrc:go.1e B.ue Course :ind CIB.ss 2 RipRap shop drawings from 
Pete Lien and Sons. 

2) Ray Sarni reviewed and signed the shop drawings on site during the meeting. 

7. MAJ:r-TESA..~CEOF PROCRJ:SS SCHEDULE A!'iD MEAstUS TO REGAIN PROJECTED SCHEDULES 

I) Sand Construction stated aglin that they an I to I 1/2 weeks behind schedule and that they 
will do their best to get back on schedule. 

8 . COORDISATION OF PROJECTED PROGRESS WITH OTHER COSTllACTORS 

:.;ONE 

9. PROPOSALS 

NONE 

10. APPUC.\TIOS FOR PA'i'ME~T 

I) The lirst payment application was submincd last week to the owner. 
2) The contractor ""'3!!1 informed that they should gel pa~'mcnt on or around July 23. 1997. 

11 . . 0TIIC.R 8 USISESS 

I) Brad H11gen mentioned that any lime the contractor has ptople in the Air Opcrativns Arca the:~ 
must have someone at the radio at all times. The conuac1or ackno""lcJged Brad's c:oncc:ms 
and stat« that they would make sure to have somebody at the radio lit all times ""hen they arc 
working in the Air Operations Arca. 

2) Sand Construction W3nts to discuss gcning esua c:ompcl\S3.tion for the rocks (~obbks) 1h01 are 
in the borrow area material . It was staled that this could be discussed at !I later da.!e SanJ 
Conslru..:tion did no1 ha\·e a problem " ith discussi ng it" a laler date. 

)} Sand Consuuc:1ion wa.'!ts all c:orresponden.:e to go to the follo\l.;ng address until lh< project 
completion: 

Sand Construc:lil)n 
160:ik Rood 
Box Elder, SD 577 19,2208 Phone• (605) 9~3-7197 



4) luy Sand asked iflhcy could continue to use the temporary nonh g,ue for their daily access. 

I. 

2. 

3. 

.. 
5. 

6. 

7. 

1rr ., 1., 

'" 

Br.ad Hagen stated that it '4'3S preferred th.lt they use the gate on the east side as per the plans. 
It W3S sutcd 1hat they were allowed to use lhc nonh g:ne during this J)(riod so the} could 
continue to proceed in their work due to lhe delay in the fiber optic ffl\)\'ing Howe\·cr. the\ 
must now .J.sC the east gate as ptr the construction safety plo.n. Ra)· said he had oo proble~ 
wilh lhis. he just thought he: would ask. Brad further stated that the nonh gate is 10 be used 
only for d in"Ct access to the borrow area '4-hen they need 10 haul from it. 

PROGRESS MEETl!'iG !'iO. 1 
ror 

RAPID CITY REGIONAL AIRPORT IMPRO\'EME;\1S, PHASE I 
AIPl~--0048-21 

An£~DEES REPRESE:'lTISC 

CH')' A. Sortoa Alliaact of Arehiltcts & Encinttrs 

Br.ad H•1tn Rapid City Rtgional Airport 

Ct ntnt snd Saad Construction 

Dou:tu Stulktn Allianct of Archiltch & En&inten 

Dall:as Wau trburgtr Altianct of Archiltcts & Encintcn 

RickScbur&tr Maxim Ttchnolo&its, Inc. 

Ra} mond Sand Sand Construction 



AGENDA FOR PROGRl:SS MEETING NO, 3 
fer 

RAPID CITY REGIONAL AIRPORT IMPROVEMENTS, PHASE I 
AIP~ll 

Dale: Jody I I, lffl Tlat: 1:31 PM 
96-511 

The followina; people were present at the meeting: 

Genenc:Sand 
Ray Sand 
Doua SIUlkc:n 
David Lepine 
Bob Rolhennel 

2. OLD BUSINESS 

No meeting ·was held on July 4th. 1997. 

Lepine informed us Iha! ..nlesnakes have been found oa die ai,port (11-'Y,. ...._-tanc 
oa the project sho-ild be cautioned 10 be careful. 

Fiber op<ic: ldq,hoae Clble bas m>w beea ..io.:.d llld is OU1 oflbe way oflbe C-. We all 
undenland lhal lbere is 5'ill a buried25 poirldepbonecable•lbe--•flbeafely­
t.a Saad bas been told by Mike Babbe. of US w.._ 1ba1 dlil 1iDe is lea;_,_ 111d will be 
relocmd when and iflbe Comractordisturbs iL 

Ray s..t bas m,w-completed lbe ml!jcrily oflbe.....,. _ oa lbe- rood. He aaid 
be bas beea cbec:kina lbe pades and lhints be is c1- IO din .... lad ,ally fiJr lbe AlliaalO 
cbeck md/or Id pades for lbe IOp of subpllde. He Im ....,....S lbal Ibo Alliaa Id.,_ ..... 
u,d/or blue IOp for lbe road c:colertine and sbouldasllld abo .,_ ...._ iD Ibo road ditdloa. 
"-bave been made to have lbe Alliance ,ur,,eyora cbeck Ibo road pades lqilmmsoa 
Tueadayofnexl-'<. 

C-basm>wranowd all lbemajorc:u1mmrial-lbe-roadaadafely­
iacludiaa Ibo exua 3,300 CY in 1be sal'ely .,.direcled by Ibo E...- 11111 • '"'l'-1 by Airport 
Opa1"ic,mperleaer.i.edluly 10, 1997. Gemms..t..-,oodaleller•-..-..lbal 
lbey-,ld mnovc lbeaddilioaal 3,JOOCnu....- t.a-SI.IIICY-of•So.10 
becauae Saad's f'd1 lbeclin was c1- IO lbe borrow lille 111d lbadooejumfied Ibo SI.I I/CY 1lllil 
price. Rolbermel poinled OUI lbal lbe addilioaal CUI area was iD lbe JUOly - ~ IO lbe 



"} original cut lll'ta and not even close to the bonow area. Therefore the extra maserial removed should 
be paid as Unclassified Exc:i.vation. 

4, PROILL\IS WHICH IMPEDE PU.'iNED hocllESS 

None of the parties in attendance could fornce any problems that would impede the constructioo 
progress other than the always potential rainy weather. The under.,...,.t telephone cable tbal 
crosses the safety area is fairly deep according to Mike Rabbe a1 the phone company. Therefore the 
existing line within the grading operations will only be relocaicd if the Contractor discurbs it during 
the grading work. This plan was acceptable to all parties. 

There was discussion about the lack of uaffic conuol in the opinion of the £nainea- and Bill 
Anderson, the County Engineer. The Sand's were reminded of the requirement and told by 
Rolhennel that the Contractor would ha\'e to provide acceptable traffic detouring or sipina: to direct 
traffic through the constnJC1ion traffic on the county road. Sand Construction bu received lcttm 
from both the Alli30Ce and the Pennington County Hi&hway Deportment cxp,asina this cooccm 
and requirement to correct the problem before further work is done on the road. The Coab'lc1or ii 
responsible for maintaining traffic on the road. 

5. SuaMmALS 

A shop dmwing had been reviewed by Guy Nonon II the Alliance and COffl<lcd to reflect the 
proper gradation for gnwcl swfacing. Pete Lien had submitted a a,ad'llion for gravel cushion which 
wu not acceptable per discussions with the County £naincer. Bill Andenon al lbc County wan&ed 
assurances tbal enough PI (clay) was in the pvcl IDllai.al to insure the pvcl surfacinc would bind 
together. Rothermel will verify 1h11 Lien understands whll we want for the rood aurfil<iag. 

,. MAINT£NANCE OF PaocllSS SCHEDULE AND MEAStlUS TO REGAIN holtcnD SCHIEDULU 

Ray Sand thought he still mi&ht be a linle behind schedule (I -) but would try to make the lime 
up if II all possible. The gradin11 and compaction etron is IIOin& ll')Od. The in-plKc lllOilluR of the 
borrow IDllai.al is II or near optimum so linlc effort has beat necessory Illus far to-. mix and 
compoct the ftll material. 

7. Cooa.DINATION 'lF holECTED PllOGllESS WITH OTIIU CONTaACTOIIS 

The scheduling has gone ~-ell with Sand's fcncina COlllnCIOI', Rainbow bu removed existin& fence 
and inswlcd temporary fence when necessary. Temporary fcaa: is now bcin& imlallcd alq the 
SOUlh side of the cow,ty road in preparation for the gradin& wodt in the safety ma lbc tint of next 

wcdt. 

The extra grading work (3,300 CY cut) in the safety area will be added to the project and reflected in 
a future change order and adjustment in the contract. 



t. Al'PUCATIOM FOil PAYMENT 

The next paymml request is due to Brad ffaaen's offw::e on July 23. 

10. Ot1tta BUSINESS 

An FAA safety inspection will be held next Wednesdayorlbunday, July l6or 17, ,othe 
Conlnlc1ot' needs ID be swe 10 display flap and lipu on bis ,quipncnt. 

Conaacu,r should notify the Engine<, when IOpSOil piles a,: ready ID ,_.._ The qumity of 
1opsoil is nc«SSIIJ' so the grades of the subpde can be lldjust<d if-,, 1011111 when all Ille 
IDpSOil is replaced the final grad,, (di!Chcs and slopes) will -die dcsi111 .,..ies. 

ConlncU>r was mnind<d tlw !he dcsignakd sucina ... is ID ....i for - 111d pniaa of all 
equipmenl and IIOI Ilona !he COIDlly rood. wbicb is IM>W bcint done by die C-. The .wily 
f<IICC needs ID be 9'Cllffd and mainiaiaed (lodc,d) by C:-. 5111d C-...ion sbould 
mainlain daily communication with the Tower when workiaa: ia die llfecy lftlL 

~­--



Justification of Losses, Revised (Uaing Poree Account Ratea or Bluebook 
Dataqueat 1997 Department of Tranaportation 
See attached memorandum) 

LOSS OP PRODUCTION--EQUIPMENT DOWN-TIME: 

June 16, 17, 18 Ten hours per day X three daya•lhirly hours per piece 

PRODUCTION CUT TO ONE HALF THESE THREE DAYS: 
Description Operating Expense Hourly Rate 

11:ocnatsu Crawler 

D8H Cat crawler 

TS14B Scraper 

TS14B Scraper 

Cat 140G Blade 

JD 77088 Blade 
Ripper , scarifier 

JD 4630 Tractor 

Kewanee Coaaercial Disc 

Cat Sheepsfoot Roller 

Total: 

21.00 

30.15 

43 . 65 

43 . 65 

14.30 

16. 70 

9.20 

17 .00 

54.28 Br.x30• 1628.40 

75.20 Hr.x30• 2256.00 

103. 27 Br. :130• 3098.10 

103.27 Hr.x30• 3098.10 

35.85 Hr.x30• 1075.50 

46.13 Br.x30• 1383.90 

16.22 Hr.x30• 486.60 

5.54 Hr.:130• 166.20 

38.64 Hr.x30• 1159.20 

Divided by one-half (Production cut to one half) Due, 

$14352.00 

$7176.00 

-------------------------------------------·-·--------------------------------
NO PRODUCTIOlh STANDBY RATES USBD (To determine standby rate,operating 

e:1pen■e i■ aubtracted froa the hourly rate and the aft811er ta 
divided by two. l 

June 16,17,18,19,20,23 

Deacription Operating Hourly Rate St.ndby Rate W/0 
Expense Operating B:1. 

Cat 637c Scraper 84.75 179.17 94.42 Br :1 60• 

Cat 637C Scraper 84. 75 179.17 94.42 Br a 60• 
Total: 

Divide by Tvol Allount due, 



Page 

JUSTIPICATJON OP LOSSES, REVISED 
LOSS OP PRODUCTION--BQUIPMBNT DOWN-TIME, CONT. 

NO PRODUCTION 

June 19,20,23 

Description Operating Ex. Hourly Rate Standby Rate W/0 
Operating Bx. 

Koe.tau Cravler 21. DD 54.28 33.28 • 30• 

TS14B Scraper 43.65 103. 27 59.62 • 30• 

TS14B Scraper 43.65 103 . 27 59.62 X 30• 

D8H Cat Cravler 30.15 75.20 45.05 X 30• 

Cat 140G Blade 14. 30 35.85 21. 55 • 30• 

JD 770 BH Blade 16. 70 46.13 29.43 • 30• 

Cat Sheepafoot Roller 17. DD 38.64 21.64 • 30• 

JD 4630 Tractor 9.20 16.22 7.02 • 30• 

Kevanee ca.a. Diac 5.54 5.54 • 30• 

Total: 

Divide by two s Aaount dues 

LABOR COSTS s (See certified payroll• attached) 

Our payroll for the week ending 6/21/97 vaa $4306. 76 and for t.he follovi119 

veek ending 6/28/97 it vaa $5629.94. We aubait that due to the DISRUPTID 

WORK SCHEDULE we suffered a lo•• of one half of the unhour production we 

ahould have had ors $4306. 76 + $5629.94 • $9936. 70 + 251 overhead or 

$2584.18 • $12520.88 divided by two • $6260.44. 

SUNNARY OP CLAINSs 

BQUJPMBNT OOVN-TINB, LOSS OP PRODUCTION------ $7176.00 
$5665.20 
'4241.25 

LABOR COSTS------------------ ---------------- $6260. 44 

LOSS OP JOB CONTINUITY-----------------------$10000. 00 

TOTAL LOSSES CLAIMED: 
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SAND CONSTRUCTION 
ltAYMOND AND G(N[Nt SAND 

EQUIPMENT DATA; 
TYPE MAKE YR FUEL HP 

t'AGE 2 of 2 

IR3, Box 30ft 
Dlil.W. t0U'TM DMOTi\ l1UI 

ACCESSORIES (605} tn-nal 
l. CRAWLER-DOZER KOHATSU 1985 0 275 

5/N DBSA-18 27721 
St. Oozer,EROPS Cab, powershift, 
t ilt, multishank hydr' l ripper 

2. CRAWLER-DOZER CAT 1976 0 300 EROPS,powershift,tilt,S8dozer 

3. 

5/N 08H46A27638 
185PRT 

SCRAPER-TS14C TEREX 1991 0 175Rear Repowered w/Cummine enginesl993, 
Were originally 1976 models but 
DOT classified t hem aa 1991 model• 
due to the nev engines, Rear diff. 
lock, push-pull, EROPS, cab ,arlic., 

S/N97SHTO386 
CAPACITY-- 18-25 CY plus sideboarJa. 

SCRAPER- TS14C 
5/N 97SHT0 388 

twin-eng . 

(ALL OTHER INFO. SAME AS SCRAPER ABOVE) 
MOTORGRADER CAT 1978 D 150 Powershift,artic.,EROPS CAB,14' 

5/N 140G 72V2696 moldbd.,sideshift, tip 

MOTORGRAOER JO 

S/N 770s" :Hll9 

SHEEPSPOOT CAT 

S/N CP 4338 IMG-00134 
SCRAP ER CAT 

S/N 637C 6SK624 
CAPACITJ--30• CY 

SCRA PER 
S/N 637C 6 SM6ll 

1991 D 172 Powershift,artic,EROPS CAB,14'moldbd, 
Rear rippcr,sidcshift,~ip,frt. acari­
fier,A/C 

1988 D 80 Pad foo t roller, EROPS, aelfpropelled, 
4 cyl perkins eng. 

1975 D 640 EROPS,powershif t , t win eng . ,artic., 
cushion hitch,difC. lock 

(ALL OTHER INFO. SAHE AS SCRAPER ABOVE) • 

;/.IT'- l>;ir" s ,iur ...i,.r 

])ol Oj'M47"' " ' off" E . 



SOUTH DAKOTA 
DEPARTMENT OF TRANSPORTATION 

FAX TRANSMITTAL 

FROM [,~ '\).,11 l 

NUMBER OF PAGES 
\9riCI..UO&friG TN$ COYIJl 5"Ef'TI 

?. 

□ THIS INFORMATION WILL ALSO ee 
SENT EIY MAIL 

IF NOT PROPERLY RECEIVED PLEASE CALL 

(605)773-~ 3:i'\\ 

MESSAGE: 

TO TRANSMIT TO THE DEPARTMENT CALL: 

(605)773-3921 



Department of Transportation 
Division of Operations 
700 8rCN1d~V Avtnue EHi 
Pien•. South Dakota 57501 2516 (105)77)-3701 (rmiint; ptop, 
Faw: (105)773-lHI IIOl)7U-l571 1con11I) 

MEMORANDLM 

TO 

DATE 

SIJBIECT 

W>l!y Eklund, L<g,I Ccuns,I fo, 
s...i, C'"""""""' 1.11,i,nond s...i, & Genene Sand,0"1lm> 
IUl J Bo, JOA 
Oalw. SD S7S29 

S<,1,.-crr.bef 14, 1997 

foru AccOW'lt R.atts for Projt\..., AIP ) -4~-0048-21 
Rapid C,iy R,gjon~ Airpon Coonl)' Road R<!oc,11011, Counly RO>:I C'2l2 

SCandby rat, d tbt houri) ratt ln.s optr.i1tiug '°'' di, idtd b) 2 

l ha\e rc\'\C\~ ed tlic ro10 .... ing li~ of equipmtnt rt:tail ratts for rht force u:cOllllt \\Olk on rlw ;abo\t reftrcnc-ed 
prll;tci and found them to be: rea.sonablt' and cu)!om.t,J ' !': tc th.at whc1c sup~ horsepower, rr~i nwnber, 
cqutp.-ntnt igC, tt.: nncd &om th.at a\'1ilah!e U'l the bluebook5,, tht bluebook infomuhon wa.s uStd Bluebook 
infOffl'lltion is tht most cuner;1 offeMgs ftom Dataquc~ 1997 Utilmng VolwuN I. II, or W as pc, swdlrd 
OOTptu:ticd 

OPERAfi'"G DOlRU' 
[~P[:0.SE RAU 

C,1:"!er lractor Kor.msu DSS..\-11 220HP, EROPS, OtKonlinu,:J S21 00 ~SJ 2S 

Po"" crshift . Straight Tilt 1913 

Craw!t r Tuctor. Cat D8K, 300HP, EROPS. Powt1sh1fl , 1976 SJO 15 S75 ~O 

Angle 

S,r ,.ptr. Tem, TSJ.!C, 14 ,::0ty, tS-iHJ' t- ront, 136HP Rear. 19'11 5-13 65 ~10; 2; 

EROPS 



'°lotorgradtr, Cat !400, l~0HP, Po"'·'°rsNft . ArliculatNI. 1978 SI• JO Sll 8l 
EROPS. 12' Moldboud, 

~totorgrader, JD 7708-H, I ~SH.P, Powershift , Ank ulatcd 1991 s1.a is s,o 54 
EROPS, 12' Moldboud, 

Roller, Self Propelltd Pad Fool, Cai 4338 , EROPS, l9o8 Sl7 00 SJ! 64 
Powtnhift, SOHP (Info not a,-a.Jable Use Cat 815 
Po,.e,sh,ft lS s·xis· Fron, & Ru, Wlteel, I 70HP) 

Scuper, C11 6l7E, 4S0HP, EROPS, Po,.ershift. Dual l97l S84 75 S179 17 
Eng,ne. lOCY 

~lolorgradet Rcv R,jppcr, l shink 1991 S14l S119 

~oto1p-ade1 Fron: Scarifier, 11 shank 1991 so so SJ.70 

Ilk= hourly ra:n shcv,m include ope,1ti.ng expen:.cs OperA?i.'lg rxpcniCS t:"(1udir a) th(- eo~I QflWi ;a.."l,1 rr.m 
needed for rOYtine. dail)· servicing of 1he equipmtnt, b) the co• of operating ~bws such as fuel. 
lubrica!ltS. filters, etc, and c) lhC' cosi or cxttiWTdin.,y opc-1atmg C:\-ptndablC$ 

O~rator•• ••&tt att nol includtd in tht Es1im;1ttd Operatinc [1ptn~. 

cc Bill ~C\.in • DOT Legal Counsel 
Craig Smirh . DOT Ai: . R.1:1, and Tti!liii hginctring Supcr,1)01 
Bob Ro!N-:mel • Allianct of Ar.:h.r«1s & E:,sin«fs - R, ri<) City 
8r,d H.1&tt · Rapid Cit) Ar.,,._"lft ~!~ttt 
Tom \\'elk tiS WHt l..t-tll Counwl 
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PHASE I 
CONS'fRJJ<.7 <EXTEND) 

RUNWAY 14 SAFETY AREA 
and .RELOCATE COUNTY ROAD C232 

PH.UEU 
CORRECT D,S CRITICAL AREA 

AT RUNWAY 32 

RAPID ctl'Y REGIONAL AIRPORT 
All• PROJECT NO. 3-46-;904S-21, 1997 

Cily 11f Rapid Cily, 
Sonth Dakota 

96-588 

April, 1997 

... __ 
-o.sosno, 
60$-)42.94,0 

fAX60S.J42.21,, 



To the..,_ lhat lUCb public or pri-ulility ,emoeo,·FAA. or NOAA liw:ilitia, orulility ...._.; • 
-.......-.i---knowntoemtwitllindielimitlofdle--.the ........... localionsi..ebomindicaled011thepl.aondd,e_ .. ____ , 

US West CommuniclliuD 
Dennis Sa1ling ,.,.,,. 

612Mt-Rood 
PO Box 100 
Rapid Cicy, SD S7709 
(60S) 394-4512 
Forl..ocas: ~ I-I00-711 -7474 

WestRi___ -c. '• " '" 
Dan Muth · :.. · ,~·: h:>,.. ··~· •• • • 
32SOEostllipway44 · . , • . ·,., . 
Rapid City, SD S7701 
(605)393-ISOO ., , ,·• 

,,.r .... 
MOU .. •-i, ..... ,,, 

703KmmCicySCrecl 
Rapid City, SD S7701 

[ 

(60S) JSS-4036 . . : • •. . • .,,, , ; 

I ilundcntood..i..,...t lhatdle-doesaot __ dle_ord,o._......o( .. ,, · 1 .__,.......toexilliaculility..-.--,or-•-•-•­pl,mor............Siadle-. /uJy~or-•----- . 
c-actororbislllcrrapomal>ilityto.,.-IUCbailliac.,.__..,_.,,_ ,,.u~ •I 
........,.;onohemoe. · · · : l 

, I .. ,. ~:.'llt 'I i:? 1 • .,;. 'r:-. 1 • ~-, rl" i: 

.,, .. 

ltilfilnller-.....i..i..,...tllllldle~lillll:-.....;.;..fll .. -.aolilJ,W,· c 
0-.ofalllllilityo,mceor-r.:ililiooof_,._i,f_...,_ .._....,__.Wt! 
inwritina-toTIIEPERSONTOCONTACT·il-----ia..__.. ... 
dle..-.,.,lilledl!ESTORATIONOFSURFACESDIS1lJUIIDBY01111!1Sfll..__,A•· 
eopy or -i, aotific11~111boll be ai>m to die e.,.;,-. ·:... • ... ' · 

llladdilion todle -1-aotificltioo t,.,.;at,cbe_.iod. it-bedle....,...a,;tilyof' .. 
C-.....tol:eeplllCliindividall-odvilodof ...... ia-.... o(--11111_... 

--owners. , ' 

"riortocommmcing die - in die -1 vicinity of •omtins ulility mviceor 611:ilicy, die 
_ _.I ,pin aotity-i,IIICli-ofbillber .... or--. I~ iodle~ 
,piaioa,dle_.,...-isneodedtoloclledleutilitymviceorliw:ililyordle.,........ofa 
.-; .. or the- ii dainble to_ die _____ be iad- in die 

IIOli.6aotioo. Such nolificalioo lboll be siven by die .-apodmou,- to racb die lllilicy ..-, 
PERSON TO CONTACT oo laler tbon- -,nal bulinessdoys pno<IO dleC<,aoncoo(s 



•• 
I 
I 

• • • • • • • • • • 
I 
I 
I 
I 
I 

70-16 FURNISHINO RIOKTS-OF-WAY. The 0-will be ,._;ble for furnishing all ri...,_.,f. 
way_. which Ibo-■., bo- in adYIIICC oflhc Coouaclol's opcnlions. 

70-17 PERSONAL LIABILITY OF PUBLIC OFFICIALS. In canyina out any of lhc coobllct 

provisions or in oxaciliaclllJ- or IUlhority ...,...i to bim by tbis coalnd, then: sblll be no 
liability_. !be Eop,os,llillborllllhoriml ..,.-...,or.,.,oflicialsoflheO-eilber 
penonally or IS m olllclol oflbe 0-. It is undentood lhlll in suct, -.n lhey Kt soldy 11-,, 
ond~oflbeO-. 

70-11 NO WAIVEROF LEOAL RIOHTS. Upor,comp(etionoflhe-t, lheO-will 
expeditiously .,.. fiaal impecdon 111d notify the CoalrKtor or fu,ll ooc:eptaru. Such final 
ICCC(IUIICO, howeY<r lhll1 aotlftC(udeorllOplheO-fromcomcliagmy--.awnarc. 
or certifial<: mode bemor aflcr C<Jalplclioo oflhe-t, nor shall lht 0-be pr<cluded or stopped 
from r=vering from lbe ~orbisnlcr lllft1)', or both, such ovapa~ as may be sustained. 
or by faih .. oa lbepatofdleC-....to fulfill bisnlcrobli~ underlht contnct. A waivuon 
lht port oflht O-of my bradi ohny port of lht coninct shall no< be held to be• waivu of any 
olber OJ,.....,._ bracb. 

The Coninctor, wilhout p<tjudice to lht lams oflhc con1raet. shall be liable IO lht 0- for lllcnt 
defects, fraud, or ouch poss mistaiccs as may amoun1 10 fraud, or., reptds lht Owner's rights Wider any 
WIITll\ty or &IIIIWIIY-

107 



SC· l TINE rgt CllfUTICII MD I IIVPft!Q MM(.$. 

It 11 111....., -rataod n1 a,tually ogr_,, by nl bit...., t111 
Contractor and the o.ner . U.t U. dlta of t1491m1ng. r■ta of progress. and 
the ti• tor coapletlon of U. work to 1111 dlfl■ tllreundlr are essantlal 
conditions ., tllll _t,sct: .... It II turtlllr a,tually - .. - ... ..,..., 
tlllt tlll .. rt -•- In tllll -troct .... 11 bl - •ltllln ftr- (15) 
calendar dlyl after the date of 111UMCe or the ettecttwe data at u.. nottc1 
to proceed Ind alt work shalt 1111 caaplet■cl u toltOd : 

PIIAS! l : S.ptnNr 30. 1997 

PIIAH 11 : S.ptNber 30, l9t7 

Tllo c.itroctor - tlllt Mid wrtc 111111 Ill pr.-tN ,..,11r1y, 

~c~~ =.:i"!ft11~'t:O =l~r:.°' -• u •111 1-r• Ml 

It ta expreulr undltrstood and egreed by and llllt--■in tht Contractor and 
the Oltner that ttw tt• tor eaplettan of thil wrtr dner11J1d herein 11 1 
reasoneble ti• tor u. eapl1t1on of u. .... taking lftU censldlratlon tht 
••er• c11Ntlc r.,.. and _,., 1nlllultrta1 Cllldttl- prewatltna tn tht1 
1oca1ttr. 

It U. wrtt ..,.ICM lly Ulla ewttract ta not caapleted on or tlllfore tht 
dotes Mt for -lotlm,, tlll -1 -... for tlll doloy "111 Ill 1-IDlo 
to dotore1no nl In HMI tlllreof, tlll c.itroctor wll poy tlll - u ,....,, 
.. ,...,, nl 11.,ldotN -... _,.,,. ta t111 _,_ of 11.,,.ted ,-S 
11 follows : 

Dr1A1M1 canttlSl ....,, 
Fraa TO and 
'4ote Thon Includ1"11 

S 0 
2' ,0DO 
,O,ODO 

11:B 
1, ODO, ODO 
2, ODO , ODO 

:Z, ,ODO 
,0,0DO 

100,0DO 
,00,0DO 

i ,IDi.lW 
2, ODO, ODO 

Aaount of Ltqutdatect 
o■.gll ,., IOrk1NJ Day 

pr Cf 1W,r pay 

S ,0.00 
100. 00 

: :::..------
GJ.W 
,00,00 
600.00 

lt\ltewer ... •Y be dul thl o.ner as ltqutdated CIN■ge1 tor ctelay qy be 
deducted troa payants dul tht Contractor or uy be collected rroa the 
Contractor or tht Contractor' s surety . 

hll .csspcon .plg 21 ltewtsed 2/18/92 



SC · l TINE (OIi CfllPLETUJlf MP YCIUIPMm PWSS-
It Is hereby _,._ nl _11, ..,._, 11f nl loot- the 

Contractor Ind the o.ner, that thl date or bll1Mtng, rate or progrns. Ind 
the U• ror coapl1tt• or thl wortc to N - ,_,...., ,,.. nsent11l 
condtttons or this contract: lflll tt ts f'Wthlr a,tuallr ll'ldlrstood Ind egrNCI 
tllot the wort< -•- •• t1111 -tract n11 • - •1tll1n r1,_ (1.51 
calendar •r• 1rter thl elate or ta.,._ et tllll ettKttwe date or thl nottce 
to prOCNd end all work •11 N coapleted n '811•1: 

PHASE 1: Sept .... t JO, lH7 

PIIAS! 11 : Septnbet 30, 19'7 

Thi COntractor - thet 111d _.. n11 loo ,..- ....,1,,1,, 
~~~ =..:~"!fu.~'t:0 =,~1: . ., ,,..._ u •111 ,_,, run 

It 11 n11rn1lr _,._ nl agl'Nd 11f w loot- the COntractor and 
the Ollnar that thl tt• ro, caaplettan or u. WDttl dlltlcrtlllld Mretn ts a 

~=!~t!!~c'o~.:.:: ::'1:!:; ~:..::r:r'• C::!:f.!.nto,:.;~~~•t::' Uli: 
localltf. 

If UII work _,aced a., this contract 11 not ceaplttld an or 11eror1 the 
clatal sat ,., caopl1t1 ... the actlal ....... ror the .,., •111 loo ,_1Dlt 
to •tara1n1 n1 •• Hau therur, the eontractor n11 pay the - u rt.Id, 
........ nl 11.,1111tac1 .............. , .. to the _,_ ., 11.,,_ -.,a 
as rollan : 

octatnal Clotract ....,t 
rr• To and 
Nore Tllan lncludlng 

0 
:Z,,000 
,0,000 

•• 000 .iltib 
1,000,000 
2,000,000 

:Z, , 000 
,0,000 

100,000 
500,000 

1,tiii,diJ 
2,000,000 

MDunt or L tqutdateel 
DNIII• ,er Worktng Day 

gr CJ)ffldlr pay 

I ,0.00 
100.00 

:::~✓ 
Gi.W 
500.00 
600.00 

Whatever SUN •r be due the Owner II ltqutdatecl ctauge1 ror de11y Ny be 
deducted rroa payaents due thl Contractor or Ny be collected troa the 
Contractor or the Contractor •• surety . 

hll .c1spcon .pl9 21 Revised 2/18192 
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1IIE ALLIAII:£ 

To: --P01oo22f 
Dollot,Soollo-SISlf 

l'IOJECTDll<ripeicNI: ltapiCCll)o~~.--.mM6-404W1 llpi!Cil,.--.... ,-C....(lllllolllil}rlflo--••--.... --.. ,_.,_ .... _..... .. _,._., ....... ., _._.cw 
v,. .. _,....,,._woaic.11_,...,..___ .. ~..,.,, 
~-.:.:.-_,.,__,., ·~---

No...111 _______ _ 

.....,., .. _NCmalOIPIIOCIIDlo...,_...,..lir_~ ... _a_-rt 
~·"'· 

-~;;;:no 
'111111 ,.,,., 

'llloC----••.....:~,.;:::a....:;\\.__ _ _,1"7.1""1, I ~ 
\lL\.\, __ 

l!NDOl'IIOTICSTOftil:IC:lm 





US WEST COMMUNICATIONS, INC. 

~-~ SenmTarlff 

s .... orSoudlDaou 
Issued: 11-S-93 

U GENDAL 

A. De,cripcioa 

SECTION ◄ 
l'IF I -· Effective: 12-S-93 

The,_ ud c1wJCS llpOCilied m - - al Ilia,._~ rar die 
furaillliq ol facililia ud ._ ..,_...., - ar...,.. -·-........ --o(faclliliea ...Seq__,_ -­unusualcoas., _.ie. 

=-:-.. ~ ...... .c=:...o1..:::-...=:.::.."="., a: _.,_ .... ___ ----------=.:·:-..=:: .... ..,--. ....... --.. 
8. Tens aad Calldilioa 

•-~~===--.~--o( 
L lbefacililies., ___ IRIOI-Mdat .. _o(dle 

~aci'lr ... °:r.:-~.=::.-:-...:::11 .,~n,q-.. 

b. A11he-ollhe-. dle~-fadHliesol11ypt0<m ·------~---.. _... lhefacililies. 

c. A1diereq-ofdie-.dle~J-facilldes .. 1..,.. 
cuerlhan 1be-dle~y---aly lllililc0<.,_facllilia 
aliadJ_ in place. 

cl !.=~~.Jl!:'~~=.:;.:::..-:.s'i:..°%"~ -



. . . . ' 

U S WEST COMMUNICATIONS, INC. 

S1ate ol Soum Oal:ou 
Issued: 11-5-93 

4.1 GENDAL 

E...,_ __ 
Senic8Tariff 

4. CONSTIIUCTION CII ... Gf.S 

8. Terms ud Condiaoos (Qiol'd) 

SECT101<4 
1'1&<2 

ReleaKI 
Elf<ai .. : 12-S-93 

2. Special COOS1NCtioa c:hlrtelan, ---COR1 lhat an, in uceuol Ille -.dla&-"lbe-------.-. emu ---tulllllla.-----.--._,..;on,riatas-
o(-way ud ........t f« placia1 ud - o( focllida ad~• leu - ... ..._ . .,.__ 

3. ~~=-~W:,u,..a::t';~-:a=f.~ 
bydle-, lt---• .. ~oldleClllllpooy. AD 
~.....,uod--be .. _,;bllllyol .. _ , ...... 
~-OOlbe,__for--, lojoly, •------olcr due.,_., _ _, __ ..,..,._«_ 
Upa11camplcdaool -,_illd-. .. fldllly-be­
.,,--Sby, ad beamaa•ifby .. ~.J;., -lodae 111111-

~ . .. ..-.... --"'­;;;;;i;i'i!:.,~"' .. -· ....... --"' .. _ 
4. ~~ .. -=..~-... is Vlriable aadeocb silUIDoo -be 
5. eon---... .. payable' ■ die dmcapplicuioft f«,cma: is siped « 

wllenabillis-..S.atdle....,..ol .. ~ . 



BEFORE THE PUBLIC UTILmES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER Of THE COMPLAINT FILED 
BY RAYMOND AND GENENE SAND DIBIA 
SAND CONSTRUCTION, DALLAS, SD 
AGAINST US WEST COIIIIUNICATIONS. INC. 
REGARDING TELEPHONE LINE LOCATION 

FINAL ORDER AND 
DECISION; NOTICE Of 

ENTRY Of ORDER 

TCt7-14Z 

On August 8, 1997, Raymond & ~ Sand d/b/a Sand Canslruction filed a 
complaint with the Public Utililies Commiuion (Commiuion) against U S WEST 
Comnu1ications, Inc. (U S WEST) ,_cling a telephone line location. "Our a,mplainl is 
, , ralerenoa 10181ephar-. line location and moving line for Project AIP 3-<l6-0048-21 Rapid 
City Regional Airl)Oll County Road Ralocalion. County Road C232, and Conalrucl R.._ 
14 Safety Area, Penning1an County. Bid dale for this p,tlject- May 9, 1997. Al lhal 
tima Of before, the lllectllcl utililiel _. _. lhal utility relocalion would be - · 
A---IMMing-hlldanMly30, 1997. U SWEST~ Demis 
Serfl ing - ~ - Raymond Sand ll8led that he would like to begin the praject • 
aoon • ~ 1N1t by JI.flit 9th. Dennis Serfling-US WEST- -.,g for 
cable to arrive for the fiber optic line move and that expeclad arrival - JI.flit 3, 1997, 
after which they waJld proceed to inolall ii. Sand Conllruclion nolilied One Call 
Nolifialli0n11""11y-the..-ing ••~ionary,_.. Wewse-tidcal 
#23361 . The project-' project-- - not c:ompated aa rapdy • axpeclad; 
therefore, Sand C01111ruclion didn't begin WOik until JI.flit 18, 1997. The 181ephone line 
,_ WOik in the au,ty road WOik ansa - not complllad. wa had no c:hoica but to 
try to WOik around ii .... Wa IUbmil that Sand Conalruclion hlll IUflered - due to the 
delay in utility relocation by U S WEST. We -- recovery al- - from US 
WEST." 

Al ils regularty scheduled September 9, 1997, ..-ing, the CommiUion found 
~ cauN ct an l6llawful or..,,_ act, rate, practice or omiUion and -
the oomptaint an U S WEST. US WEST filed ill rnponH an October 7, 1997. 

By order dated November 7, 1997, the hearing- Ml for 1:30 P.M., -
18, 1997, in Room «;4, State Capitol, Pierre, South Dakota. The hesingwas hlld • 
-. The i- et the hearing-. .. 1o11owa: (1)-U s WESr, actions 
in relocating he utility line _,, unlawful or ..,,_ - · rataa, practical, Of 
omiuionl; and (2) whether such actions caused the Sandi to..- ..,_a. 

Al ill ~ 18, 1997, ..-ing, the Commiuion unanimoualy voted to find that 
US WEST had not committed an unlawful or urveaaonable act. 

Baled on the evidence and testimony ct record, the CommiUion makes the 
following Findings ct Fact and Conclusions al Law. 



FINDINGS OF FACT 

On Augult 8, 1997, Raymond & - Sand dlbla Sand Canolruction filed • 
C0111)1anwilh._Corrmiuionagair111USWEST,-'dingalalapla,e--. 
El<hibit 1. Sand eor.truction----bidto-•cauntyroad_ to_ 
• runway at ._ Rapid City Ragiof,al Airport Tr. al 13. Mr. Sand_.,.. U S 
WEST-ancnl ._..by not inltalling--~enaugl,-U S 
WESThad,__tha_. Tr.al<IO. 

The completion - on Iha c:ontrad - ~ 30, 1997. Tr. al 37. The 
project wa1 camplaled by~ 10, 1997. Tr. al 51 . Dwing Iha praject, Sand 
eor.truction did not have any - p,oje(U. Tr. al 38. 

Ill 

The Nalica ID ProcNd - lhal Sand Canolruction could..,,,.,,.,.,.-,. on or 
balore.llnt20, 1997. El<hibit 15. --~on.lint 16, 1997. Tr. a120. 

IV 

In anllrlD ~ ._ prajact, US WEST tad ID..,.. a :ZS.,... cable-•­
Cll>le. Tr. al115-116. USWESTbecame-oltlleprajlc:tanu,dMay1, 1997. Tr. 
al 116-117. AprajacllD,_ tile ailling---by US WEST on May 13, 
1997. Tr. al 117. 

V 

A pre-conolruclio -.,g - held on May 30, 1997. Tr. al 118-119; EaNbit 7. 
Dennio Sarfling, delign eng;,_ for US WEST. - Mr. Sand_._,. al tile 
.-ting. Tr. al 119. M Iha .-ing, Mr. Sarfling-lhal tile -aplic--
llnlllliwly-tob.,,hippedby.Jlnt3, 1997. Tr. a1121 . Haallo-lhaltlle 
---~ nolbe in pl-. by .lint 16, 1997, ____ .,....,_ 

c:onotructiOn 11ar1 - · Tr. al 119-121. 

VI 

ThaCll>le......,_on .lint 10, 1997, _ _, _ _.,....on.lint 
26, 1997. Tr. al 123. Tha25,pairCll>le-,_by.Jlnt16, 1997. Tr. al122-123. 



VII 

s-w.i,n.,, s,alyal t'ar the Commiuion, testified 1h11 the placement of the fiber 

--•--ncl<jDb" an! 1h11 he - "amazed they got It done .. faot .. they did," 
Tr. at 110-111. Genaralty, a tine - poric)d is al_ lo' cut-over of a - cable. Tr. 
at 123. 

VIII 

A1lhough there was• quaotion of- the entinl cable was marMd or -
(Tr. at 108), lk. Setl1ing, who was the c:ontac:1 per1011 t'ar U S WEST, llated lhal he,_ 
-from lk. Sanllhll llw9wasaproblemwilhcable localion. Tr. 81130. 1n-, 
_, ,..._ San! was- w he-the cable hand-localad, he oald no. Tr. 81108. 

IX 

US WEST-the cable on June 10, 1997, an!~ the -by 
June26, 1997. TheCamn-.linllllhllttlilisa,_..-of_t'ar•­
relocation. The Commillion further findl that U S WEST did nal prcmiN that the 
-- ba ..,.,.,_ by June 16, 19117, and, in fact, 11.i told ..... Sand that the 
--would~nalba,_by.June16, 19117. - . US WEST did 
nalcomrnit., ..-.ior........-ac:1 in.-i,,gthe-. 

CONCLIIIK>NI OF LAW 

TheCamn-. taµ-. over this---lo SOCL 1-2&-18, 1-2&-
19, 49-13-1, 49-13-1.1, 49-1:M, 49-13-13, 49-13-14, 49-31-3, 49-31-7, and 49-31-7.1, and 
ARSO 20:10:01:07.01 """'4120:10:01:15.01 anl20:10:01:22.02. F.-, 1w -
of-is a nanc:ampatiti,1-......cl ..-US WES1'1 Exdlanga and­
s.nnc. T-, Section 4, Paga 1, -1. 

11 

~ on the_ of,_, the Conmllion --US WEST did 
nal ccnmil_, ia-.J or...-ac:1 in the -of-far the Rapid City 
Regional Airi,or1 Cl0llltruc:lion pnJjac:t. 

lti•-

~RED. lhll the Commiuion findl lhal US WEST did na1 c:ornn1t _, ia-.J or...- ad cx,rarnng the-of cable for the Rapid City Regional Airport 
oonatruclion PfOiad. 



NOTICE OF ENTRY OF OROER 

PLEASE TAKE NOTICE that this Order - ~ enlenld on the~ day oA 
January, 1998. Pur..-toSOCL 1-26-32, thia0rderwill talceelled 10daya-the 
dale oA receipt or faillff to accept delivery oA the decision by the pa,tiea. 

Dated at Pieff9, South Dakota, this ~ day oA January, 1998. 

c:aTR:ATl:Olllllva! -~ .... ~ ...... ............... ...,""°".,...."' ........................... 
.... -. ..... -. ... -- ...... Jnpat, ......,ilf""'JJ..,CN1119..,..id---
... ,~#uh 
..! /z~lre 
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