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ATTORNEY AT LAW
DCT

PO BOX &6

IRENE SD 57037

RICHARD D COIT
EXECU™IVE DIRECTOR
SDITC
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DAKOTA COOPERATIVE TELECOMMUNICATIONS, INC.
PO Box 66 - IRENE, SOUTH DAKOTA 57017
TELEPHONE (605) 263-3301
FAX (605) 263-3995

June 2, 1997 'tECElVED

BY FAX AND FIRST CLASS MAIL IUN 03 199;
SOUTH D -

Williarn Bullard, Executive Director UTiL) rusﬂérl‘;arf_'ﬂﬁllc

South Dakota Public Utilies Commission ~niCSION

501 East Capitol

Pierre, South Dakota 575 |

RE: TC97- NOTICE OF REQUEST FOR INTERCONNECTION

Dear Mr. Bullard

On behalf of Dakota Telecom, Inc., and Dakota Telecommunications Systems, Inc., and
Dakota Cooperative Telecommunications, Inc.(“Dakota™), | have enclosed the onginal
and eleven copies of Dakota's NOTICE OF REQUEST FOR INTERCONNECTION for

the above referenced docket.

Please file stamp and date the extra copy and return to Robert G. Marmet, attorney for
Dakow, in the enclosed self-addressed stamped envelope. Thank you

Sincerely,

\
'v:%{u.ah_l a‘l':rjw?.faqi

Kristie Lyngstad
Administrative Assistant

Enclosure

/

“Building Tomorrow’s Technology Teday =
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BEFORE THE PUBLIC UTILITIES COMMISSION RF(‘“‘ rEr
OF THE STATE OF SOUTH DAKOTA

Ld=

IN THE MATTER OF THE REQUEST BY SO HT

JAKOTA TELECOM, INC,, UTiL! g
DAKOTA TELECOMMUNICATIONS Docket TC97-

SYSTEMS, INC, AND DAKOTA

COOPERATIVE TELECOMMUNICATIONS, NOTICE OF REQUEST

INC. FOR INTERCONNECTION WITH FOR INTERCONNECTION

FORT RANDALL TELEPHONE COMPANY

COME NOW DAKOTA TELECOM, INC.. DAKOTA TELECOMMUNICATIONS

SYSTEMS INC., AND DAKOTA COOPERATIVE TELECOMMUNICATIONS, INC., and
pursuant to 47 US.C. 82510 1 H(B) noufy the Public Unlities Commussion of South Dakota of
the followng:

1. Pursuant to the requirements of The Telecommunications Act of 1996, 4 panty making 4
bona fide request of a rura! ielephone company 1s required to notify the appropnate State
COMMISsSIon

2 On or about | June, 1997, Dakota Telecom, Inc., Dakota Telecommunications Systems
Inc., and Dakota Cooperative Telecommumcations, inc., (collectively *Dakota™) sent a bona fide
request for interconnection services to Fort Randall Telephone Company. A copy of that request

is attached hereto as Exhalar A”

nd -
Dated this 2™ day of June, 1997

Hobert G. Marmet
Attorney for Dakota

PO Box 66

Irene, SD 57037
(605) 263-3301 Phone
(605) 263-3995 Fax




CERTIFICATE OF SERVICE

This is to certify that on this 2™ of June, 1997, a copy of the foregoing NOTICE
OF REQUEST FOR INTERCONNECTION was served by fax and via United States first
class mail, postage prepaid, on the parties histed below

William Bullard

Executive Director

South Dakota Public Utilities
500 East Capitol

Fierre, South Dakota 57501-5070

Dated this 2™ day of June, 1997

f
echoatee ol gitad

Kristie Lyngstad ) J

Notice of Requent for Intercomnection
June 2. 1997
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EXHIBIT “A"

KO, g
_h_‘“ L DAKOTA TELECOM., INC.

'1_ PC DOX 127
Mirgn = IRENE. SOUTH DAKOTA 5737
1605) 263-3921

June 1, 1997

Wesley Hanson. Presidem

Fort Randall Telephone Company
227 S. Main Street

Clara Ciey, MN 56222-0800

Dear Wr. {{ansoa:

Pursuant to tha provisions of the Communications Act of 1934, (47 US.C. §15] erseg ) as
ameuded, and exizung ind fimoe Federal Comunumications Commission (“FOCC™) and State rules.
reguletions and policies promulgmed thercunder, Dakota Telegom, [oc., Dakota
Telecommunicarions Systems, luc, end Dekota Cooperative Teiecomnumunications, Inc,
{"Dakota™) besebry request (ont Fort Raodall Telephone Compeny (“Fort Randall') commence
acgotiations regurding thoss matters s¢t forth in 47 U.S.C. §5251-252 between Fort Randal] and
Dukota in the following exchanges:

Cemerville, Sowth Dakotn
Viborg, South Dakota

Dakota requests that Fort Randall negotiate in good faith to achieve the intercounection of
Dakssta's existing and planned facilities and equipment. Thomas W, Hertz is bereb: designated
s the individual with suthority to muake binding representstions on behalf of Dako . Dakota

herclry requasts that Fort Raodall designate o individual with comparable suthority for purposcs
of thete nagonations

We look forwand Lo fioalizing interconnection agreements between Dakota and Fort Randall. [f
you have eny questions, or peed further infoumation, please contact me a1 (605) 263-3301

"“7 : Ve,
A 80
"c’éuh:ﬂ :}. Marmet

OLETSE

4

06/03/97 12:37 TX/RX NO.3971 r.og2 [ ]

2/




oo TELECOMMUNICATIONS SERVICE FILINGS

Public Unlities Commussion
These ate the lelecomymunications service flings thal the Commiision has received for the period ol

-

State Capnol 588 E, Capitol

e Sl 05/30/97 through 06/05/97

Fax: (605) 773-3809

i you need & cosmplets copy of 4 fiing fased, overnight eapressed, o mailed 1o you, please contact Delamne Kolbo wihin frve days of This ling

DATE | INTERVENTION
| DEADLINE

DOCKET

NUMBER TITLE/STAFF/ISYNOPSIS FILED

NONCOMPETITIVE TELECOMMUNICATIONS FILINGS

in The Matier Of The Establishmeni Of Switched Access Rates For Wes! River Cooperative Telephone Company. (Staff
HBMXC) West Rver Cooperative filed cost study revenue requirements thal are included in the Local Exchange Carmier | 0523087
Associabon switched access rate filing (TC97-061)

in The Matter Of The Estabishment Of Switched Access Rates For South Dakola Network, Inc. (Staft HB/XC) South Dakota
Network fled cost study revenue requirements and tanff sheel revisions for a rate reduction in Centralized Equal Access and
swiiched transport. South Dakola Network s requesting an effective date of July 1. 1897

In The Mater Of The Establishment Of Swilched Access Rates For The Local Exchange Carmer Association  (Stafl. HEB/KC)
The purpose of these revisions is lo impiemen! the changes in rales as necessialed by member companies’ revenue 06/20/87
requirements as set forth in Commussion fitings

In The Matter Cf The Establishment Ot Switched Access Rates For Valley Telecommumicabons Coop Assn  (Stalf: TS/KC)
Valley Telecommunicatons filed cost study reven: - requrremenis thal are included in the Local Exchange Carner Association
swiichad access rate filing (TC87-081)

In The Matter Of The Establishment Of Switched Access Rates For Mdstate Telephone Company. (Staff BK/KC) Midstate
Telephone Med cost study revenue requrements that are included in the Local Exchange Carner Associabon swilched access
rate filing (TC97-081)

In The Matte: Of The Establshment Of Switched Access Rates Fot McCook Cooperative Telephone Company, (Staff: HB/KC)
McCook Cooperabve filed cost study revenue requirements that are included in the Local Exchange Carer Assaciabon
swilched access rate fling (TCET7-081)

Apphicaton by Brookings Telephona to revise the franchise sanice terrory map to reflect the new senace termory as a result
of annexabon. The annexabions inciude property being claimed by Brookings Telephone and property not being claimed by
Brookings Telephone which will ba served by Intersiate Telecommunications Cooperatve, Inc_ (Staft: MB/TZ)

PAGE 10OF 2




TC9T-082 TelecommumCatons. inc

On or about June 1, 1997, Dakota Telecom. Inc

NOTICE OF REQUEST FOR INTERCONNECTION WITH A RURAL TELEPHONE COMPANY

Como

impartand Matice T

Dakota Telecommumcabons Systemns, Inc . and Dakota Cooperatie
(collectvely Dakota) sent a bona fde reques! for inferconnection seraces to Fort Randall Telephone

OIMpany

telephone company s requited o nobfy the appropriate State commission
Fom R L g @ o
¥

Pursuant to the requerements of The Telecommuncatons Al of 1996 a party malung a bona fde request of & rura!

{Staff HB/CH}

forrad abresnen P oy Rave @ ere’ F)F oL | emare

by e anat by F o T

¥ Teery
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RECEIVED

June 9, 1997 JUN 10 1397

SOUTH DAKOTA PUBLIC

Robert G. Marmet UTILITIES COMMISSION

Dakota Telecom, Inc
P.O. Box 127
Irene, South NMakota 57037

Re Interconnection Negotiations Hetween Dakota Telecom, Inc., Dakota
Telecommunications Systems, Inc and Fe ¢ Randall Telephone Company

Dear Robent

This is to acknowledge receipt of your June 1, 1997 letter to Wesley Hanson, President of
Fort Randall Telephone Company (“Fort Randall™), in which Dakota Telcom, Inc. (“DTI™),
Dakota Telecommunications Systems, Inc. (“DTS"), and Dakota Cooperative
Telecommunications, Inc. (*DCT™) have requested that “negotiations commence regarding those
matters set forth in 47 US.C. §§ 251-252" related to Fort Randall’s Centerville and Viborg
exchanges, While Fort Randall, through Bruce Hanson, is willing to begin discussions
concerning such matters, for the below-described reasons, it is not willing, particularly based on
the currently available information, to waive any of the nghts granted to Fort Randall under the
1996 Telecommunications Act (“Act”) or state law. Nor, for the below-descnibed reasons, does
Fort Randall accept the June 1, 1997 letter as meeting the requirements of a bona fide request

under Section 251(f1)of th Act

As you are aware, Fort Randall, in purchasing the Centerville, Viborg and Tabor
exchanges from US WEST Communications, Inc. (“"USWC”), did not waive 11s nghts as an
Rural Telephone Company ("RTC"), and the Settlement between DCT and USWC expressiy
recognizes that the prior ownership of those exchanges by USWC shall have no impact on Font

*Randall’s nghts as an RTC. More specifically, the Settlement states in relevant pan

If Dakota makes a bona fide request to any Third Party Beneficiary [includ g
Fort Randall] for interconnection in any of the New Exchanges, interconnection
negotiations shall be conducted on the same basis, in terms of applicable

72




MOSS & BARNETT
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Robert G. Marmet
June 9, 1997
Page 2

regulations, as if the initial request to a Third Party Beneficiary were the initial
request by Dakota for interconnection in that exchange.

Fort Randall qualifies as an RTC pursuant to 47 US.C. § 153(a){47)

The Act contains a number of special provisions designed to assure that competition in
RTC service areas occurs in a manner that is consistent with the public interest. The Act
recognizes that unfettered competition in RTC service areas would not be in the public interest,
and that, while competition may oceur in such areas, it is more important 1o “ddress the needs of
the public than it 1s to address the private needs of individual competitors, 1., recognition of
those protections, the Certificates of Authority granted to DTI and DTS expressly withheld
authorization to serve RTC service areas in advance of obtaining separate South Dakota Public
Utilities Commission (“Commission”) authority.! The purpose of the separate proceeding is to
permit the Commission to determine what protections and limitations should apply 1o such
competition, including the below-described Rural Market Protections of Section 253(f) and such
other protections as it deems appropriate pursuant to Section 253(b) of the Act and state law. In
apparent recognition of the neec 1o obtain Commiszion authonty 1o serve the Centerville and
Viborg exchanges, DCT, DTI and DTS have given the Commission notice of their intent 1o
provide competitive local services in those exchanges,

The proper application of various rural protections contained in the Act are best discussed
in the context of a specific proposal, termed by the Act a bona fide request. Pursuant to
Section 251()(1), absent a bona fide request and a ruling by the Commission that the bona fide
request is not unduly economically burdensome, is technically feasible, and is consistent with the
universal service goals of Section 254 of the Act, the provisions of Section 251(c) do not apply
to an RTC (the "Rural Exemption”). The June 1, 1997 letter does not qualify as a bona fide
request. That letter simply requests an interconnections agreement under the Act. Consequently,
based on that letier, it is not possible to determine whether the wishes of DCT, DTI and DTS are
unduly economically burdensome, technically feasible and consistent with the universal service
goals.

Section 251(f)(1(B) of the Act provides only 120 days from the date of a bona fide
request for the Commission to determine whether to waive the Rural Exemption and, if a waiver
is granted, to establish an implementation schedule for compliance. That is inadequate time,

*g:nless the request initiating the process contains sufficient detail 1o permit: the RTC to evaluate

' Similarly, while the Commission has declared that the requirements of SDCL & 49-1-21 do not apply o a
previously approved local exchange carmier such as DCT, 1t also ruled that DCT would be required to obtamn
Commission approval before providing competitive local service in an RTC service area

5
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Robert G. Marmet
June 9, 1997
Page 3
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9

whether it will voluntarily waive some or all of the Rural Exemption; the filing of comments and
expert testimony explaining why the Rural Exemption should not be waived as to those matiers
deemed inappropriate for competition in an RTC service area; the development of an
implementation schedule for issues where a waiver is granted, and the Commission to determine
the matter and establish an implementation schedule for compliance.

The importance of determining DCT, DTI and DTS’ intentions before starting a
Commission review process under Section 251(f)( 1 X B) is further demonstrated by the fact that
if, for example, DCT, DT1 and DTS are not seeking an interconnection agreement under
Section 25Z(c) and, instead intend to interconnect and compete pursuant to the provisions of
Section 252(a) and (b), the limited negotiations necded to implement those provisions can occur
without a waiver of the Rural F.J:cfnplion.:

Based on the information contained in your June 1, 1997 letter, Fort Randall cannot
determine whether the Rural Exemption of Section 251(f)(1) is applicable or, if applicable,
whether Fort Randall would need to avail itself of the Rural Exemption. Similarly, Fort Randall
cannot determine whether there may be a need to seck a suspension or modification pursuant to
Section 251(1H2). Therefore, in order to assist Fort Randall and DCT, DTI and DTS and, if
appropriate, th Commission with respect (o cvaluating these issucs, Fort Randall has attached &
list of questions to better define what type of inlerconnection is actually desired. While the list is
detailed, it is a simple matter to answer “not applicable™ to those issues that are riot under
consideration, and the requested information is unquestionably needed with respect 1o those
items that are applicable.

Answering the attached questions will also assist Fort Randall in deciding whether to
request the protections available under Section 253(f) (the “Rural Market Protections™). That
Section provides

It shall not be a violation of this section

for a State to require a telecommunications carrier that seeks to

provide telephone exchange service or exchange access in a service

area served by a rural telephone company to meet the requirements

in section 214(e) 1) for designation as an eligible

teleccommunications carrier for that area before being permitted 10
5 provide such service. This subsection shall not apply—

(1) 1o a service area served by a rural telephone company

* Depending on the specifics of the DCT, DTI, and DTS requests, Fort Randall would be entitled 1o seek a
suspension of modification of the Section 252(b) obligations pursuant to Section 251(MN2)

7
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that has obtained an exemption, suspension, or modification of
section 251(c)(4) that effectively prevents a competitor from
meeting the requirements of section 214(e)(1), and

(2) 10 a provider of commercial mobile services

The service obligations of Section 214(e)(1) include:

A common carrier designated as an eligible telecommu cations
carrier under paragraph (2) or (3) shall be eligible to receive
universal service support in accordance with section 254 and shall,
throughout the service area for which the designation is
received--
{A) offer the services that are supported by Federal
universal service support mechanisms under section 254(c),
either using its own facilities or a combination of its own
facilities and resaie of another carmier’s services
{including the services offered by another eligible
telecommunications carrier); and
(B) sdvertise the availability of such services and the
charges therefor using media of general distribution.

Please advise whether DCT, DTI and DTS intend 1o meet the service obligations of an ETC in
Fort Randall’s Study Area. Fort Randall's Study Area includes: Centerville, Viborg, Tabor,
Tyndall, Wagner, Lake Andes, and Hermosa. [f the answer is yes, please explain in detail how it
intends 1o satisfy those obligations, including

1) What facilities DCT, DTI and DTS will use to support its services;

2) What types of customers will be offered DCT, DTI and DTS services;

3) Will DCT, DT1 and DTS offer all of the services listed by the FCC as eligible for
universal service fund support,

4) Will DCT, DTI1 and DTS offer all of the services listed by the FCC as eligible for
*auniversal service fund support to all customers throughout Fort Randall’s entire study area;

5) If the answer to question 4 is in the affirmative, what evidence can DCT, DT1 and

DTS provide that its rates will support a finding that it is making a bona fide offering of its
services (o all CUstomers,
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Robert G. Manmet
June 9, 19497
Page 5

6) How will DCT, DT1 and DTS advertise the availability of their services and then
raiecs,

7) Will rates be averaged throughout the study area; and
8) Will rates be averaged throughout each exchange.

Just as it is necessary to determine the role of the Rural Exemption prior to commencing
negations, it is equally important to determine, in advance of negotiating an interconnection
agreement, whether DCT, DTI and DTS will voluntarily assume the service obligations of the
Rural Market Protecticns and, il not, whether the Commission should impose those obligations.

As noted earlier, the duty to negotiate an interconnection agreement does not begin unless
and until the Commission establishes such a duty under Section 251(f)1). Consequently, the
June 1, 1997 letter requesting negotiations does not activate the schedule for negotiations under
Section 252

Please call me so that we may discuss and develop a reasonable process for proceeding

Very truly yours,

MOSS & BARNETT
A Professional Association

WM{/J%,--

Michael J. Bradley

MJB/mjb

cc: The South Dakota Public Utilitics Commission
Rolayne Wiest
Bruce Hanson

Rich Cont
b 132132FDDOI! DOCT




Infermation Required To Constitute A Bona Fide Request

A. PPoints of Interconnection Requested

1) A list of the paints, by exchange, at which interconnection with Fort Randall 1s
requested, the ime frames in which interconnection is requested, the interface and protocol
standards and quantities of faciliues to be interconnected at each of the following points within
Fort Randall’s network, as defined in 47 C.F.R. § 51.305(a)(2) of the FCC interconnection rules

) any hine-side local switch interconnections,

(1) any trunk-side local switch interconnections,

{in) any trunk interconnection points for a tandem swirch;

(iv)  any central office cross-connect points;

{v)  any out-of-hand signaling transfer points interconnections, including any
interconnections to call-related databases;

(vi} any points of access to unbundled network elements as desenbed in 47 CF R
§51.319; and

(vit) any other poims of interconnection

2) A list of and description of any interconnection facilities that are requested that
are of superior guality te that provided by Fort Randall to itself or of inferior quality to that
provided by Fort Randall to itself, including interface or protocol standards, as described in
Section 51 305(a){4) of the FCC interconnection rules

i) A statement that DCT, DTI and DTS are not requesting interconnection solely for
the purpose of originating or terminating their interexchange traffic on Fort Randall’s network
within the meaning of Section 51.305(b) of the FCC interconnection rules

4) Any two-way trunks requested, including locations. time frames and quanttics
within the meanming of Section 51.305(f) of the FCC interconnection rules

B. Unbundled Elements Requested

A list of the unbundled network elemems requested by exchange, the ime frames at
which unbundling of the clements 15 requested, the quantities of unbundled clements anticipated
and which DCT, DT1 and DTS commits to purchase, including, without limitation, the following
as defined in Section 51.319 of the FCC interconnection rules

(a) Local | OOps
(h) Network Interface Devices
{c) Switching Capability, including

(1) Local Switching Capability,
(2} Tandem Switching Capability




Interoffice Transmission Facilities
Signaling Networks and Call-Related Databases, including

(1)  Signaling Networks;
(2) Call-Related Databases;

(3) Service Management Systems

Operations Support Systems Functions
Operator Services and Directory Assistance

Collocation/Interconnection Methods Requested

A hst of the points, by exchange, at which physical, virtual or meetpoint

interconnection is requested, the time frames at which interconnection is requested, and the types

and quanuues of facilities to be interconnected within Fort Randall’s network, including, but not
itmited 1o, the following as defined in Sections 51.321 and 51.323 of the FCC interconnection

rules

K1)
(1)
v}

2)

-

cquipment

E.

]

transmission equipment, including, but not limited to, optical terminating
equipment and multiplexers;

equipment being collocated 1o terminate basic transmission facilities;

any copper or coaxial cable for which interconnection is requested; and

any microwave transmission facilities for “which interconneciion 1s requested

A list of any contractors that DCT, DTI and DTS seek to use for collocation of

Whaolesale Rates

A list of the retail services of Fort Randall that DCT, DT1 and DTS request at wholesale,
within the meaning of 47 C.F.R. § 51.607, including

(1)

identification of the customer classes (o be served by DCT, DTI and DTS wathun
the meaning of 47 CFR.§ 51.613(a)1); and

any branding or unbranding that DCT, DTI1 and DTS requests with respect 1o any
operator, call ~smpetition or directory assistance services to be purchased within
the meaning 0747 C.F R. § 51.613(¢c)

Number Portability

A statement of whether DCT, DTI and DTS are requesting that Fort Randall provide local
number portability, the locations in which any local number portability 1s requeste and the date
by which local number portability is requested in each location




DAKOTA TELECOM, INC.
PO BOX 127
IRENE, SOUTH DAKOTA 57037
(605) 263-3921

N SD WATS B00-952.0004

MN AND IA WATS 800-239-750 1 RECE[VED

June 11, 1997 JUN 1 i 1997

SOUTH D
AXOrT
UTfUTIES COMﬂI!?SL:'E'i;JC

Michael J. Bradley

Moss & Bamen

4800 Norwest Center

90 South Seventh Street
Minneapolis, Minnesota §5402-4[20

RE Interconnection Negotiations Between Dakota Telecom, Ine..
Dakota Telecommunications Systems, Inc. and Fon
Randall Telephone Company

Dear Mike

Ihank you for your lerter of June 9, 1997, The position you advocate was presented to the
Federal Communications Commussion ("FCC™) by the Unized States Telephone Association,
Anchorage Telephone Utility and others. The FCC declined 1o adopt those proposals in the First
Report and Order In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, The FCC concluded that

(nven the pro-competitive focus of the 1996 Act, we find that rural LECs must
prove to the state commussion that they should continue to be exemipt pursuant 1o
section 251(1)(1) from requirements of section 251(c), once a bona-fide request
has been made.. We conclude that it 1s appropnate to place the burden of proof on
the party seeking relief from otherwise applicable requirements. Moreover, the
party seeking exemption, suspension, or modification is in control of the relevant
information necessary for the state to make a determination regarding the request

Dakota’s request for interconnection with Fort Randall is a bona fide request for interconnection
with a Rural Telephone Company . The request has been docketed as such by the South Dakota
Public Utilities Commussion. By filing its request with the Commission, Daknta has "come
before the Commission in a separate proceeding”. By sending vour letter to the South Dakota
Public Utilities Commission you have requested an exemption from interconnection

sgequirementis for Fort Randall. The 120 day clock for determination by the South Dakota Public
Unilities Commussion has begun to run




Michael J. Bradley
June 11, 1997

Page 2

Dakota was granted its cenificate as a competitive telecommunications provader at a ume when
LS West provided service in Centerville and Viborg. Dakota has been lawfully serving
customers in the Centerville and Viborg exchanges for over one vear. The language vou cite

withholding authonity .0 serve Rural Telephone Company service areas does not apply to the

Centerville and Viborg exchanges. Furthermore, to date the South Dakotla Public Utilities
Commission has taken no action to impoese requirements permitted by 47 USC 253(0) on
compettive nroviders.  Dakota will continue 1o serve those, and any other customers who request

service, into the futuse

If, in the tuture. the South Dakota Public Utilities Commission should impose such requirements
upon telecommunications carners competing in a service arca served by a Rural Telephone
Company. Fort Randall’s continued exemption from its obligation 1o interconnect with Dakota. if
granted, would effectively prevent Dakota from meeting the reqinrements of an eligible
telecommunications carnier.  [n that case, no cligible telecommunications camer requirements
could be imposed on Dakota. At this time, no such requirements have been mandated by the
Commission.  Moreover, Dakota fully expects lo meet the requirements of an Eligible
lelecommumcations Carmicr on 2 facihiies basis regardless of interconnection with Fort Randall

Fort Randall and Dakota have an opportumity to develop a healthy competition consistent with
the letter and the spint of the Telecommunications Act of 1996, Negotiation, rather than
litigation is the preferred method of achieving that end. The questions posed in the autachment 1o
vour letter wie suitable 1ssues for discussion as part of good faith negotiations and wall he
answered in that context. They are neither an appropnate condition precedent 1o negotiations nos
are they a vahid “pre-filing” requirement

It 1s my understanding that negotiations have already begun between Bruce Hanson and several
representatives of Dakota. Let not the posturing by those of trained at the bar stand in the way ol
those charged with runming the felephone companies. [f negotiations fail, we wall each have
ample opportunity to present our arguments to the State and Federal Commuissions. In the
meantume. let the businessmen make the best deals possible

sncerely
Dakota Telecom, Inc

1 Dakota Publac Utilities
Wiest




SDI South Dakota Independent
I ( : Telephone Coalition, Inc.

Richard D. Coit

Evecutive [ivecton

Mer=® ~jo=* (AP i

Bette Dozier
s Ariieang

June 18, 1997

RECEIVED
Mr. Bill Bullard, Executive Director

South Dakota Public Utilities Commission JUN 19 1997
State Capitol Building

SOUTH DAKOTA PUBLIC
Pierre, SD 57501

UTILITIES COMMISSION

RE: TC97-062
Dear Bill

Enclosed for filing you will find the original and ten copies of SDITC's Petition to
Intervene in the above referenced docket

Thank you for your assistance in this matter

Sincerely,

__/’) ) w',(/—f.
e — e “" VRl :\';.-7 =
F‘.rdi’ 3. Coit A

Executive Director and General Counsel

/L

\.t.} 207 East Capitol Ave. ® Suite 206 ® Picrre, S 57501 ® Phone (605) 2247629 # Fux (t




L N = ]

R TN P

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE REQUEST BY

DPAKOTA TELECOM, INC, DAKOTA
TELECOMMUNICATIONS SYSTEMS, INC. DOCKET TC97-062
AND DAKOTA COOPERATIVE
TELECOMMUNICATIONS, INC, FOR

INTERCONNECTION WITH FORT

RANDALL TELEPHONE COMPANY

SDITC Petition to Intervene

The South Dakota Independent Telephone Coalition ("SDITC®) hereby petitions the
Commission lor intervention in the above captioned proceeding pursuant to SDCL 1-26-17 1 and
ARSD §§ 20:10:01:15.02, 20.10.01.15.03 and 20:10.01:1505 In suppont hereof, SDITC states
as follows

1. SDITC is an incorporated organization representing the interests of numerous
cooperative, independent and munizipal telephone companies operating throughout the State of
South Dakota

2. As expressly noted in the Bylaws of SDITC, duly adopted by the Coalition, "one of
the pnmary purposes for the formation and exstence of the South Dakota Independemt
Telephone Coalition 1s representation by the Coalition before the South Dakota Public Unlities
Commission ™  The member companies of SDITC have delegated to the SDITC Board of
Directors and 1ts President the authonty to intervene on thewr behall in PUC proceedings which
will or might potentially ire -act their common interests

3 Dakota Telecomn, inc. Dakota Telecommumications Systems, Inc, and Dakota
Cooperative Telecommumcations, Inc (heremnafter collectively referenced as “Dakota™) have
filed with the Commission a “Notice of Request for Interconnection” indicating that they have
presented Fort Randall Telephone Company (“Fort Randall™) with what they claim 1o be a “bona

fide request for interconnection services” pursuant to the Telecommumcante s Act of 1996

,Jhcn.'llmlﬂ referenced as “the Act”™) The Nouce filed by Dakota includes as an Exhubit the

inlerconnection request presented by [2akota to Fort Randall which s a letter dated June 1, 1997




4 The filing by Dakota which 1s alleged 1o mitiate the process for reviewing Fort
Randall's interconnection exemption as set forthin 47 U S C § 251N | NB) raises certain issues

that wall require the Commission to interpret and apply the provisions of that Section as well as,

possibly, other rural safeguard provisions in the Act that are of critical imponance to all rural

telephone compamies in the State.  Because these issues have not previously been addiessed and
because any decisions of the Commission in this case may be precedent setting and thereby
affect future cases involving interconnection requests made to other rur | telephone companies,
SDITC member companies stand 10 be impacted by the outcome of this proceeding and have a
pecuniary interest herein

5 In regards to the request for interconnection made by Dakota, SDITC concurs in the
position stated in Fort Randall's letter to the Commission daed June 9, 1997, The Dakota
request which merely requ sis negotiations “regarding those maiters set forth in 47 US.C
Sections 251-252" provides insufTicient information to fairly constitute a bona fide request that
would trigger the review of Fort Randall’s interconnection exemption pursuant to § 251(f(1 B)
The request contains inadequate information 1o even determine whether Dakota is seeking the
type of interconnection services which fall under § 251(c) of the Act, or whether it is merely
secking interconnection pursuant 1o §% 251(a) or 251(b) which would have no affect on the
interconnection exemption extended to Fort Randall as a rural telephone company  Without
additional information indicating what specific interconnection services Dakota is requesting and
also information indicating whether or not Dakota will meet the service obligations of an eligible
telecommunications carrier ("ETC™) in competing in the Viborg and Centerville exchanges, Fon
Randall is unable to determine at this ume whether Dakota's request will require a review of the
rural interconnection exemption established under § 251(f)( 1), whether 1t will be necessary for
Fort Randall 1o pursue additional modifications or suspension of federal interconnect
requirement pursuant to § 251(f)}2), and/or whether the rural protections available under § 253(f)
which authonze the Commission to impose ETC service obligations on ali competitive carriers
entering rural service areas should be pursued

6. Dakota in requesting interconnection services should bear the responsibility to provide
Apformation which appropnately tdentifies the interconnection services desired and which
indicates whether and how Dakota will meet ETC service obligations in providing its

competitive local exchange services Without such informanon, Fort Randall is immediately




disadvantaged in any process initiated pursuant to § 251(f(1)(B) == a process which must be

completed within a period of 120 days  Principles of fairness dictate that the carmier requesting

interconnection disclose a reasonable amount of information as pant of its request  Given the
short ime period prescribed for reviewing the rural interconnection exemption, it is essenticl thut
the incumbent rural LEC be given sufficient information to promptly determine whether the
exemption from 251(c) interconmection requirements is at issue and, if so, whether the request
made would pose an undue economic burden, would be technically feasible and consistent with
universal service reguirements  Also, the incumbent rural LEC should be given information
allowing it 1o make a fair determination as 1o what other rural safeguards provided for in the Act
may be relevant to the process

7. Based on all of the foregoing, SDITC as an authorized representative of its member

companies, is an interested party to this proceeding seeks intervening party status

Dicd this ; gg day of June, 1997
Respectiuily submitted

THE SOUTH DAKOTA INDEPENDENT
TELEPHONE COALITION

Y e L
lli‘\_F ii' = {{%’—j-_

RichagdD\Coit
Executive Direcior and General Counsel




CERTIFICATE OF SERVICE

I hereby certify that an ongnal and ten copies of SDITC's Petition to Intervene was
delivered by the United States Postal Service via First Class Mail on the y §-._day of June, 1997,
to the following persons

William Bullard Jr

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capitol

Pierre, SD 57501

Robert G. Marmel

Attomney for Dakota Cooperative
Telecommunications, Inc

PO Box 269

Center. lie, SD 57014

Mike Bradley

Moss & Bament

4800 Norwest Center

90 South Seventh Street
Minncapolis, MN 55402

-

, _ I \ - f-'-?
S / (f i
., “ / -._ - y
ﬁdﬁu)ﬁ;ﬁ e
A Executive Director
SDITC

207 East Capitol, Suite 206
Pierre, SD 57501
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William Bullard

Executive Director

South Dakota Pubhic Unlites Commission
State of South Dakota

500 East Capitol

Pierre, South Dakota 57501

Re In the Matter of Request by

July &, 1997

Ut 1 N

s B8L
FAX Eecelvcdc-_'-_u_u——-’

Dakota Telecom, Inc., Dakota Telecommunications

Systems, Inc. and Dakota Cooperative Telecommunications, Inc. for

Interconnection with Fort K
Docket No.: TC97-062

Dear Mr. Buliard

Enclosed please find an onginal anc

and Discovery of Fort Randall Telephone C

15 a Certificate of Service

111[1 fih
Enclosures

cc: All parties on service list
TS0 M0 I

andall Telephone Company

| eleven copies of the Request for Declaratory Ruling
ompany in the above entitled Docket. Also enclosed

Very truly vours,

MOSS & BARNETT
A Professional Assoctation

‘-hxfl n.l J. Bri n.ih\
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE S TATE OF SOUTH DAKOTA

L0 N

IN THE MATTER OF A REQUEST BY DAKOTA
TELECOM, INC., DAKOTA I'C 97-062
TELECOMMUNICATIONS SYSTEMS, INC. AND
DAKOTA COOPERATIVE TELECOMMUNICATIONS, a)_-,_jﬁ_.@—!—-‘
INC. FOR INTERCONNECTION WITH FORT £AX 'F.gccw":
RANDALL TELEPHONE COMPANY E
REQUEST FOR DECLARATORY RULING AND DISCOVERY

In the attached June 1. 1997 letter, Dakota Telecom, Inc. ("DTI7), Daketa
Telecommunications Systems, Inc. (“DTS”) and Dakota Cooperative Teizcommunications,
Inc. (“DCT) requested that Fort Randall Telephone Company (“Fort Randall™) commence
negotiations for an interconnection agreement, for the purpose of initiating local competition
in Fort Randall's Centerville . ad Viborg exchanges. Fort Randall is a Rural Telephone
Company (“RTC") and, pursuant to 47 US.C. § 251(f)(1), 15 exempt from the obligation to
negotiate an interconnection agreement (the “Rural Exemption™)y. However, afier a bona fide
request and an evidentiary proceeding, the South Dakota Public Utilitics Commission
(“Commission™) may waive some or all of the Rural Exemption. A waiver may only occur if
the Commission determines that the specific manner in which interconnecion is requested:
a) would not be unduly economically burdensome; b) is technically feasible; and c) is
consistent with universal service goals. Fort Randall requests a declaratory ruling that the
June 1, 1997 letter does not contain the information needed to draw any conclusions

“4concerning the appropriateness of waiving the Rural Exemption and. therefore, does not

qualify as a bona fide request




The June | letter does not disclose any information conceming DCT/DTIDTS
interconnection demands. As such, Fort Randall 15 unable 1o perform a reasoned analysis
concerning the potential consequences flowing from the June | letter. Attached to this

Petition is a list of the minimum information DCT/DTI/DTS should provide in a bona fide

request.’ The provision of such information as part of a bona fide request is required not

only 1o provide Fort Randall with due process, it is also needed by the Commission at the
outsel of a waiver proceeding if it is to fairly and fully execule its duties under
Section 251(1} 1)

In addition, Fort Randall requests that DCT/DTS/DTI answer certzin discovery
questions. Answers 1o these questions (set forth below) would assist the Commission in
determining what conditions to impose on DCT/DTI/DTS” local service offerings. The
answers will also assist the interconnection negotiations between DCT/DTVDTS and Fon
Randall.

FORT RANDALL QUALIFIES AS AN RTC.

Fort Randall qualifies as an RTC pursuant to 47 US.C. § 153(a)47). DCT/DTIVDTS
has stipulated that US WEST's prior ownership of the Centerville and Viborg exchanges,
which are now owned by Fort Randall, did not affect Fort Randall’s right to claim status as
an RTC with respect to its services in those exchanges. Specilically, it was agreed that

If Dakota makes a bona fide request to [Fort Randall] for interconnection in

any of the New Exchanges, interconnection negotiations shall be conducted on

the same hasis, in terms of applicable regulations, as if the initial request to
L
4

! This information was previously requested from DCT/DTVDTS by Fort Randa!l in its
June 9, 1997 reply 1o the June 1, 1997 letter

HIBGSL2IRTON MM




|Fort Randall] was the imtial request by Dakota for interconnection tn that

exchange

I AS AN RTC, FORT RANDALL IS EXEMPT FROM THE OBLIGATION TO
NEGOTIATE AN INTERCONNECTION AGREEMENT UNLESS THAT
EXEMPTION IS WAIVED BY THE COMMISSION.

The Telecommunications Act of 1996 (“Act”) contains a number of special provisions

designed to assure that competition in RTC service areas occurs in a manner that is consistent

with the public interest. The Act recognizes that unfettered competition in RTC service areas

would not be in the public interest, and that, while competition may occur in such areas, it is

more important to address th needs of the public than it is to address the private needs of
individual competitors. One of the special provisions applicable 1o RTCs 15 that such
companies are, pursuant to Section 251(f 1 MA), exempt from the obligation of having to
negotiale an interconnection agreement under Section 251(c) of the Act:

{A) EXEMPTION- Subsection (¢) of this section shall not
apply to a rural telephone company until (i) such company
has received a bona fide request for interconnection,
services, or network elements, and (1) the State
commission determines (under subparagraph (B)) that such
reguest is not unduly economically burdensome, is
technically feasible, and is consistent with section 254
{other than subsections (bX7) and (c)( 1 X 1)) thereoal)

{ Emphasis added. )
That exemption may, however, be waived by the Commission pursuant to the
provision of Section 25 1(0(1 X B), which provides as [ollows
(B) STATE TERMINATION OF EXEMPTION AND IMPLEMENTATION
] SCHEDULE- The party making a bona fide request of a rural
telephone company for interconnection, services, or network
clements shall submit a notice of 1ts request (o the State

commission. The State commission shall conduct an inqguiry

IR 20K 700 DN 3
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for the purpore of determining whether to terminate the
exemption under subparagraph (A). Within 120 days after the
State commission receives notice of the reguest. the State
commission shall terminate the exemplion if the request is
not unduly sconomically burdensome, is technically

feasible, and is consistent with section 254 (other than
subsections (b} 7) and (c) | X D) thereof). Lipon termunation
of the exemption, a State commission shall establish an
implementation schedule for compliance with the request

that is consistent in time and manner with Commission

=) b w

regulations
(Emphasis added.) This Section requires that the exemption determinations be individually
made based on the demands and characteristics of the specific bona fide request
Consequently, the request must contain detailed information. It is significant that the Section
requires the request to the RTC be a “bona fide™ request as compared to the requirement of
Section 252 and 251(c), which only require a “request. A bona fide request requires detail
and specificity that go beyond evidence of “good faith,” as the FCC noted in establishing the
“bona fide request™ requirements for schools, libranes. and rural health care providers. 3¢g
Universal service Order, §9 252, 577 and 726 and Universal Service Rules 47 C.F.R

& & 54 504 and 54 603

L. THE JUNE L, 197 LETTER DOES NOT QUALIFY AS A BONA FIDF
REQUEST.

Section 251(F 1) al'ws only 120 days from the date ol a bana fide request for the
Commission to determine whether to waive the Rural Exemption and, 1l a waiver 1s granted

to establish an implementation schedule for compliance. That is adeguate time only 1f the

g . 1
request imbaling the process contuns suthicient detaal, o permit

whether it will voluntarily waive some or all of the Rural Exemption; 2) the deselopmen
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comments and expert testimony explaining why the Rural Exemption should not be waived
as 10 those matters deemned inappropriate for competition in an RTC service area; 3) the
development of an implementation schedule for issues where a waiver 1s granted: and 4) the
Commission to determine the matter and establish an implementation schedule for
compliance. The June 1 letier 1s inadequate 1o meet these needs and, therefore, does not
qualify as a bona fide request

Ihe June | letter simply requests that negotiations for an interconnection agreement
commence. Based on that let” *r, it is not possible to determine which. if any, of the wishes ot
DCT/DTVDTS are unduly economically burdensome, technically feasible and consistent
with the universal service goals, Similarly, Fort Randall cannot determine whether there may
be a need to seek a suspension or modification pursuant to Section 251()(2 17 1 would be
impaossible for either Fort Randall or the Commission to proceed based on the available
information

I'e importance of determiming DCT/DTUDTS' intentions before the Commission
commences its review under Section 251(0)( 1 XB) is further demonstrated by the fact that, if,
for example, DCT/DTI/DTS are not sceking an interconnection agreement under
Section 252(c) and, instead intend to interconnect and compete pursuant to the provisions of
Section 252(a) and (b), the hmited negotiations needed to implement those provisions can

occur without & waiver of the Rural Exemption

- ———— —
* Depending on the specitics of the DCT, DTI, and DTS requests, Fort Randall would be

entitled 1o seek a suspension or modification of the Section 252(b) obligations pursuant to
Section 251(MH2)
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In recognition of these problems, and in an attempt to obtain the basic information
needed to evaluate DCT/DTIDTS  intentivns, Fort Randall’s June 9, 1997 response 1o
DCT/DTVDTS (a copy is attached) included a list of questions to better define the type of
nterconnection actually desired. While the list is detaled, 1t is a simpie matter to answer
‘not applicable™ 1o those issues that are not under consideration, and the requested

information is unquestionably needed with respect to those items that are applicable.

RO/ TS have not answered any of the questions posed in Fort Randall's

lune 9, 1997 letter. DCT/DTVDTS' decision not 1o answer those questions is only a problem

if the parties are currently subject to the |20 day time himit. If, however, it 1s determined that
the June 1, 1997 letter does not qualify as a bona fide : squest, DCT/DTLUDTS may answer
those questions at their leisure and convenience. Once they do so, and advise the
Commission that a bona fide request has been made, the 120 day period for evaluating the
appropriateness of waiving the exemption would commence
Therefore, Fort Randall respectfully requests a declaratory ruling that DCT/DTUDTS
have not made a bona fide request and, therefore, the 120 day penod under Section 251(1K 1)
has not commenced
IV. DISCOVERY SHO!UILD BE ORDERED TO DETERMINE WHAT
CONDITIONS SHOULD APPLY TO ANY CERTIFICATE OF AUTHORITY
GRANTED TO DCT/DTUVDTS.
Ihe Centificates of Authority granted to DTT and DTS expressly withheld

authorization to serve RTC service areas in advance of obtaining separate Comr ission
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authority.” The purpose of the separate proceeding is to permit the Commission to determine

what protections and limitations should apply to such competition, including: a) the
below-described Rural Market Protections of Section 253{f); and b) such other protections as
the Commission deems appropriate pursuant to Section 253(b) of the Act and state law. In:
apparent recognition of the need 1o obtain Commisston authority 1o serve the Centerville and
Viborg exchanges, DCT, DT and DTS have given the Commission notice of their intent to
provide competitive local services in those exchanges

Section 253(1) provides:

[t shall not be a violation of this section
for a State to require a telecommunications carrier that seeks to
provide telephone exchange service or exchange access in a service
area served by a rural telephone company to meet the requirements
in section 214{e)(1) for designation as an eligible
telecommunications carrier for that area before being permitted to
provide such service. This subsection shall not apply--
(1) to a servic. area served by a rural telephone company
that has obtained an exemption, suspension, or modification of
section 251(c){(4) that effectively prevents a competitor from
meeting the requirements of section 214(e)(1); and
(2) to a provider of commercial mobile services.

I'he service obligations of Section 214{e)(1) include:

A common carrier designated as an eligible telecommunications
carrier under paragraph (2) or (3) shall be eligible to receive
universal service support in accordance with section 254 and shall,
throughout the service area for which the designation is
received--

(A) offer the services that are supported by Federal

..‘ Similarly, while the Commission has declared that the requirements of SDCL § 49-31-21
do not apply to a previously approved logal exchange carrier such as DCT. it aiso ruled that
DCT would be required to obtain Commission approval before providing competitive local
service in an RTC service area.

TIRAAR IR TONY [




universal service support mechanisms under section 254(¢),
cither using its own facilities or a combination of its own
facilities and resale of another carrier’s services
(including the services offered by another eligible
telecommunications carrier); and

(B) advertise the availability of such services and the
charges therefor using media of general distribution

In evaluating whether to anply these service obligations on DCT, DT1 and DTS, a reasonable
starting point would be to determine their service intentions. More specifically, DCT, DTI
and DTS should gach be required, as a precondition to seeking authority to provide local
telecommunications services in Fort Randall’s service area, to sgparately answer the

following questions

1) Will the servize obligations of an ETC be satisfied in Fort Randall’s Study Area?
Fort Randall’s Study Area includes: Centerville, Viborg, Tabor, Tyndall, Wagner, Lake

Andes. and Hermosa. 1 some other area will be served, please describe that area.
2y What (DCT/DTIDTS) facilities would be used to support ils services?
3) What types/classes of customers would be offered its services?

4) Will all of the services listed by the FCC as eligible for universal service fund
support be offered throughout the arca served?

5) Will all of the services listed by the FCC as eligible for universal service fund
support be offered to all customers throughout Fort Randall’s entire study area” I not, will
they be offered in some other area (pleased describe the area)?

6) If the answer 1o part (5) 1s in the afTirmative, what evidence can be provided that
its rates are consistent with a finding that it is making a bona fide offering of its services 1o
all customers?

7y How will the availability of services and rates be advertised?

8) How will customers be selected?

9) Will service offe ‘ings focus primanily on business customers?

HIESGATIKTON DX




10) Will service offerings focus primarily on customers located close to its facilities?

11) Will rates be averaged throughout the study area or other service area?

12) Will rates be averaged throughout cach exchange?

CONCLUSION.

The Commission should issue a declaratory ruling finding that the June 1, 1997 letter
from Dakota Telecom, Inc., Dakota Telecommunications Systems, Inc. and Dakota
Cooperative Telecommunications, Inc. to Fort Randall Telephone Company does not qualify
as a bona fide request. As such, the 120 day limitation for determining whether to waive the
exemption from the obligations of Section 251(¢) has not begun. In additica, the
Commission should issue an Order requiring Dakota Telecom, Inc., Dakota
Telecommunications Systems, Inc. and Dakota Cooperative Telecommunications, Inc. to
respond separately to the above tiscovery as a precondition to secking authority to offer local
services in Fort Randall’s service area.

Dated: July 8, 1997

Respectfully submitted,

By

Michael j_lirm

MOSS & BARNETT

A Prolessional Association
4800 Norwest Center

% South Seventh Street
Minneapolis, MN 55402-4129
lelephone: 612-347-0337

Attorneys on Behalf of Fort Randall
lelephone Company
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DAKOTA TELECOM, INC.
PO. BOX 127
Viropn w- IRENE. SOUTH DAKOTA 57037

(65) 2633921
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June 1, 1997

Wesley Hanson, President

Fort Randall Telephone Company
227 5. Main Street

Clara City, MN 56222.0800

Desr Mr. Hanson:

Pursuant to the provisions of the Communications Act of 1934, (47 US.C. §151 er seq ) as
amended, and exisung and future Federal Commumications Commission (“"FCC™) and State rules.
regulations and policies promul gated thereunder, Dakota Telecom, Inc.. Dakota
Telecommunications Systems, Inc., and Dakota Cooperative Telecommunications, Inc.
(“Dakota”) hereby request that Fort Randall Telephone Company (*Fort Randall™) commence
negotiations regarding those matters set forth in 47 U.S.C. §§251-252 between Fort Randali and
Dakota in the following exchanges:

Centerville, £00th Dakota
Viborg, South Dakota

Dakota requests that Fort Randall negotiate in good faith 1.5 achieve the interconnection of
Dakota’s existing and planned facilities and equipment. Thomas W. Henz is hereby designated
as the individual with authority to make binding representations on behalf of Dakota. Dakota

hereby requests that Fort Randall designate an individual with comparable authority for purpeses
of these negotiations

We look forward to finalizing interconnection agreements between Dakota and Font Randall. If
you have any questions. or need funher information, please contact me at (605) 263.3301

Sincesely.,

/( 52 /! 7
F "&M F
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Robert (. Marmet

Counsel
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lune 9, 1997

Robent G. Marmet

Dakota Telecom, Inc

P.O. Box 127

Irene. South Dakota 57037

Re Interconnection Negotiations Between Dakota Telecom, Inc., Dakota
Telecommunications Systems, Inc. and Fort Randall Telephone Company

Dear Robert:

This is to acknowledge receipt of your June 1, 1997 letter 1o Wesley Hanson, President of
Fort Randall Telephone Company (“Fon Randall™), in which Dakota Telcom, Inc. (*DTI"),
DDakota Telecommunications Systems, Inc. ("DTS”), and Dakota Cooperative
Telecommunications, Inc. (*DCT") have requested that “negotiations commence regarding those
matters sct forth in 47 US.C. §§ 251-252" related to Fort Randall’s Centerville and Viborg
exchanges. While Fort Randall, through Bruce Hanson, is willing to begin discussions
concerning such matters, for the below-descnbed reasons, it is not willing. particularly based on
the cumrently available information, to waive any of the rights granted to Fort Randall under the
1996 Telecommunications Act (“Act”) or state law. Nor, for the below-descnbed reasons, does
Fort Randall accept the June 1, 1997 letier as meeting the requirements of a bona fide request
under Section 2Z51(fX 1) of the Act

As you are aware, Fort Randall, in purchasing the Centerville, Viborg and Tabor
exchanges from US WEST Commumcations, Inc. ("USWCT), did not waive its nghts as an
Rural Telephone Company (*RTC"), and the Settlement between DCT and USWC expressly
recognizes that the prior ownership of those exchanges by USWC shall have no impact on Fon
Randall’s nghts as an RTC. More specifically, the Settlement states in relevant pan:

If Dakota makes a bona fide request to any Third Party Beneficiary [including
Fort Randall] for interconnection in any of the New Exchanges, interconnection
negotiations shall be conducted on the same basis, in terms of applicable 3
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MOSS & BARNETT

A Prorpsecsas Lot fos

Robert G. Marme:
June 9, 1957
Page 2

regulations, as if the initial request 1o a Third Party Bencficiary were the initial
request by Dakota for interconnection in that exchange.

Fort Randal! qualifics as an RTC pursuant to 47 U.S.C. § 153(a)(47).

The Act contains a number of special provisions designed to assure that competition in
RTC service areas occurs in o manner that is consistent with the public interest. The Act
recognizes that unfettered competition in RTC service arcas would not be in the public interest,
and that, while competition may occur in such areas, it is more important to address the needs of
the public than it is to address the private needs of individual competitors. In recognition of
those protections, the Centificates of Authority granted to DTI and DTS expressly withheld
authorization to sexve RTC service areas in advance of obtaining separate South Dakota Public
Utilities Commission (“Commission™) authority.' The purpose of the separate proceeding is to
permit the Commission to determine what protections and limitations should apply to such
competition, including the below-described Rural Market Protections of Section 253(f) and such
other protections as it deems appropriate pursuant to Section 253(b) of the Act and state law. In
apparent recognition of the need to obtain Commission authority to serve the Centerville and
Viborg exchanges, DCT, DT1 and DTS have given the Commission notice of their intent to
provide competitive local services in those exchanges.

The proper application of various rural protections contained in the Act are best discussed
in the context of a specific proposal, termed by the Act a bona fide request. Pursuant to
Section 251(f)(1), absent a boua fide request and a ruling by the Commission that the bona fide
request is not unduly economically burdensome, is technically feasible, and is consistent with the
universal service goals of Section 254 of the Act, the provisions of Section 251(c) do not apply
to an RTC (the “Rural Exemption™). The June 1, 1997 letter does not qualify as a bona fide
request. That letter simply requests an interconnections agreement under the Act. Consequently,
based on that letter, it is not possible to determine whether the wishes of DCT, DT1 and DTS are
unduly economically burdensome, technically feasible and consistent with the universal service
goals.

Section 251(f)(1 XB) of the Act provides only 120 days from the date of a bona fide
request for the Commission to determine whether to waive the Rural Exemption and, if a waiver
is granted, 1o establish an implementation schedule for compliance. That is inadequate time,

aynless the request initiating the process contains sufficient detail to permit: the RTC to evaluate

' Similarly, while the Commission has declared that the requirements of SDCL § 49-31-21 do not app'ywa
previously approved local exchange camier such as DCT, it also ruled that DCT would be required 10 sbtain
Commission approval before providing competitive local service in an RTC service area
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whether it will voluntarily waive some or all of the Rural Exemption; the filing of comments and
expert testimony explaining why the Rural Exemption should not be waived as 1o those matters
deemed inappropriate for competition in an RTC service area; the development of an
implementation schedule for issues where & waiver is granted; and the Commission to determine
the matter and establish an implementation schedule for compliance.

The impontance of determining DCT, DT1 and DTS’ intentions before starting a
Commission review process under Section 251(f)(1 }B) is further demonstrated by the Sact that
if, for example, DCT, DT1 and DTS are not seeking an interconnection agreement under
Section 252(c) and, instead intend to interconnect and compete pursuant to th= provisions of
Section 252(a) and (b), the limited negotiations needed 1o implement those pr1 visions can occur
without a waiver of the Rural Excmption.z

Based on the information contained in your June |, 1997 letter, Fort Randall cannot
determine whether the Rural Exemption of Section 251(f)(1) is applicable or, if applicable,
whether Fort Randall would need to avail itself of the Rural Exemption. Similarly, Fort Randall
cannot determine whether there may be a need to seek a suspension or modification pursuant to
Section 251(f}(2). Thercfore, in ¢ der to assist Fort Randall and DCT, DTI and DTS and, if
appropriate, the Commission with respect to evaluating these issues, Fort Randall has attached a
list of questions to better define what type of interconnection is actually desired. While the list is
detailed, it is a simple matter to answer “not applicable™ to those issues that are not under
consideration, and the requested information is unquestionably needed with respect to those
items that are applicable.

Answering the altached questions will also assist Fort Randall in deciding whether 10
request the protections available under Section 253(f) (the “Rural Market Protections™). That
Section provides

It shall not be a violation of this section

for a State to require a telecommunications carrier that secks 1o

provide telephone exchange service or exchange access in a service

area served by a rural 1elephone company to meet the requirements

in section 214{e){ 1) for designation as an eligible

telecommunications carrier for that area before being permitted to
8 provide such service. This subsection shall not apply--

(1) to a service area served-by a rural telephone company

* Depending on the specifics of the DCT, DT, and DTS requests, Fort Randall would be entitled to seek a
suspension or modification of the Section 252(b) obligations pursuant to Section 251(MNN2)

¥
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that has obtained an exemption, suspension, or modification of
section 251(c)(4) that effectively prevents a competitor from
meeting the requirements of section 214(c)(1); and

{(2) to a provider of commercial mobile services.

The service obligations of Section 214(e)(1) inciude:

A common carrier designated as an eligible telecommunications
carrier under paragraph (2) or (3) shall be eligible 1o receive
universal service support in accordance with section 254 and shall,
throughout the service area for which the designation is
received--
{A) offer the services that are supported by Federal
universal service support mechanisms under section 254(c),
either using its own facilities or a combination of its own
facilities and resale of another carrier’s services
(including the services offered by another eligible
telecommunications carrier); and
(B) advertise the availability of such services and the
charges therefor using media of general distribution.

Please advise whether DCT, DTI and DTS intend to meet the service obligations of an ETC in
Fort Randall's Study Area. Fort Randall’s Study Area includes: Centerville, Viborg, Tabar,
Tyndall, Wagner, Lake Andes, and Hermosa. If the answer is yes, please explain in detail how it
intends to satsfy those obligations, including:

1) What facilities DCT, DTI and DTS will use to support its services;

2) What types of customers will be offered DCT, DT1 and DTS services;

3) Will DCT, DTI and DTS offer all of the services listed by the FCC as eligible for
universal service fund suppon,

4) Will DCT, DT1 and DTS offer all of the services listed by the FCC as eligible for
upiversal service fund support to all customers throughout Fort Randall’s entire study area;

5) If the answer 1o question 4 is in the affirmative, what evidence can DCT, DT1 and
DTS provide that its rates will support a finding that it is making a bona fide offering of its
services to all customers;
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6) How will DCT, DTI and DTS advertise the availability of their services and their
rales,

7) Will rates be averaged throughout the study area; and

8) Will mates be avernged throughout each exchange.

Just as it is necessary to determine the role of the Rural Exemption prior to commencing
negations, it is equally important 1o determine, in advance of negotiating an interconnection
agreement, whether DCT, DTI and DTS will voluntarily assume the service obligations of the
Rural Market Protections and, if mot, whether the Commission should impose those obligations.

As noted earlier, the dutv to negotiate an interconnection agreement does not begin unless
and until the Commission estabiishes such a duty under Section 251(f)(1). Consequently, the
June 1, 1997 letter requesting negotiations does not activate the schedule for negotiations under
Section 252.

Please call me so that we may discuss and develop a reasonable process for proceeding.

Very truly yours,

MOSS & BARNETT
A Professional Association

Wototflfomte,

ley

MIB/mjb

cc: The South Dakota Public Utilities Commission
Rolayne Wiest
Bruce Hanson

Rich Coit
3}32332FDDOI! DOC]




Information Required To Constitute A Bona Fide Request
A. Foints of Interconnection Requested

1) A list of the points, by exchange, at which interconnection with Fort Randall 1s
requested, the time frames in which interconnection is requested, the interface and protocol
standards and quantities of facilities to be interconnected at each of the following points within
Fort Randall’s network, as defined in 47 C.F.R. § 51.305(a} 2) of the FCC interconnection rale

(1) any line-side local switch interconnections,

(1) any trunk-side local switch interconnections;

(n1)  any trunk interconnection points for a tandem switch;

(v}  any central oflice cross-connect points,

(v) any out-ol-hand signaling transfer points interconnections, including any
interconnections to call-relaied databases;

(vi}  any points of access to unbundled network elements as descnbed in 47 CF.R
§ 51.319; and

{vis) any othet points ol interconnection

2) A list of and descnption of any interconnection facilities that are requested that

are of supenor quality to that provided by Fort Randall to itself or of inferior quality to that

provided by Fort Randall to itself, including interface or protocol standards, as descnibed in

Section 51.305(a)4) of the FCC interconnection rules

i) A statement that DCT, DT1 and DTS are not requesting interconnection solely for
the purpose of onginating or terminating their interexchange traffic on Fort Randall’s network
within the meaning of Section 51.305(b) of the FCC interconnection rules

4) Any two-way trunks requested, including locations, time frames and quantities
within the meaming of Section 51.305(1) of the FCC interconnection rules

B. Unbundled Elements Requested

A hist of the unbundled network elements requested by exchange, the iime frames at
which unbundling of the elements 1s requested, the quantities of unbundled elements anticipated
and which DCT, DT1 and DTS commits to purchase, including, without limstation, the following
as defined in Section §1.319 of the FOC interconnection rules

(a) Local Loops

(b) Network Inter ace Devices
'y ic) Switching Capability, including
(n Local Switching Capability,

(2) landem Swiatching Capability




Interoffice Transmission Facilities
Signaling Networks and Call-Related Databases, including

(1) Signaling Networks:
(2) Call-Related Databascs,
(3) Service Management Systems

Opcrations Support Systems Functions
Operator Services and Directory Assistance

C. Collacation/Interconnection Methods Requested

1) A list of the points, by exchange, at which physical, virtual or meetpoint
inierconnection is requested, the time frames at which interconnection is requested, and the tvpes
and quantities of facilitics 1o be interconnected within Fort Randall's network, including, but not
limited to, the following as defined in Sections 51.321 and 51.323 of the FCC interconnection
rules:

transmission cquipment, f;tc]tldl!\g, but not himited 1o, ophical [L'I'I'Il”'liﬂli’l[!

equipment and multiplexers;

equipment being collocated to terminate basic transmission facilities:

any copper or coaxial cable for which interconnection is requested; and

any microwave transmission facilities for which interconnection is requested
2) A list of any contractors that DCT, DTT and DTS seek to use for collocation of
cquipment

. Wholesale Rates

A list of the retail services of Fort Randall that DCT, DT1 and DTS request at wholesale,
within the meaning of 47 C.F R. § 51.607, including:

(1) identification of the customer classes to be served by DCT, IDXT1 and DTS within
the meaning of 47 C.F.R. § 51.613{a)1); and

any branding or unbranding that DCT, DT1 and DTS requests with respect to any
operator, call competition or directory assistance services to be purchased within
the meaning of 47 C.F.R. § 51.613(c)

E. Number Fortability
‘4

A staternent of whether DCT, DT1and DTS are requesting that Fort Randall provide local
number portability, the locations in which any local number portabality 15 requested and the date
by which local number portability is requested in each location

FERR022FS 200 Dx
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I hereby certify that an original and eleven copies of the above and foregoing
Request for Declaratory Ruling and Discovery on behalf of Fort Randall Telephone
Company were senl via facsimile and Federal Expeess on the Bth day of July, 1997, to
the following:

William Bullard

Executive Director

South Dakota Public Unlities Comimission
State of South Dakota

500 East Capitol

Pierre, South Dakota 37501

and a true and correct copy was sent by Federal Express to the following:
Rolayne Wiesi
South Dakota Public Utilities Commission
Capitol Building
500 East Capitol
Pierre, South Dakota 57501

and a true and correct capy by facsimile and/or Fe cral Express or Overnight Mail,
postage prepaid, to the persons on the attached list

Supl i

Jean J. Hunsinger

SO 22 TWOR DX




Robert G. Marmet
P 0 Box 269
Centerville, SID 57014

Richard D. Cont
Executive Director
sSDITC

St. Charles Hotel

207 E Capitol, Suite 206
Pierre, SD 57501

Bruce C. Hanson

Hanson Communications, lnc
Box B0

Clara City, MN 56222-080(

LSOV 2T TWOI DN

!
LS L




DAKOTA COOPERATIVE TELECOMMUNICATIONS, INC.
P.O. Box 66 - IRENE, SOUTH DAKOTA 57037
TELEPHONE (505 263.3301
FAX (605) 263-3995

RECEIVED
UL 4 139/
BY FAX AND 1™ CLASS MAIL SOUTH DAKOTA PUBLIC
UTILITIES COMMISSION
July 11, 1997
William Bullard, Executive Director ! 1l Hﬂ,‘.
South Dakota Public Utilimes Commussion

E AX aece‘-?

501 East Capitol
Pierre, South Dakota 57501

RE: TC97-062 ANSWER TO REQUEST FOR DECLARATORY
RULING AND DISCOVERY

Dear Mr. Bullard

On behalf of Dakoia Telecom, Inc., Dakota Telecommunications Systems, Inc., Dakota
Cooperative Telecommunications, Inc., (collectively “Dakota”™), I have enclosed the
original and eleven copies of the ANSWER TO REQUEST FOR DECLARATORY
RULING AND DISCOVERY for the above referenced docket. This ANSWER is being

served to the parties listed on the service list this same date

Please file stamp and date the extra copy and retum to Robert G. Marmet, Dakota's
attorney, in the enclosed self-addressed stamped envelope. Thank you

sncercly,

|
_"‘.I.,‘{LQ!LL _‘)‘é"‘?l‘: Tﬂ'L

Krnistic Lyngstad”
Adnunistrative A isistant

Enclosure

e,
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DAKOTA COOPERATIVE TELECOMMUNICATIONS, INC.
PO. Box 65 - IRENE, SOUTH DAKOTA 57037
TELEPHONE (605) 263-3301
FAX (605) 263-3595

RECEIVED

UL 14 1397

BY FAX AND 1™ CLASS MAIL SOUTH DAXOTA PUBLIC
UTILITIES COMMISSION

July 11, 1997

Willlam Bullard, Executive Director z 1], ﬂ‘ﬁ:
South Dakota Public Unlities Commission -Rece'ﬂedw
501 East Capitol T'KK

Pierre, South Dakota 5750

RE: TC97-062 ANSWER TO REQUEST FOR DECLARATORY
RULING AND DISCOVERY

Dear Mr. Bullard

On behalf of Dakota Telecom, Inc., Dakota Telecommunications Systems, Inc., Dakota
Cooperative Telecommunications, Inc., (collectively “Dakota™), I have enclosed the
ongmal and eleven copies of the ANSWER TO REQUEST FOR DECLARATORY
RULING AND DISCOVERY for the above referenced docket. This ANSWER is being
served to the parties listed on the service list this same date

Please file stamp and date the extra copy and return to Robert G. Marmet, Dakota’s
attorney, in the enclosed self-addressed stamped envelope. Thank you

Sincerely,
_‘j#qf‘ s ,-41-;. T: tod

/
Knstie | yngstad
Admunistrative Assistant

Enclosure
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF FILING BY )
DAKOTA TELECOM, INC,, DAKOTA ) TC97-062
TELECOMMUNICATIONS SYSTEMS, )

INC. AND DAKOTA COOPERATIVE ) ANSWER TO REQUEST
TELECOMMUNICATIONS, INC. ) FOR DECLARATORY RULING
FOR INTERCONNECTION WITH ) AND DISCOVERY

FORT RANDALL TELEPHONE )

COMPANY )

COME NOW DAKOTA TELECOM, INC.AND DAKOTA TELECOMMUNICATIONS
SYSTEMS, INC. (collectively “Dakota™), AND DAKOTA COOPERATIVE
TELECOMA UNICATIONS, INC. (*DCT™ ). and file the following Answer to Fort Randall
Telephone Company s Request for Declaratory Ruling and Discovery dated July 8, 1997

FACTS

Dakota Telecom, Inc. (“DTT”) is building hybnd fiber optic/coaxial cable facilities in
Centerville and Viborg, South Dakota which will allow customers in those communitics 1o have
access to high speed data, Intemet and video telecommunications technology as well as
competiive telephone service. (Sec Exhubit A", attached hereto, and by this reference made a
part hereof.) These new facilities will provide Centerville and Viborg residents with more
advanced lelecommunications technologies than are now avaulable to residents of urban areas of
the state. Those facilites are now approximately 60% complete, and will be in place and ready
to provide telecommunications services 10 customers this fall. DTI seeks interconnection with
Fort Randall Telephone Company (“Fort Randall”) as a competitive local exchange company
("CLEC") 10 enable customers served by these new facilities to call and receive calls from Fort
Randall customers in the same exchanges without incurming toll charges

‘a Dakota Telecommunici tions Systems, Inc. ("DTS") currently serves telephone customers
who previously received services from US"West Communicabions, Inc. in the Centerville and
Viborg exchanges. DTS secks interconnection with Fort Randall as a CLEC 1o enable these
customers to call and receive calls from Fort Randall customers in the same exchanges without
mncurming toll charges




Dakota Cooperative Telecommunications, Inc ("DCT ) and US West Commumications
provided Extended Area Service ("EAS”) between the Viborg exchange and several exchanges
scrved by DCT prior to the purchase of the Viborg exchange by Font Randall. The wiitten
agreement under which EAS was onginally provided was canceled by US West prior to the Fon
Randall purchase. DCT seecks an interconnechion agreciment for reciprocal compensation with
Fort Randall to provide EAS services to customers served by Fort Randall and DCT by the most
efficient and direct means which is technircally and economucally feasible

DCT 1s constructing a fiber optic distance learming network and switchung facility which
will connect classrooms at eleven rural schools in southeastern South Dakota, the University of
South Dakota and Children’s Care Hospital and School to share educational resources through
interactive video. DT seeks an interconnection agreement with Fort Randal! o provide
distance learming services to the school in Tyndall through a combination of facilities owned by
DCT and Fort Randall

If the South Dakota Publhic Unlies Commussion (the "Commussion”) decides to impose
the restnctions on CLECs allowed by 47 US.C. §253(1), Dakota may need additional
inlerconnection arrangements, Al thus point, the Commssion has not imposed any requirensents
to serve in an arca served by a rural telephone company. Depending upon the form of any
requirements which are imposed, more interconnection services could be needed, including
unbandled elements

Dakota formally requested negotiations for interconnection with Font Randall by letter
dated Jupe 1, 1997. Bruce Hanson, Fort Randall’s negouator, has had discussions with Dakota's
General Manager, Systems Manager and Distance Learming Project Coordinator to explore EAS
and distance leaming interconnection arrangements.  Discussions occurred both before and after
the formal request by [akota

Fort Randall secks a Commussion ruling that Dakota®s request for inlerconnection 1s not a
bona fide request. Fort Randall secks a delay in the deadhine imposed by Congress for a
Commussion determination of Fort Randall's nght to a continued exemption from certain
inlerconnection obligations

|. Dakota's requests for interconnection are made in good faith.

Fort Randall seeks a determunation by the Comumission that Fort Randall has not received
a "bona fide request for interconnection” from Dakota Cooperative Telecommumications. Ing
Dakota Telecom, Inc. and Dakota Telecommunications Systems, Ine. for the purposes of
applicaton of 47 US.C §251(f)1). Fort Randall concedes that Dakota has made a request for

interconnection. Thus, the issue 15 whether Dakota's request is “bona fide”™  Bona fide is Latin
for good faith. Memam Webster's College Dictionary, 1993, defines bona fide as follows

ady [L. bt in good fath] (F788) | =made i good faith without fraud or deceit<a
bona fide offer to buy a farm> 2 - made with eamnest intent : SINCERE 3
neither specious nor counterfent ':Il.'!] |\E iyn see AUTHENTIC




The term bona Nide 1s used throughout the telecommumications statutes to distingush
legiimate acts from counterfent’ "Bona fide request”™ 1s not some mystenious term. Ths
Commussion included a defimtion of “Bona fide request”™ in its draft of 1+ Intral. AT A rules
{(Released for comment June 11, 1997)

(1) “Bona fide request,” any wniien request by an inierexchange carner, other
than the incumbent local exchanges company’s 1+ and O+ predesignated
intral ATA interexchange camer, 10 a local exchange company for intral. ATA
equal access in an exchange

T'he 1ssue before the Commission is whether the request for intecrconnection made by
Dakota 1s made in good fanth. Dakota needs 1o interconnect with Fort Randall’s aetwork 10
adequately serve its customers. New facilities will be ready to serve customers this fall. The
interconnection negotiations which Dakota commenced with a good faith request 1o Fort Randall
on June |, 1997 are intended 10 have agreements in place when the first call 1s made. It would be
ronic if Dakota customers 1n Centerville and Viborg had 1o pay long distance toll charges to call
their next door neighbors, as 18 currently the case for the DTS customer in the Centervalle
exchange

ll. Fort Randall is asking the Commission to impose, as conditions
precedent to negotiation, requirements which the Federal
Communications Commission specifically declined to adopt.

Fort Randall’s response to Dakota's formal request for interconnection 1acluded an
extensive hist of quesnons. The requested information did not come from the individual
designated as being the negouator for Fort Randall, but rather came as part of a letter which
claimed that answenng a detailed hst of technical questions was a precondition to a bona fide
request for inlerconnection negotiations. Fort Randall now asks this Commussion to place its
regulatory imprimatur on this precondition whuich Fort Randall has sumply made vp

I'he Federal Communications Commussion (“FCC™) was presented with the very issue
wiuch Fort Randall i1s prese=ting to this Commussion. The FCC considered comments of parties,
including the United States Telephone Association, Anchorage Telephone Unlity and other rural
LECs. The United States Telephone Association and other commenters sought to have the FCC

clanly what constitutes a bona lide request under section 251 1). Among the requirements

winch these parties sought to have imposed were exactly those which Fort Randall now contends

dre requuresd 1o consttute a bona lide request:  “points where inltérconnection 1s sought,

specilication of nctwork components and quantities needed ™ In comments now b ang echoed by
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IFont Randall, Anchorage Telephone Utility arpued that “rural LECs should not have to respond
to requests that do not meet munimum cnteni” F1257 In the Matier of Implementation of Local
Competition Provisions in the Telecommunications Act of 1996, CC Doacket No. 96-98,
{hereafter “First Report and Order™)

Other commenters argued for a broad definition or no deflinition at all. - First Report and
Order, §1255. Ulumately, the FCC “dechine(d) at this me 1o establish guidelines regarding what
constitutes a bona fide request.” Furst Report and Order, §1263. In declining to adopt guidelines
the FCC concluded “there 1s no basic in the record for adopting other special rules, or limiting the
application of our rules to smaller or rural LECs.” None of the commenters argued, nor did the
FCC even contemplate, that the Congressionally mandated 120 day deadline for State
Commission action would be tolled while the incumbent quibbled over whe er the request 1t
received was bona fide or not

Fort Randall 1s not arguing that Dakota 1s not actually planming to provide service in the
Centerville and Viborg exchanges. Fort Randall is not arguing that the request i1s genenc or too
costly to consider. Fort Randall is quibbling about whether the letter requesting negotiations
provided sufficient details of the interconnection which will result from the requested
ncgotations. Fort Randall 1s demanding, as a precondition to Commission consideration of theur
continued exemption, to know t.¢ ultimate result of the negotiations

Dakota will abide by any valid rules for competition imposed by this Commussion
Dakota’s strategies for serving customers will necessarily depend upon the extent of Fort
Randall’s exemption [rom interconnection obligations, if any, and the nature of any additional
obligations (o be imposed on Dakota as a competitive provider in Fort Randall exchanges. Unul
these rules are determuned and the techmical imitations, if any, of Fort Randall’s network are
disclosed, Dakota cannot provide the kind of detail demanded by Fort Randall's attorney

Fort Randall 1s not requesting that the nules be clanfied. Fort Randall is requesting delay
Each day of delay accomplished by an incumbent 1s a day which keeps consumers bound to use
the incumbent’s services exclusively. Interconnection negotiations are negotiations, not litigation
Congress intended for small rural incumbents as well as large urban ones to engage in

negotations regarding interconnection, Dakota cannot negotiate with itself, nor can it intuit the
nature of Fort Randall’s network

ll. Discovery is neither appropriate nor necessary in this proceeding.

Fort Randall has asked this Commussion to require Dakota to provide the responses to its
fquestions propounded as a precondition to an interconnection request in the form of an order for
Duiscovery. Such a discovery order would be entirely contrary to the letter and intent of the
Felecommunications Act of 1996 and the regulations promulgated by the Federal

‘L ommunications Commission

In an effort 1o spur the process along, Dakota has attached 1o this Reply answers to the
questions propounded by Fort Randall’s attomey. (See Exhibit “B™, attached hereto. and by this




reference made a part hereof.) This dialogue 15 an appropriate element of negotiations, but
should not be a condition precedent (o negotiations

Fort Randall has designated Bruce Hanson as thewr negotator in thes manter. Mr. Hanson
has not requested this information. The “Information Required To Constitute A Bona Fide
Request” which accompanies both the Request for Declaratory Ruling and the letter from Fon
Randall’s attorney are interposed as barmiers to competition rather than good faith negotiations
This Commussion should reject these dilatory tactics and conduct its inquiry into Fort Randall s
request for a conunued exemption from the requirements of 47 U.S.C. §251(c) or begin
mediation proceedings, if that is the effect of Fort Randall’s request. Funther delay 15 of no

-nefit to South Dakota consumers

IV. The Commission must decide whether requirements permitted by
47 U.S.C. §253(f) will be imposed on competitive local exchange
providers in areas served by rural telephone companies.

The ultimate issue before the Commussion 1s whether consumers wall have to wait for
competiion to come 1o rural South Dakota while incumbent phone companies force competitors
to liugate every issue before this Commission. The benefits of competition will be enjoyed by
consumers only when companies know that they can make investments and offer their services

without reguialors protecting the vested interests of incumbents to the detnment of consumer
choice

Dakota 1s making a significant investment to become a facilities-based competitor at a
time when none of the many other companies which this Commission has certified as
competinve local exchange carniers has even begun to provide any service at all. If Fort Randall
i1s allowed to stop the clock while the lawyers debate the meaning of Latin phrases, the process
will stretch on interminably

Dakota announced in the Spring of 1996 that it would be serving the Centerville and
Viborg exchanges with a state-of -the-an, fully digital hybnd fiber-coanial ielecommunications
system. Fort Randall has known since before it elected to purchase these exchanges that it would
face competition for its customers from a facilities-based competitor. Dakota has every intention
of bringing its service to cach and every customer who requests service i a manner which 1s
consistent with sensible engineenng practices and controlled growth. Dakota began serving
customers in those exchanges as soon as it was permutied to do so under the South Dakota
statutes. There 1s nothing illeginimate about Dakota’s intentions to serve the telecommunications
needs of consumers in Cente. ville and Viborg

‘a
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V. Fort Randall has the burden of showing that interconnection with
Dakota is unduly economically burdensome, technically infeasible or
inconsistent with Universal Service.

If Fort Randall believes that interconnection with Dakota will impose an unreasonable
technical or economic burden, it can request a continued exemplion or suspension of
interconnection requirements imposed by the Telecommunications Act of 1996. The burden of
proving such an unreasonable burden is on Fort Randall:

We conclude that it 1s appropnate (o place the burden of proof on the party
seeking reliel from otherwise applicable requirements. Moreover, the party
seeking exemption, suspension, or modification is in control of the relevant
information necessary for the state to make a determination regarding the request
First Report and Order, 11263

The burden in these proceedings is placed squarely upon Fort Ra idall, not Dakota

Conclusion.

At this point, this matter is not a contested hearing before the Commission. Dakota has
complied with the Telecom. unications Act of 1996 by providing this Commission notice that it
had made a bona fide request for interconnection with a Rural Telephone Company. This
notification creates an obligation for this Commission to conduct an inquiry into the Rural
Telephone Company's night to a continued exemption. By engaging in a semantic debate on the
meaning of “bona fide”, Fort Randall is attempting to elevate the form of the request over the
substance of the law. This Commission must proceed with its inguiry, and Fort Randall must
prove its entitlement

If Fort Randall is not requesting a continued exemption, but 1s rather requesting that the
Commussion involve itself im the negotiations for interconnection, Dakota will participate in any
mediated negotiations. If Fort Randall’s filings are another 1n 2 senies of delays interposed to
deter competition, then this Commission should summarily reject its pleadings and allow Dakota
to offes its services to the consumers in Centerville and Viborg, and let the consumers have a
choice about which company will be their telecommunications provider

WHEREFORE, Dakota requests that this Commission determune that the Interconnection
Request made by Dakota on June 1, 1997 constituted a bona fide request for interconnection, as
“ontemplated by the Telecommunications Act of 1996, and that the Commission further proceed
1o determune whether Fort Randall Telephone Company 1s entitled (o a continzed exemption
under 47 US.C. §251(1)




Dated this 11™ day of Fuly, 1997

Fo G

P
Dakota Telecom, Inc

Dakota Telecommunications Systems, Inc
Dakota Cooperative Telecommunications, Ing
Hy: Roben G. Marmet

Kathleen Armstrong Marmet

P Box 6

frene, SD 57037

Phone (605) 263-3301

Fax (605) 263-3995




EXHIBIT “A"

STATE OF SOUTH DAKOTA )
5%

COUNTY OF CLAY )

TARZAN A. MULLINIX, being first duly swomn, upon his oath deposes and says:

1. T am the outside plant supervisor for Dakota Cooperative Telecommunications, Inc. (“DCT™),
in Irene, South Dakota. Along with my duties at DCT, | perform sumilar duties for Dakota
Telecom, Inc. ("DTI") and Dakota Telecommunications Systems, Inc. (“DTS") subsidiaries of
DCT.

2. I have supervised outside telephone and cable television plant construction for 10 years.

3. As part of my responsibilitics | supervise the construction of facilities being installed by
Dakota or by our contractor in Centerville and Viborg, South Dakota. 1 am familiar with the
progress on these construction projects and am qualified to give an opingon on the progress of
these projects

4. Based upon my observations, the Viborg portion of the installation of the hybnd fiber-coaxial
cahle system, including IIL'ﬂL‘h:.tIH and \p||cmg_ 15 over 98% c{nnp!rlc In Centerville, my
estimate is that the trenching part of the project 1s over 50% complete, with splicing having just
begun. Nesther system has been activated

5. The network center building in Viborg is over 50% complete, with the switching equipment to
be delivered in the next few weeks

6. In my opinion, the system will be ready for customer use in the fall of 1997

7. When activated, this system will provide customers with access to high speed Intemnet and
data services, telephony and cable television programming

‘a




Al D

e [

8. Dakota has also been constructing fiber optic network facilities for an interactive video
distance learning project since the spring of 1996 Network facilities for distance learning will
require interconnection with Fort Randall Telephone Company to reach one of the schools

involved in the project. Construction of the fiber optic facilities for distance learning is
approximately 65% complete

done

Dated this 11" day of July. 1997

Tardan A. Mullimix

Subr:nhcd and swom to before me this 11™ day of July, 1997.

' gela A
Notary Public--Seuth-Dakota
y Commussion Expires

(SEAL) KRISTEE LYNGSTAD
Ftary Pubile, Bouth Daista
by Comemission Expes Juma 7, 300"
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EXHIBIT “B"
ANSWERS OF DAKOTA TO OUESTIONS POSED BY FORT RANDALL

Chuestion

1) Will the service obhigatvons of an ETC be satisficd in Fort Randail's Study Arca?
Fort Randall’s Study Area includes: Centerville, Viborg, Tabor, Tyndall, Wagner,
Lake Andes. and Hermosa. If some other area will be served. please describe that
area

Answer

1} Notimmediately. 1T Eligible Telecommunications Carnier requirements are imparsed
by the South Dakota Public Utilities Commussion (“PUC™) and interconnection with
Fort Randall Telephone Company makes it possible to do so, Dakota will meet those
obligations. Dakota anticipates that the PUC will disaggregate the Fort Randal!
Telephone Company stuady area into contiguous geographic areas as recommended by
the Federal Communications Commussion in order to avoud imposing a barmer to

competilion

Question
2) What (DCT/DTUDTS) facilities would be used to support its services?

Answer

2) I no additional obligations are imposed by the Commission, DT will use its hybrid
fiber optic/coaxial cable facilities to serve customers in Viborg and Centerville. If
additional obligations are imposed on DTT as a CLEC, imtially a combination of

Dakota facilities, togeiher with unbundled elements leased from Fort Randall and
other telecommunications camriers would be used 1 meet those requirements

Question

}) What typesiclasses of customers would be offered its services”
Answer

1) All types and classes of customers will be served

Questiion

4) Will all of the services hsted by the FCC as eligible for universal service fund support
be offered throughout the area served?

Answer

1) Seen | and # 2 above

Cuestion

5) Will all of the services histed by the FCC as ehigible for universal service fund supporn
be offered to all customers throughout Fort Randall’s entire study area? 1f not, will they
be offered in some other arca (pleased 15ic) describe the area)?

Answer

5) Sec# | and # 2 above
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Question

) 1f the answer 1o part (5) 1s in the affirmative, what evidence can be provided that its
rates are consistent with a finding that it is making a bona fide offerning ol 1ts services to
all customers?

Answer

6) Scc# | and # 2 above

Question

7) How will the uvailability of services and rates be advertised?
Answer

7) Through appropriate media of general circulation

CQuestion

B) How will customers be selected?

Answer

8) Services will be provided 10 all customers

Question

9) Will service offerings focus primarily on business customers”
Answer

9) No

Cuestion
10) Will service offerings focus pnmarily on customers located close 1o its facilities?
Answer
10) Inttially, until facilities can be extended to all customers, unless the Commission
i puses additional service obhigations, in which case those obligations wall be met

Question

11) Will rates be averaged throughout the study arca or other service area”

Answer

1 1) All applicable requirements regarding rates will be met. In the event that additioral
service obligations are 'mposed, rates will be determined based upon terms contained
in resale agreements

Cuestion
12) Will rates be averaged throughout each exchange
Answer

12) All apphicable requirements regarding rates wall be met. In the event that additional
service obligations are imposed, rates will be determined based upon terms contained in
resale agreements




CERTIFICATE OF SERVICE

I, Kristie Lyngstad, herchy certify that on this 1™ of July, 1997, | mailed by United
States mail, first class postage prepaid, and sent via facsimile a tie and correct copy of
the foregompg ANSWER TO REQUEST FOR DECLARATORY RULING AND
DISCOVERY to the parties hsted below

Michael ). Bradley
Moss & Bamnett

4800 Norwest Center
90 S. Seventh Street
Minncapolis, MIN 55402

Richard D. Cont
SDITC

PO Box 57
Pierre, SD 57501

Dated this 11% day of July, 1997
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA ) ORDER GRANTING

TELECOM, INC., DAKOTA ) INTERVENTION; ORDER
TELECOMMUNICATIONS SYSTEMS, INC., ) FINDING LETTER NOT A
AND DAKOTA COOPERATIVE ) BONA FIDE REQUEST
)
)
)

—-Jins =jesra

TELECOMMUNICATIONS, INC., FOR
INTERCONNECTION WITH FORT RANDALL
TELEPHONE COMPANY

TC97-062

On or about June 1, 1997, Dakota Telecom, Inc Dakola Telecommunicaticns
Systems, Inc , ana Dakota Cooperative Telecommumeations. Inc {collectively Dukota)
senl a request for interconnection services to Fort Randall Telephone Company Pursuant
1o the requirements of the Telecommunications Act of 1996, a party making a request of
a rural telephone company is required to notify the appropnate state Commission Cn
June 3, 1997, the South Dakota Public Utiities Commission (Commission) received
Dakola's notice of request for interconnection

On June 5, 1597, the Commussion electronically transmitted notice of the filing and
the intervention deadline of June 20, 1997, to interested individuals and entities

On June 18, 1997, the Commission received a raquest for intervention from the
South Dakota Independent Telephone Coalition {SDITC) On July 8, 1997, the
Commuission received a Request for Declaratory Ruling and a discovery request from Fort
Randall Telephone Company. In its Request for Declaratory Ruling, Fort Randall asked
the Comemission to find that Dakota's June 1, 1997, letter requesting interconnection was
not a bona fide request as required by 47 US.C § 251(N)(4)

The Commission finds that it has junisdiction over this matter pursuant to SDCL
Chapters 459-13 and 49-31, the Telecommunications Act of 1996, and ARSD
2010011502 and 03

On July 15, 1997, at its regularly scheduled meeting, the Commission considered
the Petition to Intervene. The Commission found that the petition was timely filed and
demonstrated good cause to grant intervention (Commussioner Schoenfelder, dissenting)
The Commission also considered Fort Randall's Request for Declaratory Ruling and
discovery request After listening to arguments from the parties, the Commission deferred
action on these requesl!s

At its July 18, 1997, ad hoc meeting, the Commission found that Dakola's June 1
1997, request for interconnection from Fort Randall was not a bona fide request as
required under 47 U .S . § 251(f){1)(A) (Commissioner Schoenfelder, dissenting) The
»4Commussion found that ‘he minimum requirement for a bona fide request is for the request
to state under what subparts of sections 251(b) and/or 251(c) the request is being made
Dakota stated at Tuesday's meeting that it did not know if it was requesting interconnection
pursuant to 47 USC § 251(b) or § 251(c) because il first needed 1o know if the
Commission would require it o meet eligble telecommunications carmer (ETC)
requirements pursuant to 47 U S C § 253(f) The Commission concluded that since
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Dakola did not know if it 1S requesting interconnecthion pursuant 1o section 251(c). then Fort

Randall 1s unable to show the Commission that it should be allowed to keep its exemption

from section 251(c) requirements The Commission also directed the Executive Direclor
lo set a procedural schedule for the purpose of determining whether Dakota will be
requiréd 1o meet ETC requirements before being permitted 1o provide service in exchanges

owned by Fort Randall

It is therefore

CRDERED, that SDITC shail be granted intervention in this matter, and it is

FURTHER ORDERED, that the Commussion finds that Dakota's June 1
is not a bona fide request as required by section 251(f)(1)

Dated at Pierre, South Dakota, this ¢ A day of July, 1997

CERTIFICATE OF SERYICE

The underugned heretry certifes (st the
arLrTert M b Aerves YodEy i ol Dt
of record in This dochet. as baled on e docked
sEvie bl by PaCanie of by frdl Claas mad
properly addresssd efwelopes  With  charpes

propad therggn.
& Mﬂé : f.,{}f:;_g
b is _?%fﬂ/fr??

{OF FRCLAL SEAL)

BY ORDER OF THE COMMISSION

” _ )
I 7 ’_‘/_‘_(__,,d
URG. Chairman

/é"f v /‘LI-L _;_f-"}'-l

PAM NELSON, Commissioner

LASKA SCHOENF ELDER, Commissioner
Dissenting

1997, lelter



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA ORDER FOR AND NOT'CE
TELECOM, INC., DAKOTA OF HEARING AND
TELECOMMUNICATIONS SYSTEMS, INC, PROCEDURAL SCHEDULE
AND DAKOTA COOPERATIVE

TELECOMMUNICATIONS, INC., FOR TC97-062
INTERCONNECTION WITH FORT RANDALL

TELEPHONE COMPANY

On June 3, 1997, Dakota Telecom, Inc . Dakota Telecommunicatons Systems, Inc
and Dakota Cooperative Telecommurnications, Inc. (collectively Dakota) filed a Notice of
Request for Interconnection with Fort Randall Telephone Company (Fort Randall) with the
South Dakola Public Utlities Commission (Commission)

At its July 15 1597, regularly scheduled meeting, the Commission granted
intervention to SDITC. At a July 18 1997, ad hoc meeting. the Commission found
Dakota’s request was not a bona fide request as required by 47 U S C. Section 251 (f)(1)
The Commission further found that it would hol' a heanng on whether Dakota shall be
required to meet Eligible Telecommunications Carmer (ETC) requirements before being
aliowed to provide service in exchanges owned by Fort Randall

The Commussion has punisdiction in this matter pursuant to SDCL Chapters 1-26 and
49-31, ARSD Chapter 20 10 01 and the Telecommunicalions Act of 1956 (Act) The
Commission may rely upon any or all of these or other laws of this stale in making ils
determmnation

The i1ssue at this hearing is whether Dakota shall be required to meet ETC
requirements before being permitted o provide service in exchanges owned by Fort
Randall

The procedural schedule for the heanng shall be as foliows

The hearing on Dukota's request shall be held on August 26, 1997 at900am  at
the Embassy 1 Room in the Haliday Inn City Cenire located at 100 West Bth Streetl, Sioux
Falls, South Dakota

Dakota shall file testimony on or before August 11 1997 Fort Randall shall file
testimony on or before August 20, 1997
‘4
Persons testifying will be subyect to cross-examimaton by the parties The order of
the proceeding will be in the following sequence (1) Dakota. (2) Fort Randall, and (3)
Staff




The heanng is an adversary proceeding conducted pursuant to SOCL Chapter 1-26
All parties have the nghl to attend and represent themselves or be represented by an
altorney rowever, such nghts and other due process nghts shall be forfeited f not
exercised at the heanng If you or your representative fail to appear at the time and place
sel for the heaning, the Final Decision will be based solely on testimony and evidence
prowided, d any, dunng the heanng or a Final Decision may be issued by default pursuant
to SDCL 1-26-20

The Commuss:on, after examining the evidence and heanng lestimony prasenied
by the parties, shall make Findings of Fact. Conclusions of Law, and a Final Decision  As
a resuit of the hearing the Commission may determine whether Dakota shall be required
lo meet ETC requirements before providing service in exchanges owned by Fort Randall
The Final Decision made by the Commission may be appealed by (he parties to the Circuit
Court and the South Dakota Supreme Court as provided by law_ It is therefore

ORDERED that a hearning shall be held on whether Dakota shall be required to
meet ETC requirements before providing service in exchanges owned by Fort Randall at
the time and place specified above and that the parties shail file prefiled testimony on or
before the dates specifiad above

Pursuant to the Amercans with Disabiities Act, this hearing is being held in a
physically accessible location Please contact the Public Utiliies Commussion at 1-800-
332-1782 at least 48 hours pnor to the heanng f you have special needs so arrangements
can be made (o accommaodate you

-7~
Dated at Pierre, South Dakota lhl‘.':'_-_g_-{ day of July, 1997

CERTWICATE OF SFRWVICE

The underugred heieby cerfes el T BY ORDEF" OF THE CO"JM]SSFON

R e ST WD UL RIS 1 Commussioners Burg, Nelson and
feClrd v s docked a8 imled on e doc el werace . .

sl by facwrnde of Dy firs! clans mad W properly Schoenfelder

s et o s AR P ey LT et

o4 Ullhene~Azite _
i e : ILLIAM BULLAR
- //i’ "! 77 Executive Direclor

o




‘,!o, DAKOTA TELECOM, INC.
-9 PO, BOX 127

IRENE, SOUTH DAKOTA 57037 . RECEIVED

—— (605) 263-3921

Micoy #- SD WATS 800-952-0004 AUG 15 1997
MN AND 1A WATS B00-239-7501
SOUTH CALOTA PUBLIC
UTIL'TIES CCSMMISSION

August 12, 1997

William Bulla:d

Executive Director

SD Public Utilitics Commission
500 East Capitol

Pierre, SD 57501-5070

Re:  Procedural Schedule TC97-062
Dear Mr. Bullard:

Pursuant to your request | am, by this letter, requesting that the Public Utilities
Commission of the State of South Dakota suspend the procedural schedule it has
established in Docket TC97-062. Dakota Telecom, Inc. has appealed the two Orders
1ssued by the PUC in this docket. Prior 1o the removal of this appeal from the Circuit
Court of Hughes to Federal District Count, Dakota Telecom, Inc. had requested that the
Circuit Court issue a stay of these proceedings

Sincercly,
Dakota Telecom, Inc
Dakota Telecommunications Systems, [ne

/{4 //,
By: / {,{ i.«,‘,;

Robent G, M.lrml:l
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August 11, 1997

RECEIVED
William Bullard

Executive Director AUG 13 1997
South Dakota Public Utilities Commission SOUTH DAKOTA PUBLIC
State of South Dakota UTILITIES COMMISSION
500 East Capitol

Pierre, South Dakota 57501

Re In the Matter of Request by Dakota Telecom, Inc., Dakota Telecommunications
Systems, Inc. and Dakota Cooperative Telecommunications, Inc. for
Interconmection wath Fort Randall Telephone Company
Docket No.; TC97-062

Dear Mr. Bullard

Enclosed please find the Order Granting that Nonresident Atiorney be Admitied Pro Hac
Vice for Michael J. Bradley in the above entitled Docket

Very truly yours,

MOSS & BARNETT
A Professional Association

//4 ;,-' = /)

'
Michael J. Bradley

MIB/jjh

Enclosures

cc: Robert G. Marmet
Richard D. Cont

Bruce C. Hanson
IS0 (K
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RER._. nED

STATE OF SOUTH DAKOTA AUS . o W7
COUNTY OF HUGHES
SIXTH JUDICIAL CIRCUIT

in the Matter of the Petition That Michael J. )

Bradley be Permutiad to Appear Before the ) No. é-‘h‘u 97-23

South Dakota Public Utilities Commission )
in Administrative Heanngs )

RECEIVED

AUG 13 1997

ORDER GRANTING THAT NONRESIDENT 3 7UTH DAKOTA pygy ¢
ATTORNEY BE ADMITTED IES cammsstou
PRO HAC VICE

e e

il e

The Motions that Michael J. Bradley be admitted pro hac vice 1o appear before the South

Dakota Public Utilities Commission in the {o/lowing administrative hearing conducted pursuant
to S.D.C.L. ch. 1-26 are granted

In the Matter of Request by Dakota Telecom, Inc., Dakota Telecommunications
Systems, Inc. and Dakota Cooperative Telecommunications, Inc. for
Interconnection with Fort Randall Telephone Company

SDPUC Docket TC97-062

20
Sy

STATE OF SOUTH DAZO A
'C:.':.U”_‘CG'J:H. HUGHLS CU

ED

AUG 51997
: iy 12 Ll
DEPUTY 2( ﬂf? ch :

123TIIANHI01 DOC




ILITIES COMMISSION
OF SOUTH DAKOTA
RECEIVED

AUG 13 1897

, SOUTH DAKOTA PUBLIC]
UTILITIES COMMISSION |
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HEAED BEFORE THE PUBLIC UTILITIES COMMISSION

PROCEEDINGS : July 15, 1997
Capitol Building
Pierre, South Dakota

PUC COMMISSION: Jim Burg, Chairman
Laska Schoenfelder, Commissioner
Pam Nelson, Commiasioner

COMMISSION STAFF
ERESENT : Rolayne Ailts Wiest

Reported by: . Grode, RMR

4/




Robert G. Marmet
P.O. Box 269

Centerville, SD 57014

For Ft. Randall: Mike Bradley

4800 Norwest Center

Minneapolis, MN 55402-4119

For SDITC: Richard D. Coit
P.D. nl'_'.'x 57

Pierre, SD 7501




PROCEEDTINGGS

CHAIRMAN BURG: 97-062, In the Matter of the
Filing by Dakota Telecom, Incorporated, Dakota
Telecommunications Systems, and Dakota Cooperative
Telecommunications Company for Interconnection with
Fort Randall Telephone Company.

The question being shall the Commission grant
intervention to SDITC? Also shall the Commission
approve the request for declaratory ruling until the
Commission approves Lthe request for discovery.

We will take those items one at a time.
will take up first shall the Commission grant
intervention to SDITC. Any there any comments on
that?

MR. COIT: Yen. This is Richard Coit of
SDITC. We have filed for intervention in this matter
given that it is the first case that involves
potentially a review of the ruling of interconnect

exemption extended to in this case Fort Randall and

1(f)(1) of the Federal Act

The 1issue that's up for today with the mot:oﬁ

¥

ratory ruling, I think, is a good example of
the kinds of issues that the Commission is going to
have to resolve in this case. It certainly involves an

interpretation and application of 251(f) (1). And we
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are certainly concerned about the decision -that the
Commission has to make and what impact those would have
on other members, other rural telephone companies,
members of our coalition. 8So that’s the basis for the
intervaention, the fact that really this is the first
case that directly involves that section and a review
potentially of that section.
CHAIRMAN BURG: Mr. Marmet, any objections to
their intervention?
MR. MARMET: Yes, we do object. I think this
a private negotiation between two parties. That
Coit's group, I believe, was a member of it.
n*t think that any decision that the Commission might
make would have any precedential (sic) value, sc I
lon*t think that their participation is necessary.
don't think they have a financial interest. I think
this thing is between Fort Randall and Dakota.
CHAIRMAN BURG: Thank you. Mr. Hanson, do
you have any comments?

MR. BRADLEY: Commissioners, I'd like to

behalf of Fort Randall. We support the reguest by

SDITC for intervention and participation. We have

yet talked about the actual negotiations. We're

talking ahout what conditions would be imposed on

Dakota's right to provide services for the Fort Randall

w,




serv.ce area.

bona fide request as appl

companies, and that

determine today

every other small LEC in

CHAIRMAN BURG:

MR. BRADLEY:

CHAIRMAN BURG:

MR. HOSECK: St

intervention Primarily

that the rule allows inte

an interest. And the fil

based upon two premises:

first impression for this

it may be precedent setti

the staff would ask

matter of what constitute

this is a new matter

of first impression, 1 su

such and it 18 not

Dakota Supreme Court in t
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And today we're

ruling does

will affect not

the Commission

before

precedent

talking about what is a

ied to rural telephone

apply. Whatever you

only Fort Randall, but

this state.

That was Mike Bradley, wasn‘t

-

was, Ccamissioner.
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aff would resist the

staff's reason for this is

rvention to a person claiming

ing by SDITC in this case is

One, that this is an issue of

Commission

Secondly, that
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to look at this

B an interest The fact that

this Commission, a matter
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Is it a matter of representation? Staff
submits that it is not; that both of the parties here
are adequately represented by counsel. And alsc it
appears Lo be a situation where the facts are specific
to this case and that the parties that are directly
interested in this should be allowed to go to battle
directly against each other without the necessity of
intervention of SDITC.

CHAIRMAN BURG: Mr. Coit, do you have --

MR. COIT: Yes, if I could respond. I guess
first 1'd like to respond to Mr. Marmet's comment that
because Fort Randall is a member of SDITC, SDITC

ictself

should not need to intervene in this case.
If you look at the Administrative Rules,

don't think that the fact that we have interest in

common with one of the parties should deprive us of the

right to intervene. 1 do agree with staff that it's a
question what our interest is. I gueas I have a hard
time, though, distinguishing this case from some of the

other interventions that have been granted to other

parties. Recently the Commission granted intervention

to ATE in Dakota's request for an ETC designation on

that it was the first case involving ETC

|

| :

i'le same grounds that I'm arguing here today, and that
|

25 | designations and they were concerned about the process

s el Soe i S Do b Sl i)
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and the decision of the Commission, the decision that
the Commissicn was faced with.

Now, if the Commission can assure SDITC. the
member companies of SDITC, that its decisicn in
interpreting and applying 251(f) (1) in this case
invelving Fort Randall and Dakota aid are not going to
affect any other independent companies, then fine, we
don‘t need to intervene. But I don‘t think that’'s the
case I think clearly the decisions in this case can

mpact othar independent companies actually can affect
their pecuniary interest. Certainly it can affect the
Commission’'s review of the quest they receive down the
line which directly involves their interests. And
that's the basis upon which we’'re requesting
intervention. I don't know how you can argue that

other independent companies in this case that a rural

telephone -- in this state that rural telephone

companies don't stand to be impacted by the dogcket.

T}

They do stand to be impacted by the dockert. And that's

the critical finding I think that supports the

intervention.

CHAIRMAN BURG: Mr. Hanson, do you want to

respond at all?

HANSON: No I think Mike Bradley might.

CHAIRMAN BURG: Or Mike, either one.

L7




1 MR. BRADLEY: Just to reiterate what

2 | Rich Coit said. If SDITC has been involved in all of
1 | these proceedings, including the initial procc:edings to
4 | determine whether or not certificate should be given tol
5 | Dakota, this is just the next step. Now we’‘re actually
& | applying that grant of authority to a rural telephone
7 | company. They are a key player in this area.

B CHAIRMAN BURG: Mr. Marmet, would you have

9 | any additional comments?

10 MR. MARMET: I would state that I believe it

11 ' |s going to be a case that needs determination by this
!

12 iCummiuulon every time there's a request made for

13 ‘lntctconncction with a rural telephone company. This

14 l is just that, a request for interconnection with a

15 ‘r;:ai telephone company. It's not some precedential

16 | (sic) matter. Thank you very much.

17 ! CHAIRMAN BURG: Camron.

18 ‘ MR. HOSECK: Thank you, Mr. Chairman Just

19 |0nb comment more in the form of a rhetorical question

SDITC And that is based on the past experiences

(¥
o
-
o
o

of this Commission if this matter is appealed intc

24 court and somehow a deal with struck out there and a
4
] | set ement reached f the SDI be "¢ in
|
24 intervenor 1 this, is there going to be any resi ‘.|.‘--.'i
|
5 | to the paymen f costs and actorney's f[er th
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Commission :ncurs in going through such a deal? 1
think that this is an interesting matter that the
Commission should lock at in this case. Thank you.

CHAIRMAN BURG: Commission Counsel, do you
have any comments? 1 like to put you on the apot.

MS. WIEST: I think based on past Commission
precedent, we have allowed interwvention such as this in
the past. Analogizing it, the cas:®* (inaudible) we did
go out in the arbitration docket. But in this case
here 1 see this as three different issues. The first
issue is the waiver of any exemption from 251(c),
whether the Commission will do that, the granting of
any suspension and modification from the requirements

of 251(d), and whether to impose ETC requirements on

the company. And in those three issues I could see
that SDITC would have an interest. S50 I would also say

that it will be an impact gpecific to the company's

involvement.
CHAIRMAN BURG: Commissioners, any comments?
COMMISSIONER NELSON: Well, I guess that I'm

going to move that the Commission grant the

intervention of SDITC because I do believe that they

have an interest in the outcome of this, and 1 do '1'1:.!'.5:t
that future decisions would be affected, ar least be

effective to them. So I think theres js a legitimate

St 2 e e SRS
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reason for them to intervene.

CHAIRMAN BURG: Okay. Any comments? I will
second the intervention. i1 do believe there are some
interestn. We’ve always made that threshold fairly low
to be able to intervene if interest is shown. And I
thirk we can put weight on the consideration.

COMMISSIONER SCHOENFELDER: I'm going to
dissent and I'm going to dissent for the reason that in
every other interconnection agreement or negotiation or
arbitration that this Commission has entered into so
far, we have not allowed intervention. And the
difference for ETC designation under the Universal
Service Act, or the universal service portion of the
| Act versus the interconnection are entirely different
matters And I believe this is a request for
interconnection, at least that's what it seems to say

n my docket. And, therefore, I don‘t believe that the
third party intervention is necessary. I also believe

hat this Commission can make a decision without an

"

ntervention so I'm going to dissent

CHAIRMAN BURG: Okay Motion has been

e twoSone vote. Commissioner Schoenfelder

allow intervention of

The second item 18 shall the Commission

the request for declaratory ruling?
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Mr. Bradley, do you want to go first with

MR. BRADLEY: Commissioner, thank you. This
is Mike Bradley on behalf of Fort Randall. The
Telecommunications Act of 1996 recognizes that not all
competition in rural telephone company service areasg
would be in the public interest. Consequently, that
gives the Commission the ability to regulate the manner
in which such competition oCccursg, nc. to protect the
interests of either Fort Randall or the Dakotas, but
rather to protect the interest of the consumers.

Does that mean the Commission can or should
prevent rural competition of rural telephone company
service areas? Absolutely not, But the Commission
does have authority to limit the receipt of universal

service funding to a single rural exchange carrier.

And the Commission does have the authority to limit the

cbligations imposed on Fort Randall due to the
competition by Dakotas. Commission could, for example,
limit Fort Randall's obligation of offering resale
based on a wholesale discount That would prevent
overbilling of the network and preserve universal
service funding to SUpport a main telecommunications

infrastructure .

Alternatively, the Commission could require
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DTI, and DTS to supply all cf their own facilities
while providing universal service funding to the
incumbent LEC, thus assuring the competition only
occurs whether economic support for it. What is the
best apprcach to take in this casge? It regquires Fort
Randall could argue general principles, but that
doesn’t make sense. What would make sense would be to
find out specifically what interconnection services
DCT, DTI and DTS want Fort Randall to provide. Based
on those desires determine an appropriate response,
which response could be positive.

Such Fort Randall wants to approach this
problem in a reasoned and logical matter after
receiving the DCT, DTI and DTS June 1 lecter, Fort
Randall on June Sth, sent a list of questions asking
for specific detail to what it is that DCT, DTI wants.

written reply to Fort Randall's motion submitted
earlier this week, we have for the first time been
n a general overview of DCT, DTI, and DTS's plan
they still have declined to say what services, what
lities, what if anything in the way of

connection they are requesting of Fort Randall.

DCT, DTI, DTS path of withholding information

it admits would be npneeded to be given to Fort Randall

during iaterconnection negotiations can occur without

7.7
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penalty as long as there is no clock runnimg at this —]
time. But if the 120-day clock has begun, then the |
withholding of this information by Dakotas is very
detrimental both to Fort Randall and to the
Commission. The FCC has by rule placed the burden of
procf on Fort Randall to sustain the rule exemption.
More specifically, in order to main'ain the rule
exemption, Fort Randall is required to demonstrate that
the specific request for interconnection is either
unduly burdensome, technically not feasible, or
inconsistent with the universal service goals.

lt's not impossible to address those issues,
the specific request, until DCT, DTI, and DTS declare

their intentions. That contemplates those intentions

will occur in the form of a bone fide requesrt Section
251(f)'s use of the term bona fide request and in

strong contrast they use the unequalified term request,

8

Section 252 and 2S1i(c). Bona fide request requires 1
L

detail specifically that goes beyond evidence of merely

simple good faith As the PFCC noted and recognized

when it established a list of information that schools,

libraries and rural health care providers must

provi ae
and include in order to qualify their request for a

discount as a “"bona fide requesc."

DCT, DT1. DTS quoted from melected portions
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1 | of the FCC's First Report and Order on Interconnection

2 | and note that some parties requested that the FCC

3 | adopted rule specify the information that should be

4 included to qualify its bona fide request. What the

S | Dakotas fail to mention is that the FCC in its MTRM,

&€ | paragraph 261 stated, "We tentatively conclude that the
7 | state alone has authority to make determinations under

B | Section 251(f).* That authority under 251(f) includes

9 | determining what constitutes a bona fide reguest.

10 | Further, the Dakota's position that any good

11 | faith request should qualify as a bona fide request was

12 ilso arqued to the FCC, and the FCC did not adopt that

13 | argument. Rather, the FCC left to the state Commission

14 | to determine what would be required to constitute a
15 | bona fide request stating, "We decline at this time to

establish guidelines regarding what constitutes a bena

17 fide request.”

18 In addition, based on the information that
19 | has been provided in the cross reply, it does not
20 | appear to us that DCT, DTI, DTS has made a good faith

21 | request tnN interconnect. Their

reply merely requests

22 l:ccaprucul compensation between DT! and DTS and Fort

213 | Randall Reciprocal compensation 1s provided for under
1

24 ‘thlhl and therefore is not part of the rule exemption |

25 luf 251 ().




Similarly, we're told that DCT wants to
interconnect EAS traffic. EAS traffic is not
competitive traffic, and it is not being provided
pursuant to 251 (c). Finally, we're told that DCT is
conastructing a distance learning pr:;ject and wants Fort
Randall to help currently provide the necessary
facilities. That regqguest is not under 251(c) in the
rule exemption, it‘s under Section 259, infrastructure
sharing, 21d is directly outside the requirements of
251(c). Therefore, Fort Randall respectfully requests
a declaration of the June 1 letter is not a bona fide
request.

Fort Randall also had requested limited
discovery with regard to DCT, DTI, and DTS's service
plan Dakota has responded to those questions. Those
responses, however, do not provide any insight into the
interconnection service that‘s being requested from
Fort Randall Therefore, Fort Randall continues to
request that DCT, DTI, DTS answer the information

requested on June 9th by Fort Randall with respect to

whatever interconnection services the actuall
Y

require

Thank you. And I'll be happy to try to

answer your guestions.

CHAIRMAN BURG: Question, Mike. You've
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indicated that the June 1, you felt was not a bona fide
regquust. How about the responses that came in July?
Do they constitute a bona fide request?

MR. BRALDLEY: The information that we
rece:ved in July was with response to the gquestions
addressing what were they going to provide in the way
of services. That goes to your separate proceeding
you're going to need to have in terms of deciding
whether to grant authority to the Dakotas and what
limitations you should impose on them in providing
service in the Centerville, Viborg, and other Fort
Randall Exchanges. They still haven‘t told us what
they want. They haven't told us that they want
unbundled switching services. They haven’t told us if
they want trunk side or line side interceonnection,
They have not gone through any of the issues that the
FCC has provided in a form of interconnection so that
we can make a determination on the facts of whether or
not it's technically financially feasible and what the

impact would be on the universal service

CHAIRMAN BURG: Any other gquestions for
Mike? Okay. Mr. Marmet, response?

MR MARMET : Yes, Commissioner Chairman 1
think what we heard here is half a negotiation 1f

Fort Randall and Dakota were discussing these

matters,
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these things would all come to light.

The fact remains that Dakota has in good
faith requested for interconnection on June 1lst. We
identified the exchanges that we wanted to interconnect
with. You can’t go into any of the further details
until we know what this Commission is going to grant
exemption or continue the exemptions to Fort Randall.

If this Commission determines that because
Dakota has been serving those exchangus already, that
Fort Randall is not entitled to continue the exemption,
then Dakota need nothing more than interpreting the
agreement 80 our customers can call their customers.

It, on the other hand, exemptions are going
to be granted, then will the other surface that this is
all part of what should take place in negotiations.
Fort Randall io asking this Commission to stop the
clock, make us go back in time and guess at what
services we want from them.

All of the guestions that Mr. Bradley set cut
to be required to make a bona fide request are simply
made up out of the air. There is no such requirement.
We have identified the exchanges that we wanted to
interconnect with. We will know what services we need
after discussions and after Fort Randall decides

whether they want to claim the continued exemption or

77




suspension.

The thing that Dakota is doing in Centerville
and Viborg are intended to offer tentative services to
people in those exchanges. We want to serve those
customers. We made it clear as long ago as a year ago
that we wanted to serve those customers. Fort Rardall
and SDITC opposed us at that time.

Earlier this year we asked to extend our
study area to include those exchange because we wanted
to serve those customers. Fort Randall and SDITC
oppoesed us at that stage. Fort Randall and SDITC are

opposing us at this stage, and I venture to guess will

continue to oppose us at every possible stage of the
. roceedings.

Dakota wants to offer a choice to those
cCustomers. That’'s all we‘re asking. We are not asking
this Commission to guarantee us any customers. We are

investing Dakota's money in those exchanges. All we

are asking is that we be told what the rules are and be
allowed to go in there, offer the services to those
customers, and let them decide, not this Commission

| decide, which phone company they want to have provide

| their services. I'l]l be happy to answer any questions.

CHAIRMAN BURG: Mr. Hoseck?

MR. HOSECK: Yeo. . Chairman, Members of
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the Commission: My objection in this case -is a little
bit more basic, and that is that 1 don’t think that the
declaratory ruling is a proper device to be used in
this particular case and that the Commission cannot
ispue a declaratory ruling. The basis for this is that
under the Administrative Procedures Act, specifically
1-26-15, it talks about declaratory rulings as to the
applicability of statutes, provisions, and rules or
orders of an agency. In other words, it has to do with
the applic:bility of those items.

As I read the motion for the declaratory
ruling, or the request for a declaratory ruling by Fort
Randall in this case, it calls for a factual
determination by this Commission that the information
is inadequate in Dakota's application and that this is
not a bona fide ruling -- not a bona fide reguest
rather. And normally declaratory rulings are not used
to resolve factual disputes. They are upsed to rule on
matters of law. And the question I would have here
where is the applicability of a statute rule or agency
order in Bsue?

Based on that, I would suggest to the
Commission that this is not a proper matter to be

before the Commission and that the request for

declaratory ruling be dismiggped. Thank you




CHAIRMAN BURG: One question on that for
you. Is the determination in your opinion the
determination of the Commission as to when a bona fide
request is received and when the time starts?

MR. HOSECK: I think that that’'s probably a
matter that’'s kind of self executing. In other words,
when it hits the Commission’s offices, probably then

the clock starts running.

CHAIRMAN BURG: Does not the Federal Act give
us the determination of what is bona fide?

MR. HOSECK: I don't see it as that. In

other words, I see it as one where the request comes

in, and if the Commission wishes to -- there was an

affidavit submitted with this. I believe it was within

Dakota's respounse, executed by your client manager,

that they are, in fact, constructing facilities within

these two exchanges. And if that’'s -- if a

determination of a bona fide request is deemed proper

by the Commission, then there are grounds to determine

that act this point in time.

However, as 1 see the issue as it's raised in

front of the Commission right now is whether or not you

ought to issue a declaratory rulimg. And what I'm

saying is that under the statutes, under the

Administrative Procedures Act, it talks about the
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applicability of a statute, rule, or order of an
agency. And I don't see a questiocn of applicability
being raised here.

CHAIRMAN BURG: I guess I°‘d like a comment
from counsel, not necessarily a recommendation at this
time, but what is your interpretation of the Federal
Act? What constitutes a bona fide reauest? I think
that’s really important at this point.

M5. WIEST: Well, 1 believe that is up to the
Commission. The Commission has the authority to decide
whether it is a bona fide request or not. And if there
is a fact specific, then there be a determination made
on the case by case basis. And in that respect, I

believe it was found here that this doesn‘t seem to

lend itself to a declaratory ruling. But if you talk

about receptive, I think that whether the Commission

makes the decision as a declaratory ruling or not, I

o

believe the Commission still must make the decision

whether this constitutes a bona fide request . You can

do that without issuing the declaratory ruling.

MR. COIT: May 1 comment briefly? I agrees

with comments of the Commission counsel in terms of the

fact that the decision has to be made on the is:

ssue of

whether it’'s a bona fide request. And I guess our take

on that issue is that the Federal Act does use the word

g/
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bona fide. And if you look at the letter zequest that
was submitted, which according to Dakota triggers the
time line for review of the interconnection exemption,
all they said in there is that they want negotiations

for interconnection for those matters under 251 and

252.

If that's sufficient for a bona fide request,
there’'s no difference between a bona fide request and
any other request. I think there needs to be enough
information in there to give us some idea of what
services are being requested. Until we know whether

they're requesting unbundled elements, whether they’re

requesting simply transport and termination agreements,

we don't even know whether the 251(c) interconnection

exemption is at issue

And just looking at the request that is made,

I think that there has to be some evidence in terms of

some specific information in that request that gives us

some assurance that the request that we have is in good

faith Dakota has presented a lot of information now

up to this point that might indicate that their request

is in good faith, it's a bona fide request, they intend

o provide service But the key is they didn’t provide

it when they made that first regquest, and that firs

ri starts the clock.




And to me, the bona fide request -means
something. The FCC did not, even though it declined to
establish standards on its own of what a bona fide
request is, certainly left the Commission free in that
area to make decisions and establish standards if
that’'s what you wish to do.

CHAIRMAN BURG: Does bona fide to you mean
only in good faith, or is there more to it than that?

MR. COIT: I think it means good faith, but
unless the e's some indication of what -- to me, good
faith is demonstrated by the company requesting
interconnection providing some information as to what
its plan is in terms of providing service. I1f they
can’t -- 1f they don't even know what services they
want, I would question whether it’'s in good faith and
whether it's a bona fide regquest. So what we're asking

is hat they provide some information within that

initial request giving us an idea of what services they

want. And until we know what services they want, 1
don‘t think we can even tell whether 251(f) (1) and the
rule interconnect exemption even comes into play.
COMMISSIONER SCHOENFELDER: Well, Mr. Coit,
let me ask you this: 251(f£} (1) (a) the exemption says

Subsection C of this section shall not apply to a rural

telephone company until, one, , 1, whatever it is

[}
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| 9ive an indication of what they plan to do Until we

| know what they plan to do, 1 think we*re at a

the company has received a bona fide request for
interconnection services, or network elements. aAnd I
think this does work for interconnection, does it not?
MR. COIT: Yes, it does.
COMMISSIONER SCHOENFELDER: That’'s all the
Act requires, is that right?

MR. COIT: I don‘t believe that. I think

COMMISSIONER SCHOENFELDER: The language
doesn’t speak for itself?

MR. COIT: Well, I think it says a request
for interconnecticn services or network elements. But
what I'm saying is that unless --

COMMISSIONER SCHOENFELDER: I just read it so

MR. COIT: I don't want to argue about ict.
Just don’t believe that -- I think the fact that it's

bona fide, they've goL to provide some information to

disadvantage in any Process that’s initiated to review
the interconnect exemption We don‘t even know whether
it applies.

MR. BRADLEY Mr. Chairman, can I comment

very briefly?

y 2
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I heard Mr. Marmet's comment and read what they filed,

an agreement, which is outside of the interconnection

and the rules exemption. But if we are going to have

need something else. We don‘t know what that something

Dakota knows that, they can decide what point of

interconnec ion they want from my client. When we know

what form

should apply for the continuation of the rule

exemption. What we‘ve done is we’ve come at it from
the back end. You need to come at it from the front
end. We can't do that without the 120-day clock

CHAIRMAN BURG: Yes, Mike. . ]
MR. BRADLEY: Really all we want to do is get

his thing in the way it makes some sense. As

cally said today if we are required to provide

ations, for example, all we want to terminate

he service obligations of an ETC, then we may

but we may not need something more thanm that.
It seems to me that what w: need to do first
what is going to be the service cbligations

sgion 18 going to impose on Dakota. When

of interconnection requirement they want from

, then we can decide whether or not we need or

CHAIRMAN BURG: That's my concern is that we

ssion have teo determine whether to grant the
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waiver or not of the rule exemption. And we've already
had a month and a half of that time frare gone, If we
do not have an adequate knowledge of a bona fide
request, how do we as the Commission know whether that
waiver should be exempted. I'm concerned about the
clock running, not for either one of the companies, but
for the decision that we have to make as to whether to
grant that waiver or not.

MR. MARMET: Mr. Chairman, Robert Marnmet.
Congress said 120 days. The amount of time required
for this hearing is not within the control of Dakota.

The interconnection that Dakota has reguested is in

order to serve consumers in the Centerville and Viborg

Exchanges. If Fort Randall wishes to have a continued

exemption burden upon them to prove it, I believe the

burden should be on them to claim it if they want to.

1f Mr. Hanson and Mr. Hertz negoktiate and discover that
there are elements that re needed that Fort Randall
believes are burdensome, technically not feasible, or
do not comply with the universal service requirements,
that's the time when they can claim those exemptions.
But today and unless there’'s a 120-day clock ticking,
there will be no negotiations

Lock at what took place with U S West and

k

25 | AT&T. Everything was put off until the last minute,
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until the nine months were almost done. Congress put
these deadlines in to give an incentive to companies to
come to these negotiating tables and to start
negotiating. If we start saying that unless a request
for interconnection is so detailed that a company can
figure out everything that it might do, then there will
never be a bona fide request because there will always
be one more item of information tha* they will be able
to claim that only if they had known that, they would

have thought something differently.

We made a request. We made a request in two
specific exchanges. We did not send a form letter to
every company in the state. We did not send a letter

to Fort Randall saying we want to interconnect in every
one of your exchanges. We specifically stated which
exchanges we wanted to interconnect in, And we will
interconnect in those exchanges under the rules rhat
this Commission sets out. Thisn Commission does have to
indicate what rules this game will be played under
And that is a burden to the Commission. He will
Cperate within those rulesg,.

But if you say that the bona fide regquest
doesn‘t occur until all these details which are made up)
out of old cleth, we will never get any

interconnection. The people in Centerville and Viborg

e —

e
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will be sitting there without a choice. And no company
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come into South Dakota, invest the kind of money
Dakota has invested for competitive facilities,
epale but competitive facilities, if they think
they‘re going to have to send every request for

connection setting forth every point that might be

sary, every line site, every trunk site, and every

of equipment that might be required, there will
incentive whatsoever for any company to come in
Dakota. And we'll be stuck here with no
tiction at all.
MS. WIEST: Mr. Marmet, without going into
f those details, can you answer just the general
ion, though Are you requesting unbundled network
nts at this time under 251{c)?
MR. MARMET: Only if we have to in order to
ETC requirements. We intend to build out. We
d to provide facilities services for all customers
n those exchanges. Specifically, we cannot build
as fast as we might want to. At this time what we
to do is to find out what the rules are At this
we wish to begin negotiations with Fort Randall tol

out what we can agree on and what we cannot agree

MS5. WIEST: So in order to know whether you

§§
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need to require unbundled network elements,. you would
need from this Commission first =z finding as to whether
the Commission will impose ETC requirements on you?

MR. MARMET: Yes.

MS. WIEST: And if the Commission does not

impose ETC requirements, would you request it under

251 (b)?

MR. MARMET: Yes.

CHAIRMAN BURG: 1Is that a separate issue?

MS. WIEST: I would take this under
advisement

CHAIRMAN BURG: Okay. On the second item it
is recommended by the counsel that we take this under
advisement. Without objection that's what we will do.

MS. WIEST: And we hopefully will get back to

this hopefully this weekend. I’m not trying to delay

this time, I know about the 120 days

MR. HOSECK: The declaratory ruling will be
acted on? You don’t want te act on that either?

MS. WIEST: No, that’s what I don’'t want to

CHAIRMAN BURG: The third one shall the
Commission approve request for discovery? Should that

be determined upon the second lg8ue?

MS. WIEST: Yes. would defer that one
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RMAN BURG: You would defer a decision on

y comments on the discovery
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ider in the deliberationa?

BRADLEY : Mr. Chairman,

Mike Bradley. It

eat the attachment that I made to the

r as a discovery request,
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me, the declaratory ruling and the
scovery, under advisement and try to get
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CHAIRMAN BURG:

Rick Johnson?

MR. JOHNSON: Yes.

CHAIRMAN BURG:

MR. MARMET: He can’t be wi

CHAIRMAN BURG: Bob Marmet .

MR. MARMET: I am here,

CHAIRMAN BURG: Mary Lohnes

MS. LOHNES: Present.

CHAIRMAN BURG: Is

present in the room we have Rich Coit

The single this is an ad

the single guestion before us

the Matter of the Filing by Dakota Te

Incorporated;

Dakota Telecom Systems,

Dakota Cooperative Telecommunications

for Interconnection with Fort Randall
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Commission determine on an expedited basis .whether to
require Dakota to meet ETC requirements for the area it
18 seeking to provide service to.

CHAIRMAN BURG: I'm going to second the
motion. I think that we have toc makes the ETC
determination in order to clarify for Dakota under what
section they do need to apply, and then we need -- then
Dakota needs to determine which section they want to

apply under, which, in turn, as is stated in the

motion, allows Fort Randall to determine whether they

will have economic hardships or infeasibility in order
to do it.

I think since this is the first one, we are
still feeling our way through it to just exactly how
this works. But given the 120-day limitation, I think
that 120 days has to start after we have the ETC
determination. And so I second the motion.

COMMISSIONER SCHOENFELDER: I‘m going to

dissent And I'm going to dissent because I think that
Dakota's request was a bona fide request.
Commission is throwing up barriers that are
unnecessary, and it's in violation of the intent of the
Act where the Commission is going now.

The 120 days started when the "equest that

the bona fide request ! that For. Randall has




S L ™ - <

© e

plenty of time to decide whether there’'s an ETC

designation or whether there’'s undo hardship to Fort

Randall. And I think that after -- with the two

companies could negotiate and meet and decide which

part of the Act they're going to come under and then

bring that to the Commission, it would expedite. And

then I think it would be much smoother and the consumer
would be much better served if and when we stop
throwing road blocks in the way of ' hat the Act
intended us to do.

CHAIRMAN BURG: Okay. On a twe to one vote,
it has been determined in TCS7-062 that it does not
constitute a bona fide request. The second part of the

question becomes moot, the discovery gquestion, given

this decimsion

would like to take up one other item on
this before we get done. It is there any objection or
any comment on the Commission opening hearing to
| determine ETC for Dakota other than this docket? Does
anybody have any opinions or comments under that?
Because we want to do it on an expedited basis

I guess I'1]l start ith you Heb Marmet

you have any comments on whether you feel i should

| done this docket or some other way

MR. MARMET: l1'm ready any time

L

T




1 ({I'l1l be there Monday if you want me to.

|
2 { CHAIRMAN BURG: It won't be Monday.

ME. MARMET: 1'11l be there Tuesday if you

CHAIRMAN BURG: Rick Johnson, do you have
comments as far as Fort Randall on whether we could
under this docket or otherwise?

MR. JOHNSON: No, Chairman Burg. I think

long as you keep the issue up sgquarely, whether you de
it in this docket or another, it really doesn’'t matter

much .

CHAIRMAN BURG: Rich, you guys intervened so

do you have any comments?
MR. COIT: I have no comment.

CHAIRMAN BURG: So we can set a procedural

schedule? I mean I would direct the executive director

to establish a procedural schedule under this docket
for determination of ETC status for Dakota, and then we
will proceed from there.

Is there anything else to come before the

Commission?

MR. MARMET: Mr. Chairman, could you clarify

whether wvhat 1s being done 15 being determined whether

Dakota needs to meet the reguirements of an eligible

| telecommunications carrier as is set forth in the Acct,

S SR |
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or whether we would be designated an eligible carrier?

MS. WIEST: You have to meet the
requirements.

MR. MARMET: Are we going to be talking about
exchanges, or are we going to be talking about the
entire rules of operation?

M5. WIEST: That, I believe, is how Dakcta
was to present its case,.

MR. MARMET: At least to the exchanges, that
would be how we present our case.

MS. WIEST: Right . I'm just saying that the
Act itself mentions the pervice area of the company
that you want to serve in. And so 1 guess it's up to
both parties to arque that issue.

MR. MARMET: Okay.

CHAIRMAN BURG: That's what I think we’ll
need to be determining in the hearing

MR. MARMET: Can you give me some kind of
idea of what kind of expedited schedule we're talking
about? I mean in a month?

CHAIRMAN BURG: We really don’t We've got a

lot of things on the calendar, and we‘ll have to just

find a time when we can get 1t 4in We will do it as

soon as we can though

MR. MARMET: We do underscand, but we have
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customers who want to get signed up for our service.
We have the fiber in the ground. And we’'re ready to
hook this stuff up, so the guicker the better as far as
we're concerned.

MS. WIEST: Bill Bullard, our director, said
he will set up a procedural schedule this afternoon. i

MR. MARMET: That's terrific

MR. JOHNSON: Chairman Burg, Fort Randall has
a question regarding discovery as to whether or not
your schedule will make an appropriation for the party
te do discovery back and forth.

CHAIRMAN BURG: On ETC?

MR JOHNEON : Yes.

MR. MARMET: This is a question of law, it's
not a question of fact I don*t see any purpose for
liscovery

MS. WIEST: Well as with all the procedural

schedules, we usually don‘t met up any type of

J &

discovery request The parties can make discavery

requests 1f the Yy want, but it's up to the Commission ||

whether to arant them. J.
MR JOHNSON : Thank you ‘
CHAIRMAN BURG Anything else? IL not, 711.1[;&%

(THE HEARING CONCLUDED AT THIS TIME

|

|

|

el

- - !

/20
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1 ‘ ETATE OF SOUTH DAKOTA ) .

L |
£ [ )
3 | COUNTY OF HUGHES }
4 I, Lori J. Grode, RMR, Notary Public, in and

s for the State of South Dakota, do hereby certify rhat

6 the above hearing, pages 1 through 9, inclusive. was

7 | tape-recorded and reduced to typewriting.

8 I FURTHER CERTIFY that the foregoing

9 | transcript of the paid hearing is a true and correct

10 | transcript to the best of my ability of the

11 | tape-recording at the time and place specified

12 hereinbeforea,

13 I FURTHER CERTIFY that I am not a relative or

14 | employee or attorney or counsel of any of the parties,

15 nor a relative or employee of such attorney or counsel,

,_.
o
]

-

financially interested directly or indirectly in

17 this action
18 IN WITNESS WHEREOF, I have hereunto set my
19 hand and seal of office at Pierre. South Dakota, this

20 | 1ith day of August, 1997.

\ b
_Am 5 R
Lori J Grode, RMR
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA
TELECOM, INC., DAKCTA ORDER FOR AND NOTICE
TELECOMMUNICATIONS SYSTEMS, INC,, OF HEARING AND

) ORDER SUSPENDING
)
)
AND DAKOTA COOPERATIVE ) PROCEDURAL SCHEDULE
)
)
)

TELECOMMUNICATIONS, INC., FOR
INTERCONNECTION WITH FORT RANDALL
TELEPHONE COMPANY

TC97-062

On June 3, 1997, Dakota Telecom, Inc, Dakota Telecommunications Systems, Inc , and
Dakola Cooperative Telecommunications, Inc. (collectively Dakola) filed a Nolice of Request for
Interconnechon with Fort Randall Telephone Company (Fort Randall) with the South Dakota Public
Utihies Commussion (Commission)

Al its July 15, 1997, regularly scheduled meeting, the Commission granted intervention to
SDITC. At a July 18, 1997, ad hoc meeting, the Commission found Dakota's reques! was nol a bona
fide reques! as required by 47 U S C. Section 251(f){1). The Commission further found that it would
hold a hearing on whether Dakola shall be required 1o meet Ehgible Telecommunications Carner
(ETC) requirements before being allowed 1o provide service in exchanges owned by Fort Randall
On July 31, 1997, the Commission issued an Order For and Notice of Hearnng and Procedural
Schedule setting deadhines for submission of prefiled testimony and further setting a heanng on this
matier for August 26, 1997

On August 4, 1897, Dakola filed an appeal of this matier 1o the Circuil Courl, Soth Judicial
Circurt and sough! a stay in these proceedings. On August 8, 1997, Fort Randall and intervenor
SDITC filed for removal of the appeal lo United States Disinct Courl, Disincl of South Dakota

Dakota has requested thal ihe Commission suspend these proceedings in light of these appeals
it1s therelore

ORDERED that the procedural schedule for the heanng in this matter which was scheduled
for August 26, 1997, in Sioux Falls, South Dakota, shafl be suspended until further notice
+A
Dated at Pierre, South Dakota, this Zf;'.! day of August, 1987

CERTIFICATE OF SERVICE
The urcerugned herety certfes frat Bws BY ORDER OF THE COMMISSION

SIS PAS DU MUVRG WY Wy W R 8 Commissioners Burg, Nelson and
record o e docked, 8 ded on e dochet wETCE

b, by facurnde of by fead ciass mad o propery SChD&HfEh}Er
s oty ] Hrﬁﬁ;m! - Chagey prefu) P pon
1

By

LIAM BULLARD, JR
Executive Direclor

Date

(OFFICIAL SEAL)




co TL97-062
(LX7Y DAKOTA TELECOM, INC.

IRENE, SOUTH DAKOTA 57037

(605) 263-3921
Micqm W~ SD WATS ROD-952-D004
MN AND IA WATS BO0-23%9-7501

RECEIVED

August 12, 1997 AUG 15 1997
SOUTH SAXDTA PUBLAC
UTOUTRES CoetansSion

William Bullard

Executive Director

SD Public Utilibes Commussion
500 East Capitol

Pierre, SD 57501-5070

Re Second notice of requests for interconnection between Fort Randall
Telephone Company and Dakota Telecom, Inc. and Dakota
Telecommunications Systems, Inc

Dear Mr. Bullard:

Pursuant to 47 USC §251(f) the South Dakota Public Utilities Commission is
hereby notified that Dakota Telecom, Inc. and Dakota Telecommunications Systems, Inc
("Dakota”™) have again, in good faith, requested interconnection, services and network
clements from Fort Randall Telephone Company (“Fort Randall”). Enclosed are copies
of letters sent by Dakota to Bruce Hanson, who has been designated as the
interconnection contact person for Fort Randall, and a copy of a recent letter 1o Dakota
from Mike Bradley, an attomey for Fort Randall

Dakota is requesting interconnection, services and network elements for the
purpose of serving customers in the Centerville and Viborg exchanges now served by
Fort Randall. Dakota’s new facilitics in these exchanges will soon be complete and
capable of providing advanced telecommunications services to Centerville and Viborg
customers on a competitive basis. Interconnection with Fort Randall facilities is
necessary to enable Dakota's new customers in Centerville and Viborg to connect with
Fort Randall's customers in the same arca

As the enclosed reply correspondence from Mr. Bradley makes clear, Fort Randall

is claiming exemption from the obligation to negotiate in good aith regarding
inferconnection

03




William Bullard
South Dakota Public Utilities Commission
August 12, 1997

Dakota hereby requests the South Dakota Public Utilities Commission to conduct
the inquiry required by 47 USC §251(f) | XB) to determine whether the exemption of Fort
Randal! should be terminated

Robert Gi. Marmet

Enclosures
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DAKOTA TELECOM, INC.
PO. BOX 127
IRENE, SOUTH DAKOTA 57037
(605) 263-3921
Migyn o SD WATS B00-952-0004
MN AND |A WATS B00)-239-7501
July 28, 1997

Bruce Hanson, Treasurer

Fort Randall Telephone Company
227 §. Main Street

Clara City, MN 56222-0800

Dear Mr. Hanson:

As part of the continuing negotiations initiated with my letter dated 1 June, 1997, 1 am enclosing
as "Attachment 17, a list of elements which, at this time, represent the best reasonable estimate
by Dakota Telecom, Inc. (“DTI™) and Dakota Telecommunications Systems, Inc. ("DTS"), of the
scope of their request for interconnection to be negotiated or arbitrated between DTVDTS and
Fort Randall Telephone Company.

Mhe attached list is intended as a point of beginning for the negotiations. As we have discussed
carlier, the primary focus of DTI/DTS is to provide service to the Centerville, South Dakota and
Viborg, South Dakota exchanges. DTVDTS intend to serve all customers within these exchanges
with all services supported by Universal Service Fund. However. in order to prepare for
eventualities beyond our control, DTUDTS wish to enter into negotiations which may cover
interconnection throughout Fort Randall Telephone Company’s entire service area

We look forward to negotiating and finalizing interconnection agreements betweeq DTVDTS and
Fort Randall. If you have any questions, or need further information, please contact me at (605)
263-3301

Sincerely,
Dakota Telecom, Inc.
Dakota Telecommunications Svstems, Inc.

Robert G. Marmet

Enclosure
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ATTACHMENT |

Points of interconaection:

(1) Yes i No line-side interconnections

(2) Yes No ____ trunk-side interconnections

(3) Yes No ____ tandem trunk interconnections

(4) Yes iNo ____ central office cross-connects

(5) Yes Z No ____ out-of-band signaling transfer points, including call-related
databases

(6) Yes v No —_ points of access lo unbundled network elements

(7) Yes ¥ No____ interconnection facilities with specifications different from the
incumbent LEC's facilities

(8) chL No ____ two-way trunks

Unbundled elements:

(1) Yes v No ____ local loops, including sub-loop unbundling
A _ R
(2) Yes _« . No network interface devices
(3) Yes z No local or tandem switching
(4) Yes _5; No___ interoffice transmission facilitics
() ¥rr v No signaling networks and call-related databases, including
service munagement systems
(6) Yes v No operations support systems
(7Y Yes v No operalor services and ¢ rectory assistance

Collecation:

(1) Yes v No ____ physical, including

a Yes Mo _____ transmission equipment

b.Yes ¥ No equipment used to terminale transmission equipment
(2) Yes _“_ No virtual
{3) Yes z No meet point

Wholesale services:

() Yes ¥, No____ residential

@) Yes 7, No___ business

(3) Yes Z No, __ unbranded or rebranded call completion

(4) Yes _v, No____ unbranded or rebranded operator

(5) Yes Z No unbranded or rebranded directory assistance

Number portablity:
(1) Yes '// No




DAKOTA TELECOM, INC.
PO. BOX 127
IRENE, SOUTH DAKOTA 57037
(605) 263-3921
Atieom & SD WATS B00-952-0004
August 12, 1997 MN AND A WATS 800-239-7501

Bruce Hanson, Treasurer

Fort Randall Telephone Company
227 5. Main Street

Clara City, MN 56222-0800

Dear Mr. Hanson:

By this letter Dakota Telecom, Inc. and Dakota Telecommunications Systems, Inc.,
(collectively *Dakota™) seek to continue the negotiations begun by letter dated 1 June,
1997 from Robert G. Marmet, on behalf of Dakota, to Wesley Hanson, on behalf of Fort
Randall Telephone Company (“Fort Randall”). JAs you are aware, by letter dated June 9,
1997, attomney Michael J. E -adley, on behalf of Fort Randall, named you as the individual
with authority to bind Forn R:l.ntg_zl‘l'in ncpﬁﬂm‘mmc?mg the request by Dakota.

Now., in furtherance of the ncgmhiions commenced on L June, 1997, or independently, as
an initial request for interconnection, Dakota hereby makes the following requests:
T Atl &

1. Dakota requests that Fort Randall irmncdimﬁ}"ccmmnc: pegotiations to fulfill ns
duty pursuant to 47 U.S.C. § 251(a) in order to permit the interconnection, directly or
indirectly, between the facilities and equipment of Dakota and Fort Randall
Dakota requests that, pursuant to 47 US.C. § 251(b)(1), Fort Randall commence
negotistions regarding resale of services in the Centerville and Viborg exchanges.

As a pant of these negotiations, Dakota requests that Fort Randall determine whether
it is technically feasible, using the equipment presently in use in the Centerville and
Viborg exchanges, to permit Fort Randall to provide Dakota with number portability
Pursuant to 47 U.S.C. § 251(b)(3) & (4), Dako'a requests that Fort Randall include as
a part of these negotiations the issues of dialing panity and access 10 its nights of way
in the Centerville and Viborg exchanges
Dakota specifically requests that Fort Randall commence negotiations pursuant to 47
U.S.C. § 251(b)X5) on the subject of reciprocal compensation arrangements for
exchange of traffic between Fort Randall’s Viborg and Centerville exchanges and
Dakota's Centerville and Viborg exchanges

. Dakota specifically requests that Fort Randall commence ncgotations in good faith
pursuant 10 47 U.S.C. § 251(c) 1) on items (2) through (5). above. Dakota hereby
warrants that it will conduct its negotiations in good faith as well
Pursuant 10 47 U.5.C. § 251(c)(2) Dakota requests that Fort Randall provide faciliues
and equipment for transmission and routing of telephone exchange service and
exchange access at any technically feasible point in the Fort Randali’s Centerville and
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Viborg exchanges, with quality at least equal to that which Fort Randall is providing
itself, and upon terms and conditions and at rates which are just and reasonable and
not discnminatory. To facilitate these negotiations, Dakota requests that Fort Randall
provide to Dakota, in a format which is customanly used in the industry, a diagram of
the Centerville and Viborg exchanges which will allow Dakota’s engineers (o
ascertain where Dakota will be requesting points of interconnection. Dakota also
requests that Fort Randall provide quotes for transmussion and routing services

. Pursuant to 47 U.S.C. § 251{(c){3) Dakota requests that Fort Randall provide
unbundled access at any technically feasible point in the Fort Randall's Centerville
and Viborg exchanges, upon terms and conditions and at rates which are just and
reasonable and not discriminatory. To facilitate these negotiations, Dakota requests
that Fort Randa!! provide Dakota with a list of al! network elements which Fort
Randall is capable of unbundling. Dakota also requests that Fort Randall provide
quotes for prices of each network element.
Pursuant to 47 U.5.C. §251(c)4) Dakota requests that Fon Randall offer o it for
resale at wholesale rates any telecommunications service which Fort Randall provides
at retail 1o any subscribers who are not telecommunications camers.  Dakota further
requests that Fort Randall provide to Dakota a list such services and the wholesale
prices for these services.

. Pursuant to 47 U.S.C. §251(c)(5) Dakota requests that Fort Randall make a part of its
interconnection agreements with Dakota recognition of the duty which Fort Randall
has under the Telecommunications Act of 1996 to provide reasonable public notice of
changes in the information necessary for the trans ussion and routing of services
using Fort Randall's facilities or networks, as well as any other changes that would
affect the interoperabality of those facilities and networks

i. Pursuant to 47 U.5.C. §251(c)(6) Dakota requests collocation so that the facilines
which Dakota has in the Centerville and Viborg exchanges can be interconnected with
Fort Randall's facilitics in those exchanges. Pleasc provide Dakota with floor plans
and descriptions of equipment in use in those exchanges so that Dakota may
determune whether physical or virtual collocation 1s necessary for interconrection
Please provide pnicing as well as terms and conditions

Mt Sgker Ldpne

Anticipating a prompt resolution of all unresolved tssues, | look forward to continuing
these negotiations with your company

Sincerely,
Dakota Telecom, Inc.
Dakota Telecommumicatzons Systems, Inc

Thomas W. Hentz
CEO and President
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August 4, 1997

Robert G. Marmet
Dakota Telecom, Inc
P O Box 127

Irene, SD 57037

Re:  Reguest For In’ “rconnection

Dear Robert

Fort Randall Telephone Company (“Fort Randall™) has received your letter of July 28,
1997, in which Dakota Telecom, Inc. and Dakota Telecommunications Systems, Inc
("DTI/DTS") indicated that, depending on the conditions imposed on DTI/DTS by the South
Dakota Public Utilities Commission (“SDPUC"), they may want the full menu of possible
interconnection services under the Telecommunications Act. The letter further states that the
communications are “part of the continuing negotiations initiated with [the] June 1, 1997
letter. As you are aware, Fort Randall is not required to negotiate with DTU/DTS unless the
SDPUC waives Fort Randall’s Rural Exemption. Furthermore, negotiations cannot
commence until DTVDTS explain which services they actually want. Therefore, these
communications are not part of the negotiation process. Rather, they are part of the process
of determining how competitive services should be offered

DTIDTS have indicated that they would prefer to only offer services in the
Centerville and Viborg exchanges, and that they intend to offer services to all customers
located in those exchanges. However, without additional details concerning how DTVDTS
intend to accomplish their goals, Fort Randall cannot determine whether it should assent the
Rural Exemption. That is particularly the case when all of the answers on Attachment [ to
the June 28th letter were “yes™. It is, for example, extremely doubtful that DTY/DTS actually
want physical collocation, virtual collocation and meet point interconnection in the cuBas
> 1896 <
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Robert G. Marmet
August 4, 1997
Page 2

Centerville and Viborg exchanges. Therefore, Fort Randall asks that DTIV/DTS (and any
relevant affiliate) answer the following questions so that progress toward the goal of actually
providing competitive services may occur.

In answering these questions, please assume the SDPUC agrees to the following
conditions:

1) Competitive service would be limited to the Centerville and Viborg exchanges

2) DTI/D S would be required to offer their services to all customers, and the
out-of-town rates must be set at a level that demonstrates that the offer is legitimate. The
ability to offer services to all customers must be met within twelve months of initially
offering service within the exchan ges (the fact that DTI/DTS may be serving one or more
customers at this time is not viewed by Fort Randall to be competitive local service within
the meaning of this question).

3) DTI/DTS would be required to offer local access (including local usage), dual
tone multi-irequency signaling or its equivalent, access lo long distance service, access 1o
local operator services, access to 911 services, and access to directory assistance.

4) DTL/DTS would be required to offer the same local calling scope, including
EAS, as Fort Randall currently offers.

5) DTVDTS would nct qualify for universal service fund support
Based on the above assumptions please answer the following questions:
L Points of Interconnection.
For cach point of interconnection answered “yes™ in your June 28, 1997 letter:

A)  List those which would still be answered “yes”™ under the above assumptions
In answering this question and other questions below, it is important that DTUVDTS take into
consideration that the Cer: rville and Viborg exchanges are served by remotes. Those
remotes do not have direct trunking abilities. The Centerville and Viborg remotes currently
home on a US WEST Host switch. By the end of this year, Fort Randall intends to serve
those exchanges using a Lucent switch located in its Wagner central office. It 1s the Wagner
switch which will have the capability of providing terminating services to DTUDTS

//]0
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Raobert G. Marmet
August 4, 1997
Page 3

For each interface determined still applicable under subpan (A), state:

1) The interface and protocol standards to be used.

2) The anticipated quantities.

3) The time fra ses for providing the services.

4) Will interconnection occur in Wagner? If not: a) where would
interconnection occur; and b) who does DTUDTS anticipate would provide
the facilities needed to transport the traffic: i) between the point of
interconnection and Wagner: and ii) between Wagner and

Centerville/Viborg?

C) If two-way trunks are desired. provide the locations, time frames and
quantities desired

Unbundled elements.

For each of the unbundled elements answered “yes" in your June 28, 1997 letter

A) List those which would still be answered “ves” under the above assumptions

B) With respect to unbundling loops:
1) Do DTI/DTS intend to order unbundled loops?

2) Do DTIDTS intend to order unbundled network interface devices

(“NIDs") without also ordering the unbundled loops connected to the
NIDs?

3) Do DTUDTS intend to request subloop unbundling? [f the answer to this
subpart is “yes", please describe the specific segments of the loops being
requested.
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Robert G. Marmet
August 4, 1997

Page 4

IIL

C) For each unbundled element determined sull applicable under subparts (A) and
(B), state:
1) The anticipated quantities
2} The time frames for providing the services

Collocation.

For each of the collocation options answered “yes™ in your June 28, 1997 letter:

A)

B)

List those which would stil! be answered “ves” under the above assumptions
(including the fact that the serving switi 5 15 in Wagner)

If meet point interconnection is requested, indicate the meet point

If physical interconnection is requested, indicate the specific space, electrical
und other facilities being requested.

If virtual collocation is being requested, describe the interconnection facilities
being requested and the location of the meet point with DTI/DTS' facilities

With respect to the transmission equipment, state the optical terminating
equipment and multiplexers being requested

State whether the interconnection with DTI/DTS® facilities would be over
copper. fiber, or coaxial cable

State the quantitics of the facilities to be interconnected

State the time frame for the interconnection

TR
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Robert G. Marmet
August 4, 1997
Page 5
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Iv. Wholesale Services.

For each of the wholesale service options answered “yes" in your June 28, 1997 |etter,
list those which would still be answered “yes” under the above assumptic 1s.

Very truly yours,

MOSS & BARNETT
A Professional Association

Michael J. Bradley

MJB/mjb
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Scptember 8, 1997

RECEIVED

Willham Bullard

Executive Director SEP (13 1997

South Dakota Public Unliies Commission 50

State of South Dakota url|j~”'- DAKOTA PUBLIC
! : LITIES Copd MISSION
500 East Capitol i

Picrre, South Dakota 57501 FAX Received SEP 08 1987

Re Request By Dakota For A Waaver Of The Rural Exemption
Docket Na. TC-97-062

Dear Mr. Bullard

On August 15, 1997, Daketa Telcom, Inc. and Dakota Telecommunications Systems, Inc
(“Dakota™) filed a letter wath the South Dakota Public Utilities Commission (“Commission™)
asserting that an August 12, 1997 letter sent to Fort Randall Telephone Company satisfied the
requirements of a bona fide request under 47 US.C § 251(f)1). If the letier constitutes a bona
fide request, Fort Randali must determine whether it wall assert its nght to an exemption from the
provisions of 47 US.C. § 251(c). and the Commission must determine whether to waive Fort
Randall’s exemption. Scction 2510} 1) provides 120 days to complete the process. Fort Randall
strongly believes that the August 12 letter was not a bona fide request. It does nothing more than
assent that Dakota is requesting every possible form of unbundled service possible. Dakota
cannol possibly need the range of services it has demanded, and this form of gamesmanship is
not helpful to any of the parti~i. Nonetheless, based on discussions with Dakota, there is reason
ta believe that Dakota 15 seeking some unbundled services and does require interconnection
Iherclore, Fort Randall stipulates 1o the stant of the 120 day penod !

Fort Randall 15 proceeding with all due speed 1o determine what inlerconnection services
it is capable of providing, what network changes would be required to make other services

Dhakota ded not serve the August 15, 1997 notice on Fort Randall or SDITC until September 4, 19 * The 120 day
penod for determming the waiver should run from that date rather than August 15. This would has. the effect of s

Y

giving the Commissien until January 2, 1998 to rewolve this issoe (23 contrasted to December 13, 1997 e <
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possible, and the host of other related issues that Dakota's request raises. This process is made
more difficult by the fact that it is the first such request anyone the size of Fort Randall has had
to face. Some of the issues that need to be addressed include: 1) the fact that the Centerville and
Viborg exchanges are remote switches; 2) the current host switch is owned and operated by US
WEST Communications, Inc.; 3) the inability to offer mechanized support systems; 4) the
importance of mantaining security over the switch operations for switches that are usuaily
unmanned; 5) the problems associated with billing systems that were not designed to
differentiate between carriers using unbundled switching services; and 6) Yow to determine the
cost for each of the various services

Fort Randall has already held meetings with its accountants, engineers, and billing
service providers, and has had informal discussions with US WEST Communications. It is
doubtful that Fort Randall will be able to identify all of the problems until carly November
Further, before bringing these problems to the Commission, one or more meetings with Dakota
should occur to determine whether Dakota accepts whatever limitations have been identified. [If
issues remain unresolved, Fo 1 Randall would need to prepare a filing with the Commission,
including possible testimony, outlining the reasons for retaiming the rural exemption with respect
to those matters

Therefore, Fort Randall respectfully requests that the Commission develop a schedule
that allows Fort Randall to file its objection to the waiver of its rural exemption no earlier than
November 14, 1997

Very truly yours,

MOSS & BARNETT
A Professional Association

Michael J. Brad| :

cy

cc: Rolayne Wiest, Rich Cout, Bruce Hanson, Robert Marmet

MIB/mjb
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Centificate of Service

| hereby certify that an original and eleven copies of the above and foregoing
Response to Request by Dakota for a Waiver of the Rural Exemplion on behalf of Fon
Randall Telephone Company were sent via facsimile and Federal Express on the Bth
day of September, 1997, to the following

Wilhham Bullard

Exz=cutive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capito]

Pierre, South Dakota 57501

and a true and correct copy was sent by facsimile 1o the following

Rolayne Wiest

South Dakota Public Utilities Commussion
Capiiol Building

500 East Capitol

Pierre, South Dakota 57501

and a true and correct copy by facsimile and/or Federal Express or Overnight Mail,
postage prepaid, to the persons on the attached list.

VL

Itne Holmgren
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Robert G. Marmet
PO Box 269
Centerville, SD 57014

Richard D. Coit
Executive Dhrector
SDITC

St. Charles Hotel

207 E Capitol, Suite 206
Pierre, SD 57501

Bruce C. Hanson

Hanson Communications, Inc
Box 800

Clara City, MN 56222-080:0
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September 8, 1997 UTILITIES COMMisSION

b i

William Bullard, Executive Director

South Dakota Public Utilities Commission FAX Received SEP 08 1997

500 East Capitol
Pierre, South Dakota

Re Interconnection with Fi. Randall Telco
TC 97062

Dear Mr. Bullard:

Mr. Bradley's letter of September 8, 1997 adds another tiresome and predictable verse to Fi.
Randall’s continuing laznent about the horrors of competition in rural areas. Dakota has clearly
stated its intentions to become a facilities-based provider of competitive local exchange services
{and backed them up with its actions to construct the system) since well before Fi. Randall
purchased the Viborg and Centerville exchanges from U § West, Ft. Randall seems intent on
throwing up as many regulatory and legal road blocks as it can find to prevent the customers in
Viborg and Centerville from having the benefits of a competitive environment. Ft. Randall also
scems convinced that withou! interconnection there can be no competition. They are wrong

Dakota does » 1 need any of Ft. Randall’s facilities to provide local exchange services in the
Viborg and Centerville exchanges. Dakota’s only requirement for interconnection is essentially
identical to an EAS (Extended Area Service) agreement between local exchange camers for the
exchange of local traffic. Fi. Randail and Dakota already have physical interconnection for the
exchange of existing traffic via EAS circuits. [t would be a techmically simple matter to formally
add what is needed here. Dakota is willing to enter exactly the same kind of physical
inlerconnection agreement it now has with U S West (and approved by the SDPUC) for
reciprocal, symmetrical exchange of EAS-type traffic. Unfortunately, Ft. Randall obfuscates this
very simple situation with reams of penipheral, non-relevant argument

Dakota formally asked for interconnection by uts letter of June 1,1997, using the same format as
was successfully used to commence interconnection negotiations with U S West earlier this year,
and which the FCC declined to expand for rural companies (Sec. 1257-1261, In the Maner of
Implementation of Local Competition Provision in the Telecommunicanons Act of 1996, CC
Docket No. 96-98). Ft. Randall managed to convince the South Dakota Commussion that the
request was not bona fide, however, and therefore should not be processed at that time. pending a
more exact determunation of what Fi. Randall thought was relevant. A second request was sent
July 28, 1997. Dakota submit.od a third request on August 12, 1997 stating that if the
Commussion required Dakota 10 serve in all Fi. Randall exchanges in South Dakota, then it need
full interconnection capabilities in those areas where facilities were not being built. Fr. Randall’s

Vi
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cumrent letier (September 8) expresses surprise and consternation at Dakota’s request.-and now
pleads for an extended schedule to even consider the request

Thas 18 not rocket science. Dakota 1s bullding facilities in Viborg and Centerville, and necds only
to formalize exisung EAS-type interconnection arrangements. Fi. Randall, which had only one
isolated exchange in the Black Hills of South Dakota prior to its purchase of additona!l telephone
cexchanges from US West, now seeks to seduce the Commission into believing that its entire
South Dakota service area is sacrosanct, and that Dakota cannot serve ¢y of it without serving
all of it, contiguous or nol. The FCC has directly addressed this issue, ind said that an approach
like Fr. Randall seeks to take here is not appropriate (Sec. 190, In the Matter of the Federal-
State Jount Board in Universal Service, CC Docket No. 97-157). Letting Ft. Randall hide behind
its flawed interpretation of the rules to protect its monopoly position is not only inconsistent with
the spint of competition and letter of the law, it is bad, very bad for consumers

The Commission made its pro-competitive stance clear when it ruled that South Dakota law
prohibiting competitive fac 'ities cannot stand under the weight of the 1996 Telecon: Act in
Dockel TC 96-127. Dakota began construction of its facilities in the Viborg and Centerville
exchanges prior to the time that US West sold them to Fi. Randall. Dakota finds it inconceivable
that the Commussion would now succumb to disingenuous arguments and procrastination by an
assignee of US West, especially one which knew exactly what it was getting when it bought the
exchanges (and conditioned its agreement with US West accordingly )

Sincerely,

gl ]
[.L |r / K’E-H‘?{
f_'l

Thomas Henz, CEO

cc: Mike Bradley, Rich Cout
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September 24, 1997

Thomas Henz

Chief Exccutive Officer

Dakota Telecommunications Group
29705 453rd Ave

Irene, South Dakota 57045-0066

Re Form Of Interconnection; Authority To Offer Service In Centerville and Viborg,
and Universal Service Funding

Dear Mr. Henz

T'he purpose of this letter is 10 respond 10 your letter of September 8, 1997 and 10 accept
the form of interconnection proposed in that letter. Based on the position set forth in that letter.
Fort Randall believes that a stipulated resolution of both the interconnection and certification
1ssucs with respect to Dakota’s provision of competitive local service in Centerville and Viborg
cén be achieved and submutted to the South Dakota Public Utilities Commission
(" Commission™)

L Interconnection i hrough Meet Point Facilities And Reciprocal Compensation As
Proposed In Your August 8 Letter Would Be Acceptable To Fort Randall,

Your letter of August 8 includes Dakota's first response to Fort Randall's repeated
requests to specify the type of interconnection that Dakota actually needs. In that letter, Dakota
indicates that it only wants an “EAS™ type interconnection. In contrast, Dakota's June 28, 1997
and August 12, 1997 letters to Fort Randall both requested vintually every possitle form of
nterconnection and service. Because many services and interconnections coul: be extremely
difficult and/or costly for Fort Randall to provide, we have been engaged in the difficult task of
determining which of those services would be techmcally feasible, not economically
unreasonable, and consistent with universal service. That process has not been completed
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because of the wide armay of complex problems uncovered. However, in Dakota’s September 8
letter 1o the Commussion, you stated

Dakota does not need any of Fort Randall’s facilities to provide local exchange
services in the Viborg and Centerville exchanges. Dakota’s only requirement for
interconnection is essentially identical 1o an EAS (Extended Area Service)
agreement between local exchange carriers for the exchange of local “-affic. .
Dakota is willing to enter exactly the same kind of physical intercon:. sction
agreement it now has with US West (and approved by the SDPUC) for reciprocal,
symmetnical exchange of EAS-type traffic

We are proceeding on the belief that this statement accurately reflects Dakota's position, since
you have been designated by Dakota as “the individual with authority to make binding
representations on behalf of Dakota” (See Dakota’s June I, 1997 letter 10 Wes Hanson.) Fort
Randall is willing and able to pr vide that type of interconnection.

More specifically, Fort Randall can provide: 1) meet-point facilities half way between
Fort Randall’s Centerville and Viborg switches and Dakota's switch; 2) reciprocal compensation
for local traffic, and 3) number portability using remote call forwarding or direct inward dialing
Dakota would necessarily need to provide facilitics between its switch and the meet points and
provide an NXX specific 1o Centerville and a separate NXX specific 1o Viborg

Fort Randall is in the process of reviewing the US WEST/Dakota interconnection
agreement referenced by Dakota, along with other interconnection agreements, and will develop
an interconnection agreement and a reciprocal terminating rate to make a specific proposal to
Dakota

IL Fort Randall’s Position Is Subject To The Establishment Of Service Requirements
That Will Prevent Discrimination Between Customers.

At this ime, Dakota’s Certificate of Authority does not permit it to offer service in
exchanges operated by a rural telephons company. At Dakota's request, the proceeding to
determine the service obligations which should be imposed as a condition on granting Dakota
authority to serve Centerville and Viborg was stayed by the Commission. Fort Randall believes
that, based on pnior representations made by Dakota, this issue could also be resolved without
further liugation. More specifically, Fort Randall will stipulate that the appropriate Dakota
affiliate should receive a centificate of authonty to serve local customers in Centerville and
Vibarg, subject to the following service requirements

/]
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1) Dakota must, within a reasonable period of time (nine months from the date Dakota
first begins providing service under the Certificate), offer its service on a
nondiscriminatory basis to gl customers in the Centerville and Viborg exchanges; and

2) Dakota must offer a local calling scope to customers no less than is currently offered
by Fort Randall

While your August 8 letter does not explicitly state that Dakota would offer its services o
all customers located within those exchanges, Dakota has repeatedly stated that intent. For
example, in a June 11, 1997 letter, Dakota represented that it wall offer its services to all
customers in those exchanges, saying in parn:

Dakota fully expects to meet the requirements of an Eligible Telecommunications
Carrier on a facilities basis regardless of interconnection with Fort Randall.

This service commitment was reaffirmed in a July 11 brief to the Commission, wherein it was
represented:

Dakota has every intention of bringing ils scrvices 1o each and every customer
who requests service in a manner which is consistent with sensible engineering
practices and controlled growth.

Based on these representations, we assume that Dakota does not intend to discriminate between
customers in the towns of Centerville and Viborg and customers in the countryside around those
towns. Further, for Dakota’s pledge 1o offer nondiscriminatory service to all customers to be
meaningful, service to customers must include adequate notice of availability 1o all potential
customers, rates between customers in town and in the countryside must be comparable, and
Dakota’s service must be available to all customers within a reasonable penod of time

A. Dakota Should Be Obligated to Offer Its Services To All Customers Within
The Centerville And Viborg Exchanges.

Fort Randall’s legal obli .ation to provide service to all customers has a significant impact
on Fort Randall’s cost of service. In order to prevent unfair discrimination between customers
and severe adverse impacts on customers in the higher cost parts of these exchanges, Dakota
should accept the same obligation to offer service to all customers in these exchanges
Otherwise, competition could have a severe adverse impact on the affordability of rates for the
38 percent of residential and 9 percent of business customers located outside the towns of
Centerville and Viborg. In recognition of this fact, 47 11.5.C. § 253 allows the Comm ision to
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impose minimum service obligations on competitive local exchange carriers offering services in
rural telephone company service areas

Fort Randall has conducted a preliminary analysis of the cost of providing service in its
study arca. The information is based on application of US WEST Communications, Inc.'s
(“USWC™) BCPM model, which the Commission used to develop the unbw {led element rates
that USWC must offer AT&T. That costing model is able to break down costs for varying
densities. Twenty-eight percent of Fort Randall’s customers reside in the lowest density area (0
to 10) and have a cost per access line of $117.27.' The remaining 72 percent of the customers in
Centerville and Viborg exchanges reside in areas with a density of 11 to 50, and have a cost per
access line of §79.85.°

Thus, there is a loop cos* differential of $37.42 between the more dense and less dense
service areas. If Dakota is allowed to serve only the more dense and shorter loop in-town areas
of these exchanges, it will have an overwhelming cost advantage.

With these cost advantages, it should be assumed that Dakota would be able to price its
services significantly below Fort Randall's rates and obtain at least S0 percent of the in-town
customers (approximately 32 percent of Fort Randall’s customers and more than 32 percent of
Fort Randall’s revenues). The impact of losing only the low-cost customers would serve to
increase Fort Randall's weighted cost of service, increasing Dakota's overall cost advantage

In addition, 81 percent of the business customers are located in the lower cost in-town
area. Consequently, if Dakota is allowed to focus its efforts in the lower-cost service areas, it
will also position itself to receive a disproportionate higher than average portion of the revenues
available from business customers. Both Centerville and Viborg have one business customer
that purchases approximately 10 percent of the business access lines and also purchases a
disproportionate amount of long distance service

In contrast, if Dakota offers its services on a uniform basis to all customers, Forl
Randall’s customer losses should be spread over the full range of the cast of service, and Dakota

' This cost includes both loop and switching costs. Under the Hatfield 3.1 model. using the four
exchanges Fort Randall initially purchased, the unbundled loop cost for this density would be
$99.26.

! The Hatfield model does not have a corresponding density level. The second smallest density
level is 5 to 100 (twice that of the USWC BCPM), and develops an unbundied loop cost of
$27.47 for Fort Randall's initially purchased exchanges.
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should have an average cost of service that is reasonably comparable to Fort Randall’s. While
the loss of customers would obviously adversely affect Fort Randall and rates could still increase
due to the loss of some economies and the need to recover fixed costs over fewer customers, the
overall impact should be much less than if Dakota is aliowed to cherry pick customers.

B. Dakota Should Provide All Potential Customer With Notice Of The
Availability Of Its Services.

To make the availability of service meaningful, reasonable notice to customers is needed
Customers cannol be expected to take a service which is not made known to them. The duty to
providing notice of availability should be acceptable to Dakota unless Dakota intends 10 restrict
availability

C. The Rates Offered In Town And In The Countryside Should Be Reasonably
Comparable.

To make the availability of service meaningful, it is also essential that the rates between
customers remain reasonably comparable, and that Dako.a not impose different rate obligations,
such as special construction charges. If, for example, out-of-town monthly rates were $20 higher
than rates in town, the result would likely be that no out-of-town customer would accept service.
In this way, Dakota could manipulate the acceptance of its service to avoid serving the higher
cost out-of-town customers. The result would be the same unreasonable discrimination and
adverse impact on the average cost of serving the remaining customers as if Dakota had not
offered its services except 1o low-cost customers

D. Service Should Be Offered To All Customers Within A Reasonable Period Of
Initial OfTerings.

Because Dakota will be providing service using its own facilities, it is unlikely that it can
offer service 1o all customers immediately. However, it is also important that Dakota have a
reasonable deadline 1o begin offering its services to all customers. Dakota should be able to meet
that obligation within nine m snths of first offering service after the Commission issues Dakota a
Centificate of Authority. Nine months would provide sufficient time for Dakota 1o install its
facilities
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E. Dakata Should Offer The One Option That Has No Smaller Local Calling

Scope, Including EAS, Than Customers Currently Rece e.

Centerville has EAS to Viborg; and Viborg has EAS to Beresford, Centerville, Flyger,
Hurley, Irene, Davis, and Mayfield. While EAS benefits a majority of the customers, a
competitor could acquire those customers not economically benefited by EAS by simply
offering those customers (which represent a sizable minority) local service without EAS. In
order to compete with such a service offering, Fort Randall would need to offer a comparable
service. The remaining customers of Fort Randall would necessarily see an increase in the
EAS additive to make up for w2 lost EAS revenues. That, in tum, would make the EAS
option uneconomical to additional customers, with a spiral that would eventually end with

Fort Randall offering EAS as a high-priced premium service, thus eliminating the intended
purpose of EAS

Fort Randall’s existing EAS routes have the following rate consequences:

Viborg $0.70 $2.40
Centerville $0.70 5240

To assure Fort Randall’s ability to continue offering EAS, Dakota should be required to have
the same local service obligation as Fort Randall.’

IIl. Fort Randall Does Not Agree That There Should Be More Than One Universal

Service Recipient In Centerville And Viborg.

While Fort Randall is willing to agree to provide the form of interconnection requested
by Dakota and to the grant of a certificate to compete, we wish to make it clear that Fort Randall
does not agree that Dakota should, at any time, receive Universal Service funding for

competition in the Centerville and Viborg exchanges. You should be aware that Fort Randall

' The reasonableness of this requirement is further demonstrated by the fact that the Commission
conditioned its approval of US WEST's sale of these exchanges on Fort Randall continuing to

offer all existing EAS service. Docket TC96-125, Decision and Order Regarding the Sale, dated
October 24, 1996
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will vigorously oppose any request by Dakota to receive federal or state Universal Service
| mnding for its local service offerings in Centerville and Viborg

Pursuant to 47 U.5.C. § 214(e), Dakota may only receive federal Universal Service
funding if: 1) it meets the service obligations of an eligible telecommunications carriers in all of
Fort Randall’s service erea; and 2) the Commission finds that authonzing more than one cligible
telecommunications carrier is consistent with the public interest convenience and necessity
Dakota does not satisfy the first requirement, and the Commission should find that allowing
multiple eligible telecommunications carriers to receive federal universal service support would
be contrary 1o the public interest.

Dako®» Yas voluntanly elected to place facilities only in the Centerville and Viborg
exchanges. Fort Randall’s study area is much larger than Centerville and Viborg. Fort Randall
is required to provide facilities, not only in Centerville and Viborg, but also in Tabor, Tyndall,
Wagner, Lake Andes and Hermosa. Once Fort Randall replaces the US WEST host switch with
2 new host swatch in Wagner (occuming in the first quarter of 1998), it will operate all of its

exchanges, except the Hermosa exchange, as a single integrated operation ow of Wagner. By
sclecting two out of the seven exchanges 1o install facilities, Dakota has engajed in a form of
cherry picking, made possible only because of Dakota’s other exchange facilities. Under any
other circumstance, Dakota’s decision to duplicate facilitics in exchanges averaging only

667 access lines would be unthinkable because it is tembly uneconomic and wasteful. The
Federal Universal Service Fund was never intended to subsidize such selective competition

Nor did Congress intend to provide Universal Service funding to competitors in situations
where the consequence must necessarnily be an increase in the rates of the incumbent Eligible
Telecommunications Cammier’s cusiomers. A rate increase would be inevitable because the grant
of Universal Service funding to Dakota would necessarily mean the loss of such funding to Font
Randall. If Dakota cannot econ~mically provide competitive services using its own facilities
without receiving Universal Serice Fund support, it should abandon its plans to overbuild the
network and purchase Fort Randall’s services for resale. Universal Service funding should act as
a check on uneconomical facilities, rather than as an economic incentive that drives up local
rates

Therefore, Fort Randall wall oppose the grant of any Universal Service funding to Dakota
for its operations in Centerville and Viborg. Such funding would not only violate fed ai law by
granting funding to a provider serving less than Fort Randall’s entire study area, it would also
jeopardize the very purpose of the Universal Service funding - to assure the support of
statc-of-the-an, affordable service in rural areas




MOSS & BARNETT

A Priorpuerma At Tym

Thomas Henz
September 25, 1997
Page 8

IV. Conclusion.

Fort Randall will proceed to prepare a proposed interconnection agre ment permitting
meet-point reciprocal compensation. Dakota will still need to obtain the Commission’s authority
to offer local competitive service in Centerville and Viborg, and Fort Randall is offering to
stipulate 10 very reasonable basic service obligations. Finally, Dakota is on notice that it
proceeds at its own nisk by installing facilities that should not receive Universal Service Fund

support
Very truly yours,

MOSS & BARNETT
A Professional Association

Attorneys on behalf of Fort Randali Telephone Co

MIB/mjb

cc: William Bullard
Rolayne Wiest
Robent Marmet
Bruce Hanson

Rich Coit
1325892%B 101" DO
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MOSS & BARNETT

Antomey for Fort Randall Telephone Co.
4800 Norwest Center

W South Seventh Street

Minneapolis, Minnesota 55402-4129

RE:  Negouations between Dakota Telecom, Inc. and Fort Randall I'elephone Co,
Dear Mike:

Thank you for your letter of Scptember 24, 1997 dir -cted to Tom Hertz. It had been my
understanding that Bruce Hanson, Treasurer of Hanson Communications in Clara City,
Minnesota, was the individual with authority to make binding representations on behalf
of Fort Randall. Please clarify the identity of Fort Randall’s designated negotiator,
Pending such clarification, Dakota Telecom, Inc., on behalf of itself and Dakota
Telecommunications Systems, Inc. (collectively “Dakota™) will assume your authority,
and treat your letter as a part of the continuing negotiations which were begun on June 1,
1997

From your letter it appears that there are several areas which offer promise in these
negotiations. Other areas appear 1o rest upon legal assumptions with which Dakota
cannot agree, and which, it appears, will ultimately have to be resolved by the appropriate
regulatory authorities. Nonetheless, in the spirit of good faith negotiations, Dakota
remains committed (0 seeking a mutually agreeable contractual resolution to as many
disputes as possible

With reference to the specific points raised by your letter, | offer the following responses
I. Interconnection through Meet Point Facilities

A meet point arrangement for the interconnection of Dakota's traffic with Fort Randall's
makes sense. What is not clear from your letter is where Fort Randall propos s to meet
As you may be unfamiliar with the geography, “half way between Fort Rands ['s
Centerville and Viborg switches and Dakota’s switch™ would be out in the country, either
in ¢rop land or in a rural highway ditch. For the sake of the continuing good health of
both Fort Randall’s and Dakota’s employees. a meet point in a more accessible location
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should be considered. Dakota has facilities in both Centerville and Viborg and would be
willing to build facilities right up to, or even into Fort Randall’s local offices in those
towns

We look forward to discussing the issues of reciprocal compensation for local traffic and
number portability. Prices and availability of these services are of great interest to
Dakota.

Dakota understands that it must provide facilities between its switch and Fort Randa)l’s
meet point or switch. Dakota has obtained an NXX for each of the Centerville and
Viborg exchanges

I1. Establishment of Service Requirements

Legitimate service requuements imposed by the South Dakota Public Utilities
Commission consistent with the Communications Act of 1934, as amended, will be met
by Dakota

Dakota has said in the past, and reiterates here, that il intends to serve all customers in
these exchanges. A nine month gestation period is appropriate for many species of
mammal. It may, or may not, be appropriate for engineering and constructing rural
telecommumications facihities. A date by which Dakota will be able to serve any
customer in the Centerville or Viborg exchange does not scem to be an appropriate item
for negotiating in an interconnestion agreement

Several of the other obligations suggested by Fort Randall appear to be Eligible
Telecommunications Camer (“ETC") requirements. Entering into a Stipulation with Font
Randall which imposes ETC requirements as part of an interconnection agreement does
not scem to be appropriate

Issues such as mirroring extended area service (“EAS"), advertising of availability and
town and country rates or construction charges are 1ssues which are internal marketing
decisions. For Dakota to stipulate to vesting control of these matters in an incumbent
competitor does not make any business sense, and is not required by any regulatory
statute or rule

II1. Universal Service

Dakota has every intention of secking ETC status in the Centerville and Viborg
exchanges. Your position regarding Fort Randall’s study area as the minimum service
area for purposes of ETC status is acknowledged. Dakota’s position 1s that the Fort
Randall study area must be disaggregated into contiguous areas

In order to evaluate your statement that “Dakota should abandon its plans to overbuild the
network and purchase Fort Randall’s services for resale™ it will be necessary 1o know
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what discount from retail prices Fort Randall is offering to Dakota. Please forward those
prices along with the prices for unbundled network elements in the Centerville and
Viborg exchanges along with the same prices for Tabor, Tyndall, Wagner, Lake Andes
and Hermosa.

I look forward to your reply and to continuing these negotiations

Sincerely,
Dakota T

bert G. Marmet

cC; William Bullard
= -Rolayne Wiest




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA ) ORDER FINDING LETTER IS

TELECOM, INC., DAKOTA )  ABONAFIDE REQUEST
TELECOMMUNICATIONS SYSTEMS, INC., )

AND DAKOTA COOPERATIVE ) TC97-062
TELECOMMUNICATIONS, INC., FOR )

INTERCONNECTION WITH FORT RANDALL )

TELEPHONE COMPANY )

On June 3, 1997, Dakota Telecom, Inc , Dakota Telecommunica. ons Systems, Inc.,
and Dakota Cooperative Telecommunications, Inc (collectively Dakota) filed a Notice of
Request for Interconnection with Fort Randall Telephone Company (Fort Randall) with the
South Dakota Public Utilities Commission (Commission)

Al its July 15, 1997, regularly scheduled meeling, the Commission granted
intervention to the South Dakota Independent Telephone Coalition (SDITC) At a July 18,
1897, ad hoc meeling, the Commission found Dakola's request was not a bona fide
request as required by 47 U S C § 251(f)(1) The Commission further found that it would
hold a hearing on whether Dakota shall be required 1o meet Eligible Telecommunications
Camer (ETC) requirerents before being allowed to provide service in exchanges owned
by Fort Randall On July 31, 1897, the Commission 1ssued an Order For and Notice of
Heanng and Procedural Schedule setting deadlines for submission of prefiled testimony
and further setting a hearing on this matter for August 26, 1997

On August 4, 1997, Dakola filed an appeal of this matter 1o the Circuit Court, Sixth
Judicial Circuit and sought a stay in these proceedings On August 8. 1997, Fort Randall
and intervenor SDITC filed for remaoval of the appeal to United States District Court
Distnict of South Dakota.  Although no stay had been granted by any court, Dakota did not
file its written testimony on August 11, 1997, as required by the Commission's procedural
schedule On August 12, 1997, the Commussion received a letter from Dakota requesting
that the Commission suspend the hearing scheduled to determine whather Dakota shall
be required to meel ETC requirements before being allowed to provide service in
exchanges owned by Forl Randall Based on this request, the procedural schedule was
suspended

On August 15, 1997, the Commission received a letter from Dakola entitied "Second
notice of requests for interconnection batween Fort Randall Telephone Company and
Dakota Telecom, Inc and Dakota Telecommunications Syslems. Inc " The Commission
also received letters Dakota sent to Fort Randall. In its July 28, 1997, letter to Fort
Randall, Dakota stated that it "intends to serve all customers within [tha Centerville and
Viborg] exchanges with all services supported by Universal Service Fund " Dakota also
slated that it intended loc "enler into negotiations which may cover interconnection
throughout Fort Randall Telephone Company’s entire service area.” In its August 12
1997, letter to Fort Randall, Dakota specifically requested negotiations pursuant to 47
U S C §§251(a), 251(b)(1), (3), (4), and (5), and 251(c)(1), (2). (3), (4), (5). and (6)




On Sepiember B, 1997, the Commission received a letter from Fort Randall stating
that although it did not believe that the August 12, 1997, letter, constituted a bona fide
request, it agreed to stipulate to the start of the 120 day penod as provided for by 47
USC §251(f(1)(B)

Al its September 9, 1997, meeting, the Comimission considered whather Dakota's
August 12, 1997, letter was a bona fide request Fort Randall reiterated ils position as
stated in its September B, 1997, letter SDITC stated that it did not oppose the
Commission finding that the letter began the 120 day period The Commission voted
unanimously to find that Dakcta's letter which was receiwved by the Commission on Augus!
17. 1997, was a bona fide request and thus the 120 day time period began on August 15,
1997 The Commission further directed the Executive Director to set a procedural
schedule

It 1s therefore

ORDERED, that Dakota's letter received by the Commission on August 15 1997
constitutes a bona fide request pursuantto 47 US C § 251(f)(1)(A)

Dated at Pierre, South Dakota, this .7~ day of October, 1997

CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION

The undersgned herety cerifees that the /
dotument has been served lodey upon M parbes. of ;
recond i e docke? a8 baded 0N e GOCke! serice

st by facsemds or by frst clss mad, i properly fx" ."_ -_’ y -"_,' F r ﬁ(
BadrwELed erveioned wih Charges prepacd thereon JAMEBA BURG Cha-rmm;i
By _ : 4 lI"“"—ff'—/ L *'-.;}- .f'l(
/ ] . 'IF | r ¥
Date F o a4 "/f o d o
—L £ PAM NELSON, Commissioner
N F 4 3 -
DFFICIAL SEAL) 7 e ¥ f
Lt Vol (gt

LASKA SCHOENFELDER. Commissioner
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE ETATE OF SOUTH DAKOTA

INTERCONNECTION WITH FORT RANDALL
TELEPHONE COMPANY

IN THE MATTER OF THE FILING BY DAKOTA ) ORDER FOR AND NOTICE
TELECOM, INC., DAKOTA ) OF HEARING AND
TELECOMMUNICATIONS SYSTEMS, INC., ) PROCEDURAL SCHEDULE
AND DAKOTA COOPERATIVE )
TELECOMMUNICATIONS, INC., FOR ) TC97-062

)

)

On June 3, 1597, Dakota Telecom, Inc . Dakota Telecommunications Systems, Inc
and Dakota Cooperative Telecommunications, Inc (collectively Dakota) filed a Notice of
Request! for Interconnection with Fort Randall Telephone Company (Fort Randall) with the
South Dakota Public Utiities Commission (Commission)

Al its July 15, 1997, regularly scheduled meeting, the Commission granted
intervention to the South Dakota independent Telephone Coalition (SDITC). At a July 18
1997. ad hoc meeting, the Commission found Dakota's request was not a bona fide
reques! as required by 47 U S C_ Section 251 (f)(1) The Commission further found that
it would hold a heanng on whether Dakota shall be required to meet Eligible
Telecommunications Carner (ETC) requirements before being allowed to provide service
in exchanges owned by For' Randall

On August 4, 1957, Dakota filed an appeal of this matter to the Circuit Court, Sixth
Judicial Circurt On August 8. 1997, Fort Randall and intervenor SDITC filed for removal
of the appeal to the United States District Court, Distnct of South Dakota On August 14,

1997, at Dakota's request. the Commission suspended the procedural schedule for the
hearing in this matter

This matter again came before the Commission at its September 9, 1997, regular
meeting. al which ime it found that Dakota's request for interconnection dated August 15
1997, to be a bona fide request and it further directed the Executive Director 1o establish
a procedural schedule

The Commission has junsdiction in this matter pursuant to SOCL Chapters 1-26 and
49-31. ARSD Chapter 20 10.01 and the Telecommunications Act of 1996 (Act) The

Commission may rely upon any or all of these or other laws of this state in making its
determination

The issue al this hearing is whether Fort Randall as a rural telephone company
shall be entitied to retain an exemption under 47 U S C 251(f)(1) for its service temitory

The procedural schedule for the heaning shall be as follows

Simultaneous prefiled testimony shall be filed by all parties on or before October
29 19487



The hearing in this matter shall be held on November 3 and 4, 1997, starting at
130 pm_, on November 3, 1957, n Room LCR-1, State Capitol Building, S00 East Capitol,
Pierre, South Dakota

Persons testifying wall be subject to cross-examination by the parties  The order of
the proceeding will be in the following sequence: (1) Fort Randall, (2) Dakota, and (3)
Staft

The hearing i1s an adversary proceeding conducted pursuant to SDCL Chapter 1-26
All parties have the righ! to attend and represent themselves or be represented by an
attorney. However, such rights and other due process nighls shall be forfeited if not
exercised at the hearing If you or your representative fail to appear at the ime and piace
set for the heanng, the Final Decision will be based solely on testimony and evidence
provided, if any, during the heanng or a Final Decision may be issued by default pursuant
1o SDCL 1-26-20

The Commission, after examining the evidence and hearing testimony prasented
by the parties, shall make Findings of Fact, Conclusions of Law, and a Final Decision. As
a result of the hearing, the Commission may determine whether Fort Randall shall be
entitled to a statutory exemption, pursuant 1o 47 U S C. § 251(f)(1) It is therefore

ORDERED that a hearing shall be held on the issues at the time and place stated
above

Pursuant to the Amenicans with Disabilities Act, this hearing is being held in a
physically »~~assible location. Please contact the Public Utiities Commission at 1-800-
332-178% at least 48 hours prior to the hearing if you have special needs so arrangements
can be made o accommodalte you

Dated at Pierre, South Dakota, this ,3 day of October, 1997

CERTIFICATE OF SCRVICE

The undersgned hersty cerifes that the BY ORDER OF THE COMMISSION

document has been setved ooy upon ol partes of

sy oo gadg g o bur egndd Commissioners Burg, Nelson and
st by facesmde of Dy fral class mad 0 propery Schoenfelder
B00TELLET erAEODEs wEh Chaf Des Drefasd thereon

o AL Kl
i yifa fogn LIAM BULLARD, JR
R T e Executive Director

CFFICIAL SEAL)
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October 13, 1997

RECEIVED

)C 199/
Mr. Thomas Hertz =) : SOUTH DAKOTA PUBLIC
Dakota Telecommunications Group UTILITIES COMMISSION
29705 - 453rd Avenue

PO Box 66
Irene, SD 57037-0066

Dear Mr. Henz:

As requested in your September 8, 1997 letter, attached is a proposed contract for
reciprocal compensation and interconnection using “EAS” type arrangements. The contract
is based on the agreement Dakota entered into with US WEST Communications, Inc.
(“USWCT), as modified to reflect the limited services Dakota has requested.

You will note that the contract contains an effective date of March 1, 1998. That is
the estimated date for Fort Randall Telephone Company (“Fort Randall™) to begin serving
the Centerville and Viborg exchanges using its new Host switch out of its Wagner exchange.
If Dakota desires an earlier effective date, it will be necessary for Fort Randall to make
special arrangements with USWC, and the associated added costs would need to be
scparately addressed.

Mr. Marmet, in a letter dated September 25, 1997, requested that Fort Randall provide
the wholesale discount at which it would offer its services for resale. Fort Randall has
determined that its wholesale discount, applying the avoided cost principles of the
Telecommunications Act of 1996, would be 8.8 percent. However, before Fort Randall
could provide services for resale, it would require significant changes to the current billing
system. Fort Randall has received a quote from its billing service provider of between
$46,500 and $49,500 (depending on the level of billing detail Dakota would desire) to make
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MOSS & BARNETT

ﬁh...n\-T A ate
"dr. Thomas Hmz
October 13, 1997
Page 2

the changes needed to suppont resale. Therefore, if Dakota wishes to order services for
resale, it would be necessary to negotiate an acceptable method for recovering those costs.

Finally, Mr. Marmet requested that Fort Randall provide rates for unbundled service
elements. That request is not supported by your September 8, 1997 lenter. However, Fort
Randall has determined that the cost of providing an unbundled loop for customers within the
.owns of the two exchanges would be $70.38 and $108.09 for customers located outside the
town arcas. These rates were determined using the BCPM costing model. The switching rate
would be the zame as is contaired in the attached Interconnection Agreement.

Based on your September 8, 1997 letter, Dakota has not requested any services that
would require Fort Randall 1o assert its exemption from the requirements of Section 251(c).
Therefore, Fort Randall believes that there are no rural exemption issues on which it could
submit testimony on October 29, 1997, or on which an evidentiary hearing could be
conducted related to the rural exemption.

Very truly yours,

MOSS & EARNETT
A Professional Asmcialim

///J Ll // wedle,

Michael J. llrndlcs /"’ .
MJB/mjb
137006 2XPOO T D0OC
Enclosure
cC: Wilham Bullard (w/o encl.)

Rolayne Wiest (w/o encl.)
Bruce Hanson (w/encl.)
Richard D. Coit (w/encl.)

ats
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DAKOTA TELECOM, INC.

PO, BOX 127
IRENE, SOUTH DAKOTA 57037
(605) 263-3921
SD WATS 800-952-0004
MN AND 1A WATS 800-239-7501

October 14, 1997

William Bullard RECEIVED

Executive Director

SD Public Utilittes Commission 0cT 16 1997
500 East Capitol SOUTH DAKOTA pypy;c

Pierre, SD 57501-5070 UTiLiTies COMMISSION

Re: Facilities based competitive local telephone service
Dear Mr. Bullard:

This letter will serve to in orm the SouthDakota Public Utilities Commission that Dakota
I'elecom Inc. will begin providing dialtone in the Centerville, Harrisburg, Tea and
Viborg exchanges November 1,:1997: NewDﬂma'lclunm Ine. facilities in these
communities will provide consumers with advanced telécommunications services
including high speed data service.

Dakota Telecom Inc. believes it has metall applicable requirements to begin providing
consumers in these communities with a choice of telecommunications providers

Sincerely,

/19, e
§
Ihomas W. Henz
President/CEO
Dakota Telecom, Inc

Bruce Hanson, Fort Randall Telephone Company
Mike Bradley, Anomey for Fort Randall
Bill Heaston, Antorney for US West Communications, Inc
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October 16, 1997

William Bullard

Executive Director

South Dakota Public Utilities Commission
State of South Dakola

500 East Capitol

Pierre, South Dakota 57501

Re Dakota Telecom, Inc. Provicion of Service in Centerville and Viborg Exchanges
Docket No.: TC97-062

Dear Mr. Bullard

I'he purpose of this letter is 1o address two issues: 1) the pending heanng on November 3
and 4, 1997, related to the Rural Telephone Company Exemption (“Rural Exemption™); and 2)
the service obligations of Dakota Telecom. Inc. in the Centerville and Viborg exchanges

The South Dakota Public Utthuies Commussion (“"Commussion ) noticed a heanng for
November 3 and 4, 1997, to address whether to waive the Rural Exemption granted to For
Fandall Telephone Company (“Fort Randall™) under Section 251(f¥ 1} of the 1996 Federal
I'elecommunications Act. Subsequently, Dakota Telecom, Inc. and Dakota Telecommunications
Systems, Inc. clanfied the specific services they were requesting from Fort Randall. Based on
that request, Fort Randall has determined that it can provide the requested services and does not
nced to invoke the Rural Exemption.  Therefore, it does not appear that the Commussion will
need 1o determunc. al this e, whether 1o grant Fort Randall an exemption from the
interconnection obligations of Section 251(¢). As such, the previously scheduled November 3
and 4. 1997 hearing 1s no longer required, at least with respect to the Rural Exemption 1ssue

If Dukota Telecom, Inc. or Dakota Telecommunications Systems, Inc. should, at a later
date, 1ssuc a bona fide request for additional services, Fort Randall will, at that ume, evaluate
whether the Rural Exemption should be maintained with respect to that service

.




MOSS & BARNETT

Willkam Bullard
Ih’lllhur 15, ]'l‘”".‘
Page 2

I'he second purpose of this letter is to discuss the October 14, 1997 letter from
Thomas W. Hente. President and CEO of Dakota Telecom, Inc. In that Tetter, Mr. Hentz indicates
an intent to begin providing service by no later than November 1, 1997, in the Centerville and
Viborg exchanges. At this time, the cemificate of authonty granted 1o Dakota Telecom, Inc. does

not permit 1t e offer services i exchanges operated by a Rural Telephone Company

Initally, the Commuission noticed a proceeding 1o determine the service obligations which
should be imposed on Dakota Telecom, Ing.’s service offenings in the Centerville and Viborg
exchanges. On August 12, 1997, the Commussion received a letter from D «ota Telecom, Inc
requesting that the Commission suspend the hearing scheduled 1o determine whether Dakots
[elecom, Inc. should be required to meet the senvice obligations authonzed under the 47 U.S.C

§ 25310, Based on that request, the procedural schedule was suspended

In hight of the October 14, 1997 letter, Fort Randall requests that the proceeding to
determine the service obligations to be imposed on Dakota Telecom, Inc. be rescheduled
Further, Font Randall requests that the Commission advise Dakota Telecom. Inc. not to begin
providing “dial tone” in Center ville and Viborg without first complying with the Commussion’s
Order requiring a determination of the service obligations related to these Rural Telephone
Company exchanges

Very truly vours,

MOSS & BARNETT
A Professional Association

Michael J. Bradley

MIBjh

cc: Rolayne Wiest
Thomas W, Hentz
Hruce C. Hanson
Richard D Con

PIROSE 2% L) Iw N




DAKOTA TELECOM, INC.
PO BOX 127
IRENTE, SOUTH DAKOTA 57037
SE2 WATS Bix) "-'-.'I'\"I-

LIN AND A WATS 3ix-2739

October 17, 1997

William Bullard

Executive Director

South Dakota Public Utilittes Commission
500 East Capitol

Pierre, South Dakota 57501

Dear Mr. Bullard:

Ihe October 16 1997 letter sent to the Commssion by Michael Bradley on behalf of Fort
Randall Telephone Company (“Fort Randall”) has been forwarded to me for a response

With regard to Mr. Bradley’s assertion that Dakota does not have authority to serve

consumers in Centerville and Viborg:

Ihe Cerrificate of Authority granted to Dakota Telecom, Inc. ("DT1”) and Dakota
Telecommunications Systems, Inc. (“DTS™) contain language which Mr. Bradley has
repeated characterized as granting incumbent rural telephone companies an exclusive
franchisc within their service arcas. The lan uage uj-on which Fort Randall relics is
contained in Conclusions of Law 111 and IV from Dockets TC95-087 and TC96-(50.
Ihose paragraphs read as follows

11

The Commission grants DT1 [DTS] a statewide Centificate of Authority to
provide telecommunications services, including local exchange services.
However, with respect to rural telephone companies, DTI [DTS] will have
to come before the Commission in another proceeding before being able to
provide service in that rural service arca pursuant to 47 U.S.C. § 253(D)
which allows the Commission 1o require a company that seeks 1o provide
service in a rural service area to meet the requirements in 47 US.C. §
214(e K 1) for designation as an eligible telecommunications carrier. In
addition, the gra "ing of statewide centification will not affect the
modifications for rural telephone companies found in 47 US.C. § 251N,




v

The Commission declines to apply the exception for rural telephone
compames as listed in Conclusions of Law 111 10 the cight exchanges LS
WEST has proposed to sell to other local exchange carmiers in South
Dakota. The Commuission finds that those exchanges are not currently
owned and operated by a rural telephone company as defined in 47 U S.C
1153, subsection 47. Therefore, the provisions in the Federal
Felecommumications Act are not currently applicable to these exchanges

The former U S WEST exchanges, including Centerville, Viborg, were
pecifically excluded from the Commission’s limitations on the statew ide grant of
auithority. Furthermore, DTS has been providing service in these exch iges since July of
14496, Dakota has complied with the letter and the spint of the Commission’s Orders
regarding competition, Fort Randall’s continued attempls to use the Commission’s
powers [o protect its monopoly and preclude consumers in Centerville and Viborg from
having a choice of providers is well documented in the record

With regard to My Bradley’s statement that the Commission mguiry into Fort Randall's
continued exemption from interconnection obligations “is no longer required”

The Telecommunications Act of 1996 provides that “the State commuission shall
conduct an inguiry for the purpose of determining whether 1o terminate the exemption”
upon receipt of notice of a bona fide request made 1o 3 rural telephone company. The
Commuission has determined that Dakota’s request of September 15, 1997 was o bona
fide request. The statutory language is mandatory. If Fort Randall is a rural telephone
company within the meaning of the Act, it has been granted an exemption by operation of
law under 47 USC §251(£)1 ¥B). Notice of Dakota's bona fide request for
interconnection with Fort Randall facilities in Centerville and Viborg triggered the
requirement tor an inquiry by the South Dakota Public Utilities Commission with regard
to ferminating the #xisting rural exemplion

Mr. Bradley's statement that Fort Randall “does not need to invoke the Rural
Fxemption™ does not eliminate the need for a determination as to whether the exemption
should be terminated, but rather would support a determination by the Commission that
the exemption should be terminated

Sincerely:

R::hcn G. Marmet




cc Michacl ). Bradley
Rolayne Wiest




SDIi I C South Dakota Independent
Telephone Coalition, Inc.

Richard D. Coit Bette Dozier

Executive Director Admiruserative Assistant

October 17, 1997

T ey mfibe Ll ra

Mr. William Bullard
Executive Director UL P
South Dakota Public Utilities Commission Olrris pEball > T
State of South Dakota U irige OTA pug,
500 East Capitol '-"?S;'f_) ;4(‘
Pierre, SD 57501

RE: Dakota Telecom, Inc. Provision of Service in the Centerville and Viborg Exchanges
Docket No. TC97-062

Dear Mr. Bullard:

The purpose of this letter is to inform the Commission that SDITC supports the requests made by
Fort Randall Telephone (“Fort Randall™) in its letter to the Commission dated October 16, 1997

Dakota Telecom Inc. (*Dakota”™) has indicated by its letter to the Commission dated October 14,
1997, that it will begin providing “dial tone™ services in various South Dakota exchanges,
including the Centerville and Viborg exchange areas owned by Fort Randall on November |,
1997. Dakota states specifically that it “believes that it has met all applicable requirements” 1o
begin providing such services

This statement by Dakota is obviously incorrect. Dakota has not met all “applicable
requirements” and it should be restrained from providing competitive local exchange services in
Centerville and Viborg until the Commission has had an opportunity to determine what service
obligations should be imposed on Dakota as a condition 1o its entry into the rural exchanges
The certification orders issued with respect to Dakota Telecom, Inc. and Dakota Telecom
Systems, Inc, include language making it very clear that either of the companies, before
providing service in any rural service area, would have to come back before the Commission in
another proceeding allowing the Commission to address not just the rural interconnection
exemption under 47 US.C. § 251(f) but also the issue of what service obligations should be
imposed pursuant to 47 US.C. § 253(f). Currently, the exchanges of Centerville and Viborg are
owned by a rural telephone company and accordingly the rural safeguard provision set forth in
the certification orders is plainly applicable to Dakota's competitive entry into the exchanges

Dakota's plan to commence providing local service in the exchanges as of November 1, 1997, is

in violation of the previous certification orders. The Commission had pieviously scheduled a
proceeding to address the issue of what service obligations should be imposed on Dakota

107 East Capiral Ave. ® Suite 206 » Pierre, SD 57501 » Phone (605) 224.7629 = F 605) 224.1637
o iF 4 [l n ¥ ax Dy rard R (B




pursuant to § 253(f), but at Dakota’s request, the proceeding was suspended Now Dakota
intends to provide competitive LEC services in the Centerville and Viborg exchanges prior to the
Commission having an opportunity to address the service obligation issue. Dakola’s actions to
this point are clearly intended to circumvent the Commission’s authonty and avoid the
implementation of any rural safeguards provided for under the Federal Telecommunications Act

Dakota should be preverted from providing any local exchange services in the Centerville and
Viborg exchanges until such time that the Commission has acted in accord with the referenced
certification orders. As Fort Randall has requested in its letter, Dakota should be advised that 1
may not commence providing competitive local exchange service in the exchanges o' of
November 1, 1997, and the Commission should again schedule a proceeding to address the issue
of what service obligations should be imposed on Dakota pursuant 1o 47 U S C § 253()

Sincerely,

¥

D Akt
Richard D. Coit *
Executive Director and General Counsel

[ Rolayne Wiest
Thomas W. Hertz
Bruce C. Hanson
Jack Prown
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA ) AMENDED ORDER FOR
TELECOM, INC., DAKOTA ) AND NOTICE OF HEARING
TELECOMMUNICATIONS SYSTEMS, INC., ) AND PROCEDURAL
AND DAKOTA COOPERATIVE ) SCHEDULE
TELECOMMUNICATIONS, INC., FOR )

INTERCONNECTION WITH FORT RANDALL ) TCa7-062
TELEPHONE COMPANY )

On June 3, 1997, Dakota Telecom. Inc . Dakota Telecommunications Systems, Inc
and Dakota Cooperative Telecommunications, Inc. (collectively C 'kota) filed a Notice of
Request for Interconnection with Fort Randall Telephone Company (Fort Randall) with the
South Dakota Public Utilities Commission (Commission)

At its July 15, 1897, regularly scheduled meeting, the Commission granted
intervention to the South Dakota Independent Telephone Coalition (SDITC). At a July 18
1997, ad hoc meeting, the Commission found Dakota’s request was not a bona fide
request as required by 47 1S C Section 251 (f)(1). The Commission further found that
it would hold a hearing on whether Dakota shall be required to meet Eligible
Telecommunications Carner (ETC) requirements before being allowed to provide service
in exchanges owned by Fort Randall

On August 4, 1997, Dakota filed an appeal of this matter to the Circuit Court, Sixth
Judicial Circuit. On August B, 1997, Fort Randall and intervenor SDITC filed for removal
of the appeal to the United States District Court, District of South Dakota On August 14,
1997, al Dakota's request, the Commission suspended the procedural schedule for the
hearing in this matter

This .natter again came before the Commission at ils September 8, 1997, regular
meeting. at which time it found that Dakota’s request for interconnection dated August 15,
1997, to be a bona fide request and it further directed the Executive Direclor to establish
a procedural schedule

The Commission has junsdiction in this matter pursuant to SDCL Chapters 1-26 and
49-31, ARSD Chapter 20.10.01 and the Telecommunications Act of 1996 (Act). The
Commission may rely upon any or all of these or other laws of this state in making its
determination

The firs! issue at this hearing s whether Fort Randall as a rural telephone company
shall be entitied to retain an exemption under 47 U.S.C. 251(f)(1) for its service territory
Al its October 22. 1997, ad hoc meeting. the Commission considerad whether 1o include
as an issue whether the Commussion shall require Dakota to meet the requirements of an
Eligible Telecommunications Carner. After isiening to the arguments of the parties, the
Commission voted to expand the scope of the heanng to include this issue. Therefore,
the second issue at this hearing is whether the Commission shall require Dakota to meet
the requirements of an Eligible Telecommunications Carmer before being allowed 1o
provide service in exchanges owned by Fort Randall.
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The procedural schedule for the hearing shall be as foliows

Simultaneous prefiled testimony shall be filed by all parties on or before October 30,
1997

The hearing in this matter shall be held on November 3 and 4, 1997, starting at
1:30 p.m., on November 3, 1997, in Room 464, State Capitol Building, 500 East Capitol,
Pierre, South Dakota

Persons testifying will be subject to cross-examination by the parties. The order of
the proceeding will be in the following sequence: (1) Fort Randall, (2) Dakota, and (3)
Staff

The hearing is an adversary proceeding conducted pursuant to SDCL Chapter 1-26
All parties have the nght to attend and represent themselves or be represented by an
attorney. However, such rights and other due process rights shall be forfeited if not
exercised at the hearing. If you or your representative fail to appear at the time and place
set for the hearing, the Final Decision will be based solely on testimony and evidence
provided, if any, during the hearing or a Final Decision may be issued by default pursuant
to SDCL 1-26-20.

The Commission, after examining the evidence and hearing testimony presented
by the parties, shall make Findings of Fact Conci.sions of Law, and a Final Decision. As
a result of the hearing, the Commission may determine whether Fort Randall shall be
entitled to a statutory exemption, pursuant to 47 U.S.C. § 251()(1)._and whether Dakota
shall be required 1o meet the requirements of an Eligible Telecommunications Carrier

before being allowed to provide service in exchanges owned by Fort Randall. It is
therelore

ORDERED that a hearing shall be held on the issues at the time and place stated
above

Pursuant to the Americans with Disabilities Act, this hearing is being held in a
physically accessible location. Please contact the Public Utilities Commission at 1-800-
332-1782 at least 48 hours prior to the hearing if you have special needs so arrangements
can be made to accommodate you

Dated at Pierre, South Dakota, this 22nd day of October, 1997
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Executive Director




ITC South Dakota Independent
Telephone Coalition, Inc.

Richard D). Coir Bett: Dozier

Executive Dhrector Administranve Assistant

RECEIVED

0CT 30 1997

SOUTH RPAKOTA PUBLIC
UTILITIES COMMISSION

Mr. William Bullard, Executive Director
SD Public Utilities Commission

State Capitol Building

Pierre, SD 57501

RE: Docket TC97-062, In the Matter of the Filing of Dakota Telecommunications
Group for Interconnection with Fort Fandall Telephone Company

Dear Bill:

Enclosed for filing in the above referenced matter is a copy of SDITC's prefiled direct testimony
The original along with 10 copies ure being sent to the Commission via overnight mail

A copy has also been sent by FAX transmission and by overnight mail to the other parties.

Thank you for your assistance in filing and distributing our testimony to Commissioners and
Staff

,._fq_

SDITC Executive Director and General Counsel

o Suite 206 » Pierre, S[D 57501 ® Phone (603) 224.7629 = Fax (605) 224-1637
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()xctober 30, 1997

William Bullard

Executive Director / :

South Dakota Public Utihties Commission v N
State of South Dakota _

: : ~1 50 W3l
500 East Capitol FAX “r:c:rri\rcd AL
Pierre, South Dakota 57501 g

Re:  In the Matter of Request by Dakota Telecom, Inc., Dakota Telecommunications
Systems, Inc. and Dakota Cooperative Telecommunications, Inc. for
Interconnection with Fort Randall Telephone Company

Docket No.: TC 27-062

Dear Mr. Bullard:

Enclosed please find an onginal and eleven copies the Prefiled Direct Testimony of
Bruce C. Hanson filed on behalf of Fort Randall Telephone Company in the above entitled
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Please state your name and business address.
Bruce C. Hanson, Hanson Communications Incorporated, Clara City, Minnesota.
By whom are you employed and what is your position?

. I 'am Treasurer of Hanson Communications, which operates two independent telephone

companies in South Dakota -- Mt. Rushmore Telephone Company and Fort Randall

Ielephone Company (“Fort Randall™). I am also treasurer of Fort Randall which
currently operates seven exchanges in South Dakota.

What is your educational and professional background?
. I have a Rachelor of Ants degree from Bethel College, located in Minnesota [ have been
cmployed in a varicty of posi: 'ons within the telephone companies owned and operated
by Hanson Communications and, for approximately, sixteen years | have been
responsible for the financial and business operations of these companies. As such, | have
a solid hasis for estimating the likely financial and business consequences of different
types of local competition in Fort Randall’s service area.

What is the purpose of your testimony?
. To address the issue of the Rural Exemption provided by Section 251(f)1) of the Federal
Telecommunications Act of 1996 (*Act”) as it applies to the services requested by Dakota
Telecom, Inc. and Dakota Telecommunications Systema, Inc. (“DTI/DTS™): and to make
recommendations concerning the service obligations that may be imposed, pursuant 1o
Section 253(b) and (), on DTVDTS with respect to their proposal 1o offer competitive

Incal telecommunications services in Fort Randall's service area.
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SUMMARY

(). Please sumimarize your iestimony.

=J e

A. It is important that the South Dakota Public Utilities Commission (*Commission™)
excrcise the authority granted to it under the Federnl Telecommunications Act to assure
that local competition in the Fort Randall service area is in the public interest. With
respect to the Rural Exemption from the requirements of Section 251(c) of the Act, Fort
Randall should not be required to provide unbundled clements or services unless it would
not be unduly economically burdensome, is technically feasible, and is consistent with
universal service principals. As I will explain, Fort Randall is not, at this time, requesting
un exemption from the services DTUDTS have requested. Should DTUVDTS later make u
bona fide == uest for additional services, Fort Randall would need 1o evaluate that request
on its specific facts.

With respect the service obligations that should be imposed by the Commission on

DTUDTS, pursuant to Section 253(b) and (f), the minimum obligations and service

conditions the Commission should impose are as follows: 1) DTI/DTS should be
required, within o reasonable time of initiating service, to offer busic lelecommunications
services to all customers; 2) out-of-town rates should be competitive with Fort Randall’s
out-of-tawn rates; und 3) DTI/DTS should be required to offer the same local calling
scope, including EAS, as Fort Randall is required to offer. (Collectively the service
obligations of an *Eligibls Telecommunications Carrier™ or “ETC".)

Finally, DTI/DTS have indicated the intent 1o obtain universal service funding 1o

support the cost of their network. In contrast, Fort Randall does not currently qualify for
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universal service funding. [ronically, DTI/DTS’ decision to duplicate Fort Randall’s
existing network may result in Fort Randall qualifying for such lunding. If it does
qualify, those funds will be needed to protect universal service and should not be diverted
1o DTI/DTS. The public should not be required to subsidize DTVDTS" decision to
overbuild in these very rural exchanges. DTI/DTS should only build those facilities that
are economically viable without a public subsidy.

The Rural Exemption

What is the Rural Exemption?

. In recognition that unregulated competition would not be in the public interest,

particularly in the service arcas of Rural Telephone Companies, Congress established
ditferent obligations on Loth the incumbent local exchange carrier (*ILEC™) and on the
competitive local exchange carrier (“CLEC"). The Rural Exemption relates to the
process for determining the obligations of the ILEC. The Service Obligations of Section
253(b) and (1) relate to the obligation of the CLEC,

Is Fort Randall a Rural Telephone Company?

Yes. A Rural l'elephone Company is defined under the Act, 47 U.S.C. § 153(37). Fort
KRandall would gualify under any of the four alternative definitions. For example, Fort
Randall has ___ access lines, significantly fewer than the 50,000 access line limit for a

Rural Telephone Company.

Q. What provisions of the Act relate to the Rural Exemption?
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A. Fort Randall’s attorneys will discuss these provisions in our brief to the Commission.

They advise me that the largest local exchange carriers are required to comply with the

L s e

interconnection obligations of Section 251(c), which provides:

In addition to the duties contained in subsection (b), cach incumbent
local exchange carrier has the following duties:

(1) DUTY TO NEGOTIATE- The duty to negotiate in good faith in
accordance with section 252 the particular terms and conditions of agreements
to fulfill the duties described in paragraphs (1) through (5) of subsection (b)
and this subsection. The requesting telecommunications carrier also has the
duty 1o negotiate in good faith the terms and conditions of such agreements.

(2) INTERCONNECTION- The duty to provide, for the facilities and
cquipment of any requesting telecommunications carrier, interconnection with
the local exchange carrier's network --

(A) for the transmission and routing of telephone exchange
scrvice and exchange access;

(B) at any technically feasible point within the carrier's network;

(C) that is st least equal in quality to that provided by the local
exchange carrier to itself or to any subsidiary, affiliate, or any other party to
which the carrier provides interconnection; and

(D) on rates, terms, und conditions that are just, reasonable, and
nondiscriminatory, in sccordance with the terms and conditions of the
agreement and the requirements of this section and section 252.

(3) UNBUNDLED ACCESS- The duty .o provide, to any requesting
telecommunications carrier for the provision of a telecommunications service,
nondiscriminatory aecess to network elements on an unbundled basis at any
technically feasible point on rates, terms, and conditions that are just,
reasonable, and nondiscriminatory in accordance with the terms and conditions
of the agreement and the requirements of this section and section 252. An
incumbent local exchange carrier shall provide such unbundled network
elements in & manner that allows requesting carriers to combine such elements
in order to provide such telecommunications service.

(4) RESALE- The duty--

(A) 1o offer for resale at wholesale rates any telecommunicutions
service that the carrier provides at retail to subscribers who are not
lelccommunications carriers; and

(B) not to prohibit, and not to impose unreasonable or
discriminatory conitions or limitations on, the resale of such
telecommunications service, except that a State commission may, consistent
with regulations prescribed by the Commission under this section, prohibit a
reseller that obtains at wholesale rates a telecommunications service that is




avaulabie at rezail only W a category of subscnibers from offering such service
10 a different calegory of subscribens

3 {5} NOTICE OF CHANGES- The duty to provide reasonable public
By ¢ : notice of changes i the information necessary for the transmission and routing
3 ol seTvices using that local exchange carmer's facilines or networks, as well as
. of any other changes that would affect the interoperability of those fa litics
7 and networks
8 (6) COLLOCATION- The duty 10 provide, on rales, terms, and
% conditions that are just, reasonable. and nendiscrimmnatory, for physical
ta collocation of cquipment necessary for interconnection or access to unbundled
i network elements at the premises of the local exchange carrier, except that the
12 carrier may provide for virtual collocation if the local exchange carner
" 13 demonstrates to the State commission that physical collocation is not pructical
14 lor technical reasons or & scause of space limitations.
15
17 In recognition that these burdens may not be in the public interest with respect to
I7 competition in the service areas of Rural Telephone Companies, Congress provided an
I8 exemption from these requirements, which I have been advised I3 contained in Section
19 251(f), and also a process for waiving that exemption if the specific request is not unduly
20 cconomically burdensome, is technically feasible and is consistent with the goals of
1 universal service. That provision reads as follows:
n (1) EXEMPTIONS, SUSPENSIONS, AND MODIFICATIONS-
3 (1) EXEMPTION FOR CERTAIN RURAL TELEPHONE
24 COMPANIES-
24 (A) EXEMPTION- Subsection (¢) of this section shall not apply
26 to a rural telephone company until (i) such company has received a bona fide
27 request for interconnection, services, or network elements, and (ii) the Stare
b commission determines (under subparagraph (B)) that such request is not
29 unduly economically burdensome, is technically feasible, and is consistent
10 with section 254 (other than subsections (b)(7) and (c¢)( 1 XD) thereof).
] {B) STATE TERMINATION OF EXEMPTION AND
12 IMPLEMENTATION SCHEDULE - The party making a bona fide request of
n a rural telephone company for interconnection, services, or network elements
14 shall submit a notice of its request (o the State commission. The State
35 commission shall conduct an inquiry for the purpose of determining whcther to
35 terminate the exemption under subparagraph (A). Within 120 days afler the
37 State comimission receives notice of the request, the State commission shall
5
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terminate the exemption if the request is not unduly economically burdensome,

is technically feasible, and is consistent with section 254 (other than

subscctions (b)7) and (c) 1 XD) thereof). Upon termination of the exemption,

a State commission shall establish an implementation schedule for compliance

with the request that is consistent in time and manner with Commission

regulations

Q. Are determinations with respect to the waiver of the Rural Exemption specific to the

actual request for services?
Absolutely. This is demonstrated by several portions of the above statute. First, in order
1o trigger a request [or the waiver of the Rural Exemption, the request must be “bona
fide”. Decnuse n CLEC could request a broad range of network access configurations and
related services, a bona (ide request must necessarily be limited to the specific network
conligurations and services actually needed. A request for network configurations and

services that are nol needed would obviously not be a bona fide request.

Second, until the CLEC aclually states the network configurations and scrvices

necded, the Rural Telephone Company cannot determine whether satisfying the request
would be unduly economically burdensome, technically feasible, and consistent with
universal service goals.

Third, if the Commission walves the Rural Exemplion, it must “establish un
implementation schedule 1 3r compliance with the request”. That would not be possible if
there has been no request for the specific network configuration or services which the
Commission is to require; and certainly, the Rural Telephone Company should not be
required to invest in network changes that are unnecessary.

Q. What services have DTIV/DTS actually requested?

26.0% 130




I A. On August 12, 1997, DTUDTS sent a request asserting the need for every possibic

network configuration and service imaginable. Fort Randall, on September 8, 1997,

S e o T RN L o I i,

responded pointing out that the request was not realistic, that *Dakota cannot possibly
need the rnge of services it has demanded”, and asked DTIDTS to describe the specific
network configurations and services actually being requested. Tom Hertz, CEO of
DTI/DTS, on September 8, 1997, sent a reply letter, which modificd the earlier brouder
demand for services stating:

Dakota docs not need any of Fort Randall’s facilities to provide local exchanye

services in the Viborg and Centerville exchanges. Dakota's only requirement

for interconnection is essentially identical to an EAS (Extended Ar 2 Service)

agreement between local exchange carriers for the exchange of loc 1 mafYic.

Dakota is willing to enter into exactly the same kind of physical

interconnection agreement it now has with US WEST for reciprocal,

symmetrical exchange of EAS-type traffic.

In response, Fort Randall has provided the requested EAS type agreement.

In & letter dated Scpte mber 25, 1997, DTU/DTS restated that they did not wish any
other services beyond the interconnection services listed in its Scptember B, 1997 letter.
In that same letter DTUDTS asked, for informational purposes only, what Fort Randall’s
wholesale discount rate would be. That rate, along with the start-up cost associated with
the billing changes required to provide services at wholesale has also been sent to
DTUDTS. Finally, as an after thought, DTUDTS asked what the costs of unbundled
netwark elements would be. Because DTI/DTS have not requested any such services,

and has no current intention of purchasing any such services, these latter reqguests arc not

bona fide requests. Fort Randall has, for informational purposes provided DTUDTS with

a loop cost, a switching cost, and a transport cost,




Fort Randall has received no requests for services other than the “EAS type”
interconnection and transport to which we have already responded. Fort Randall ean do
nothing more at this ime. [t cannot foresee any other service for which DTI/DTS would
have a bona fide need. [f DTIDTS have a bona fide need for additional services or
network configurations, il will need 1o expressly tell Fort Randall

Based on the services actually requested, Fort Randall can provide those services.
Consequently, the Commission should find, based on information currently available to
Fort Randall, that Fort Randall has not requested an exemption from the obligations of
the Act. Fort Randall, of course, may revisit the appropriateness of an excmption should

new services or nelwork configurations be demanded.

J. If a waiver is granted for one service or obligation under Section 251(c), does that result

in the loss of the entire Rural Exemption?
No. Just as the appropristeness of a waiver must be based on the specific services and
network configurations requested, and 8 CLEC can make new requests as its needs
develop or change, the waiver of the exception for one service or network configuration
obligations does not prevent the Commission from upholding the exemption as it relates
to a different service or network configuration,

For cxample, it may be possible to support the provision of unbundled loops. It
would be an entirely different matter if the CLEC were to ask for subloop unbundling,
thus stranding portions of the loop investment. Such a request would very likely be

inconsistent with universal service goals.

iy
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Similarly, Fort Randall must offer a wholesale discount as a condition of requiring a
carrier to meet the Eligible Telecommunications Carrier service obligations of
Section 253(1), which 1 discuss later in this testimony. The singling out of that
interconnection obligation, which is contained in Section 251(c)(4). clearly demonstrates
that relinquishing the exemption from one Section 251(c) obligation does not result in the
waiver of the exemplion for any other provision of Section 251(c).

Section 153 Service Obligations

What provisions within the Act give the Commission authority (o imposc the service
obligations you are recommending on DTUDTS and to deny DTIVDTS authority to

receive universal service fund suppont?

. Fort Randall’s attorneys will discuss these provisions in our brief to the Commission.

Ihey sdvise me that the relevant provisions include:
47 U.S.C. § 253(b), which provides:

STATE REGULATORY AUTHORITY - Nothing in this section shall
afTect the ability of' a State to impose, on a competitively neutral basis and
consistent with section 254, requirements necessary lo preserve and advance
universal service, protect the public safety and welfare, ensure the continued
guality of telecommunications services, and safeguard the rights of consumenrs.

47 U.S.C. § 253(f), which provides in part:

RURAL MARKETS- It shall not be a violation of this section for o
State 1o require a telecommunications carrier that seeks to provide telephone
exchange service or exchange access in a service area served by a rural
telephone company to meet the requirements in section 214(e)(1) for
designation as an cligible telecommunications carrier for that area before being
permilted to provide such service. This subsection shall not apply--
(1) to a service arca served by a rural telephone company that has obtained an
exemption, suspension, or modification of section 251(c)4) that effectively
prevents a competitor from meeting the requirements of section 214(e)(1) . . ..
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47 US.C. §253(e)(!) und (2), which provide in pan:

(1) ELIGIBLE TELECOMMUNICATIONS CARRIERS- A common
carrier designated as an eligible telecommunications carrier under
paragraph (2) or £3) shall be eligible to receive universal service support in
accordance with section 254 and shall, throughout the service area for which
the designation is received--

{A) oller the services that ure supported by Federal universal
service support mechanisms under section 254(c), either using its own
facilities or u combination of its own facilities and resale of another cammer's
services (including the services offered by enother eligible welecommunications
carrier); and

(B) advertise the availability of such services and the charges
therefor using media of general distribution.

() DESIGNATION OF ELIGIBLE TELECOMMUNICATIONS
CARRIERS- A State commission shall upon its own motion or upon request
designate a commeon carrier that meets the requirements of paragraph (1) as an
eligible relecommunications carrier for a service area designated by the State
commission. Upon request and consistent with the public interest,
convenicnce, and necessity, the State commission may, in the case of an area
served by a rural telephone company, and shall, in the case of all other areus,
designate more than one common carrier as an ¢ligible telecommunications
carrier for a service area designated by the State commission, so long as cach
additional requesting carrier meets the requirements of paragraph (1). Before
designating an additional cligible telecommunications carrier for an area
served by u rural telephone company, the State commission shall find that the
designation is in the public interest.

A. Service Area Obligations.
(). These Sections authon e the Commission to impose certain service obligations on
UIIVDTS within Fort Randall’s study area. What is Fort Randall’s study urea?
A. The FCC requires Fort Randall to have a single, state-wide study area that includes the
service area of Fort Randall's afTiliate Mt. Rushmore. A single study area has been
required to prevent a company from segregating its high-cost areas into a separate area

for the purpose of receiving universal service funding and setting interstate access rafes
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Auached to my testimony, as Attachment A, is a map of the South Dakota telephone
company exchange areas. The map has been marked to indicate the Hermosa, Lake
Andes. Wagner, Tyndall, Tabor, Centerville and Viborg exchanges operated by Fort
Randall, along with the Keystone exchange operated by Mt. Rushmore.

A review of the map shows that the Keystone and Hermosa exchanges are
geographically close. Hoth exchanges are managed out of the Keystone :xchange and, by
the first quarter of 1998, the Hermosa exchange will use a remote switch which homes
onto the Keystone host switch. The Lake Andes, Wagner, Tyndall, Tabor, Centerville
and Viborg exchanges are managed out of the Wagner exchange. By the end of first
quarter in 1998, cach of th. se exchanges will be served by a remote switch which hemes
on to the Wagner host switch.

Does DTVDTS want to offer services in the entire Fort Randall service area?

. No. DTUVDTS have indicated that they only want 1o serve the Centerville und Viberg

exchanges. The attached map of the Telephone Company exchange areas demonstrates
that those exchanges are completely surrounded by the Dakota Cooperative
Telecommunications, Inc. (“DCT™) service area. DCT is an affiliate of DTUDTS. By
limiting their service offerings (o customers within the Centerville and Viborg exchanges,
DTUDTS can gain economies that would not be available if they were to install facilities
in Fort Randall’s entire study area.

DTI/DTS are seeking to overbuild a part of the system, which it hopes to finance, in
part, through universal service funding. At the current time, Fort Randall does not

receive universal service funding. However, as DTUDTS construct thei* own network,

11
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this could result in Fort Randall qualifying for universal service funding. It would be
ironic if subsidics must be paid due to the creation of a duplicative network. However., if
Fort Randall gualifies for this funding, it will be needed to support universal service, and
those funds should not be diverted to DTVITS.

DTUDTS should not be allowed to divent universal service {unding from Fort Randall,
which must provide facilities to serve all of the potential customers in all of its
cxchanges. By denying DTI/DTS universal service funding, DTUDTS will have an
economic incentive (o only build those facilities which can be supportad without a
subsidy. The public should not be asked to fund DTUDTS' voluntary decision to

overbuild in this very remote and rural area.

. What purpose would be served by the Commission imposing the ETC requirements

authorized by Section 253([) on a competitor in a Rural Telephone Company service

arca”?

. The ETC requirements serve the purpose of imposing some of the same service

obligations and, therefore, costs on a competitor that regulation imposes on the Rural
Telephone Company. For example, if the ETC requirements are imposed. a competitor
wuuld be precluded from coming into an area and only serving the most lucrative
customers or the most lucrative exchanges. Such a practice, known as “cherry picking”,
would drive up the average cost of serving the remaining customers and threaten the
ability of the Rural Telrphone Company to ofTer universal service at an affordablc rate.
Hy imposing some of the same service obligations on the CLEC as are imposed on the

ILEC, all else being equal, both companies should have the same average cost of service,
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1 and competition should occur based on actual differences in service capabilitics and

(¥

underlying costs, rather than based on unequal service obligations
1 (). Should the Commission impose the service obligations of an ETC on DTUVDTS?
4 A. Yes. However, there are different service areas in which the Commission could impose

the ETC obligations. Under one option, DTUDTS could be required to serve the

. Hermosa exchange. The justification for requiring DTY/DTS to serve the Hermosa

7 exchange would be to reflect the cost consequences of the FCC’s decision requiring Fort
(] Randall to averuge the Hermosa exchange costs in with the exchange costs in the other
v six exchanges for interexchange acceas and universal service funding purposes.
10 However, the cost of providing service in Hermosa is not directly affected by the cost
1 of providing service out of the Wagner exchange. Consequently, Fort Randall would not

12 be disadvantaged if DTI/DTS were not to serve customers in the Hermosa exchange, if

1 DTVDTS are not allowed to receive universal service funding to suppon its facilities.

14 On the other extreme, DTI/DTS could limit their services to the Centerville and

13 Viborg exchanges. In that instance, DTUVDTS would have significantly difTerent average

16 costs than Fort Randall. Centerville and Viborg would be “cherry picked™, not becausc of

17 their economic value in terma of particular customer mariets, but rather, because of their

1] lower than average cost for DTI/DTS to serve as a facilities-based provider. IfDTVDTS

19 were, lor example, required to offer facilitics-based competition in the Tabor, Tyndall,

20 Wagner and Lake Andes exchanges, the cost of service would increase very significantly.

21 Clearly, it DTUDTS are allowed to selectively serve Fort Randall’s exchanges,

n federal luw would not allow DTLDTS to receive universal service funding, because they
13
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would not satisty the ETC obligations throughout Fort Randall’s services territory.

Further, while the FCC has indicated a willingness to consider disaggreguting

noncontiguous service areas into separate study arcas, the six southeastern exchanges

served by Fon Randall should not be broken into scparate study arcas. They should be
considered contiguous. They are ail served out Wagner where the host switch will be
located, and Fort Rundall's service costs cannot fairly be disaggregated to treat
Centerville and Viborg as independent cost centers.
- Should the Commission establish a reasonable time period for providing service within
the scrvice area?
. Yes. An obligation to serve must necessarily include an appropriate time period.
DT 15 should be required to provide service throughout the service area within
24 months. This is sufTicient time to aliow DTVDTS to begin offering services
throughout the service arca.

B.  Service Obligations Within Exchanges Served.
. Regardiess of the service area obligations imposed on DTI/DTS, are there service
obligations that should apply to DTVDTS in every exchange DTIDTS serves?
Yes. Fort Randali has significant service obligations that affect its cost of service. It is
important that the samc basic service obligations be imposed on DTVDTS. If such
requirements are not imposed on DTLVDTS, it could be devastating to Fort Randall’s
ability to continue providing quality service at an affordable rate using state-of-the-art

equipment. More specificaily, DTUDTS should be required to:




Offer basic services to all customers on a nondiscriminatory basis.
. Set a rute that demonstrates that the offering is legitimate.

Provide adequate notice of its service offerings to all potential customers.

Ensure that the local calling scope is at least the same as that provide by Fort Randall.

1. Basic Services Should Be Offered To All Customers On A
Nondiscriminatory Basis.

. Why should DTI/DTS be reguired to offer its services to all customers in the exchanges il
serves?

. Unless these service obligations are met by DTUDTS, I am concerned about Fort
Randall’s ability 10 cont' sue providing quality service, at an affordable rate, using
state-of-the art technology. Absent the obligation to provide basic non-discriminatory
service to all customers at reasonable rates, | am concerned that Fort Randall could be left
with the sole responsibility of serving the 38 percent of its residential and nine percent of
its business customers that are located outside the towns of Centerville and Viborg,

It is also possible that Fort Randall could be solely responsible for serving all
residential customers. The result of such an unequal service burden would be very bad
for the more rural and residential customers -- the rates Fort Randall needed to charge its
remaining customers would increase dramatically, universal service would be adversely
altected, and the ability of Fort Randall to invest in new technology would be severely
limited.

Q. Please explain.




I A. There are several factors that could lead to the harms | described. First, Fort Randall has

2 a fairly traditional rate design. [1s rates are as follows:

. il Residential Single Line Busi

4 Bates  Acceas lings Ratey Access Lines

: Viborg $12.70 509 $26.00 93

7 Centerville 512.70 634 $26.00 97

L] This ratc design reflects the difference in the value of the service to the two classes of

9 customers. [t also reflects the difference in the two classes’ ability to pay. Using this
] type of rate differential between residential and business customers has fostered universal

1 service. As is apparent, the residential rate is set below the average rate, while the

12 business rute is set above the average rate.

11 If a competitor is allowed 1o serve only business customers, it will easily be able 1o

14 undercut Fort Randall’s business rate and cbtain & unfair advantage -- one which is not
13 based on differences in the cost of service of Fort Randall and the competitor. Obviously,
16 if a competitor serves only business customners, Fort Randall will lose the corresponding
1 sbove-average revenues forcing Fort Randall to raise the rates of its remaining customers.
i However, the Commission's Order in Docket TC96-125 prohibits Fort Randall from

19 increasing any rate, including residential rates, for at least 18 months. Consequently, in

20 the interim. DTVDTS would have the ebility to cherry pick business customers, and Fori
21 Randall would have n way to recover the lost revenues needed to sustuin service to the

7 remaining customers.

I6
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1t Q. Could DTUDTS decide to only serve selected business customers and, if so, what would
2 be the consequences of such selective service?

1 A. Yes. A competitor could decide to serve only one or two business customers in cach

4 exchange, which would be highly lucrative to the competitor, would provide ben=fits to

3 those few customers, but would be very harmful to the remaining 1,333 customers. In

6 both Centerville and Viborg, a single customer purchases approxin ately 10 percent of the
7 husiness access lines and is also responsible for a disproportionate amount of long

8 distance access revenues. Competitors like DTUDTS, which have an afTiliated long

a distance carrier, could even decide to price their local business rates (o serve such
10 customers at a very reduced rate, or even below cost, in order to obtain the profitable long

1 distance busincss.
12 Q. Would it be possible for a competitor to offer service within the town arcas of the
13 exchanges without offering service in the surrounding more rural areas?

i4  A. Absolutely. This is possibly the biggest concemn, and is a real poasibility, if the

15 competing carrier is not required to provide non-discriminalory service to all customers at
16 reasonable rates. DT1 operates a cable company within the towns of Centerville, Tabor
17 and Viborg. Therefore, DTS, through its affiliate, already has facilities going past the

s customers living within those towns, According (o a newspaper article, DTI provides

v video services to over 270 of Viborg's residents. DTI has no facilities to the telephone

20 customers residing outside of the towns. If DTI or DTS elected 10 serve customers using

21 DTI's cable facilities, they would have facilities passing the homes of approximately

17
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62 percent of the residential and 91 percent of the business customers within those two
exchanges.

The consequences of a policy allowing a competitor to focus on serving within th
town, while leaving Fort Randall with the duty 1o serve more rural customers, would be
very harmlul. Customers residing outside of the towna have a significantly higher cost of
service than those residing within the towns. Using the US WEST Communications, Inc.
BCPM methodology, Fort Randall has determined that the cost of a loop in its more rural
service ureas is $108.09 compared to a cost of $70.38 for an unbundled loop within the
towns

Therefore, if DTVDTS were allowed 1o serve only in-town customers, Fort Randall
would have a much higher average cost of service than would its competitor. This would
force Fort Randall to adopt zone pricing -- driving up the cost of service in the arcas
outside the town in order 10 make it possible for Fort Randall to compete for the in-town
customers. Fort Randall would also need (o abandon its policy of not charging for line
extensions required to serve new rural customers. Thus, new rural custome.s could face
cunstruction charges of thousands of dollars in order to obtain a connection.

In summary, if competitors are allowed to select the customers they will pursue, select

the scope of the local calling area, or limit the geographic area in which service will be

offered within the ser 'ice area of the Rural Telephone Company, a few customers may

benefit, but the more rural customers and those customers the competitors elect not to

serve (mostly residential) would see higher rates. This would adverscly affect universal




service, 1t may also become impossible {or Fort Randall to continue providing high
quality, state-of-the-art service in the future.

. What can the Commission do o prevent these adverse consequences?

Require DTIVDTS to offer its services to all customers at competitive rutes within the
exchanges it serves.

Is there a time period within which DTU/DTS should be required to provide service to all
customers within a particular exchaage?

Yes. | previously restified that DTVDTS should provide service throughout the service
nrea within 24 months. A different service obligation should apply to the offering of
service within a particular exchange. DTUVDTS should be required to offer service to all
customers within an excha ge within 12 months of Initially ofYering service within that
exchange. This is sufficient time to allow DTVDTS to install all necessary (acilities
within the exchange, and is the maximum period that DTI/DTS should be allowed to
engage in selective service offerings.

& DTUDTS' Rates Should Demonstrate A Willingneas To Serve All
Customers.

Why should the Commission require that the rate be set such that offering to all

customery is legitimate?
1L, for example, DTVDTS were to impose a uniform construction charge of 50 cents per
toot to customers located more than 100 fect from its feeder cable, the cost of DIVDTS"

service to more rural customers would not be comparable to the cost of service for
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in-town customers, and Fort Randall would be left with the duty to serve the higher cost
out-of-town customers

Similarly, if DTIVDTS were, for example to offer an out-of-town rate that was five
dollars higher than Fort Randall’s comparable rate while offering an in-town rate that was
tive dollars lower than Fort Randall's comparable rate, we should expect to see DTIVD IS
win the majority of the lower cost in-town customers while leaving Fort Randull with the
duty to serve the higher cost out-of -town customers.

If, on the other hand, DTUVDTS are obligated to make a competitive service offering
to all customers within the exchange, they would be required to have a competitively
comparable offering in rural areas. That, in tum, should result in DTIDTS having
compurnble avernge cost-of-service obligations and prevent an unfair advantage based on
selective customer offerings

3 DTVDTS Should Be Required To Give Adequate Notice Of Iits
Service Offerings To All Potentinl Customers,

Why should DTI'DTS be required to provide adequate notice of its service offerings 1o all
potential customers?

Uhe goal is to prevent DTYDTS from gaining an unfair advantage as a result of sclective
customer offerings. Just as price differences could be used 1o select the lowest cost
customers, marketing efTorts targeting only lower cost customers could have the same
result. Consequently, DTI/DTS should take ressonable steps 1o notily all customers of

the wvailability of their service,

0




DTUDTS Should Be Required To Offer The Same Local Calling
Scope.

Q. Could a competitor find a niche by simply offering local service without extended arca
service (“"EAS™)?
. Yes. Another competitive advantage could be obtained by unbundling EAS. Centerville
has EAS to Viborg, and Viborg has EAS to Beresford, Centerville. Flyger, Hurley, Irene,

Mavis, and Mayficld. While EAS benefits a majority of the customers, a competitor

could acquire thase customers not economically benefited by simply offering those

customers (which represent a sizable minority) local service without EAS. The
remaining customers of Fort Randall would see an increase in rates to make up the lost
EAS revenues, which would make the EAS option uneconomical to ade stional customers,
with a spiral that would eventually end up with Fort Randall offering EAS as a high
priced premium service, thus, eliminating the intended purpose of EAS.
The existing rates include the following EAS components in the basic rates:
Exch Residential R Busi §

Viborg $0.70 $2.40
Centerville $0.70 $2.40

What can the Commission due to minimize the risks you have described?

. Require 1IYTVDTS to have at least the same local service area calling scope as Fort
Randall. That is a particularly reasonable requirement in light of the obligation imposed
on Fort Randall by the Order in Docket TC96-125 to continue offering the existing EAS

services.




C. Conclusion
Q. Would the impasition of ETC service obligations be in the public inerest?
A. Yes. If the CLEC is required to satisfy the service obligations of an ETC: a) both the

competitor and the Rural Telephone Company would have similar average costs,

supplying a comparable range of services; b) the existing rate design, which i3 designed

1o support universal service goals, could be retained; and c) 1o the extent Fort Randull
luses customers under these conditions, it would not lose only the “winners™, rather, Fort
Randall should lose a mix of customers, such that the revenue losses should come closer
to matching Fort Randail’s average revenues per customer, which would also better
malch any offsenting cost saving.

Competition 15 a reality. But it should occur in a way that protects higher-cost
customers from harm and that benelits all of the customers, both business and residential,
in-town and out-of-town.

Universal Service Funding
Are you wsking that the Commission determine DTI/DTS® entitlement to future universal
service [unding in this proceeding?

. No. My purpose in discussing universal service fur Jing is to demonstrate that the scrvice
obligations under Section 253(f) stand separate and apart from the universal service
funding issues to be decided at some future date under Section 214(c).

My previvus testimony has demonstrated that the ETC service obligations are needed

to support Fort Randall’s ability to continue providing affordable, quality, state-of-the-art




services. Consequently, those service standards should be imposed without regard o the

yuestion of whether DTI/DTS should later qualify for universal service funding.

Further, it is important to remember that DTI/DTS have voluntarily elected to provide
its services using its own facilities. It could have simply provided service in these
exchanges through resale of Fort Randall's services. DTIDTS should 1ot be allowed to
receive a subsidy because of their decision to create an uneconomic and duplicative
system in a very rural service area.

It is also imponant to note that the only facilities DTI/DTS intend 10 install are
located in the Centerville und Viborg exchanges. DTI/DTS have no interest in providing
facilities-based service in Fort Randall’s other exchanges. DTUDTS' service decisions
are bascd on the proximity of their affiliated local exchange company DCT and DTI's
cable television facilities. In contrast, Fort Randall is required to provide facilities-based
service in all of its exchanges.

Fort Randall cannot be expected to meet its service obligations throughout its service
area i DTUVDTS are allowed to funnel away universal service suppon for its
unneccasarily duplicative facilities.

Q. Does this conclude your testimony?

A. Yes,
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Q.

Please state vour name, occupation and address

My name 1s Tom Hertz, and I am President and Chief Executive Officer of Dakota
Felecommunications. Inc., East Highway 46, P.0. Box 127, Irene, South Dakota $7037 |
am also Presidert and Chief Executive Officer of Dakota Telecommunications Group
Inc.. of which Dakota Telecom, Inc. is a wholly owned subsidiars
How long have vou been in a management position for Dakota Telecom, Inc.?
Since October. 1995
What was your position prior to being emploved to manage Dakota Telecom, Inc.
and its parent company?

practiced law with the firm of Ulmer. Hertz & Bertsch. P.C., Menno. South Dakota

from January 1. 1978 unul October, 1995, | was outside iegal counsel for DTI and 1ts
parent corporation, Dakota Cooperauve Telecommunications. Inc.. now Dakota
lelecommunications Group. Inc. from mud-1978 until [ assumed the positions noted in
my answer o the first question above

In your capacity as the CEO of Dakota Telecom. Inc.. are you familiar with the
faciual and legal background which gives rise to this controversy?

[am

What is your view of the issues to be decided by the Commission in this proceeding?

On March 12, 1996, Dakota Telecom. Inc. filed a Petiion for Registration and Authonm

-

y Construct Factlittes. The ongwmnal Petition referred to construction in Tea. South

DKo, and otner U 5 WEST Communications, Inc. owned exchanges

The Public Utilities Commission of the State of South Dakota “Commussion”™) 1ssued its

cate of Authonty to Dakota Tefecom, Inc. “To Conduct Business As A
Telecommunications Company Within The State Of South Dakota as authonzed by the
Final Order and Dec aon Granting A Cartificate Of Authonty Dated 10/

roErE
[ a2

Page 2
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DT/ Hert: Pre

1 ArALTIL I of the Conclusions of Law of the Final Order <tates as follows

: The Commussion grants DTI a statewde Cemtificate of Auth

3 de telecommunications services, incl ¢ local exchange services
3 ywever, with respect 1o rural 1zlephone comg DTI will have 1o

5 cormne before the C I roceeding hef able t
6 provide service in nursuant to 47 U S.C. §253(1

1% The on rotion for rural phone
16 mpanes 4s listed 1n Conclusion of Law Il 10 the ¢ight exchanges U S
¥i WEST has proposed 1o seil 1o Tiers i South

5 i-the-art vbnd fiber optic/coaxial cable ( “HFC™) facilines 1o

south Dakota, including Centerville and Vibore. South [

o = . s .
- s located in Viborg, South Dakota. Vibore and Centerville are located in two ot
=3 caanges whuch are referred w0 in Paragraph 6. above

i)

31 that Dakota Telecom. [nc. was planming to prov ephone service in
32 poth the Centerville and Vibore sxchanges 1 rest

33 wone Company had aprarentiv agresd 1o purchase those

.f}..l.r .
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Communicanions. Inc. Fort Randall Telephone ( ompany and the South Dakota

Independent Telephs

Lrslins

ne Coaliton

tlities Commussion hearings

Subseguent t

Fort Randal]l Telephs

from U'S WEST Con

the Centen

perale

By letter dated June 1

Fort Randall Te

SO, as prov

r Randall &«

ory ruling by the Commussion that
Dakota Telecom. Inc."s June 1, 1997 fequest for interconnection was not a bona fide
request for purposes of 47 L'SC $251ifW1 WA ). Dakota Tel ha
ruling 1o the Circy urt of Hughes County. South Dakota (Civ_ 97-292
In the * GocKet. und at approximately the same time, the South Dakota Public Utilitie
Commussion “found tha: it would hold a aeanng on whether Dakota shall be reguired 1o

Eligible Telecor

[ne 1ssuance of

ne Company ¢

1997, Dakota Telex

45 delined DV = al

“SDITC

ications. lnc. On

tle and Viborg exchanee

) participated 1n the aforementioned Public

ate of A

r about

n. Inc

iephone Conipany. Fort Randall Telephone Company is a “rur

B

provice service in exchanges owned bv Fort Randall

Daxota Telecom. Inc. has appealed the Order For And Notce Of Heanng An

2o acgule

sntered by the C

ammission

Page 4
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uthonity to Dakota Telecom [n«

Dakota Telecom Inc

wmcations Camer (ETC) requirements before being ailowed
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lor August 26, 1997 and ordered Pakota 1o file test

ony on or before .'\'.u;‘.hl 11, 1997

and Fort Randall 1o file lestimony on or before August 20, 1997

Dakota filed s Notice of Appeal on August 4, 1997 On August 8. 1997, For

Randall and SDITC. an Intervenor in the Commussion

the United States District Court for the District of S uth Dakota (“District Cou

el T - ke # ¥
cding removed the matter 1o

reptember 25, 1997, the District Court entered s Or nandine the mitter
back to Hughes County Circunt Coun
] 13, 1997, Dakota sent Fort Randall another request for
tion. On September 9, 1997 the Commussion found that the August |5
Tequest sas a dona Lide request as required by 47 L .5.C. 423
Subsequent to the flng of the appeal referred 1o 1n | D4 he

Commussion entered another Order For And Notice Of Heanng And Procedural Sch

in the sa

sei a heaning for November 3™ and 4*,

furdt teicpnone company shall be entitled 1o retain an exemption under 47

=31 1) for s service temitony”

testimony to be filec

By letter dated October 14,

tinlended 10 begin prov iding

that

November |, 1997

e docket which 1s the subject of Dakota Telecon Inc

s Jppeal. |

1997, on the 1ssue of “wheth

The Commission ordered simultaneous prefiled
1 by all parties on or before October 29, 1997

1997, Dakota Telecom. Inc. notified the Commussion

hal tone” to customers in Centerville and Viborz on

Fort Randail and SDITC responced by requesting that the

Comimussion prevent Dakota from providing local 1elecommunications services in the

Centerville and Viborg exchanges "without first comniving

the Commussion’s Drder

Page 5
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requinng a determunation of the service obligations related to these Rural Telephone

Company exchanges”

At an ad hoc heaning October 22, 1997, held with less than one day’s faxed not

0 Dakota Telecom. Inc.. the Commission decided to “include as an issue [at the

November 3™ and 4% heaning|] whether th

& LN

the requirements of an Eligible Telecommumcatons Camier. . before bemng

provide services in exchanges owned by Fort Randall ™ The proce

-hedule was amended to require prefiled testimony to be filed on or before October 30

The Amended Order for and Notice of Hearing and Procedural Schedule

141 sdme day

y s =rd + I8 - =
neanng scheduled for November 37 and 47 . Mondav and Tuesdav of next

week, 15 noticed as an adversary proceeding pursuant 1o Chapter 1-26

By us Order For And Notice Of Hearing And Procedural Schedule entered on the 317 day

ol July, 1997, the Commission asserts the authonity to impose upon Dakota, as a

ve service in Centerville and Viborg, requirements

established by the Telecommunicauons Act of 1996 to qualify for Universal Service Fund

support. 47 USC §2'4. The Commussion lacks subje:

CL MAaller junsqiclion 1o impose such

d condition because it has no stanutory authornty t » under either federal or state

slafules

Prior to November 1996. | practiced as an attorney in proceedings before the

Commussion for more than fifteen vears. | am famuliar with the statutes . 1 regulations

roverning the Commussion. [ am also familiar with the Telecommunications Act

934, us amended. the tederal starutes s0¥eming regulation of elecommunications.

Page 6
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The South Dakota legislature has given the Commission regulatory junsdiction with

regard to classifying telecommunications services and pricing of noncompetitive servicas

WO r-

tanffs, complamnts, unjust discrirination, neglect, or violation of state law and certificates
of authority to provide telecommu nications services. SDCL §49-31-21 requires
Commussion approval of construc :on of new telecommunicatons facilities. but that
statute has been found by the Cor. mission to be preempted by the Telecommunic attons
Actof 1996. (TC96-150, Order ! irually Disrmussing Complaint dated Seprember 24,
1996. Attached hereto as "Exhib. [") The powers and duties of the Commussion have
been spelled out in considerable ¢ 1ail by the legislature, with guitdelines and standards as

red by the siate copsurution. o state statute authorizes the Commission to impose
ETC requircments as « condition «  providing service

The Telecommunications . 2t of 1996 was passed by the U'nited States Congress

=ic

to provide for a pro-competitive, ¢ :-regulatory national policy to accelerate private sector

depioyment of advanced telecomr unications and information technologies and services
by opening dll relecommunicator - markets to competition

IN GENERAL.---No State or local statute or regulation. or other State ¢
local legal requirement. m: ¢ prohubit or have the efiect of prohibiting the
ablity of any :‘n.‘:r} to pro+ de any intersiale or itrastate
telecommunications servic - 47 USC §253a)

A lew very hmuted excepts ns to the general rule follow this sweeping mandate

Included in the exceptions s subsection 47 USC 253if), which states
RURAL MARKETS.---It shall not be a violaton of this section for a State
to reqguire a telecommunications carrier that seeks 1 o provide telephone
éexcaanyg t SEMVICE OF eXCRIANEe 2CCess IN 2 ServViIce area SETV "J "‘\ 4 MUY
clepnone com ""-.II'- 0 meet the requiremen Is in sechion ...-hl. { 1) tor
MER1gnalon as an & '1i"'|<.‘ ISCOmMIMUNICANIONS camer for Th.l.l At Delore
. "t-,' FC“-uUE-. ) "’i' ovide such service

Puage 7
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Section 214(e) requires a company to offer cenain services throughout its “service ares

Those services include: voice grade access 1o the public switched network, free local
usage, dual tone mult-frequency signaling, si gle panty service, access lo emergency
. |

SErVices, access o operalor services, access 1o inlerexchange services. access (o directon

assistance and roll limatanion to gualifving low-income customers

Congress has permutted. but not required, the State of South Dakota to tmpose the section

fequirements on companies secking 1o compete 1n areas served by incumbent
ral telephone companies

The Order For and Nouice of Hearing and Procedural Schedule issued bv the
Comnussion on July 31, 1997 states that the issue at the hearing 1s "whether Dakota shall
be required to meet ETC requirements before being permutted to provide service in
exchanges owned bv Fort Randall.
The Amended Order For and Nouce of Heanng and Procedural Schedule issued bv the
Commussion on October 22, 1997 states that “the second issue af this hearing is whether
the Commussion shall require Dakota to meet the requirements of an Eligible
Telecommunications Carmer before being allowed to provide service in exchanges owned
by Fort Randaijl.”

Both the July 31 Nouce and the October 22 Notice assert junsdiction “pursuant 1o
SDCL Chapters 1-26 and 49-31. ARSD Chapter 20:10:01 and the Telecommunications
Act of 1996 | Act)

Neuther Notice specifies the sections of the Telecommunications Act upon which

the Commussion bases s jurisdiction SDCL §1-26-1712) and (3} require 3 statement of
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passed legisiabion relatin

the |

£ 1s being held and a reference 1o th

'

1 1he statute ivolved

Y requirement. the language in

exercise the rower Ve [ -

alale inCluces the [

-y e
USHEASI0MNS

alate commussion.~—-The term ~“Siate ¢

o REANS e 0

Cidl | DV Whalever name

lesignateC) whuch under the

AW Of

JUNSGICUON With respect 10 (ntrasiale operations

Th g p— -
I he Commssion 15 a

~ommussion  [or purposes of the Communications Act of

d a8 amended

neod

tlam language of the C

TURICanons At 0f (934 establishes

10N Detween “States” and “State commussions”

.

ougnout the Act. ditferent dutes are delegated ro “State comm

mmissions” and 1o

se restnclions

eservead o 1 "State”

i ".,L_i""

- Aheddil

0 do 50, the South Dakota “State commussion™

1es Com

0N, Ads exoeedec

s lunsdiction

The federal Telecommunicauons Act of 1996 became law in February of 1994
™ agT ga I
ihe 1997 South Dakota Lemslarure, aware of the ~anges in leceral aw. constdersd. and

2 10 lelecommunications.  The legisiature specifically considersd
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and rejected legislation which would have imposed restrictions upon telephone

compamies providing service in rural telephone company service areas as perminted under

47 USC 52531

south Dakota House Bill 1227 was ¢ led “An ACt 10 revise ceran provisions

regarding the ing of telecommunications services. } provide for a gmiversal

senvice I

nE. 1o provide tor contributing to the fund and ro establish the use of the fund

It was first read 1n the House and referred 1o the House State Affairs Commuttes on

January 31, 1997, Section 13 } 31

of the bill proposed to amend SDCL chapter 49-31 o

include the following language

! proposes 10 provide any local exchange service i an ares
rved by a rural telephone company, the applicant shall satistv the service

ons of an eligible telecommi ¢
~OnuTussion Cetermunes that the reguirement is not in the public interest
and a waiver s granted bv the commission pursuant o section !4 of this
Act

- B Sarar th
nic3nons Camer. unjess

Section 14 would have allowed an excepuon 1 the ETC reguirement where the

n

incumbent rural telephone company had obtained an exemption 1o its intere nnection

sbitgation. The proposed language of the requirement 10 meet ETC ¢

Opporunity for waivers is drawn almost directly from the 47 USC $253(1) Section |4

the wiver section, provided that the heanng was 1o be b pursuant 'o chapter |-26, and
established standards for the grant of waivers
South Dakota House Bill 1256 was er titled "An Act 10 revise cemain provisions

relatng 1o the ¢ 4100 O telecommunicauons companes.” [t was first read in the

House and referred 1o the State Affars Commuttes on February 3. [097 It provided
Except as provided in the United States Code 17, section 253 as of

Ca ) W« 1 i SR e -
FSonuary B, (Y96, 1f the applicant proposes 1o At

age [0
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| SerVICe | ed by a rural te ne Com he applicant

3 ervice obligati ol an el e

3 1er as set forth in Umited States Code i7
4 uary 8, (996 However. an applicant may

5 ' a waver from the requirements of satisfving

nible

enIcAtons ca

ICiccor

The

(1 :r notice and bearing

155100 may grant the waiver if

b pursuant to chapter |-26 the public

. that it would not adversely impact universal service, that prices for local
10 exchange service would be just. reasonable able. and that
i1 ua f L e ¢
13 [ wa n person when the House State Affairs Commutties met to consider bott
14 biils 19, 1997, Propc ' -=7 Included the Chairman of the Public
15 L ulities Commission s Counsel. The Charman of the Public Unilities

ons CAMel reqQuiraments a5 a ¢

ea. This Motion carried on 3 voice vole

- y s I h ———
- dnguage o =%-31 winch would have granted the
M i AL P s , - fine nromuloatine milec srrciiamt &
- POWCEDS Noccssdry, Including promulganng rules pursuant t«
y " o
- -0. [0 implement and complv with the provisions of lelec Aot
- 0r 1Y Latled o0 a voice vole
-5 256. the second bill which contained the
e el gt g o et oy ot m e | el en ol
- ahdliadiCU TURL DIOlECTIOnS Wwas defermed ersiative dav
5 - - — L - - -
= i e le.ccommunications legislation that did pass the 1997 South Dakota
b Legislature naned the § Ing .anguage




TO97.062

DTI/Hert: Pre

if the future rules pPoiicCies,

2 of South Dakowa and all its polincal

|

3 le consistent with and fun &5

3 ugh 49-31-63, inclusive. Any rule, policy, action, decision

fa 1 A regulatory agency shal nsider I Ci

1 C rs. including local exchange camers. and oth

3 IATEe Maximum ¢

i 41 ElLm on e ins

1 2160 rker jeh 10,5 B8, inclusy
;
12 The ith Dakiota e tated it n state nolicie ctions shi

3 e Consist 1 law € did not include the verv tvpe of restrictions whick the
- Con S1OM proposes t s¢ on Dakota. The action which the Commussion 1
5 PrOPOsSes 10 ¢ der would not on e the letter of its leg:siative mar 1.

6 would alo be contrar he pro-competitive spintt of both the ¢
17 Telecommunications Act of 1996 and (he newly of cted "polic at will guide and direc

u ~r b
n Folcant

v
n

[

X UTeparaniv




TC97-062

DTI/Hert: Prefiled Testimon

Q.

Assuming that the Commission is found to have subject matter Jjurisdiction to
impose ETC requirements, what service area would be a ppropriate for DTI in

providing service in Centerville and Viborg?

The Commussion should disaggregate the Fort Randall Studv Area 1o contiguous areas

which in this case would result 1n a service area of Centerville and Vibore, which dre

e

contiguous with each other. but geographically separated from the remainder of the Fon

Randall service area

Does that conclude your testimony?

Yes it does
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DTl Hertz Prefiled Testrmony

CERTIFICATE OF SERVICE

I, Knistie Lyngstad, do hereby centify that I am the authonzed representative of Dakota
lelecom, Inc.. and that on October 31 1997, [ faxed a true and correct copy of the foregoing

PREFILED TESTIMONY OF THOMAS W. HERTZ 1o

Richard Cont
SD Independent Telephone Coalition
PO Box 57

Pierre, SD 57501
FAX: (605) 224 163

William Bullard

Executive Director

SD Public Unlities Commussion
500 East Capitol

Pierre. 5D 57501

=

i60%) I 3R09

Michael J Bradley

Moss & Bamen

4800 Norwest Center - 90 S 7" 54
Minneapoiis. MIN 55402-4129

5 -

6123 339 6686

'_"q:‘u‘&_"-_ g w5l Jt:n—-ﬂ

Krispe Lyngstad = M /)

Page |3




DAKOTA TELECOM, INC.

VKO A

AL GO TTE T
IREN] MR HE D

November 6, 1997

Mr. William Bullard, Executive Director

South Dakota Public Unlities Commussion e H DA _ -
State Capitol e é ' E"‘-
500 East Capitol :

Pierre, South Dakota 57501-5070
RE: TC97-062

Dear Mr. Bullard;

On behalf of Dakota Telecom, Inc., (“DTT”) a wholly owned subsidiary of Dakota
Telecommunications Group, Inc.. (“DTG"), I have enclosed ten copies of the
LATE FILED EXHIBIT #24 for docket TC97-062.

Sincerely,

y '
Al =l ol ilad

Kristie Lyngstad
Admumstrative Assistant

Enclosures

Cc Rich Con
Michael Bradley




DTI Cable Television

DTIl's new cable system offers; (bt tioes

43 basic channels e ——

for only

$24.95 per month

Introducing
TELECOMMUNICATIONS

- SRR 7!
HBO & Showtime o — SERVICES
for only $7.95 each per month WIS e b

in Centerville and Viborg

AND COMING SOON...

[ —

A LN " : - — - Lo LLErMONT
£ more premium channels

Bl 3]
Cinemax m ,__..._....._._.....:]:: .
Cinemax I Y e
Showtime II A A1 -
HBo1 e
Encore SC-H......... Case TV
Fncore Plex

Starz

4 pav-per-view channels

BT from

S Dakota Telecom, Inc.
If you purchase cable television service FTeamwork | DTl is a wholly-owned subsidiary company of
from DT, vou can get Unlimited Internet EET

Y W o 56 Dakota Telecommunications Group, Inc. (DTG).
Access for § 14.95/ month “ALE TS ———_ 7 | PO Bow B8
"UFETIME................ .58 Ea ‘.‘;:‘_r-l.u.._.
= L e T WO SO Chati
If you have questions concerning DTI's new cable WEATHER ... 60 IR
offeriigs or other DTG services, please contact us "estwvs *premiem Sasasd gy iy ﬂm
a1 {605) 263-3301 or 800-239-7501. 23

T RANSF O H M I'N G C O

5 vt = P .ll-Jl"'u., ot i B



Dakota Telecom, Inc. (DTI)

At Dakota Telecom, Inc. we're more than just a phone and
cable company. We're part of your community,

As a business partner, we bring, vou high-quality telephone

and cable television services

\s part of a lar_2r company, we can also ofter vou low-cost
long distance and high-speed internet services to fulfill all
vour lelecommunication needs

As a community member, we support the people of the
communities we serve, We show our support through
contributions to education, athletics and medical care;
donations to fundraisers and benefits; and membership

in economic and community development associations
The Distance Learning Project is one of the great programs
we are proud to share with Centerville and Viborg

DT1is a wholly-owned subsidiary company of Dakota
Telecommunications Group, Inc. (DTG).

Dakota Telecom, Inc.
PO.Box 66
Irene, SD 57037-0066

(605) 263-3301
800-239-7501
(605) 263-3995 fax

e-mail: infodtg.com

www.dtg.com

Internet Services

DTG offers tull, unrestnicted access to the Internet

*World Wide Web (WWW)
*Nowsgroups

*F-mail

*File Transfer Protocol (FTP)
*Internet Relay Chat (IRC)

We utilize the fastest modems on the market to provide vou the fastest access

and the quickest download times

Unlimited Internet
for $14.95/month

{reqularly $17.95/month)

Offer valid if you sign up for DT1 cable television and/or tedephone scrvices

This special offer includes:

*FREE Software & Activation

*Unlimited Access Hours

“Twir mailbaxes ( Additional mailboxes $5,00 each)
*Superior technical support Monday- Friday, 8 am. to 8 p.m

Other Available internet Packages: (monthly charges)
{ These packages require account activation. )

Casual Access (10 hours/month) - 8895

Guaranteed Access (25 hours/month) - §14.95

Unlimited Access - §17.95

Account Activation: (one-time charge)

Basic Activation - $15.00 (for users with their own software)
Deluxe Activation - $19.95 (includes a licensed version of Microsoft
Internet Explorer and a pre-configured dial-up kiv.)



Long Distance

Your long distance should be simple and affordable.
DTG has a long distance plan especially for you,

13¢ per minute

One guaranteed rate
24 hours a day, 7 days a week

6-second billing
Call time s calculated i siv-second intervals instead o full minuat

OOV e et Paving for Lume you re ool using!

No Risk guarantee

We also provide a detanled long distance analysis at no cost for businesses
special term rates are available, Please call 838 269-3D7TG 1o talk 1o one of

our Commumcations Consultants

PLEASE NOTE:
Regulations reqaire written authorization to switch from vour
current long distance provider to DTG plan. Signing the form that

woompanies this brochure serves as written authorization

If vou purchase long distance service from DTG, you can get
Unlimited Internet Access for $14.95/month

INFORMATION & SIGN-UP MEETINGS

You may already have our Cable TV service...
now see what else we can do for you!

Come visit with us about the new communication opportunities
available from Dakota Telecom, Inc, (DT1)

VIBORG

Wednesday, November 5
7:00-8:30 p.m.
Viborg School Gymnasium

CENTERVILLE

Saturday, November 15
9:00-10:30 a.m

Centerville School Gvmnasium

Wednesday, November 19
1:30-2:30 p.m.
Semor Citizens Center

DTI inwvites you to attend any of the above listed meetings, We will answer
JMy qur\hun\ vou may have and £ive vou the H-|"|.‘|!ﬂuT1I[I ] sign up fof anv

of the services listed in this brochure

Refreshments will be served and everyone gets a FREE gift

just for coming!

We look forward to seeing you at one of our community meetings!

sign up for DTI Cable TV or Telephone service at one

of these meetings and receive a service certificate for

525 OFF""” first month’s bill!



Local Telephone

DT otters both residential and business local telephone service at very

COMIPelitive prices

PLEASE NOTE:
When vou switch 1o DTI, your telephone number will change, The first three
numbers, the pretix. will change. For vour convenience, the last four digits will

remiaun the sam

For Centerville:
You live in Cemerville and vour telephone number is 5631234 When vou

switch to D1 telephone service, vour telephone number will be 3521234

For Viborg:
You live in Viborg and vour telephone number is 326-4321. When vou switch

to DTI telephone service, vour telephone number will be 7661321

Centerville & Viborg: If vou want DT1 to provide your local telephone service
and want to keep your current long distance prov der, viru need to contact vour

current long distance provider and tell them vour new telephone number

Pick one custom calling package

FREE for 3 months!

Plcllgl A-Call Waiting, Call Forwarding & Speed Calling (8 numbers)

Package B- Ciller 1D*, 3-Way Calling & Call Waiting

" -J--'r' |I|rJ Featiire nrguites Catler 1D o

You may choose either of the packages and enjoy the features FREE for three
months, After the three-month free trial, you may decide to purchase the
features package, purchase another features package, or drop the package.

Residential Telephone
Required (monthly) Charges:

Restdence AlLess 52
Ressdence Access Ling 150
State of S Impaired Tax 015
County 911 Tax 07
Tintal 170

Business Telephone
Required (monthly) Charges:

Single Line Two or more Lines

business Access L17.50 Business Access S17.50
Business Access Line | -mg!. ) 350 Business Access Lineg b per ling
State of S0 Imparred Tax 015 State of SD Impaired Tax 015
County 911 Tax 0,75 County 911 Tax 0.7

ltal (single line) 21 N Examde Tinal (double line).... 548 80°

* Fuamply totadi do not inliide applicable salcs i

pr—

Add-on Options

Optional (monthly) Charges:
110 Winng Mantenance §1.00
Touch Tone Line Access FRE}

FREE for 3 Months!

Custom Calling
Features

Unlisted Phone Number 01,50 Package A- call Waning (al

i hoirwanding & Speed Calling (8 aumbers
Extra Listing ... i 0,35
Rotary Hunt (per line) LI Package B- Caller 110 4 Way Calling

& Call Wanting

It you purchase local telephone service from DTI, vou can get
Unlimited Internet Access for $14.95/month
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hearing for
In the Matter of th iling by Dakota

Incorporated, Dakota Telec cations

Incorporated, and Dakota | tive
»lecommunications, Incorporated, fc Iterconnectio
ith Fort Randall Telephone Company .

The time i approximate] 1:30 p.m., and t

yvember 1997, The loce n c the

Room

I am Jim Burg Commission Chairman,

Commissioners Laska Schoenfelder I am Nelson

also pregent. I am presiding ove is hearing.

The Commission has ju diction pur

including 49-

l, and 49-311-

Act, includi

ng was no

mmiaasor hrda
Mmisgion J Or ana

ocedural Schedule issued

Noti
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MR. MARMET: I have a number
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. From what the Chairman indicated, there are additional |
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|
1 believe the Commission has already clarifi in its

are being relied on for authority to onducl the
' review, this evic tiary proce
; With res paragrach number two, cta |
£ redq ts that ertain standards be irticulated as to

/ the 1 f Dakota ing C reguirements a |
|
H an awfully vague reguest [t erctainly ha t
* indicated what standards it believes needs be
1 ATkl lated We would ppos the mot n.
11 ME T 5 A 1ght larify, I'm not
12 asking the hearing be layed today I'm asking the
13 hearing not be clos rRul - 40 - - in 1 t E these
1
14 BLtatutory provisions that were cited by the Chairman at
[
15 the outset f this hearing, ! was not provided with |
|
|
14 those statutory references in t Amended rder and
|
] 7 . ¥ 3 B, ’ P 1 « by - ' B - .
1 N ice f Hearing and Pr edural hedule The i Aitute
18 1 -26~-17 18 clear 1if thi 1 i ntested hearing, my
19 lient is entitled ¢ have this information provi L
2 1t prior to the heari I'm willing ¢t 1 ihead with
21 the hearing today., but ! do reqgue t t the hearing
not be closed, but that it be sntinued at its
{ 1
<3 | ncl lon 80 Ut I can meet whatever new burdens are
24 placed on my cli t
28 51 ther commente |
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1 | exchanges from the language which would have re

£
i
[
w
(1

e A |

2 | Dakota to seek additional authority before beginning
. AL
E jervice 1a those exchange: The Commission has not
.
E i
|
E amended that order to change its exclusion f those

571 ag, Furthermore, Dakota was already serving
{
| 1 |
6 |} ers in the exchanges in question prior te the l
7 ip;:u:uﬁw of those exchanges by Fort Randall.
8 | Based on these circumstances, or any one of
9t 1, the Commission should rehear the matter to
10 ietermine . whether it has jurisdiction to
11 iet ine whether Dakota ild be re red to meet
|
q = I O . :
12 | eligible telecommunications carrier reguirements; two
| 7 f
13 | wiiether it should be doina N an o
13 | wiiether 1t should b olng sC0 on a ad hoc hearing
|
14 ib]b:ﬁ or should be pursuing rule making proceedings:
15 | and, third, whether tt @y are still excluded by
16 | the order which granted Dakota‘'s certificate of E
e R e : |
17 authoritcy cond ion [
iin |
1 Yy comments from any of the |
. = |
L3 parties !
20 MR. BRADLEY Briefly First f all, the
<1 | legal argument has, of course, already answered by

B | o =} - vy 1 = . - . - gy - ¥ ’

23 | on that point. With regard to the issue of ownership

24 »f the exchanges at the ime the rder wa issued, the

. € ., iTrt bl o X i B8 " 4 = nen r ¥ r Fy T ha ta -
ing 1 declir rul e nature
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p juess, preferable to give the Commission some guidance

2
!
2

1 st how 1t ig to conduct these prc ceadings, By # :---::.un'.'y
4 isn't a prer isite to the Commission ordering 253 (f
. Diigatl n o g ve cdIIllers.
1
¢ 1ally, we concur with the statements of I
' 1
] M1 Bradley 1n response t paragraph five The |
i % T i - rhoa T R EE * 4 P . " a wp i1 4 - -
B | language § ne el 1Ll atl1on )Taer 31d nNoc
- 1 |
} excl Dakota fo r from the f) safeguards. The
10 language, 1 thi . Bpecifically talks about the fact |
. . | |
11 that that rticulaz guard was not currencly
12 applicable. as Mz Bradley has pointed out, Dakota
1
A
j ha recently sent notice t the mmiopion indicating
1 4 that 1t i1nte Lo mmence, or it intended to commence
1% providing dial ton a8 of November 1st. And being

17 WIEST I would recommend that the
18 mmission deny the application for rehearing '
19 CHAIRMAN BURG h I mean

i
F £ WIEST don't you wvote n that one :
21 BUR I move that we i deny it
2 OMM 1 1 H LSON I would B¢ nd it
| TOMM 1 IONER "HOENFELI I*11 - Oncur
24 CHAIRMAN BURG Just a clarificatior That |
25 request [or rehearing was of the ad hoc hearing, is
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1 taking the public interest for all effective parties:

2 | MR. MARMET: Absolutely. And that goes to :-.zy!

1 | previous motion I think this should all be

: case-by-case basis, The question of whether eligible |
; telecommunications carrier requirements should be

I imposed on any i8 an 1 ¢ that will arise again
i
g | within t gtate. If the Cormission holds |
| |

9 | hearings on a age-by-case D4aB1l8, 1L Wwill De

- |
|
10 | increasingly difficulc. It would lead to numerous ;
11 \ppeals The guestion will always be was this done on |
i
12 1 competitively ral basis? As I would ts the
13 lagislature is the body that should be deciding n a |
14 | statewide basis whether these obligations oI |
|
15 | shouldn’t be imposed. You, as a Commission, would then

CHAIRMAN

1

18 MS WIEST: 1 recommend that the Commission |
| |

15 iefer action on that moti |
i

21 “HAIRMAN BURG: Agreed. |
|

21 WIEST : Anything elsge? |

i - S B e S i
+8 an '-:I_I--}-'ro--rl- 100N LO

=
b |
21

leave to make additional

y A : S = o T, ma e i — 1y
- mot . f ChE BHNOIL LCilmMe DE ween ¢ U

| s s s 3
9 PFrrh rh il W ] s - - 7 "l T 5w = F
25 | which the issues were expanded and this hearing, and
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4 1 | parties’ interpretation of what Dakota is requesting,
- : |
L] - i - - - 11 = ;
< | we are requesting a full range of services, And so thel

i | Commission does have to determine

whether to continue

1
a

4 | the exemption. The exemption exis

P
0
=

-
m
rr
o
it
[ =1
by

As to the second question, I'd agree with

=

‘.
-
P
"
o 7
i+
-
"
-
-
™
P
t

no purpcse to go on to determine

! | Dakota - or Dakota’'s cobligation to pProvide ET(

8B | sBervices,

i R T T .
7] MS . IEST: Staff i1is reques

12 | MS. WIEST: I recommend the motion be denied.|
) "HAIRMAN BURGC 111 move we denvy the |

14 100 !

15 | COMMISSIONER NELSON

16 | COMMISSIONER SCHOENFELDER : I'll concur.

17 | Q 1F Vs ATy - =
[ MS. WIEST: Any other motions? Do any of the

i8 | parties wish to make an opening statement?

19 | Mr. Marmet?
20 MR. MARMET 1'll reserve my opening
21 Statement

22 | M WIEST. A ria k -
MS. WIEST: ANlY other parties, opening

|

A |

23 st b e ntEg? ar 1 o o 1

2 :J atements iou may call your first witness.
.

-a |

24 ME BRADLEY Bruce Hansor

n.'--
B — = ——
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1 BRUCE HANSON,

- alled as a witness, being first duly sworn,
1
q was xamined and testified as follows

e o Y
6 | o Would you please state spell your full |
1 ]
] name
H L Bruce Hans . - I i L5 H A=-N=8 n
] . you are employed by
| A ison C inication |
11 2 ANld Your § Bltion with Hant o mmuni AtionAar
. ;\ i Fha - v - ra Y . T "y ¥ - 81 .
& s = il - i B £ L i 2844I 4 L H malis n |
]
13 C What's your relationship with Fort Randall:
i
|
14 | bt I'm als the arporate treasurer for Ha |
i
8 Hanson 18 a wholly whned subasidiary f I mean |
. Fort Randall is a wholly-owned subsi f Hanson
]
1 Q How many exchanges does Fort Randall perate?|
A even
19 Q many ac E lines Fort Randall
2 perate? |
21 A 810 |
22 G n average, that' sbout 83 awccesgs lines !Jr-r!
!
|
i3 exchange? |
| |
24 A. That's right, yes |
|
2 g Would you please give us a general ‘
. = c = 2 _J




AR

ription of those exchanges?

=y bt

: 2 The exchanges are - all of them are in
L] i1
- | =
< 3 areas. Five, 8ix of ctchem are located in the south
ir-j 4 | central or southeastern part £ Ehe state They serve,
you know, pri ly small t that have small
6 businesses catering primarily to agriculture
|
7 Q Give us a kind of a of size What's |

£ L8 11 idarge |

w
£
2
-
-
S
<
E
-
(o ¥
&

a

10 | small telephone exchange, |
s ]
11 C And Centerville has less than 830; it has 602
|
|
.2 : |
. - R .- i d é |
|
13 A Yegs, l
14 Q. And Viborg has 731 access line |
11 A Yes |
16 Q Congress enacted special protections foi
s'
rural telephone companies Is there any physical |
18 characteristic of the Fort Randall exchanges that are |
. |
19 | s » their geography, the income levels, anything that|
|
P ¥You can think of which would justify a conclusion that
21 ‘ongress did not intend to have the rural protections
1 ]
i
2 < iIPply ¢t the Fort Randall exchanges?
23 A. N In my mind the characteristics f a |
|
24 mall telephone mpany I mean, that would be ideally
1
25 suited to all the communities that we serve, '
|
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it of one host, our Wagner host switch
1 what's the relevance of that

& relevance? Disaggregating costs wi
multiple hosts, it might be easier
ingquish sts between different

host

S |

ey’ i 1

areas But where you have one commoun host
i

the common trunks coming to it, it becomes|
|

1 to digaggre * inven - I

! disaggregate investment costs

ith maintaining that investment. Just ‘

er. And as a function, ocur offices operatel
|
|
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it would
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1 | some of t ir actions have been to aac
| i e e 1 . ITEN - ¥ g o b ol 4 e E & con (V] r 4 5§
iniversal. service | BUppPpOIl LOI 18 con Iy i0n o«
|
) ilities, you know, dating back to their t for|
4 aAn expansion f thelir st area to i1nclude Centerville
1
|
5 aind Viborg. f the ions of their argu i
; was that they had investment in those ommunities and
! they had ¢t makxe ire that th that investment was|
8 incl 1 for universal service funding support.
9 o have you addressed uni rsal servi
| funding in your testimony
11 A Primarily because Dakota brought it up in
12 terms of saying we n 1 ¢t fier X amaount f
13 We need teo take a look at disaggreagating vy 1
14 non nNLiguous service area s W ANl MaxKe gure we “an
LS ollect universal service support in the exchanges ¢t ’
16 we want to erve
T Ir wr * - " ¥ L3 - - e kT, . -y . -~ " |
i at Ly 11 pini i i i i pany a8 I viding !
18 ervice " " e tha 1 o {ice bligaci n, 3 b 1ld
19 they auton ically receive universal service fundi
& : = ?‘ n!"-'..!.-L. |
|
1 1 r - Y m |
&l 2 A8 long as tl ey provi le those : icCeB i
|
- |
42 | £EhX ilre area { a particular |
-~ |
23 ex me think t thr ] No, et me |
|
24 think. Jlve me a min I t think ¢t Iitrle i)
1
|
25 math. {Pause. ) No, no, they d not uldn't. !
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i
§ F |
1 think there's a distinction between what's going on
1 % - . E
. 2 | with the CLEC and what goes on with a LE !
2 | |
3 31 0. You prefiled testimony in this case? [
2 | |
4 | A Yes. ,
| : i . |
L Q. It's been marked as Exhibit 2. Do you have |
- any corrections, additicons, or deletions to that |
7 estimony?
a | -l Yeah. Yea, I do On page threc, 1M¢ 18, |
9 | there was a line inadvertently missed. The number that
0 | should have been inserted where that underline 1is
11 | 5,810

2 Q. If 1 were to ask you the same gquestions today

13 | that were asked in your testimony, would your answers
14 be the same?
15 AL Yes, they would.

h
=
|
v i
0
b o
=
"
<

have no further guestions
1 MS. WIEST Mr. Marmet? :
|
|

20 | BY MR.
1
21 1 0. Good afternoon, Mr. Hanson.
22 | A Hi
23 Q. Could you tell me what the exchanges are that
4 Fort Randall operates?
25 A. The excnanges that w operate are




|
1 } T a vndall lL.ake rnd e '
1 | centerville, Viborg, Tabor, Tyndall, Lake Andes, ;
‘l' |
I |

2 | wagner, and Hermosa.

3 | Q. And how many access lines are 1in each oOf

|
1
4 | those exchangesa? ‘

|
A oh, I didn't bring that. |
|

L - But

7 A We yuld certainly provid it to you
B 0 All right The total is 5,81 |
.
4 A Yes i
; LAl
1 Q There‘s an affiliated mpa 1y, Mt Rushmore,
1 believe ‘
!
1 A Y |
|
13 Q. What exchanges do they operate? q
. 14 Ay T =y Operate -.'a:-.';‘,' one & ge, the town of |
.
| !
15 Keystone, South Dakota. l
16 | Q. And how many access lines in that? E
| 1
|
17 A This time of year? About 380 |
|
18 Q And you mentioned a parent mpany, Hansor |
|
19 Communications. What exchanges do they operate? |
20 | A. They don’t operate any exchanges.
21 Q k2

22 A. Yes.

23 Q. That operate them?
|
|

24 | A. Yes.

companies be?

|
|
ire there other subsidiary companies? \
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A. Starbuc

-a-r-b-u-c-k,

Telephone Co

.

k Telephone Company, it-s

located in

mpany,

Starbuck,

C-l-a-r-a,

Minnesota;

City Telephone

Clara

Sacred Heart Telephone Company;

any;

and Zumbrota,

D=Y=-0=C=a;

Telephone Company.

——— e

Zumbrota?

In

Minnesota, yes, all named after towns.
And approximately how many access lines?

In total?

About 6

For thor

o

Randal

hanges,

Yeah,
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itrating on determining whethe

a o] - 1 1% 7 - y 5 TRt 1 8¢ Pt

4 what wag really to come ol C hi JUNE 1L8L ettt
= 1 1 g . 1 - s 4+ L [aal L o | >

5 altihc nis provi some ilnrformation, 1K

£ provide what we needed

! 0 It doesn’t agk that you commence r

B | on the bligations imposed by Secticn 251(b

] MR. BRADLEY: I1"m going tc c
10 jroun of these letters, which I have

1 have admitted, speak for themselves. And on

13 | appropriate manner.

14 ME. MARMET: Certainly. I*"1l move
t 5 admittance.

1¢ MR. - At the appropriate t
: B | goi te move all f those letters of admiss

15 moving those erters I'm going ¢ have to s
20 MR. BRADLEY Could we find what al
21 numbers are on those we had marked and move
22 once?

I have

10 objection

[}

s MG WIEST - Cfoul 1 gae those? 1 -

24 | iS . IEST: “ould I see those: Okay
!

25 80 can write it down, Exhibit 4 is the
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1 TC96~-050. Exhibit 5 is a Settlement Agreement between

et L

Bk
[ =
u

S West and DCT, DT1, and DTS, |

MR. BRADLEY: Rolayne, you should have a Iisﬁ

LELTE LS R

s
4
(s 8
]
1]

ribes each of those, hopefully making [

you cone.
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k you. Yes, I am.
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|
i1 | forward-looking basis.
2 | Q. But it has nothing do with your actual cost
i
3 | is that a fair statement? i
4 A. It doesn’t have any relationship to anybody's
N costs
6 Q. But anybody isn‘'t here. You're the only one
T | who is here It has nothing t e with your Bt, is
|
- chat 3 fa v statement
A L nas everything to do with our |
y £ . Wi vl 1 i LT BT T 2Tl 2, 2 wr - -
10 iorwara-.J. Xing pricing structure for servicea tl
|
11 would . ffered

12 Q But nothing to do with you

Q
1]
-5
o
-
#]
[+
@

13 the service? |
|
|

2/d a 3

14 A. Net historical casts, no, y¥ou're correct |
]

1: Q hank you You‘ve said that Fort Randall I

16 icesn’'t qualify for universal service funding Do “';'.-LLE
|

T -3 . ¥ med W r . s |

17 stand by that statemant?

1@ » B - p— 11 A~ . v - = | ;

A . Forl't Kandall doegn’t recelve universal
2 | service funding,.
- LW D |

FA & I wny ! |

21 A. Because it doesn’t receive it Its cost 1L 8|
|

avery cost per loop below the threshold that's l

4

L

-
Wi

lred to receive universal service funding.




- - |
i A . - |
|
|
: Q. There‘s an ld universal service that's the |
: ne that’'s in use today Is that a fair statement so i
4 tar
5 A. Yes.
¢ * There's another universal service that's
7 coming down the road sometime in the It has to
8 | do with replacing the traditional t that comes
|
] through the access c ge. Ig ¢ a .alr statement?
10 A. Well, I don‘t think it totally replaces
11 | access charges, but what it does do yeah, there are}
12 | some sUpp that are goi to be added to it. |
13 There are a imber of different pi 18 within v!
1
i4 | iniver l sBervice
15 Q. £ there's a differ , Again,
- I " -

service and the future universal service. :J

—

Eatement?

[
H
o

ad Q. Fort Randall at this time does not qualify 5
231 | or does not receive excuse me iversal service

funding you've said; is that correct?

(%]
-
.
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(- - _ ==l
1 | Q. If you had been operating these exchanges for
2 | more than a couple of months or less than a year, would

3 | you be receiving universal

service funding?

the new universal service funding comes

€ on line, do you anticipate receiving universal sarvice

~J
i
c
=]
o
o
b=
u
-
=
-
n
1]
]
m
b3
(p]
g
o
=
g
1
L+

a ;\l : :-1*"_ ..'-C‘n' |
!
i L. You make the statement that it would be
|

1 ironi f Fort Randall gualified for universal service
|

11 | funding by virtue of having Dakota in as a competitor

i
2 Were you speaking in erms f the old universal service
.
1
13 funding or the new niversal service funding:
4 A The 1
|
|

1% | Q Okay. It wen't ake any difference in the

16 ew universal service funding, will it?

17 A I doa't know !
1
|

18 | Q Are you currently obligated to provide

19 | service to all customers in the Centerville and Viborg

| |
21 | A. Yes.
]
. 9 )n what basis?
213 A AB a pax f the rural sale there wasn't any
= 4 e g | nob " rRa Coeammiaesian o oTE . ¥ =1 Y M a P |
“«4 | lnaicaclon 1at CaOe - nisslion was qgoing ¢ allow' us tTo}

9 | ne vidae Davryi A~ ciat - =

£5 | not provide service Lo CcustoOomers. !
i
3




1 ry i vou jirect . r sy BrTatures . 1
1 o 1
2 regulaction that requires you t provide service to all
3 ijstomers 1in those exchanges
. bl r - - w * - ¥ ™ F L ol . > . 13 ¥
4 =% i n na cdamlillarl w1 n il LW ENat
1 1 3 . - ay - T T - L & ad . -
1ld dire you anything I 1 ANSwer hat
F A I3 r i vy Wi T e iskead by 1 gt omey
t pI vide r ¢ n tne itAarthestct ena 4 I your
6 P ) —p A 1 B fFvao " 1 ¥ " .
x Al NG " ¥ L i 2l & b = 4 a3 ¥ H L ’ L*|
% - herm " r Eru . - [ . thelr regiloer W thealy
|
8 |
i DuBinest |
|
i
. . |
a i " e |
|

13 A We don't do it. We don't i6 a policy we do

14 nort narge any netrucrion !
. F » % |
) S C It*s an internal policy though ‘
1 A Yeah, but we would not narge . |
| | ot au i1l 2 ] i il i i Il Al i adl L0008 7|

|
18 - A noice 1T mpany |
19 ’ That's n mmunications, is it not?

r

3 - 1 63 F i ¢
Fa ngLru 4 01, i B

ial between what vou

8 ]
-
D
-
{=¥]
<
(9
-
-
-
w5
,
—
=
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L1

- — = i e _""!
1 | customers; is that correct? !
|
. A Yesn t
)
* And is that uniform throughout Let's start i
| 1
a | i P . 1
4 | wit Foz Randall |
¢ |
Mo L - |
{
0. Is that uniform throughout Mt. Rushmore and |
9 rt Randall |
|
|
G 1
] » Uniform throughout the other |
1 A You can go all the way, yes.
: Q. It's uniform throughout everything?
134 A Yes
|
3 Q Jkay And is it coincidence ¢t it*'s the
14 me 8 F-'f [ 4§ | [~ Wl 3 - (™3 " - 1 - |
14 same ag what U S West was larging in, say, the |
15 | Canterville and Viborg exchanges?
16 A For enterville and Viberg it's different
|
17 with our other properties, Minnesota properties and Mt
18 | Rushmore in particular as far as rates. But as a
19 resulc of the rural sale, the requirement of the
r telephone company was so0 that they could not increase
i
1
2 aites for a period of 18 months And, you know, for |
22 L £ X e exchange that 18 months has lapsed !
|
23 | There hasn't been any adjustments to rates, nc |
24 intention of changing rates We did in the rura |




Lol e D

i rural rates. And we eliminated the pricing ‘
7 2 iifferential, he three dollar differential that i
3 axisted between LC ANnag rural |
|
4 Q. You, as a company, choose the differential |
|
between resi business, do you not? |
!

L A At the time that we purchased the telephone
|
|

} exchanges the rates were setft 1n terms of what wai

|

4 rates upward In our particular cas/ we've never had
¥ abk e dn‘*t 1ay that Wefye [ 'J'i what W W " 1 e 1
l houldr say h ‘ S n h ould call
11 Zzone pricing or differential pricling betweer And

|
|

1 r = . = . Y ¥ . " 1 1 % o
14 primarily 1 E jure tha lr rural plant, the plant

€ i {
15 that was sltting it 1long : il 11 s W& wan

1 ¢ make sure the people didn’t make a decision to

17 | their business r regsidential line int t !

18 investment that's lLCEing way out 1in the int

19 lL wag a declsion on our part ¢ Jet ria of ru 1

21 rates, the zoning, but we haven't we have

21 eliminated the distinguishment be

_-
£
®
|
=
=
-
*
b

23 Q. The difference between those prices is thin
1

24 son icati ,» Fort andall, the variocus
|

a3 -ompanies, 1t 18 within your contrc a8 it Li
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48
. |
i 1 A In some cases it is. Depends upon what |
r
¥ cat |
|
Q. In South Dakota it is within your trol, 1is
4 r t i
|
- A o some extent, yes, 1t 18
i 0 Jkay . May I assume that the "to some ‘.‘x:-;-:pt"‘
) 1as to d with the obligations that the Commigsior |
- placed on you as part f your purchase? |
|
9 A Yes |

10 Q. Other than that, once those 18 months are

11 over, you’'re free to choose whatever pricing you wish

14 Q. Okay. And the retail prices that you charge

15 istomers are not based upon your costs, are they?
16 § A Yeg, Lthney are.
17 o How do irrive at the retail pricing based

i 1D Y C 1B |
159 A The price for local service traditionally has

2 been a residual ¢ pricing design. Yo know, you :r
31 first calculated your interstate revenue reguirements
22 and your intrastate revenue requirements and then Lhe:J
23 was always a regidual in that portion f the residual

4 and re vered via lc Al rates S50, yes, in fact, ':':';e-,'I




year with your revenue|

nape




You can’'t have costs until you own

I understand.

I'm simply asking.

b
4 il

explai
want .

Yeah,
Bruce Hanson,

Ckay. Go

through

you agree that paragraph
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Cd B e 1)

.‘-‘. -
g {
1 1 | that. i
g |
. 2 A. As a part of, you know, not digging into the i
-
F ]
“ |
3 3 law at all, but you've »f services. |
E 1*1]l give you for examg collocation,
virtual collocation, and r collocation in tw |

6 | exchanges; and we were having

r

and did you want

r
o
o
(5]
i
-
=
|1.

8 | want to be right next to the building, or did you want
|

{ : : . !

3 1 te be cut of the buildi 5i we on had twc |

1 1 1 » v ¥ Yy T - ! L . ! ] - 1 . . - - > - |

1 buildings, was kind of hard for us inderstand howl

11 | you'd want all three services and pricing for all three

12 | services. So when we received this 1t didn't 1
13 provide any @ clarity than the June 1st letteéer in

15 1 ink that‘s, in fact, how we respo to the

16 | letter. |

17 o 18 Was it a reguest for n iations on those |
|

i8 matrters? |
1

19 A I think the issue came down to part of the

z problem that we have is a regult f being a rural

o . PR T By e T T N !
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2 |don't go through the objection process?

i MR. BRADLEY: Whether you r

1]

1
#

v
>
[+ 5
.

|
L]

.l
s
.
m

-
(S
=
.
4

4 the 1Ame b g # riar

5 Q. “"In order tc evaluate your statement that

& Dakota should abandon its plane to overbuild the
network and purchase Fort Randall's service fo

t will be necessary to know what discount

b

9 | Erom retail prices Fort Randall is offering to Dakota.

[

1
jo=t 2 X
10 | Please forward those prices along with the prices for
- lar unbundled network el=ments in the Centerville anc
el I. 1 -
12 | Viborg exchanges along with the same prices for Tabor,
13 | Tyndall, Wagner, Lake Andes, and Hermosa." Do you f£ind
14 that n your letter? !
|
: | A Yes |
16 | Q2. Your statement that Dakota had 3t requested
7 any other services be ment, can you
18 tell me how those services constitute an EAS Agreement ?

19 | A. Maybe 1 misunderatood your letter and didn‘c |
| :'
20 take each psragraph as being separate items. But the |
21 paragraph just preceding that had indicated an interest
22 in seeking ETC status and disaggregation of contiguous
]
23 study areas There wasn’t any certainty tlat Yyou were
24 iying I want t rder this service What you were
25 say 1 B8 in rder t evaluate this statement what's
= © | —
. - . 5 —




just

ment

required to adopt

‘e was i inction primarily
ope, the number of customers that
thin a local calling area. And what we d
at the siz the exchanges individual
EAS, and tl of the exchanges with the

ional numbers

they fit into one f th ive rate bands that

griginally adopted. i . istincti between

band one and two was 1 ‘entials that

have in here.




LA S v

L]
b 0 juess ! don‘t understand Does that mean
5
i
: - . - ne war S - be receiving EAS they would be
£
5 i ing ¥ i
t‘ - - - - - - I
4 ” 4 Fart i SBlfuati sure |
- what your guestion goes tc I'm 3 responding t the
|
['4 Iuest 1 - ir * rms . E - e rare:s - e gsrabli had
|
] and the rat were established that were placed here
i
8 wag the difference between a break 1n number of
% customers that they were able to call. Angd 1in this ]
10 case, absent 5, they were in rate band one. With the
11 EAS they were in rate band two in the five rate bands
-~y : 1
12 |Lha! were used by U S5 West at the time. And che
i |
13 | difference between one and two is 70 cents and 52.40.
|
14 | Q. Is it a fair statement that =ach of the
15 exchanges that Centerville and Viborg can call to are
1 E Dakota exchanges?
;
17 | o No |
| i
{ |
| . L - |
18 | Q. Ckay. Where? i
|
19 A erville can only call to Viborg, and
20 | Viborg can call ocut to several exchanges including --
21 | well, all of them would happen to be Dakota except for
22 | the Centerville
3 Q 50 what I'm trying to get at is t the extent
24 | that any customer in Centerville or Viborg can call
2% cutside of a Fort Randall area, it is to a Dakota




EG
eXxchange Is that ¥ fAalr Statement
4] i =
0 Are Yy i T ] today provide t Dakota |
¥ ol - § 1L # L s ry # i T i w0l IS5 T Y. Bpri L - |
r think §r i1 tober etter we indicated |
1
E e information a far as the dis int and the billing
o |
! arvi & changes, cnings idKe L . T'o the extent chat
- those prices veah W s 1ld provide it at those
& 1
|
| o You uld today provide t Dakota a resale of]
|
1
11 any service t ustomer 1n the Ceiiterville and '
|
12 Viborg exchange? l
1 A Resold Bervice i irs
1
|
1 4 s {e s
1t A rechnically, vyes
- ¥ T 5 |
16 0 Would it be ect ically it's ‘°-'!'..'.:':.J;-}"i

19 - Okay Is U S West 1ll dc the switching
|

Z for Viborg and Centerville: 1

- - o |

-

-

(%9
x
]

B
[
r

you have to work out i

25 » J9 Do you have such




60

i A. No
|
| Q Is that in the nature of an interconnection
i
3 | agreement that you would have to work out with them?
|

4 | A Not really. Basically what we have in terms
5 |of an agreement between U S West and ourselves is a
& | host services agreement which effectively provides us

1 on a short term basis with host services. What I wnulq

8 expect -—hat we would have to deal with in terms af
3 | resale is we'd have some netwo rearrangements that
I
1 possibly would have to be done. I'm not sure all of |
1
k |
11 the details of that, but there would be some changes
. d
12 | that would need to occur with a resold custcmer and
|
13 ihbu;ﬂusly from a billing perspective there would be |
| |
- 1
14 | some issues there too. But billing would be nothing |
| 9 |
r | 1
15 | related to them :
1¢ Q. OCkay. It we called a recess in this hearing
17 | and you sat down with Tom Hertz and you said, "Okay,
18 we‘re going to sign an agreement. Here's our !
1 3 J r - My HEianyre > Wa ] ¥ i r i o H
3 11i¢ n iertz said, "We'll] ake 1 -ould you
20 | today provide resold services to customers in the |
]
| |
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where we would go with it. But obviously, you know, i

i
?

I had three CLEC's coming in, we could pread the cost

! - P ar 3 -~ = o Wil - a~ vv ] 4 ~ T i
three ways, but obviocusly you're the onl cone

b
-

(Ta)
e
-1

now .

Q. You talked about the software changes, So
there is a technical aspect of the change in order to
resell at this time, is there not?

A Ye2ah, if scftware veah 1f software ig

technical, vyes.

Q Okay So 1 JS8L want to make sure I

inderstand as of today vou could not resell i1s that

Erue statement?

A Aer of right w , =8, no, we could not
Q. Is there any difference detween the

Centerville and Viborg exch nge on that and Wagn

any Your other exchanges?
A. No.
Q. 50 they're all the same?
A Yés.

Q Will that change when You have your new
itch set vp in place?

A. On regscld basis?
- L] ~ "
2 . Yes, sir

A. Probably doesn't make as much di“ference on a

280ld basis. When we get i 0 cther type, of
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you end up biting

ing and absorbing them

dvantage, or not much

ooking at whe
B. However,
YOou want to retai ! telephone
im numbe portabilicy
ould use BEMOL e | warding. I YUY own switch
8 probably
ilated with get 1g- U8 *s8t to do tha because

not a group Jervic h we = already

1ased from U sgt . 1 y yrvices that
offered to us d tl z Ve ocur host
cCes agreem are only the service hat were
ered when we ~hasec he hanges. To add
ces would require whatever charges, ou know, they|
bear to us. fou kno good * of that was
o

1 sale.
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— e e —_— = — S s flt a= i
1 Q Okay .‘
’ |
! ]
A Oh, wait a I‘'m aorry, there 18 =" 1 5
! |
3 don't know how to describe this. No, yeah, with the |
|

4 | billing systems we could recover. One of the issues

& that we have are usage sensitive

e

ype functions call

6 | forwarding -- ©

H

not call forwarding. Some of the

=3

=0
W

things that we ill on a usage basis. But, there

w

again, if we built the systems initi ly, we should he

3} | able to on a resold basis be able to deal with thac
4 ;'{vuf'..

11 Q. Now you've gotten me confused. Those things
12 | if you built from the beginning, are you talking
about with your new switch on, or are you talkin

14 | through U S West? '

154 A. No, any time, any time.

1¢ » Any time?

5 "5 4 = . L 3 - & - L o % .2 i

B | A. L°"m sorry, apoke out of turn. e would be |

8 | fine |

1 fine. |
v AT " - |

19 MR MARMET hat's all the guestions I have |

20 | Ltor now
!
21 | MS. WIEST: Mr. Coit?
22 | MR. COIT No guestions.

23 | MSE. WIEST: Mr. Hoseck?

24 MR HOSECK: Yes.
e
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is apparent, the residential rate is set

rate, while the business rate is set above

What is your basis for making that

M-

., obviously both rates c: e average;
sumption has to be that one is at a
erent rate than the other and average is somewhere
stwean. ional rate des I guess,
J: 1
business. ut you know
3& rateg, *d have to say that
O average has to be somewhere
erage 1is Detween,
1t be like Lake Woebegone
ldren are above averaqe?

where you walk uphi

=13 ¥ 3
=11, the t questio o] this were

rates th Yo have referenced here get
hese exchanges?

¥ = & - "
aces;

=8 .

And so
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be, I believe you used

In other words, 1s there a cost

relied upon in reaching your

would be best characterized
rates. They are prices for
cost assumption, I mean, they

costs at all. t was more of a

I remember right, than anything

to nicpick

-hanges.
status

Dakota
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correct?
Hanson: What is
ties Commission

this proceeding?

AL I think, ¥y

within my t

k

this

I th

serve

bee

nave .,

Pl 84 & b 28

I guess one final guestion,
it that you expect the Publi

tc approve or rule cn as a result

ou know, 1 summarized my view in

estimony, but I can read it for

eep it as simple and short

words, what'’s the ultimate

Commisasion to rule on?

ink there's an important
between competition that

a very rural communitcy and

of the community

88 my -- you know, our
if Dakota desires
lim their service

ig ' . S &5 3
dBl ne s} 8 and

the board.

gnificant

1ld say we want
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1 | everywhere; and Dakota probably would come through and
say, yeah, we'll provide service everywhere, but for a
3 rural customer it's going to cost you some additional

4 construction costs. it's going to cost you additional

i
-
4}
o
-t
P
Ly
=
m
=t
(o]
&

1l service, effectively pricing

€ | themselves out of the rural market and rural customers,

7 | not buying into their service, more basically that
8 | would be it The desire is to get them onto an even

9 | footing in terms of the universal service igsue. We

T F ~ 1 4 Y - b o w e et Tkl 1 e ~ v A -
1 believe that they made a conscious choice an effort

o
3
&
i
-

hing that they wanted to go afte

>
a.
ok
=

gseeing

12 | our mind, if there is "a subsidy" to e rec

i
Ls

[ =
1]
.
La!
.
s ]
3

13 | universal service for providing competition. we don‘'t

14 | think that’s right. We don‘t think competitors should
1 be spubsidized
16 Q. Ycu*ve been in the telephone business a lot
17 | longer than 1 have, and I'm sure you're familiar with
18 the term public interest, which means different things

| ]
19 | ¢t fferent people. Which, at least, that‘s how I |

| f
20 read it. Could you expl n to this ion how

oul Yo explain to this ion how vour

21 position in your mind serves the public interest?
1
r B - . 1 ol s e 1 T T S s 1
& | A. aUre 1L comes lL Yyou CTaKke a locok at the
23 | way competition has presently being introduced withir
24 | the United States, a predominant number of lines are in
!
25 :the business area. Businesses seem to be benefitting
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.own,
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‘gelves
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carr
Is it your op
interest?
Maybe. It

de

original

q

1at

contradict

competition

KNow

R Tt
i dAon't

any other. Residences have

or some odd situations where

=

prepai: telephone

my view of how

e pri

lasti 80 that don’'t

uniairly

because we're ther and are

ovide service. As you know, you

ier of last resort or whatever.

inion that competition would be

pends upon again, goes

uestion or iginal comment.

And I can sit

two arguments

lephone Company's

]

8 Ssituation

1
in the public

b i
nac 1c'° 8

mine to




have a bias, okay?

=]

really shouldn't come

not it's

even assuming that you have

scover what a par
th regard to publ

rruled, if you ha

ready have competition.
‘oviders that presently provic
actively 3 5 hose lines.
rent servi

1d we don’

i1on.

whether or not it‘'s publ]

blic world © make that
know, I ive Chevrolets and

in terms of automobiles,
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lude
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oF il i
nistoric
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el and that
r lower than the
I don't know. I
lower only because

my mind
f na,

¥ i

may provide
CHAIRMAN BURG:
some things that £«

-

Yes.

Would

because what you're

Does the historical

've got some. We talked

ioned about the cost, the

the historical costs be

BCPM costs?

would have to believe

[y
r

it's a forward-looking

coBstls

yrward-looking do not?

HATIRMAN BURG: An

For example,

I don't know

CHAIRMAN BURG i

acquisition adjustment
Ivious target
CHAIRMAN BURG: And isn't fully allocated
al

have a problem to your




IRMAN BURG:

al

“hange

company con
xchange?

Actuall

he way that th 'CC handled tudy areas

iushmore and Fort Randal ’ red as on

=

The study are ctu ] ncorporated
purpose
company

munications eligibility or
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No, they don’'t. It's on a study area basis.
CHAIRMAN BURG: There was a discussion on
whether you could pass on construction costs if you

you remember that?

AIRMAN BURG: And you've said you have

By that guestion I inferred
I got tl z that that's company choice
whether to ¢ ik at right?
want me to expand on

8 that our customers move

investment in moving into

1T view is that that’s just

d we will recover the costs over a
od
CHAIRMAN BURG: you had a competitor

construction costs for new trants and

the average rates because that, which

inference, would you possibly
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away from policy reasons but economic reasons.

2 | A. I‘m an old dog, new tricks. We've been doing

g | CHAIRMAN BURC

- Let me put

LT
o
-
rt
,
o
¥
B
.

5 Right, I realize that, and I think that you know I
f think that some of your answers have been on that
1
|
¥ line. would it be in the public interest to charge for
|
. ! |
E ~-onstruction due to competitive services if you had to |
) harge for construction because competitors did
|
A I think if I didn't, it would certainly i
11 iistinguish me from my ompetitor Again, t goes back
13 t the issue we've got an investmen already out there
13 and som f t is relatively close t he end ustomer
14 5 L hne { ts of 3lione are som 1t mitigated oy }
1 the fact that we've got cable all over the place
i
16 "HAIRMAN BURG: Is your 18 months terminated
17 | yet that you are under for holding your rates with the
17 ¥ C cnat Yo re 1ae LOTX nolalng yc dCes 1T chne
1 B U § West purchase?
19 A. On some of the exchanges they have, yes.

20 CHAIRMAN BURG: Under that could you charge

21 for construction costs under the p'.::"f.':'.a.‘n'r: agreement?
22 | A. Yes, yeah, if we wanted to.
23 | CHAIRMAN BURG: Okay. 1 believe that Dakota

e
=
-
P
-
¥
= ]
]
]
s
-
(B
oL
O

have the Centerville andj

25 | Viborg exchanges determined to be a separate study

| - ————————————— —ae
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Did they do that on one of their prefiled, do
recall?
In the testimony I think there was something
that.
CHAIRMAN BURG: Reference to ¢

they wanted it as a separate study area?

A Yes, oOr he intent to attempt to separate

BURG: What would the effects on

Fort Randall - that was determined a separate study

rea?

Again, it « 5 bac) D he original issue.

i
i

are both remo 2 And so disaggregating costs |
)

n the host an " remotes would get real [
1

sting. ! know. When you get

ting stud; part ¢ the reason that t

he FI

1
gc-around was that they wersl
|

|
he system. And tf - : .

because you

a bit of a cost separations nightmare.
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CHAIRMAN BI But you al
game; 18
Yeah, there is »ossibility to game.

CHATIRMAN BURG: hi would be the effects on

words,

health?

Probably
guest i

hange

Know,

omers.

For Fort

CHAIERMAN

Wagner and He
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] CHAIRMAN BURG: 1Is that by including Wagner?

2 j:w you mean just municipal or Wagner?

Lt

A. Wagner exchange, the 384,

4 CHAIRMAN BURG: The entire exchange --
5 A. Yaah.

6 | CHAIRMAN BURG: -- has a higher

7 | concentration?
8 AL Yeah. You have Wagner, you have Marty,

ve got Ravinia, those three communities within that
10 | one exchange and Dante. You've got four communities

11 | within an exchange and so there's -- 80 there are more

12 | customers in there and they’re living in communities as
13 | opposed to living out in the country.
14 CHAIRMAN BURG: That's all I had. |
15 A. We haven’'t done a density view. The only
16 time we ever look at densitiesg is gross receipts
1 related, and in our particular casge we're at the
18 highest rate anyhow B0 we don't generally spend too
19 | much time thinking about densities |
|
i
2 CHAIRMAN BURG Okay That’'s all I have
21 MS. WIEST Any other questions from |
22 smmissioners? r
213 "OMMISSIONER NELSON I have one I'm not j
|
24 sure I caugh your answer that you gave when ¥YOou were l
|
25 isked about whether or not You felt that competition !
| i
. - e == — e
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1 were? Because there was some talk about if they were

Ll

|
|
2 | cost based or whether or not they weren‘t. 1

ah. Primarily we've got under two years of

Qoro.
L
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cperation,
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ion within any of

calendar year.

o
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5 | these exchanges where we've go

We haven’'t loocked at any rate ad

La
o
€
L+ ]
-

tmenta except for in

se of the urban/rural, the three dollar

=]
o~
=
o
-]
*

B |differentia we did eliminate that for all of our
9 | rural customers Bo we actually are not chargine 2
| . = & lally are not charging U S
|
|
10 | West rates or their traditional rate desiqgn.
|
11 .| COMMISSIONER NELSON: Can I assume your rates
= | 1 =
. ¥ 188 !
13 | A They are less now for the rural customers.
14 nd I guess some of our town customers touch tone
i

15 | charges were eliminated. Touch tone is now part of the

16 | basic rate and the rural differential is gone.

- | - e e TalT Al

17 ! COMMISSIONER NELSON: Okay. And one other:
18 | In your testimony you also there was some, at

19 least when Mr. Marmet gquestioned you about your EAS and

T %

You can call and the five bands, and you said there
was one band at least that in that particular band no

one had any -- couldn’‘t make any EAS calls.

8]
o
x
-y
Q

23 | A No, that isn’

rt
ot
:':
N
=3
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o
n
-
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i
¥
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o
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1]

way they set their rates up is U S West at some time

&
[T}

rearranged how they were doing their
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nistrative., They used to have an administrative

every exchange they added. And they went away

1id went to a different rate design ef

-
i

be more custo
he way U & West had t
CWD, Chree,
number of customers
Rapid City and

maybe Mitchel]

had the highest
and Viborg, they we
: |

example has about

1kton; and s
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i 1 A. Yeah. That’'s what I indicated in my
& @
2 | testimony was that the difference between one and two,
-
”
. 5 -
2 i | the rate band, or the rate design one and two was 70
2

4 cents for residential customer.

5] COMMISSIONER NELSON: 50 the more people, the
& i more your rate?

7 A. Yeah, the higher the rate.

8 | COMMISSIONER NELSON: Thank you.

] CHAIRMAN BURG: I have one other one. It

goes to the question I have is why you assumed that

11 | Dakota wanted only EAS type interconnection because you
weare just sked quite a few questions based on the

letter of August 12th to yourself from Mr. Hertz in

which they go through all these requests and yet the

-
%]

15 | filed testimony was assuming that Dakota only wanted

16 | EAS type connecticons. Why did that occur?
17 A Basically in response to a letter that Tom
18 | had sent -- and I have to find it,. I don't know what

|
19 | exhibit this is, but in ember Bth letter, |
20 MR. BRADLEY 15 i
21 | s Paragraph tw And this is Tom Hertz

|
22 | writing. It says Dakota doesn't need any of Fort
23 |Eandall'; facilities to provide local exchange service
24 i;n the Viborg and Centerville exchanges. Dakota’'s only
= | 193
25 | requirement for interconnection is essentially

| — — e —— —— —_ - —— -




1 identicail t an EAS agreement

2 "HAIRMAN BURG: base that bei

. Dakota's request for service?

4 A Well, this al h the riginal 1

We viewed thi 18 being a refinement £ the or

. lettar that said we want all of the servic

J when we ame back they refined or shortened Lth

4 t saying we don't need any f your facilities

- really want 1B And that's how we re nd
1 CHAIRMAN BURG Didn't Dakota's atto
11 indicate to you that the letter of August 12th
12 | requested all the services
13 A Yean

4 CHAIRMAN BURG £ are you feeling t
15 | this point you based your assumptior f interc
1 niy a8 being er: ne 48 ; I & chere 3 methin ;
17} A. M. The way I looked at it it was a
18 refinement view of the September 8th lett
19 ther letter as what I would call a bon

.

20 regquest . What tember Bth did was juast say
21 refinement of really what we need and all we'r
24 ibout 1s an type agreement
23 CHAIRMAN BURG Okay If it boils d
24 just an EAS type agreement, does that still cc
2 a bona fide request for intercc C
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1 struggling with is did that refinement, t
2 | of all the litany that was needed, did that
3 f the realrm f a bona fide request to your
Fl A No, because
"HAIRMAN BURG L the lec's
£ *ould get this cleaz The bona [lde regues
for a change f{rom theée exemption; is that
H A Iy L ¢ na fide reguest I mear
] operative made a bona fide reguest t U S
10 i er int negotiations for this same ¢t
i 11 igreement, a recipr 2l mp agreement t i
14 ervice within Harrisburg and Tea it eaat
13 inderstanding
14 "HAIRMAN BURG Did we have to act

17 | the agreement itself in thi
18 ) ion't Know

19 M5 T: Y 111l have t 1B K 3

20 witnhess.

21 CHAIRMAN BURG: Okay. I*1]l ask t

F I think that clarifieg it or doesn’'t lari
|

i ¥ *

‘4 A I'm BOIry

2F AT THIS TIME A RE WAS
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3 |
;", 1 September 8th, 1997, and to accept the form of the
e 2 | interconnection proposed in that letter®?
‘_-I-
:a 3 | A. Yes.
4 Q. Document Number 17 is a letter dated
5 | September 25th, 1997, to me from Dakota September
£ 25
7 R Yeal ic’s probably in here
A "HAIRMAN BUR Exhibitc 177
3 A hegse aren’t r I1'm sorry.
10 (0] Underneath Roman Numeral , Interconnection
|
11 rhrouagh Meet Points. Does that say a meet point for

12 | the arrangement of the interconnection with Dakota’'s

13 traffic with Fort Randall makes sense?

14 A Tes

15 o Did we on October did Fort Randall on

i6 | Ocrober 13th, Exhibit 18, send a proposed |
|

17 interconnection agreement of an EAS type arrangement?

18 A Yes l

|

19 | Q Has Fort R at any time otl than this |
|

20 | af indicateg that there was any cther sarvice

21 | that it wanted from Fort Randall? i

22 A Did Dakota?

23 Q. Yen

24 A No.

25 ) ased on all those series of correspondence,
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ou continue to believe the only

do you be

S

Randall been regquested to

services

ville ~-hose services

prowvi

(Vo lw ;S

nt

make sSense.,
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1 Q. Mow, regardless of the absolute correctness

~f those numbers, even if they were to go down by 25

percent, would -- what was the -- would the purpose of
4 | having to put these numbers remain the same and what
5 | was that purpose? Let me rephrase it. You have given
6 iiw: different rates for the purpose of demonstrating,
7 ihave ycu not, the conseguences of a competitor only

i

serving less costly customers?

g | A Ckay.
|
10 | 0. If these prices were to be reduced by 50
11 | percent so that they were 554 .00 and $35.00, would that
12 | principle still be valid?

=]
Lat
I

Yeah, the principle of a rural versus urban
14 | type loop, yeah, there would always be a distinguished

15 | difference between the two and they'd correlate.

16 Q. You had a significant discussion concerning
s T s < L
I | the ability to prov.de resale services. 1 believe
1
18 | earlier today during your direct testimony with me you
19 | indicated that in exchange, if Dakota were reguired to
20 | provide ETC services, Feort Randall would be willing to
21 | provide a wholesale resale at a wholesale rate?
22 A. Y&
23 Q You indicated that one of the up-front costs
24 | related to providing that service, though, was a
! E
! 1 0
2¢ modificarion to the billing and cellection service
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.
1 goftware 45,000 to S548,0007
l 2 | L Yes, that's our estimate,
|
} 0 Would those be osts that you would be
4 seeking to recover from Dakota’ |
|
|
5 A Yes |
|
€ Q You indicated at this time that U S West
7 provides the switching for Centerville Viborg; is I
|
B that correct:
:f .F-1._ % 1
.
i |
0 | Q. if Dakota waits until after first |
11 juarter of 1998, Fort Randall would » providing its ;
| |
| -
12 own switching; is that correct: |
i [
| .
13 | A That's correct
. 14 ® 1f Dakota impl 8 ite services earlier
|
15 than at witch change ik, it will be necessarvy t
1€ involve S West in the process? ‘i
|
17 | A Yes. |
|
18 Q And U S West may impose additional costs?
19 A. Yes.
|
i
- | - i 4
20 | Q. Aind the intent would be to impose those costs|

21 iirectly on Fort Randall directly on Dakota?
22 A. Yes, that would be ccrrect.
23 Q. You indicated earlier that competitors

25 ompetitors shouldn’'t be subsidized or that only
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. Lowihs

¢ duplicative facilities

think going

shouldn

MARMET :
REFRr- _r- 'r‘|||+f—u'-
RECROSS-EXAMINATION
MARMET :
Mr. Hanson.
soltware upqg:
S kW=
agreement
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1 A. I'm not -- 1 guegs I'm not :Ee(.‘e!iﬂdr:.l}’
3 | certain of the resale aspect of it in terms of an ,
| |
3 | allowance for an exemption I guess I'd have to defer
' |
4 | ¢ somebody else to give me any indication of whetherx |
I
£ | or not I can impose an exemption because of resale ‘
& Q One of the obligations under 251 (¢ that
7 you're exempt from is duty to resale at wholesale |
|
: |
8 | rates Will you agree with me? It's in your [
9 tegtimony
10 A Yes
11 Q Let me qet t it
12 A I guess Lo answer your questicn concerning
| |
1 v by dollars t would be T 1 ’p have & o6
13 | N ollarg, | would De L gon" L nave a ~o8t
14 | recovery me-hanism to recover 550,000 |
|
| . 1 .3 .
15 | Q. So then the guesation is would that be unduly
16 economically burdensome for you, for your company?
17 A For these two exchanges, yes
18 Q Jkay. One of the obligations under 251 (c),
19 | again referring to your testimony, i the duty t
|
20 negotiate in good faith Will you agree with me?
21 | A Yesg.
|
22 | Q. Okay. So if you retain the exemption, you do|
|
[ :
23 | not have the cbligation teo negotiation Will you agree
24 with me
25 A Yes.
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Okay. The letter t
18 September Bth
MR. BRADLEY There
Excuse me, Exhibit
I don’t have them m
Jkay.

But I'm assuming Yo
nett letter.

No, sir.

Tha orha - =
ine otner one, cne
I1&8

L g

When you talk about
Your company ran,
ion of ic?

No, I do not.

h

(]

3
©
0
L
v

me

1 FF g
1 > ™ - i
iLierenc -

go

1

|

]

hat you‘ve spoken about, i
» Lo whom was that sent? !
were two separate., ‘
15 |
15, |
1

|

arked, 1'm sorry !
|

re talking about t}

Dakota?

to Willfam Bullard

te you?

the benchmark cost proxy
do you happen to know

at Your cc mpany 1

8

back to that. Yes, 1 do

that they had.

WO versions that came up
could find the wversion

go-around we ran an
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L 1 | Q. But you do confirm that there were multiple
2 | versions of the benchmark cost proxy model? i
| |
3 | A There 18 more than one, yea. |
| | ]
43 | Q. You've indicated that your company is an

5 iverage scheduled company?

7 Q. You could change to a cost company at any

B | time without penalty, couldn’t you?

A That'’s correct.

10 Q. The cost alloccations that you’re talking

l

11 about with study areas, do you know whether a CLEC, a |
e i Y= - e : : e |
12 ompetitive local exchange irrier, has a study area?

]
13 A No, I don't have a
14 | Q. You don't know whether they do or not?
15 A Neo
16 | Q. Do you know whether we‘re talking -
17 | A. I'm assuming that they don’'t I don't know.

1

(s o

1 we‘re talking about the

s

18 | . 2 All right. Whe

19 study areas and when we’re talking about l

B

disaggregating, 1f a CLEC 1L wa'll go on the

21 | assumption that a CLEC does not have a study area, then
24 the only purpose of the study area service area is for

23 | purposes of universal service, the new universal

24 | service. Will you agree with me there?
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1 ] A. That’'s a guestion I can’'t answer. I mean

point out and said I want it

i
&
T
rn
-
-

2 | you've obviocusly

3 | disaggregated., Why you want it, I'm nect going to tell

dn
~
o
c
=
- 3
Pl
=
&
£
o
-
e
B
E

G If vyou can't think of any other reason,

(=
-
1

& | that*s the only reapon 1 need. Would disaggregating

7 for purposes of 253(f) affect in any way your recovery

B | of universal service funds or your cost study area?
. A Yes
10 Q. How

12 | have to be some type of calculation that's going to

3 | have to be paid in terms of a cost recovery mechanism

b
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b |
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16 | study area if my study area is disaggregated. S0 I"'m |
17 | going to have two study areas, therefore I'm going to !

|
18 | have two cust centers within a state It will cause =
19 it*s going te move costs, sBhift costs around. In some
20 cases we may have stranded investment that canncot be

21 migrated over Lo an area that has customers. For

22 | example, if customers are ported or unbundled loops are
23 cfferad and there is stranded inveastment, that core
24 inveatment could be stranded financially.

25 Q You're saying that the FCC i

. a - -

.
T
e
b
m
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1 Commission and the FCC agree on a disaggregation, that
Z | Your concern is that it will migrate costs one way or
| |
} |the other? {
4 A. Well, what I'm saying is that there is no |
f
5 | certainty to understanding how the FCC is geing to deau
& with a disaggregated cost study - or disaggregated i
3 E
7 | study area, because now you go from one cost center tci
1
8 | a number of cost centers. Now, ho that’'s going to
9 | affect us, I don't know.
10 Q. YTou're saying it creates incertainty, isn't
11 | that fair?

12 A Correct.
13 MR. MARMET: Okay. I den't have any further

L4 questions. Thank you.
15 MS. WIEST: Any further questions? 1
16 | COMMISSIONER SCHOENFELDER: I just have one,

When you use the benchmark cost model

= -

19 COMMISSIONER SCHOENFELDER: - have you .

i
7 3 : s B |
20 locoked at both of he proxy cost modela? Because and Il
21 | want to talk - 1 want to ask you about when you

22 | discussed an exchange in Minnesota where you weould have

|
23 | replaced everything. I don‘t know that there’s that

B
.
-~
-
(="
-
e
0
e
P
o
3
m
b
Y
o
=
=3
'
.
o=
]

benchmark cost proxy cost

25 | mo { I believe that's more applicable to the
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inputs could not be necessarily benchmark models;
could be Hatfield inputs?
A. Yeah.

COMMISSIONER SCHOENFELDER: Thank you.

MS5. WIEST: Any other questions of this

!wltﬂEES?

MR. BRADLEY: None
M5. WIEST: Thank you.
Do you have any further witnesses?
MR. BRADLEY: No.
MS. WIEST: Dakota.
MR. COIT: Do you want
it's similar?
MS. WIEST: Dakota was second on

the parties want to agree on somethi

MR. MARMET: Dakota will call Tom

TOM HERTZ,
sworn,

was examined and testified

DIRECT EXAMINATION

Will you please state your name.
My name is Tom Hertgz.
And your business address?

<9705 453rd Avenue, I e - h Dakota.
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Q. By whom are you employed?

b L

A. Dakota Telecommunications Group, which is the

3 | parent company of DTI, one of the proponents in this

4 | docket.

5 Q. And

6 A One of the parties, excuse me

73 Q. How long have you been employed by DTI or its
8 Eparent?

9 E A. Since October of '9s5,

10 | Q. What was your experience i1elative to

11 | telecommunications prior to that time?

12 AL I have practiced telecommunications law for

13 | approximately fifteen years in front of this Commission
. 14 | as an attc.ney in private practice.

15 | Q. You'‘ve prefiled testimony today, have you

16 | not?

17 | A. Yes, I have.

18 Q. This has been marked, I believe, as Exhibit

19 | No. 1. If 1 were to ask you the questions contained in

20 | that testimony, would you have the same answersg today

21 | as you did when you prefiled that?

22 A. Yes, I would.

w

23 Q. Are there any corrections or additions that

24 | you’ve made?

25 A. I think there’'s a typographical error where
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1| -- I don‘t have a copy in front of me,.
|
‘l' 2 i 0. Oon?
3 i A. On page three, line 2B, it refers to
4 [paragraph six above. I believe that ghould refer to
5 | paragraph Roman Numeral IV above, I think that’s the
€ | only corrections I have noted.
7 | MR. MARMET: I would coffer Exhibit N 1
8 MS. WIEST: Any objection? If not, it'am been
5 | admitted.
10 i e I Would you tell the Commission what is needed
11 ILG provide service in Centerville and Viborg?
12 i A What is needed depends on the kind of
13 | services that we will be providing. To provide
. 14 ;aer\uces within Viborg and Centerville proper, all we
15 lhEEd i1s an EAS type connection. If we are to provide

16 ‘aervices in the rural areas outside of the city of
|
1

17 | Viborg and Centerville, before the time which it will
18 E:ake us to construct those facilities:; and in that

|

| ¥ 3 5
13 | interim period we will need, as we specified in the

|

20 | letter, is some kind of resale agreement with Fort
21 | Randall as laid ocut in Mr. Marmet's letter. S50 the

22 | determination of what we need depends on what the

23 | Commissicn makes us do. If we are allowed to proceed

|
|
|
25 !we are building our own facilities to serve all the
@ '

as we ha'e thought we were able to proceed, and that is
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customers, then we really don’t rneed anything froem Fort
Randall except EZAS type agreements.

0. Why i1s an EAS type agreement needed?

A. EAS type agreements is for the exchanges of
local traffic or extended area service. We do not
intend to change the EAS arrangements that are in
existence. We also need a mechanism teo allow, for
example, Fort Randall customers in Centerville to call
Dakota customers in Centerville as a local call.

Q. The contract that was sent co Dakota by Fort
Randall contained some terms and conditions. Have you
had a chance to review that contract?

A. I have reviewed it briefly. vyes.

Q. Do you recall the prices that were included
in that for transport and call termination?

AL I believe the rate was in the order of five
cents a minute. I don't recall the exact numbers.

o Is that the sort of rate that is in vour
experience typical for transport and call termination?
A It is about 16 times as high as what our
agreement with U S West calls for for exactly the game

services.

Q. If Dakota were to be required to provide ETC
service throughout Fort Randall’'s service area and if
courts of competent jurisdicrion were te conclude that
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those requirements could be enforced, what would Dakota
require to accomplish that?

A. The threshold question there is what is Fort
Randall's service area. If Fort Randall’s service ares
is everything they have in the state of South Dakota,
then obviously we would require some kind of formal
interconnection agreement to do so. We do not have

facilities in Hermosa, South Dakota. If the

requirement is to provide the same level of services
within a matter of weeks or a few months, then
obviously we would have to have some services that
:wﬂuld be provided on a wholesale basis by Fort

| Randall.

Q. What area does Dakota seek to serve in the
first instance?

A First instance, Dakota seeks to serve the
exchanges of Viborg and Centerville. And for those
areas, if we are allowed to proceed with our own build
out schedule, we do not need any additional services
from Fort Randall. We don’'t need unbundled loops. We
don't need a resale agreement., We intend to build our

own facilities to serve those customers. The reason we

would do that and what makes this somewhat of a unique

| case is the fact that Dakota exchanges completely

surround the Centerville and Viborg exchanges.

e




1 iare the hole in the doughnut, so to speak.
. 2| While what makes sense for thesgse two
|
* | exchanges and be economically feasible for these two
|
5 iwxchangen does not necessarily translate into economic

| r
5 [sense or economic feasibili
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6 | exchanges. In particular, these two exchanges because

7 | of where they’'re located, because of where Dakota is |
| |

8 | located, because of the kind of facilities we alread:

S | have there, we can serve them fairly efficiently and in

' 1

|
1
10 |a reasonable period of time.
1
1
| 0. Are you familiar with -- geierally familiar
=l
| with the exchange boundaries of telephone companies

13 within South Dakota?

@ |
14 | A. Yes I am.

O

15 | Q. A;.d the two exchanges that we're talking
1 about, Centerville and Viborg, are they contiguous?

)

17 | A. Yes, they are to each other; and they’'re also|
'

| i |

18 | contiguous to all Dakota exchanges. [
| :

19 Q. The exchanges that Fort Randall operates at i

20 Wagner, Tyndall, Tabor and the other ones that

21 Mr. Hanson mentioned, are they contiguous t

0D

22 | Centerville and Viborg?

43 A No, they are not, and I don‘t believe they’'re

24 | contiguous to each other either. |

|

.

| Q Do you have an
‘.’ i

.

n

by

estimation of how far removed
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they are from the

A. Whateve

or Viborg. I wou

egtimate from the

Tabor.

Q. Are you

disaggregation?
A.

addressed that 1s

8

P
-

ules and adopted

the exact an

| be in the

commissionse to

exchanges only i1if

areas. In fact,

although they did

£

1

-
-

the force o 1

they thought woul
of universal serv
18
cas

i E
ha

Especially becaus
of

the excharnges

MR. MAR

Centerville and Viborg exchange?

r distance Tabor is from Centerville

ld guess 35 to 40 miles, rough

tocwn of Viborg from the town of

-

%
| 5

familiar with the concept of

ftact

the FCC has specifically

sue when promulgated its proposed

-

its ules, they 1 don't remember

d cice, but found that it would

universal service for state

study areas as being contiguous

rural telephone company service

that was their

recommendati

on,

I give it - obviously did not give

aw it's an interpretation of what

d be appripriate to further the goals

i -

it B

t ®

your opinion that tha

¥
-

a9

would, especially in this

cCasge.

e of the unique location and area that

Viborg and Centerville encompass.

MET: don’'t have any
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| Viborg 1f Dakota were granted encugh time to do its own
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B build i Lme ,

15 | been suggested or discussed he
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16 | unreasonabl

19 A <4 months to bulld out those exchanges is not|
20 | an unreasonable amount. .
21 Q. You’ve indicated that if Hermosa were

range
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1 A. It would be an economic decision on our part
2 iqu to whether or not it would make sense to provide our
3 |own facilities in those exchanges. Much of it is
.
4 ;technclogy dependent. It‘'s very possible that in five
5 .yenra from now one of two thingas could happen. Either
& | we all have wireless services that are providing local
7 rexchange services everywhere, or we're all going to
B | work for Bill Gates and Microsoft. I'm not sure which
9 is going to come first.
10 Q. 5o basically you would evaluate the situation
11 | and when you concluded what services you needed from
12 | Fort Randall you'd let Fort Randall know? |
13 ! A, We've already done that We‘ve told Fort
14 | Randall that if we are required to provide services to |
15 ‘Jll of those exchanges, then we will have an
16 i;nterconnﬁctzgn agreement that encompasases the full
17 | ange of services, whether it’'s unbundled local loops,
18 | which is highly dependent in how the Commission chooses
! I
19 !LD price hose, or if it's simply resale of local |
1
20 | service, which is a simpler concept, certainly not as |
21 | economically feasible for the long run
|
22 Q. Can we figure out which of the Dakota's we're
23 | dealing with here? 1s it only DT1?
24 A. DTG is a holding company, a Delaware
25 }Cmrpura:; n. DTI is the wholly-owned subsidiary of :

[ |
— e
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Dakota Telecommunications Group. DTS is, in fact, the
company that has applied for and has received

permission from the Commission in South Dakota to

provide competitive local exchanges services.

Q. Is there any particular reason you picked DTI
over DTS?

A No.

o . S0 from now on if we just talk about DTI I‘'ve

got the right company?

A. It depends again on what exchanges we're
talking abocut. If you're in Viborg and Centerville,
since DTI already owns cable television facilities and
those facilities will be utilized with the adadition of

new technology to provide the telephone service, then

[l

{ i

that’'s why it's in DTI, In exchanges where we do not
own a cable television operation, we may choose for
accounting and business purposes to segregate those
into DTS.

0. You testify that on March 12th, 1996, DTI
filed a petition with the Commission for authority to
construct facilities. And you stated page three, line
24, that DTI began engineering and construction of
hybrid fiberoptic cocaxial cable to serve its customers

in Southeast South Dakota, including Centerville and

Viborg. When did DTI actually put physical plant into
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Centervil

We did in the summer of '56. There was

b

| fEiberoptic backbone facilities replaced in May of

|

|Junﬂ of "96 I don't have the e&xact date.

|

| Q. And these would have been backbone work

regard to the distance learning program?
A That would have been one of their uses,
other uses would have transport facilities to get

some of our other exchanges and often those facil

can be reused as part of the networks within thes
cities.
g. And at that time they weren't being use

local service in that Centerville area?

AL We did have land line dial up customers
the Centerville exchange in the summer of *9¢, B

that was a small number of customers which we b

| hardware facilities tc
| - k- 1 & 1

Q. Basically you put a drop from their loc

and ran it back to Irene?

: A We connected with our existing faciliti
|yes.

Q. Which was switched out of Irene?
|

A. No. Those particular customers, I'm no
| what exchange were switched out £ One might be
| switched out of what is rural Beresford, I'm not

8 with

The

d for

es,
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where the other two or three are switched out of.

Q. And when they receive the service to

whichever local switch, they then received whatever

local access that switch provided?

A Yes.

Q. S0 it's a form of foreign exchange service:

A. No. It is a form of overbuild in which the
customer becomes part of a different exchange than the
exchange that he was formerly attach:d to.

Q. He's receiving a local exchange service from
a different exchange?

A. For those particular customers, that’s
correct.

i So they weren't really receiving local
service in Centerville; they were receiving local
Bervice for a different exchange?

A If I recall correctly, you fought us in those
dockets and those customers remained within your study
area. So, technically, yes, it is a Centerville
exchange.

Q. I'm not aware of having fought You on that
particular issue, but thank You for that additional
point. When did you begin providing actual dial tone?
Let me back up. Those customers that were receiving a

dial tone in Centerville in the summer of ‘96, if they

—
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needed to get back to and terminate a call to another

customer residing in Centerville, how did they do that?
A Over EAS circuits.
Q. S50 you were using the EAS network to

£ e
nterexc

‘.
1
e

=1
-
a
1]
e
(']

1ange traffic?

=

A It wasn't exchange traffic. it is EAS

0. It was traffic from a different exchange
coming across which had EAS to it?

AL The traffic between Centerville and Viborg
technically is interexchange traffic because there are
two exchanges involved, however, it is still EAS
traffic. It is quite possible for EAS traffic to
Lraverse several exchanges. U S West, for example, in
the, what is it, the Dimock exchange, which is near
Parkston, actually transports it all the way back to
Sicux Falls and then sends it back toc Parkston. So the
actual routing of the call is really irrelevant in an
EAS arrangement.

1 Can you bring us up to date from the summer
of '96 to just prior to the current period in terms of
what sorts of services were being provided down to
Centerville?

A. We have been building the hybrid fiberoptic

coaxial system in Viborg and Centerville and Tea and
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A. The total number of customers in Viborg.

Q. Centerville and Viborg, who you were taking
dial tone outside of Centerville and Viborg?

A. They were the same as the number we specified|
in the pleadings we filed with the Commission and when

we were challenged about overbills in the spring or

)

summer of ‘96, It was a test case. I believe it was
approximately three customers.

Q. Now, how does all of that compare with what
you have indicated was going to be taking place on
November 1st? What happened on Novembear 1st?

A. Nothing in particular happened on November
lat except we specified that as a date in the -- as a

start date for us to begin providing dial tone service
P

within the Viborg and Centerville exchange. In other
words, start turning up the switching for those
customers in those exchanges. |
i
0. And those customers would have their switch E

right there and traffic would terminate right there if
they were terminating it to a customer in Viborg?

A. I don't understand the guestion.

going to terminate traffic between vour switch and Fort
Randall’s switches?

A. Fort Randall doesn‘t have any switches
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Viborg and Centerville. U S West is prcviding those
services today.

Q. How are you going to terminate those calls?

A We are going to terminate those calls in
Viborg and Centerville using ocur interconnection
agreement with Fort Randall.

Q And which interconnection agreement is that?

A. The one we've been negotiating.

Q. We don’t have one, dc we?

A No.

Q. You’'ve not signed it:

A No we have not

Q. You just told us you think our rates are |
improper?

A. I've told you your rates are 15 times as high
ag U S West for exactly the same gservice. Yag, ['ve
teld you that

0. The obligation to have a reciprocal
compensation arrangement applies to all LEC's?

A. I don't think there’s no statutory
obligation. This is one of the methods that companies
have used to resolve interconnection arrangements.
There’s also bill and keep, that is another way Gtc
resolve these kinds of things.

Q. Mr. Hertz, you're an expeért on this, lan’'t




. 1 | 251(b) a requirement that applies to all LEC's?
2 A.

Perhaps you‘d like to enlighten me on what

251(b) says.

5 | Obligations of all Local Exchange Carriers. DTI is a

|
4 i Q. I1‘11 do that for you. 251(b) is entitled
|

5 local exchange carrier in the Telecommunicaticons Act?
7 1 A fhat 18 correct.
B | Q. And one of the obligations of (b)(5) is a

9 | reciprocal compensation, the duty to establish

10 | reciprocal compensa

it

ion arrangements.

11 f A. Okay.

12 | Q. At this point you paid no compensation for
1
. 13 iany traffic you're terminating under your competitive
14 | facilities? !
| 1
1 |
15 | A. Nor are you paying any for terminating at our
16 | facilities. At thi point I'm not sure where you're
17 | going with thia,., Mr. adley It is technically
l
18 | possible to terminate that traffic It is technically

19 | possible to terminate it because there are existing Enﬂ

20 | circuits between yocur exchanges and ours. |

21 : The fact that U S West is in the middle here
.

22 | makes it impossible for U § West to measure that

23 | traffic U S West does not have the capability of

24 | measuring that traffic on any basis In fact, they

. 25 don‘t measure EAS traffic right now even thouah they |
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have purported to enter into compensation agreements
with all the independents in this state. And what t
have basically agreed to do on a neighboring local
exchange carrier base is, yes, we'll charge you .033
cents per minute for terminating our traffic You p
us .003 for terminating their traffic But since we
can‘t measure 1t any way, we're going to presuming i
a wash.
Well, we've taken hat ne better, we

believe, because we are going to measur= this. We a
going to keep track of it. And as these numbers get

developed
will have
due to all
Q.
A
Q.
later?
A.
G
A.
Q.
de it or,

and as the system works its way through we
the data to determine what compensation is
parties. We are measuring that traffic.
So you measure traffic both ways?

Yes, we are,

So you have no problem with the true-up
It's done all the time in the industry

You'll have no problem with a true-up late
It's done all the time in the industry.

I believe that's a yes or no. Yes, you wi

noe, you won't?

Yes, we will

You state that you were present with House

9
ri

11

e — i}
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Senate -- House State Affairs Committee me> to consider

Bills 1127 and 1256 and note that the Chairman of the

Commission and its general counsel were proponents of

House Bill 1227. You also recall that the Commission‘’s
position before those legislative committees was that

the currenc pr

0

visions of Chapter 49-31 already give

the Commission authority to apply and enforce the

provisicns of the Federal Telecommunications Act
1956 .
|
A Do 1 recall them saying that?
. Yes.
A. I recall that I was very surprised that the |

Commission would spend hundreds of hours and thousands
of pages of paper trying to get something that they '
thought they already had, But, yes, 1 do recall the

[

Cha..man saying that

MR. BRADLEY I have no further questions
MS. WIEST: Mr. Coit? 1

MR. COIT: Yes, 1 just have one questicn
CROSS -EXAMINATION 'I
BY MR. COIT: |
Q. You referenced -- you made a comparison ’
between the rates proposed in the reciprocal {
compensation agreement proffered to you by Fort i

Rangdall, vy

Q

U compared that with U S West’'s reci
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compensation rates in the agreement that you have
currently with U S West. 1Is it true that the agreement

that you entered into with U S West was entered into

———— ————

prior to the Eighth Circuit Court’s decision
invalidating the FCC’s local transport and termination

| rules, including the pricing?

AL The Eighth Circuit did not invalidate any
negotiated agreements. What it simply said was --
. Q. I asked you the question of whether they --

| was it before the actual FCC rules or overruled by the

|
]
| Efghth Circuit?

A I don't know. I don‘t recall the date.
! Q. Do you recall the date on the contract?
A. No, I do not. The contract was filed with
the Commissi.n. It*’s a matter of public reconrd. Bur 1
don’'t know what the date was right offhand.
MR. COIT: That’s all the guestions I have.
E A. One of the concerns 1 have is that the --
dealing with Mr. Coit’'s question on the ratesg is
that --
MR. COIT: I didn't ask any further
iquesticns. I think he is a witness. He is entitled to
or he should abide by the rules for taking
testimeny -- offering testimony.
M5. WIEST: 1 just did have one question.




122

P

1 | Does the Commission actually have that proposed
. 2 | interconnection? Or which interconnection agreement

3 | did you refer to the U S West, DTI one?

4 MR. BRADLEY: The proposal which we sent to

5 | Dakota is among that pile of documents. It*s in

6 | chere.

7 MR. COIT: Are you talking about the U S

B | Weat, Dakota?

5 MS. WIEST: I'm actually talking about either
10 | one right now. First of all, I was just wondering if

11 | the proposed interconnection agreement is in the

12 Ereccrd.

13 | MR. BRADLEY: It is in the record as document|
'I. 14 | 18. :

1% MS. WIEST: Okay. Mr. Hoseck.

16 CROSS-EXAMINATION

17 | BY MR. HOSECK:

i8 Q. Mr. Hertz, this kind of got intoc an area of
19 |questioning that I was interested in. From the record,
20 I'm assuming there’s an agreement out there someplace
21 | that's been tendered by one party to the other; is that
22 | correct?

23 A There has been an agreement tendered to us by

24 Moss & Barnett on behalf of Fort Randall which was., I'm

L ==

. 25 | assuming, in response to my statement that we would
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consider an EAS type interconnection agreement similar

1or substantially identical to what we had with U § West

and which has bren approved by the Commission.

1 0.

Okay. And 1 believe and correct me if I'm
wrong that you said that you have at leasgt in a
cursory manner reviewed this agreement that's been

tendered?

i A:

Yes, 1in a cursory manner.
0. And I take it, for the record, this has not
been entered into; is that correct?
AL That is correct.
Q. Okay. At this point in time are there
ongoing negotiations between your company and Fort
Randall in this case with regard to the entry into this

particular agreement?

A I think so0, yes.
Q. Okay. Do you view this as an extended area
service agreement?

The designation EAS, or extended area sarvice

agreement, I think, comes ocut of the negotiations with
U S WHest. They labeled it as such. We simply chose to
use that terminclogy. It makes sense because if

| there's a Fort Randall customer in Viborg and there’s a

Dakota customer in Viborg, one would presume that those

should be local calls. We have chosen not to ask for
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number portability so they will be differcnt NXX's. 8o

| Randall‘’s switch will recognize those calls as local

| |
there has to be some methodology where eventually Fort |
i

calls and were calls coming from the other direction

from Fort Randall to Dakota customers will be

recognized as local calls. That is what the agreement
is designed to do. LE-3got account for those local

calls that should stay local calls.
Q. And am I correct in assuming that in these
proceedings this contract is not before this Commission

1

for purpcses of approval?

A. That is correct.

0. Without going intec any of wour strategies
that you may have -- and maybe you can‘t answer this
question because of that -- where are the

negotiations? Are tnhney progressing? Are there any

further meeting times estab'ished or anything of that

nature?
A Well. again, we’'ve exchanged a lot of
correspondence. We've raised some issues with each

other. In general, I think I would characterize it as

negotiations. But are they proceeding in an ordinary
manner? Probably not. Do we have any further meetings
scheduled? Not at this time. We have looked atr the

kind of arr.ungement tha

rt

they have proposed and in
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general, if all we are required to do initially is
serve within the communities of Viborg and fentErwlllel
and allowed to build the rest of the systems on our |
construction schedule, which I have agreed that 24
months is not an unreasonable time to ask us to build
out the rest of the systems using the technology we
might choose, then all we need at this time is an EAS
CLype arrangement. However, we requested more because
we thought perhaps the Commission might require more,
If the Commission is going to regquire more from us or
in a quicker time table, then in order to meet a
quicker time table we would have to in fact resell Fort
Randall's services.

o. Again, without disclesing anything that you
may deem to be confidential or Proprietary in nature,
what is the status of the construction of the two
systems within the Centerville and Viborg exchanges?

In other words, are they built? Are they part builc?
How far has this gone?

A. The Viborg and Centerville exchanges are
espentially completely built. We have been working
with a group of pProbably ten to 20 customers in the
exchanges as a beta test, so to speak. We've not asked
them to disconnect their exlseting services, We've

simply offered to put a phone in their fiome to test out
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1 | what is at this point leading edge technology. The
. 2 |other two exchanges, Tea and Harrisburg, are somewhat
3 | behind that schedule, however, those are due to be
4 | turned up and operating within the next couple weeks.
5 Q. And has any of your beta testing extended
6 | into what I'll call the rural areas around Centerville
7 | and Viborg?
B A. It has not because this is the core system is
9 |a hybrid fiberoptic/coaxial system. What this

10 | basically means is that you use fiberoptic cabling to

11 | take it into a neighborhood. There is a node with a

12 | power plant in the center of the neighborhood. From

13 | that node and out to the individual residences there is
. 14 | coax and copper cabling that goes into the individual

15 | homen and businesses from that point forward. So and

16 | over that facility we can provide full range of

17 | services. We can provide data. We can provide video.

18 | We can provide high speed Internet access. And we can

19 | provide telephony. It simply goes to the house.

20 | There’'s a box on the side of the house. If the

21 | customer wants cable only, fine,. If he wants telephony

22 |only, it's another connection inside the same box.
23 Q. Somewhere in the record here there’s an

24 | indication that you had an intention to turn up dial

25 tone as of November 1st?

@ L : i
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' A. Yes, we did. E
Q. And --
A. And we're testing. We've got, as ! said, ten
to 15 customers in each one of those four exchanges are

being offered the service on

the thing works properly.

Q. Okay. So I'm not misunderstanding you when
you say turning up dial tone, it's turning it up for in
test purpose only; is that correct?

A At this point, ves. |

0. What is it that you want from the Public
Utilities Commission in this proceedin«? In other
words, what ruling is it that you feel is essential for|

|
them to make in this process?

AL Well, probably the key factor here is that

reading Mr. Hanson's testimon

it, they want us to have

they want to keep all t

o
v

to me to ignore what the FCC
comes to segregating study ar
gense Lo me Lo treat this par
Dakota is in with Fert Randal
Centerville exchanges as some
precedent, never turn back.

forever; thias is how it's goi

a test basis to make sure

Yy and trying to summarize

erve all the customers but

lake senge

nas recommended when it %
eas., It doesn’'t make
ticular situation that

1 in the Viborg and

kind of masgive

This is the ncw and

ng tec be for everybod
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kind of thing.

What we're looking for here is
Commission to say that if we serve the cu
we're entitled the same kind of revenue reqgui
Fort Randall if they serve the customers.
that’'s within the Commission’'s duty to do
do, assuming they do it in an ordinary fa
rule making or somathing like that. We'r

them to take anything away from Fort Rand

think it’'s realistic for the Commission t

to saerve Hermosa, South Dakota, or even W

Dakota. Those

are not contiguous exchang
And it doesn’t make any sense,
came in hLere after we knew we were buying

after we knew that we were going to build

we started construction. And they simply

ocent purchaser here. They even contli
contract with U § Wast on the outcome of
proceedings having to do with Dakota and

doing in these exchangesn.
So all we're asking for here, 1
be allcwed to compete and provide the

customers. We think regardless of SDITC’

we're not going to go cut and

5 :

Much

services to thesge

for the
atomers, then

remencs as

And, again, |
. Or power to |
shicn with a
e not asking

all. We don't

O reguiie us
agner, South
es.

Fort Randall

these things,
them, after
aren’‘t an

nued their
Commisesion
what we're

think,

18 wWa

8 position,
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25 | the long run the prices are going to be better. In the

SDITC has joined forces with a multitude of large l

] 3 .

)

corporations, a lot of LEC companies to go ocut and |
provide competitive service, but they’'re only going to
do that outside their exchanges. What that says toc me

they think competition is good as long as it doesn't

comeé to their back yard.

good for all customers. it's good for Dakota, it’s
good for Fort Randall, it's good for everyone, It
means a choice of service, and it should mearn in the
long run a reduction of prices. That's what we hope o
provide here, and that’'s what we haope " he Commission
does not prevent us from providing.

Q. Earlier 1 asked the same question of
Mr. Hanson and that was with regard to the concept of
the public interest. How is what You're proposing
Berving the public interest?

A I think the same reasoning as you heard many

times before. If there i8 -- the old st

Q

ry is if you

have one lawyer in town he starves to death. If you
have two lawyers, they both do very well. I think
competition works that way. I think if we have more

than one provider available in an area, then the

choices to the consumers are going to be better. In
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long run the technology is going to be better because
it's not going to be propped up by an artificial
subsidy system. It's going to be supported by whoever

can provide the best services at the lowest cost, and

[, ]

that is a completely differe

e |

it kind of thing.

Bruce Hanson told me a

]

tory one time, and I
don’'t want to repeat the whole thing here, but the gist
of the story was is that under the old access and

subsidy system any trained monkey can run a telephone

company. All you have to do ies add up your costs and
that’'s what your rates are going to be. In a
competitive environment it‘s not going to be like that
any more. And I think it‘’s in the public interegt to
give Consumers cholces.

MR. HOSECK: No further questions. Thank
you.

MS. WIEST: Commissioners?

COMMISSIONER SCHOENFELDER: Mr. Hertz, I have
some . I don't know if they are questions.
Clarifications, perhaps, just so I know exactly what
is that DTI wants. You're asking about Centerville and

Viborg I want to talk about those. Within the 24

B

cnths that you've agreed to do it, do you intend then

to have a build-out in the local loop to the rural areal

or just the city area?
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this

| words

time

that.

initi

the ¢

start

thems

of f£i

| S

A.

very

Al

for building ocut the rest of the exchange, in other

1l
i OUE

]Centerv;lle. then 24 months would be an appropriate

to do

appropriate time?

A,

ally
ity.,
A .

in t

elves

ber y

you have built ocut the local locop now as we speak?

A

No, in the --
COMMISSIONER SCHOENFELDER: 1 need to have
clear.

If the Commission imposes a deadline on us

side the city limits of Viborg and

that.

COMMISSIONER SCHOENFELDER: Would be an

Yes, it would be an appropriate time to do

CCMMISSIONER SCHOENFELDER: Okay. And so buH

or what you are prepared to serve now is juﬁJ

within the towns themselves?

You have toc start scmewhere, and we chose to

he center and then build out, yes.

COMMISS1IONER SCHOENFELDER: And in the towns
-- 1 understand a little bit about the kind

-

cu have there. In the towns themselves, do
Yes, we do.

COMMISSIONER SCHOENFELDER: To everyone?
Yes,

COMMISSIONER SCHOENFELDER: To every
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regsidence?

A. Yes.
COMMISSIONER SCHOENFELDER: And that’'s using
cable facilities?
A Yes.
COMMISSIONER SCHOENFELDER: Now, you ta.ked
about the box on the side of the house; and I think
somewhere in the industry I1've heard that called the

NID and I can't for the life of me remember what that

| acronym stands for.

A. Network interface device.
COMMISSIONER SCHOENFELDER: So 18 that what

we‘re talking about when you say that if I‘'m your

[

istomer, 1 can choose telephony, cable, whichever?

A. Or both.
COMMISSIONER SCHOENFELDER: Or both?
A Yes
COMMISSIONER SCHOENFELDER: Or can I also

receive data?
A. Yes.

COMMISSIONER SCHOENFELDER: How high speed

A. Ten megabits per second, That's using
current technology cable modems. And we have -- we're

working on a project, trial project at this point, but
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1 Ewe've got 25 customers picked out. We're going to Lry
. 2 1| 25 modems and see how it works and do a little bit from
3 ithat point forward. As you know, we own an Internet
4 !enmpany as well,
5 i COMMISSIONER SCHOENFELDER: Yeah. So within
5 | 24 months you could build out to all the rural people?

7 | That would be a physical build-out or some type of
8 Jwireleus connection that would constitute the loop?
9 | A. We could meet the requirements that are

10 | specified in federal law for basic telecommunications !

11 services within 24 months. would choose not to at

12 | this time reveal the particular technology that 1

13 choose , 5

|
. 14 | COMMISSIONER SCHOENFELDER: That's okay.
15 I A Yes.
16 COMMISSIONER SCHOENFELDER: That'’s ckay. 1
17 |]u5t want to know. But that would not necessarily
18 | include cable and telephony both?
19 A. It probably would not at this point at least |
20 include cable. Cable is a much higher band cable TV,
21 | excuse me.
22 | COMMISSIONER SCHOENFELDER:- That’'s what 1
23 :meant.
24 E A Video services require much higher band
. 25 Ew;dth, We‘re basically talking around 1.5 to 1.5
L S—— —_— e e ]
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|
l 1 | megabits available at each customer’s residence with

2 | the technology we are proposing to use. That is not

3 | high enough to support cable TV.

4 COMMISSIONER SCHOENFELDER: S0 the ETC

5 | requirement, would you -- if the Commission imposed an
6 | ETC requirement on DTI, would you consider that

7 burdensome?

"

B A First of all, we've tak

L

w
e |

1e position in

the Commission has

b
;'F

9 | this proceeding that we don't thi
10 | the ability to selectively impose thoase requirements on
11 | us without a proceeding to set up a rule making to see
12 | these are what ETC requirements are going to loock like
13 | in South Dakota. I don’t think you can specifically
. 14 | tailor them just to Dakota. If you do establish those
15 | kinds of requirements, then the Federal Act specifies
16 | basically what you have to do to be an ETC. The second
17 | quesiLion then comes how do you apply it on an exchange
18 | by exchange basis on a contiguous study area by a
19 | coutiguous study basis or on a statewide basis.
20 So those are the kinds of threshold questions
21 | that depending on how do you this, it could be
22 | burdensome. But the technical requirements of serving
23 | a particular customer are not burdensome. In other

24 | words, we don’'t object to having to provide E311

. 25 | service or any of the other services specified in the

e
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technical requirements. We might have some objection
to how they’'re imposed if we don’‘t think they’'re
imposed fairly.

COMMISSIONER SCHOENFELDER: And if

s

inderstand your case properly, you're asking us to

remove the rural exemption that Hanson thinks they have

in this exchange, these two exchanges? |
A. I don’t know it's something we’re asking
!
for. It seems to me the federal statute requires that
if they cannot or do not choose to meet the
interconnection requirements then they give up their
ETC status But I'm
"OMMISSIONER SCHOENFELDER: ETC or the rural
exemption? i
|
A Rural exemption, excuse me. i
|

C.MMISSIONER SCHOENFELDER: Okay. Thank

you That's all I have
MS. WIEST: Any other gquestions? !
CHAIRMAN BURG: I only have one, I think |
I'm not sure. We ruled that there’'s a bona fide

request, and we're acting under that bona fide request

—a
-~

right now; is that correct, in your estimation?
| )
| A My understanding cof the bona fide request,

Mr Commissioner, is that that is what is needed ro
Iatar; the negotiation process. That's really the only |
S M Bl el SR T J
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| fair interpretation of what that means in the law.
| 1t’s supposed to be a starting point. So you measure
|
| things from that starting point, 135 days go by and
then something else happens. That is the only

| consequence that I can see of a bona fide request.
Once you make that reguest, then you start
negotiating. We made it with U 8§ West rather
informally. We had a phone call with them. And we
said, "Let's get together and start talking about
this." We followed it up with letters and

correspondence and meetings and discussions and so on

and so forth. But making the regquest itself doesn’'t

much, It's the negotiation process and the agreement

CHAIRMAN BURG: Okay. And then if at this
time that you do reach an agreement and you exercise
service under the EAS type arrangement, is what we'’ve
been calling

A. If that's what we end up with, yes.

CHAIRMAN BURG: 1f you end up going for

either because of ruling of ours or because of

the
EAS type interconnection, do you think it would take
new reguest?

A. I don't think so. I think it‘s a notice

do

that you end up with are really what’'s important here.

cholce of yourself going for other services beyond the
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thing. As I said, it’s to start the ball rolling.
It’s to get things under way. I don't think we need to
start over from scratch, if we have to go that far. It

wouldn’'t make a lot of sense
artificial barrier like thar. All this

do is make the negotiation

some pericds for appeals and Commission

involvement,

S0 if we are required, or the
attempts Lo put some requirements on us
finally determined that we do, in fact,
those requirements, then we would

this period be talking with Fort

we're going to do that. And most likely it would be a
pure resale arrangement, at least initially

CHAIRMAN BURG: At this point are you asking
for the lifting of the rural exempticon for Fort
Randall?

A. We asked -- I'm not sure of the status of the
pleadings whether we’ve specifically asked for thar or
not. I'm not sure what counsel's

CHAIRMAN BURG And if you did not at this
Lime but this process goes forward, that’'s my question

Lo me to create an

proceass ordinary and tell

probably alil

Randall

is supposed to

action and FCC

Commission

and it's
have to meet

during

about how

exempetion for

reguest?
!

S |
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You know, I'm having a problem figquring it out.

N I guess 1 don't understand the problem, !

Commissioner. 1f we ask for additional services and

then they can't provide it or refuse to provide it,

then the statute seems to say that their rural

exemption gces away and we’‘re no longer bound to
negotiate with them. There’'s some gquestion about
whether there’'s even a duty to negotiate. I guess at
that point it gets to be this is all new territory.
Especially when it comes to rural telephone companies,
there aren’'t a lot of people doing this.

There have been some areas where U S West and

Ameritech exchanges have been overbuilt by rural j
telephone companies. There is a classic case in Kansa;
which involved two non-RBOC’'s fighting it out over a

study area designation and who got to own the exchange

and s on and so forth. but that was settled without

having a lot of issues ever formally resolved.

S5c one of the burdens we labor under, as does

Fort Randall, is that this is all new. Our concern

here is, though, that ist because it's new doesn’t
mean You want to deny the benefits of competition to
these customers. I don't see us coming in here and

asking the Commission to throw Fort Randall over the

wall or save us or save them or anything like that.
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You know, I'm having a problem figuring it out.

A. I guess 1 don’'t understand the problem,
Commissioner, If we ask for additional services and
then they can’t provide it or refuse to provide it i
then the statute seems to say that their rural !
exemption goes away and we’'re no longer bound to !
negotiate with them. There's some gquestion about
whether there's even a duty to negotiate. I gumss at

that point it gets to be this is all new ter

L |
b
T
o0
L
-l

Especially when it comes to rural telephone compani

n

here aren’t a lot of people doing this.

|

|
There have been some areas where U S West and
Ameritech exchanges have been overbuilt by rura |
telephone companies. There is a classic case in Kansas|
which involved two non-RBOC's fighting it ocut over a '
study area designation and who got to own the exchange

and s on and so forth, but that was settled without

having a lot of issues ever formally resolved.

50 one of the burdens we labor under, as iceﬂ

Fort Randall, is thar this is all new. Our concern l
here ia, though, that ist because ilrt's new doesn'r

mean you want to deny the benefits of competition to
1é8e Customers. I don't see us coming in here and
asking the Commission to throw Fort Randall over the

wall or save us or save them or anvytt

1ing like that.
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L 1 What we want to see happen 18 that theae customers are |
i 3 benefit of what we buillt receive the benefits of
- empetitl ‘s what we're nere primarily trying
5 to dc
|
6 CHATIRMAN BURG: Te your knowledge, has the
7 FC approved any disaggregated study areas any place? |
:
8 A They have approved multiple study areas I1
9 ther words, some ompanies Aanga, again, I think his|
10 joes back he classl aBt There is a situation
|
11 where they sald more than ont an e} Thange could be
12 in more tharn ne study area 8 that two companies might
13 have overlapping study areas, or some exchanges might
14 be 1n tw rompany study areas The disaggregation |
15 | ques n re ly doesn’t have anything to do with study
16 | area It has to do with meeting ETC requirements, and
17 that's different
18 | CHAIRMAN BURG: Okay. But I'll try ¢t
1-:‘ - | — LT, I,‘ & the e i =5 U A P~ L g 1 - .
- clarify. ias the FCC approved any overlapping study
|
20 | areas? |
' |

it became moot because eventually

[ 8]
F
¥

o
3

ne company bought

m f

23 | the other one out any way. But they did in fact --
i
24 CHAIRMAN BURG: So at this timea they did in

5
L
]

Act approve it but right at this

v
=
1]
e
=
"
1]
= -]




it

Ln

7

o

b
o

13

14

16

17

18

140

operation?

A,

[

m not aware of any. Now, as far

disaggregating, again, that's a separate que
because that has to do with eligibility requ
And the only thing we have to go on are FCC’

in the requlations that they think it would
that it would be in the public interest to d
noncontiguous study areas In other words,
thought in rural areas that study areas shou

contiguous.

CHAIRMAN BURG: Okay. That's all

MS. WIEST: Just to clarify scmethi
Dakota or DTI need 251(c) type interconnectit
services 1f the Commission were to determine
only needed to offer services in Centerville

within a 24-month pericd?
A. If it*'s limicted to the Centerville

exchanges and if there's a 24-month time

the only thing we need with Fort Randall is
to hand off local traffic between exchanges.
is what has been characterized as an EAS Lyp

agreement . Ir yther words, we don’'t neead ar
billing collection, we don’'t need any of the
transport, we don‘t need any of their switch
of those features. We're not asking for num

peril

L

1y of their
-

ing none |
ber

ab

stlion

iremencs.

E Comments

isaggregate
they

l1d Le

409 . Does |
on or .
that DTI1
and Viborgj




we have public

and Centervill exchanges

.han Fort Randal bur not

We maintain 1 erenti

Randal

18 | MS. WIEST: Is there any difference between |

19 rural and urban areas? {

|' !

20 | A. We don‘t have any rural customers, but our |
ions would be to price them the same. 1In other

-
-
c
m
e
a
n
1]
£
0
-
a

someone outside of town with

4
Q
H
2.
m
o

pay the same as someone in town with a business. |

L)
it
-
-

-
"
(o]
-
=
"

24 ME. WIEST: And how does DT]1 intend to

provide notice of its services? You said you had a




=

15

16
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price list. Is that public record?

Yes, it is. It's posted in our offices.
We‘ve been sending flyers to all the residences in
those communities. We‘'re going to be holding a series
of public meetings in those communities to gauge or to
promote the services.

MS. WIEST: Could Dakota submit that as a

late-filed exhibit for the Commission?
AL Yes, we can, a copy

MS. WIEST: And does Dakota --

MR. MARMET: That would be Exhibit 24.

MS. WIEST: And does Dakota intend to offer
at least the same local service area calling scope as
Fort HRandall?

A Yes.
MS. WIEST: Do you intend to offer more than

what they offer at this time?

EST: Is that alsc in your notice?
A. I don't know if we talk about that in the
notice or not. I don't believe we do because that'sg

8till under examination and evaluation. As you k

now,
the whole issue of EAS is a very touchy issue. It's
very difficult for companies to decide what the best
direction to gc would be The big push for this is the




cellular pecple. They’ve essentially done away with
toll calling within all the areas they serve. You
call anywhere i One's service area and

a local call. I p ir time but there's no more

tell charges,

And we're looking at those kind of pricing
echemes as well. r -hat's probably where the
industry is going, and we would think we’re goi
have to do that one way or the other because we see the

ireless people’s prices coming down dramatically

a monthly basis. And we think we'x going to
tace those as much more serious competitors than
anybody else.

MS. WIEST: That’s all the questions I had.
Commissioners got anything else?

CHAIRMAN BURG: I got one that your guestions
prompted. © you 1intend to have any construction cost
for either rural areas or any extensions?

A. Historically we haven't done s0. I know it's
common 1in the rural electric industry to do that. But

-
.

can't guarantee that we wouldn’t in a particular

situation. For example, if we had a customer in a

rural area that might want a DS3 level of service,

that’'s much more than just running a few copper pair

out there, We might ask for either a long-term
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contract to provide the service with no construction

+

arqge, or we might ask for construction charge. But

L=

generally we haven’t in the past, and we have no plans

to change that policy.
CHAIRMAN BURG: For just plain old POTE are
you ready to commit on that, or don’t you know yet?

AL

-

don't think we will. First of all, plain
old POTS is something we he hope to offer better
than

CHAIRMAN BURG: What I'm saying, then, ihat
we usually try to establish a minimum of service and
plain old POTS may be that,.

A For the minimum service cur plans would not
be toc have any construction charge for those rural
cUstomers.

CHAIRMAN BURG: That's all I have.

MS. WIEST: Any other questions from the

smmissioners?

CHAIRMAN BURG: I would probably make one
additional comment. In the late-filed testimony, any
cf this that's been determined as information for the
customer, I wouldn’t mind seeing it included. I1f
you‘ve made a determination on construction costs, I
think it might be pertinent to have it in that file.

A. One of the things that I would like to poin

-
e




mmission in connection with the request
are not set in stone, When we get
petitive area we expect to see price changes
rapidly than we pee them in the past and plan
1d option changes
may have a particular plan that yo

ecit other forces might cause you to

we will send yc i1 what we pr:ponel

gquestions?

Hertz, I'm probably a 1li
his, but ould you give me your opini on your
knowledge of this subject matter I axperience
why are w i i1 ler 5§ -ce'd;nj
which ontested case and 1 n an arbitra
proceeding between your company and Fort Randal
A. It's a good question. [ « t know the
answer to it I don't think that we have pushed to
have this proceeding take place.

MR. HOSECK: No further guestions.
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1 MS5. WIEST: Any redirect?

3| MS. WIEST: Any further gquestions of this

-
E
p
o
"
e
m
-]
by

Thank you. Do you have any other witnesses? |

un
T

. MARMET: No, 1 don‘t, Thank you very

E | ; 3 - N . 1 |,
f
!

— " - i

} | mAy or may not want to discuss in ocur briefs and would |

% . " 3 |
10 | l1ike to be able to have you take official notice of thel
t

11 FCC rulings on universal service i
12 MS. WIEST: And interconnection? '

=
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JLEY : Yes.

EST Is there any objection to that?
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17 !Huliﬂu of those. SDITC

IR. COIT: SDITC calls Mr. Don Les please.

19 DON LEE,

|
21 *alled as a witness, being firset duly sworn, |
| 1
| |
21 was examined and testified as follows

24 Q. Don, could you state your name and address




A. Sure. My name

ig 1515 North

address

South Dakota, 57301.

by whom

emp ]
wha
and bri
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serve

Divis

numpe
cost

4
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for

have

) L

-
-

hat's

ibits that

And do you ha

There are two.

on one, at the fir

L
ik

deleted. And at L]

page

reference section 253F

opposed to capital

T

IE I were to

that testimor

Sandborn

are

st
ight

should be

aABK

is Don Lee My business

Boulevard in Mitchel

red
uding management

development
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for this docket.

r
=

L=

rrections that

Start the thing off with back

draf

LS
=

line the word should be

in line four where our

a small letrer (f) as

the

today

You same guesclons

_—r

1
iy

would you provide the same
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i AnNBwWers?
. 2 A Yes, I would

1 MR. COIT: At this time I would admit into

4 evidence Exhibit 3.

c MS Any objection?

& MR. MARMET: I do have an objection to

7 | Exhibit B, as in boy, through 1, as in igloo.

8 | MR. COIT: What's the nature of that
| 1

5 | objection, pleasge? }

10 | MR. MARMET: They relate not to this docket.

11 They relate to Sully Buttes Telephone Cooperative an
12 | Golden West Telecommunications Cooperative, Inc
13 | neither of whom are parties to this docket. Nor is

. 14 Cheir switched access revenue regquireme

1 i - - i L nt per minute

15 effects of lost local service revenue Bubject to this i
iz | . ‘ ;

1€ hearing They're irrelevant.

17 | MR. COIT

=
-

|
response to that would be wa‘re

|

|

18 | dealing with an issue here that potentially may impact
[
18 1 & b a n F ¥ i e e mant (i B @ ha
13 al. ol the South Dakota independent telephcne
|
20 | companies, coalitio members specifically, that is the |
|
21 issue of whether comp itors should be allowed tc
3 ] , |
& i “NErry plcK certain exchangeg within service areas. |
<3 And those exhibits are intended to show the impacts on

24 cugtomers if that sort of policy is established We do
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member companies, I believe, are

. : two-fold Number one and that was the purpose f

n B LOI

T

3 cffering the exhibits, was that the issue being debated|
.
4 | included eligible telecommunications caryier status and
: .l - 1. = I = Fa - 1 - ¥ - - I
3 whether or no that and the Federal Telecom Act. in |
I I
5 !a_-—r "Tlp‘_‘il"j r t ig ations . cromparirivae LEMY g w I
| i 4 B K ) «siagat iong n E 1C 1Y | iy s B8 chnat
7 | were also imposed on the incumbent LEC’s as they exist |
]
B | ¢t "jtl".' |
|
|
|
* And so one of our concerns was that if the

* = 1 S~ s B R B R o o = 5 & y ¥ - 2
11 telecommunications carriers Status ) D

12 imposed on competitive LEC’s, it provides an unfair or
13 ineven "‘{.'I'_r""”-i f-u,r.l-i ""j rha - Tl T =~ N—— I
= - pi lnc Lield. Al wne ustomers whno are n 1
. |
14 -;t.elr;q provided service by the competitors do not en oy |
15 | those benefits The other is a concern that because of
16 | the unigque circumstances in this issue, the doughnut
17 | hole, et cetera, that any proceedings or decisicns that
18 are made by the Commission in this docket not be
i
19 | established as precedent setting for future rural
<0 | exemption concerns f the SDITC members

21 0. Does any of your testimony address the rural

22 exemption li1ssue
23 | A Yes, it does In fact, that testimony begins
24 n page one at line 23 where we talked abcut the two --

(%]
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-
i
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. LN |
5 the ing two concerns, and that in our opinion if |
. | |




l exemption safeguards are called

. 2 then a separate

ey

rocedure should establish how the

i rules ar promulgated t iffect the SDITC members.
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page seven

5 | of your testimony, lines 2% through 33, yeou indicate
|
|
& | that you support some f the minimum service
. [ T-ITER-EN: - TR v = » . i - =} v 7 e L % [ t
! | provisioning reguirements set forth in Mr. Hanscn's .
| |
" - 3 LT, T # 5 # - i ¥ 13 " - o1 |
8 | tescimony. in particular, d yf O lave any concerns |
| |
1
4 wilith ompetitor r even incumbent pein il lowed
| ¥ cen i g all d |
1C LO price services significantly differently betweer
|
11 their rural and/or the in town customers and hose ’...af_!
'
12 | are located in the outlying areas
| 1
| |
" | L M o - - ™ - |
13 A Yes, we do ANd, agaln wichout referring to
. |
14 | the exhibits, 1’11 say only that any time that a !

15 | competitive local exchange carrier might be allowed t:}
é zherry pick, there are going t be ramifications that |
I [
17 impact the rvenues or the cost of both local exchange |
18 | carrier customers, local subscribers, and interexch HQJ
[ .
19 | carriers. And our concern is that the eligible |
i |

20 | telecommunications carrier status riteria should
!
- 5 |
21 become a minimum criteria that is applicable t "LEC's |
22 | an well as - I'm sorry, incumbent LEC‘'s. ‘
23 Q. Do you have any comments concerning the ‘
24 impact of deaveraging prices between rural and ir :ﬂwn:

D customers on universal service?
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ong with the concerns about any
ural and urban customers. And
that could be used there. Is
8 it the same as? Is it not
town? I'm not sure what the
my concern is that the eligible

fact, include
8 a major amount

to happen with

working with

universal

have

indicated that the federal portion of USF will only

cover 25 p
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he witness

dley?

very

CROSS-EXAMINATION

universal service revenue reg
major concern for us.
MR. COIT: That's a
this point. would tender ¢
MS. WIEST Mr. Bra
MR. BRADLEY Just
BY MR. BRADLEY:
Q. Don, do you have a
process with regard to bona f

statement star

t the

view abo

Llde reguest?

clock and after 1

questions I

20 days

local exchange carriers’

And that is a

have at

for cross.

briefly.

ut generally the

Does one

there is
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|
1 defen t Ater regquest? i mean how shall we |
. : indle these
{
A in my pini i tatement doesn’'t necessarily]
|
|
4 tart the l L n my pit n, a bona fide reguest
|
has e 18t that, a request for services, Can it be
¢ erbal r writcten? I guess either would have similar
effect Key t your question, I think, is does that
- preclude future reguests and expansion. And from my
» | pexrspective d say no.
1
& And at the time of the future expansion or
11 future requests are made, should the rural telephone
12 company have no rights
: - ot . :

13 A. No, 1 don't think that wou d be a fFair |

. 14 | statement. i

Q. Does it make a dif

"
un
-y

telephone company when it‘’s

Q
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17 !-exr:r.-.pt.if;un if we're talking about the request for resale

[
[+ &

vergsus a request for unbundle
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1
|
21 | A. The two concepts are totally different. Ir
|
]

one of them, that is the unbundled loop, the concept is

that a telephone company, through whatever prescr

method, will determine what its unbundled loop costs

are and is allowed to recapture that from any potential

X
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he 1 Y comes -'."_ he

he way, 1 > take an unbundled

rural telephone company have the

determine whether or not and go

to the

determinas n 1 whether to waive the

o s

exemption with regard hat unbundling of the

Boy, you're making me stretch my legal

that I don’'t have, i can offer my opinion only.

loop?
hat

And

my opinion would be that that second request, in fact,

embraces the question of rural exemptions. And

uld be the point in time at which i

I think
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Best to the stand,

please.
HARLAN BEST,

called as a witness, being

was examined and testcif a

DIRECT EXAMINATION

BY MR. HOSECK:

Q. Would you state your name fo
I ase

A Harlan Best

Q. What's your job?

A. 1 am the deputy director of
for the South Dakota Public Utilities

Q. And have you been present in
this afternoon and heard the testimony

witnessss on a firsthand basis?

A. Yes.

0. And based upen that, whatever you observed
and heard, do you have any recommendations to the
‘ommission in your position as a staff analyst with
regard to this dec et

A. If the Commisesicon can disaggregate the
exchanges of Fort Randall into the two that are

involved in this proceeding,
and Viborg if the Commission can do that,
Commission does go along with the 24-month

o
o i
gy -

=1
o

he

Fixed

Commissior

the

hearing

and if

firast duly

(=]

Deili

those being Centerville

b= 5

f
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BwWoTrn,

w5 :

room
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1 | period that DTI would provide service to anyone who

. » | requests it, be it in town or out of town, with the

3 | caveats that Mr. Hertz put on it for possible aid to

3 | construction if they requested scmething out of the |
5 | norm, whatever that norm happens to be, then staff '

= would recommend that the Commissicn grant an EAS type
7 of arrangement between DTI and Fort Randall {
o |
|
|

8 Q. I have no further questions of this witness
. |
‘ and would tender him for cross-examination |
|

1 MS5. WIEST: Mr Bradley?

12 | BY MR. BRADLEY
13 | 0 . I just wanted a clarification on what you
. 14 I-ca when 3y 5u say disaggregate Disaggregate for the
|
15 | purpose of determining ETC service obligations? 0O
16 | have you brought in the entire subject of

, universal
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go along

19 | with that? |
] |
{ |

20 | I feel it would be all of it would have to bej

5 9 sl @At 11 T & T Aanin -~ 1 . * hanis [4

21 looked at. All T was going on was the basis of
|

22 Mr Hertz's comment wihere he gaid the FCC in some

23 | rulings somewhere, scmeplice in time, has approved a

24 | disaggregation of -- I don't know if he was referring

.
o]
<1
5
™

25 | to a study a TC, or just what exactly that
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1 {was. But if there is a way in which that can be done,

-

glion -=- this Commission would have - ]

{
[
L don’‘t want to get into one of those things where You we!

4 Ay 4o 1t here but you can't do it on the federal side.
) Q. Let me pose a hypothetical te you. Let’'s ;
|
1 T e ¥ 1
[ assume Chat Mr. Hertz was mistaken and that the i
' commission, 1in fact, no one study area, why would you |
i
! not look at the gervice obligation disembodied from thel

T+ BT L D B ad Far i . - T

3 iniversal service funding aspect?
1 A My understanding was the service obligation |
11 | of DTI was that they would provi It Lo whomever |
j

13 aaked

2 F f
13 0 But couldn’'t you impose hat service !
|
i4 | obligation onto them without deciding what you would do
15 in terms of universal service f [
| |
16 | A The Commission could, 1
17 | MR. BRADLEY : I have no further gquestions |
18 ME WIEST Any further questions, |

<

19 Mr Marmet?

Far CROSS }:;(F\HT’J"'F'.-N

<1 BY MR MARMET : |
|

Q Mr Beet, it would be your recommendation |
k =M T : . ! . {

23 that DTI be allowed ) Berve immediately subject to i
24 those conditions that vou've cutlineds i
|

!
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agreement
would come bac

getting at should

without the

her through

cther?

they coulid do it with the
understanding that they would do a true-up based on
whatever would come o© of a final agreement.
Okay.

MISSIONER SCHOENFELDER: But, Mr. Beast,

you are only referring to what was proposed as an EAS

agreement, not the total interconnection agreement?
A Right.

COMMISSIONER SCHOENFELDER: Thank you.

MS. WIEST Well, he in your
recommendation when you s ; an EAS, the
Commission should grant n B arrangement, you
don't mean within this

A. Yeg, within t

exchanges.

M5. WI
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| woculd second - support it.

3 for Leave to Make Additional Motions, what I would
4 | recommend on that is that the Commission is going to
g receive aome late-filed exhibits, s I believe the

- a briefing is completed, then I would grant that
- COMMISSIONER SCHOENFELDER: I would move that

10 weé grant that motion. I have it marked number four

-

+ Application for

132 Leave to Make Additiona

s
o
ad
[
-~
&
o]

13 CHAIRMAN BURG: I agree limited to the

14 | comments that you made for the purposes

15 MS. IEST: To the axten

L4

4}
e
H

ight, that the

[*H

16 record is kept open. On the application pursuant to

17 ! SDCL 1-26-17, with respect to subparagraph one, the

3

18 | Commission has already compl

r
5]
3

éd with that

[

19 lsu,p}ragrapn. With respuect to subparagraph two, the
2 ( ommission will deny those, And with respect to
21 | subparagraph four, to the extent that the Commission

[
[
:!
[
]
e

.

lready determined that the record will be kept

open until such time as a briefing is completed that
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. 2 | MS. WIEST: Yes, subparagraphs two and three

j | are denied |
| |
4 | COMMISSIONER SCHOENFELDER: I would move we
|
||
5 support Commission Counsel’s ruling.

g | CHAIRMAN BURG: I conferred with her because
1 I ~houaght we said if she denies or grants it stands
1 unless we overrule
11 vYore
12 MS WIES

14 rehearing did we do

-
"
<
e

18 haven’t been ruled
19 MR MARMET
20 | A DISCUD

|
21 MS WIES
22 | have set briefing
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;Plﬁs;ﬂg gstarements? Fort Randall?
MR. BRADLEY: No, thank you.
MS. WIEST: Dakota?
MR. MARMET: No, thank you.
WIEST: SDITC?
cO

WIEST:

MS. WIEST: Is there anything else

| to come before the Commission at this time?

there are two late-filed exhibits, from what
the one that 1 requested with the price list.
| also believe that there was a request made of
Hanson that he was going to supply to you --
MR. BRADLEY: I‘'m not aware of it.
MS. WIEST: -- the number of access lines in

each exchange.

MR. BRADLEY: Do you need that?
MR. MARMET: If you can just send me a
letter, that would be fine.
MS. WIEST: That would he late-filed Exhibit
Anything else? ! not, we're done for today.

{THE HEARING CONCLUDED AT 5:45 P.M.)
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L g Tealimmpn
; LIST OF C&hRESPONDENCE AND DOCUMENTS
TO FROM DATED | REGARDING
10-22-96 | Final Order and Decision Granting a Centificate of ¢
Authonity; Notice of Entry of Judgment of
Docket TC96-050
2-18-97 | Settlement Agreement <
Between USWC and DT1
Wesley Hanson | Roben iMarmet | 6-1-97 Letter requesting negotiations for interconnection in
Centerville and Viborg é .
Robert Marmet | Michael Bradley | 6-9-97 Interconnection Negotiations Between DT and Fort
Randall requesting more information on services a
desired
Michael Bradley | Robert Marmet | 6-11-97 | Interconnection Negotiations Between DTI and Fort
Randall defending bona fide request of 6-1-97 f?'
Brice Hanson | Robert Marmet | 7-28-97 | Request that all services be provided &
[}
Robert Marmet | Michael Bradley | B-4-97 Request for more specific information on
interconnection needs of DTI /¢
Bruce Hanson | Thomas Hertz 8:12-97 | Request for continued negotiations on behalf of DT 1)
William Bullard | Robert Marmet | 8-12-97 | Second notice of request for interconnection y
Thomas Henz Michael Bradley | 8-21-97 | Reply 10 8- 12-97 letter, requesting more detail /
William Bullsr' | Michael Bradley | 9-8-97 | Request for SDPUC to develop a schedule for /L
determining whether 1o waive the Rural Exemption
Willham Bullard | Thomas Henz 9-8-97 Reply 1o Fort Randall's 9-8-97 letter, requesting an
EAS type interconnection i
Thomas Henz Michacel Bradley | 9-24-97 r;h.cccpling the proposed form of interconnection /
‘
Michael Bradley T"R‘nhm Marmet | 2-25-97 | Reply 10 9-24-97 letter, verifying the request for an ;
EAS type interconnection /!
Mhomas Hertz | Michael Bradley | 10-13-97 | Transmittal of the proposed EAS type Interconnection
Agreement and the Agreememnt (4
William Buliard | Thomas Herz 10-14-97 | Notice of intent to offer Dial Tone Service beginning /e
11-1-97
William Bullard | Michael Bradley | 10-16-97 | Response 1o Letter Notice of 10-14-97 and Discus ussion | -
of Rural Exemption P-4
William Bullard | Robert Marmet | 10-17-97 | Defense of 10-14-97 letter and nght 10 do businessin | _
| ( cnl:rulh_ and \1hu||. o
Roben Man‘r_l-;r-TH:c_!mel Bra ey | 10-21-97 | Rural Ir'.c!’h-.m Company status for the Centerville -7
and "I"lhl'.llbl xchanyes 1 -
Michael Bradley | Robert Marmet | 10-23-97 | Reply to 10-21-97 letter g
H.—
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA )

TELECOM, INC ., DAKOTA I APPLICATION
TELECOMMUNICATIONS SYSTEMS, IN( ) PURSUANT TOSDCL §1-26-17
AND DAKOTA TELECOMMUNICATIONS i

GROUP, INC.FOR INTERCONNECTION WITH

FORT RANDALL TELEPHONE COMPANY ) TCY97.062

COME NOW Dakota Telecom, Inc. ("DT1"), and Dakota Telecommunications Systerms, Ing
("DTS7) (collectively “Dakota™) and File this Applications For a More Definite and Detaled
Statement and For Reference to the Legal Authonity and Junisdiction and for a Reference to the
Farucular Sectons Involved, all pursuant to SDCL §1-26-17. In support thereof, DT1 and DTS
offer the following

| ['-"plh\' L !'Il'ltl":\ regue sis that the South Dakota ]’llhlh | thites Comumuassion pros e Dakiota
with a statement i compliance with SDCL §1-26-17 (2) and (3} making reference to the
particular sections of statutes and regulations under which this heanng 1s being held

2. Dakota hereby requests that the South Dakota Public Utilities Commission provide Dakota
with a statement in compliance with SDCL §1-26-17 (4), setting forth a more definite and
detatled statement of the matters asserted in this hearing. In particular, Dakota requests that
the stand +ls which the Commission will use to arnve at a decision regarding the 1ssue of

whether Dakota shall be required 1o mect eligible telecommunications carmier requirements be
articulated

Dakota hereby requests that the South Dakota Public Utilities Commission provide Dukota
with a statement in compliance with SDCL §1-26-17 (5). Dakota requests that the
Commussion specify what actions it believes are authorized by law

Dakota further requests tiat upon being provided the requested information, it be allowed 3
sulficient time 1o review the statemenis, prepare testimony and argument, and that the hearing
be continued to allow for any such matters 1o be presented (o the Commussion

Dated ths 3 -.i.L} iof November, 1997

r o 'r |
! { oo
Y} | TR
o o | Robent G, Marmet
=L At = Antorney Tor Dakota
ey - ' £ PO Box 66

Irene. SD 57017
(605) 26333



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA

TELECOM, INC., DAKOTA APPLICATION FOR REHEARING
TELECOMMUNICATIONS SYSTEMS, INC

AND DAKOTA TELECOMMUNICATIONS

GROUP. INC., FOR INTERCONNECTION WITH

FORT RANDALL TELEPHONE COMPANY TCUT-062

COME NOW Dakota Telecom, Inc. (“DT17). and Dukota Telecommunications Sy ateims,
Inc. (“DTS”) (collectively “Dakota”) and File this Application for Rebeanng pursuant 0 ARSD
200 10000 300,00 In suppont thereol, DT and DTS offer the following

1. On October 22, 197, at an ad hoc heanng, the South Dakota Public Utlises Commission
considered whether to add an 1ssue 1o a heanng previously scheduled for November 3, 1997

2. After heanng the arguments of the parties, the Commission voted to expand the scope of the
heaning to include the 1ssue of whether the Commussion shall require Dakota 1o meet the
requirements of an eligibic telecommunications carmer belore being allowed to provide
services in exchanges owned by Fort Randall Telephone Company

3. By making this iitial determe sation to expand the scope of the heanng, the Commussion has
exceeded s jurisdiction in the following manner: The Telecommunications Act of 1996
delegates some regulatory responsibilities to the “State commission”™ of each state. The
Telecommunications Act of 1996 allows some acts 10 be done by “a State”™ The power 1o
impose requirements of 47 USC §253(1 1s reserved to “a State”. Because there has been no
specific grant of state statutory authonty to the Commission, if the Commuission is acting
pursuant to 47 USC §253(f), it is exercising powers which it has not been grunted. The
authority 1o establish whether or not such requirements shall be imposed belongs to the
legislature until such time as it has delegated its authonity to act

4. 1t the Commission does have the delegated authority to impose 47 USC $253%41)
requirements, it should follow procedures for rule making

5. The Commussion previously granted certificates of authority 1o Dakota 1o provide local
service statewide.  The exchanges now at issue were not owned by a rural telephone
company at the ime the Dakota was granted authonity. The Order which granted Dakota
authonity specifically excluded these exchanges from the language which would have
required Dakota 1o seek additional authonty before beginning service in those exchanges
The Commussion has not amended that Order 1o change its exclusion of those exchanges
Furthermore, Dakota was already serving customens in the exchanges in questions prior (o
purchase of those exchanges by Fort Randall




Ll b 50

6. Under the circumstances outlined above, the Commission should rehear the matter to
determine if it has the junisdiction to consider the matter of whether to requine Dakota 1o meet
cligible icleccommunications carrier requirements; whether it should be determining this
matter on an ad hoc basis. or through comprehensive rule making: and whether these
exchanges are still excluded by the Order granting Dakota's Centificate of Authority,

o o

OO (e

WHEREFORE, Dakota respectfully requests that the Commission Reconsider its Decision in the
Amended Order For and Notize of Hearing and Procedural Schedule, and confine the previously
scheduled hearing to the issue sct forth in the Commission's Order For and Notice of Heanng
and Procedural Schedule dated October 3, 1997

Dated this 3" day of November, 1997

rd
i

-, %

Ytz qaq
Robert G, Marmet
Attorney for Dakota

PO Box 66

Irene, SD 57037

(605) 263-3301

Subscnibed and sworm 10 belore me this _‘ day of November, 1997,

=5 g __:_._—-ﬂ.‘.':hi.;h'h:_}id f{ ~
Notary Public—South Déikota
(SEAL) My Commission Expires:

KRISTIE LYNGSTAD
Aotery Public, Bouth Dekota
Ioly Commiscion Expires Juns 7, 3001




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA

TELECOM INC DAKOTA APPLICATION FOR LEAVE TO
TELECOMMUNICATIONS SYSTEMS. INC MAKE ADDITIONAL MOTIONS
AND DAKOTA TELECOMMUNICATIONS

GROUP, INC ., FOR INTERCONNECTION WITH

FORT RANDALL TELEPHONE COMPANY i TC97.062

COME NOW Daketa Telecom, Inc. (*DT17), and Dakota Telecommumications Systems, Ing
(“DTS") (collecuvely “Dakota”™) and File this Apphicatuon for Leave to Ma' ¢ Additional
Motions. In support thereof, DT and DTS offer the following

. Due to the short penod of time between the date upon which the expanded of the issues to be
considered at this hearing and the date of the heanng, and due 1o the unknown nature of the
Commission”s rulings on the other motions and applications filed by Dakota, Dakota hereby
reguests permission to Hile addinonal Motions and Applications throughour the course of the
heanings and the brieling penod to follow

Dated thas s :L]) ol November, 1997

i
Robernt G Marmet

Attorney Tor Dakota
PO Box 66

Irene, SD 57037
(605) 263-1301




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA )
TELECOM, INC., DAKOTA

[ APPLICATION FOR
TELECOMMUNICATIONS SYSTEMS. INC I ADDITIONAL HEARINGS
AND DAKOTA TELECOMMUNICATIONS )

GROUP, INC, FOR INTERCONNECTION WITH
FORT RANDALL TELEPHONE COMPANY ) TCHT-062

COME NOW Dakota Telecom, Inc. (*DTI”), and Dakota Telecommunications Svstems, Ine

("DTS") (collectively “Dakota™ ) and File this Apphcanon for Addinonal Heanngs. In support
thereof, DT and DTS offer the following

L. Inthe event that the South Dakota Public Utilities Commission determines that one of the

Issues it must consider in determining whether Dakota should be required to meet eligible
telecommunications carner requirements prior to providing service in 1:1.1.'hangq:~. owned oy
Fort Randall Telephone Company, Dakota hereby requests that, at the conclusion of the
heanngs scheduled for November 3 and 4™, the Commussion hold further heanngs in

Centerville and Viborg, South Dakota, to allow the public to provide testimony concerning
the public interest

Dated this 3" day of November. 1997

. S0 { edt
Roben G Marmet
.-"Lllilﬂli::t for Dakota

PO Box 66
Irene, SD 57037
(605} 263-3301
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

INTHE MATTER OF THE FILINGBY
DAKOTA TELECOM, INC. , DAKOTA
TELECOMMUNICATIONS SYSTEMS, INC.,,
AND DAKOTA COOPERATIVE
TELECOMMUNICATIONS, INC. FOR
INTERCONNECTION WITH FORT
RANDALL TELEPHONE COMPANY

PREFILED TESTIMONY
OF

THOMAS W. HERTZ

EXHIBIT




11-9T7 FRI 4:47 PM  DAKOTA TELECOM

TCVE-050
DTI/Hertz Prefiled Testimony

Q. Please stale your name, occupation and address.

My name is Tom Hertz, and [ am President and Chicf Executive Officer of Dakota
Telecommuniciutions, Inc., East Highway 46, P.O. Box 127, Irene, South Dakota 57037. 1
am also President and Chief Exccutive Officer of Dakota Telecommunications Group,
Inc., of which Dakota Telecom, Inc. 1s & wholly owned subsidiary.

How long have you been In a management position for Dakota Telecom, Inc.?

Since October, 1995,

What was your position prior to being employed to manage Dakota Telecom, Inc.
and its parent company?

| precticed law with the firm of Ulmer, Herz & Bertsch, P.C., Meano, Scuth Dakota
from January 1, 1978 until October, 1995. 1 was outside legal counsel for DTI and its
parent corporacion, Dakota Cooperative Telecommunications, Inc., now Dakota
Telecommunications Group, Inc. from mud-1978 untl I assumad the positions noted in
my enswer to the first question above.

In your capacity as the CEO of Dakota Telecom, Inc., are you familiar with the

£+ tual and legal background which gives rise to this controversy?

lam

What is your view of Lhe issues (o be decided by the Commission in this proceeding?
On March 12, 1996, Dakota Telecom, Inc. filed u Petition for Regstration and Authonity

B O =] o b B Wk e

e T N e R T T
C o 8 = O v A W N = O

to Construct Facilities. The original Petition referred to construction in Tea, South
Dakota. and othe: U § WEST Communications, Inc. owned exchanges.

The Public Uuliies Commussicn of the State of South Dakota (“Commission™) issued its
Cenificate of Authority to Dakots Telecom, Ine. “To Conduct Business As A
Telecommumnications Company Within The Swute Of South Dakots as authonized by the
Final Order and Decision Granting A Ceruficate Of Authority Dated 10/22/96.” ("Final

Crder™)




TC97-062
DTl Hertz Prefiled Tesnmony

Paragraph [11 of the Conclusions of Law of the Final Order states us {ollows

The Commussion grants DT1 a statewide Certificats of Authority to
provide telecommunications services, including local exchange services

However, with respect to rural telepbone companies, DTT wall have to
come before the Commuiswion in another proceeding before being able 1o

provide service in that rural service area pursuant to 47 U.S.C. §253(f)
which allows the Commission o require a company that seeks to provide
service in a rural fervice area lo meet the requirements in 47 US.C.
§214(e}( 1) for designation as an eligible telecommunications carmer. In
addition, the granting of statewide cestification will not affect the
cxemptions, suspeasions, and modifications for rural telephone companics
found in 47 U.S.C. §251(f).

Paragraph IV of the Conclusions of Law of the Final Order states as follows:
The Commission declines to apply the exception for rural telephone
companies as listed in Conclusion of Law [III to the eight exchanges U S

WEST bas proposed to sell to other local exchange camerns in South
Dakota. The Commission finds that those exchanges are not currently

owned and operated by a rural iclephone company as defined in 47 U.5.C.

§153, subsection 47, Therefore, the provisions o the Federal

Telecommumcanions Act relating to rural telepbone comps “ies are not

currently applicable to these cachanges.
In the Spring of 1996 Dakota Telecom, Inc. began engineenng and construction of state-
of-the-art hybnd fiber optic/coaxial cable (*HFC™) facilities to serve customers 1n
southeast South Dakota, including Centerville and Viborg, South Dakota. The main
facility is located iz Viborg, South Dakota. Viborg and Centerville are located in two of
the eight iccal exchanges which are referred to in Paragraph 6., above,

Dunng the heenngs held by the South Dakota Public Unlines Commission
relative 10 the application of Dakota Telecom, Inc. for a Certificate of Authoriry, |
testified that Dakota Telecom, Inc. was planning to provide local telephone service in

both the Ceaterville and Viborg exchanges. At the time I testfied Fort Randall

Telephone Company had spparently agreed to purchase those exchunges from US WES|
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IC97-062
DTl Hertz Prefiled Testimony

1 Communications, Inc. Fort Randall Telephone Company and (ke South Dakota

2 Independent Telephone Coalition (“SDITC™) participated in the aforementioned Public
3 Utllities Comumission hearnngs.
4 Subsequent to the issuance of Cenificate of Authority to Dakota Telecom Isc.,
5 Font Randall Telephone Company did purchase the Centerville and Viborg exchanges
6 from US WEST Communications, [nc. On or about June 1, 1997, Fort Randall began 1o
7 operate the Centerville and Viborg exchanges.
8 By letter dated June 1, 1997, Dakow Telecom, Inc. requested interconnection negotiations
9 with Fort Randall Telephone Company. Fort Randall Telephone Company 15 u “rural
10 iclephone company™ as defined by 47 USC §153(47). Dakota Telecom Inc. submutted
11 notice of the letter requesting interconnection to the South Dakota Public Utilities
[ Commission, as provided in 47 USC §251(D{1XB).
13 For Randall sought and was granted & declaratory ruling by the Commussion that
14 Dakota Telecom, Inc.s June 1, 1997 request for interconnection was not & bona fide
15 request for purposes of 47 USC §251(N(1XA). Dakota Telecom Inc. has appealed that
16 ruling to the Circuit Court of Hughes County, South Dakota (Civ. 97-292).
17 In the same docket, and at approximately the same time, the South Dakota Public Utilities
18 Commission “found that it would hold a hearing on whether Dakota shall be required 12
19 meet Eligible Telecommunications Camner (ET' ) requirements before being allowsd to
20 provide service in exchanges owned by Fort Randall.”
21 Dakota Telecom, Inc. has appealed the Order For And Notice Of Heanng And Procedural
22 Schedule entered by the Commussion on the 31 day of July, 1997, which set a heanng

FPage 4
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TC97-062
DTI/Hertz Prefiled Testimony

for August 26, 1997 and ordered Dakota 1o file 1estimony on or before August 11, 1997
and Fort Randall to file testimony on or before August 20, 1997,

Dakota filed its Notice of Appeal on August 4, 1997. On August 8, 1997, Font
Randall snd SDITC, an Intervenor in the Commission proceeding, removed the matier to
the United Suates District Court for the District of South Dakota (" District Count™). On
September 25, 1997, the District Court eotered 1ts Order of Remand remanding the matter
back to Hughes Counry Circust Court.

On August 15, 1997, Dakota sent Fort Randall another request for
interconnection. On September 9, 1997 the Commission found that the August 15
request was & bona fide request as required by 47 U.S.C. §251()(1).

Subsequent to the filing of the eppeal referred (o in Paragraph 13., bove, the
Commission entered another Order For And Notice Of Hearing And Procedural Schedule
in the same docket which is the subject of Dakota Telecom Inc.'s appeal. This new Order
set 8 hearing for November 3™ and 4%, 1997, on the 1ssue of “whether Fort Randall as a
rural telephone con jany shall be entitled to retain an exemption under 47 US.CC
251(N(1) for its service territory”. The Commussion ordered simultancous prefiled
testimony to be filed by all parties on or before October 29, 1997

By letter dated October 14, 1997, Dakota Telecom. Inc. notified the Commission
that jt intended to begin providing “dial tone ™ 1o customers in Centervilic and Viborg on
November 1, 1997, Font Randall and SDITC responded by requesting thet the
Commission prevent Dakota from providing local telecommunications services in the

Centerville and Viborg exchanges “without first complyiog with the Commussion’s Order

Page §
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TC97-062
DTl/Hertz Prefiled Testimony

requiring a determination of the service obligations related to these Rural Telephooe
Company exchanges”.

At an ad hor hearing October 22, 1997, held with less than one day’s faxed notice
10 Dakota Telecom, Inc., the Commission decided to "inclode as an jssue [al the
November 3™ and 4® heaning) whether the Commission shall require Dakota [Telecom,
Inc.] to meet the requirements of &n Eligible Telecommumcations Carnier. . before being
allowed to provide services in exchanges owned by Fort Randall.” The procedural
schedule was amended to require peeliled testumony to be filed on or before October 30,
1997. The Amended Order for and Notice of Hearing and Procedural Schedule was
issued thal same day.

The hearing scheduled for November 3™ and 4* | Monday and Tuesday of neat
week, is noticed as an adversary proceeding pursuant 10 Chapter 1-26
By 11s Order For And Nouce Of Hearing And Procedural Schedule entered on the 31" day
of July, 1997, the Commission asserts the anthority to impose upon Dakota, as a
condition of providing competitive service in Centerville and Viborg, requirements
retablished by the Telecommunications Act of 1996 1o qualify for Universal Service Fund
support. 47 USC §214. The Commission lacks subject matter jurisdiction 10 impose such
a condition because it has no statutory sithofity to do so under either fedeml or state
statutes

Prior 1o November 1996, | practiced us an attorney in proceedings before the
Commission for more than fifteen years. [ am familiar with the statutes end reguintions
governing the Commission. | am also familiar with the Telecommunicatioas Act of

1934, as amended. the federa] statutes governing regulation of ielecommunications

Page 6




TC97-062
DT/ Hertr Prefiled Tesnmony

The South Dakota legislarure has given the Commussion regulatory jurisdiction with
regard to classifying telecommunications services and pnicing of noncompetitive services,
wriffs, complaints, unjust discrimnation, neglect, or violation of state law and ceruficates
of authority to provide telecommunications services. SDCL §49-31-21 requires
Commussion approval of construction of new telecommunications facilities, but that
samte has been found by the Commissicn to be preempeed by the Telecommunications
Act of 1996, (TC96-150, Order Partially Dhismissing Complaint dated Septamber 24,
1996. Arntached hereto as “Exhibit I¥) The powers and duties of the Commission have
been spelled out in considerabie detail by the legislature, with gub :lines and standards as
required by the state constitution. No stale statute authonzes the Commission 1o impose
ETC requirements as a condition of providing service

The Telecommunications Act of 1996 was passed by the United Stzes Congress
o provide for & pr. competiive, de-regulatory national policy (o accelerate privale sector
deployment of advanced telecommunications and information technologies and services
by opeaing all telecommumications markets o competiion

IN GENERAL. ---No State or local statute or regulation, or other State or

local legal requiremnent, may probubit or have the effect of prohitating the

ability of any enuty to provide any interstate or intrastale
telecommumcations service. 47 USC §253(a)

A few very limited exceptions 1o the general rule follow this sweeping mandaic

Included in the exceptions is subsection 47 USC 253(f), which statex

RURAL MARKETS ---It shall not be a violation of this sccoon for a State
1o requite a lelecommunicsions carries that seeks (o provade ielephone
exchange service of eachange access in a service area served by a rural
telephone company o mect the requirements in section 214{e)(1) for
designation as an eligible telecommunications carrier for that area before
being permutied o provide sucl setvice. ..

Page 7
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TC97-062
s DTI/Hertz Prefiled Testimony
1
2 Sectuion 214{c) requires a company to offer certan services throughout its “service area”.
3 Those services include: voice grade access to the public switched network, free local
“ usage, dual tone muin-frequency signaling, single party service, access 10 eMergency
5 SETVICCS, BOCCSS 10 UPCTAtor §ervices, acoess 1o interexchange services, access (0 durectory
6 asmstance and toll lunitation to qualifying low-income customers.
7 Congress has permifted, but not required, the State of South Dakota to iumpose the seclon
] 214{e){1) requirements on companics secking 1o compete o arcas served by incumbent
9 rural telephone companses.
10 The Order For and Notice of Hearing and Procedurnl Schedule issued by the
11 Commission on July 31, 1997 states that the issue at the hearing is “whether Dakota shall
12 be required to meet ETC requirements before being permutted (o provide service in
13 exchanges owned by Fort Randall.”
14 The Amended Order For and Notice of Heaning and Procedural Schadule jssued by the
15 Commission on October 22, 1997 states that “the second issuc at this bearing is whether
16 the Commission shall require Dakota to mee* the requirements of an Eligible
17 Telecommunicaticns Carrier before being allowed to provide service in exchanges owned
18 by Fort Randall.”
19 Both the July 31 Notice and the Ociober 22 MNotice assert junisdiction “pursuant to
20 SDCL Chapters 1-26 and 49-31, ARSD Chapter 20:10:01 and the Telecommunications
21 Act of 1996 (Act).”
22 Neiather Notice specifies the sections of the Telecommuncations Act upon wiuch

23 the Commission bases its junsdiction. SDCL §1-26-17 (2) and (3) requure a statement of
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the jurisdiction under which the hearing it being held and a reference to the particular
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section of the statute involved.

Although the Notices fall sharn of the stanutary requirement. the lsnguage in each
is nearly identical to the permitted 47 USC §253(f) restrictions. Without exphicitly staling
that it is doing so, the Comuussion is attempting to exercise the powers which Congress
delegated to “2 State,” rather than to a “State commission.™
The Communications Act of 1934, as amended, contains defined terms. Both "State™ and
“State commission” are defined (arms.

Section 3 {47 USC Secuon 153). Definitions
For the purposes of this Act, unless the context otherwise requires. —

State.—-The term "State” iocludes the Distnict of Columbia and the

Temitones and possessions.

State commission.—The term “State commuission” means the commission,

board, or official (by whatever name designated) which und-r the laws of

any state has regulatory jurisdiction with respect 1o mirastat operations of

CRITICTS.
The Commission is a “State commission” for purposes of the Commumications Act of
1934 as amended. The plain language of the Communications Act of 1934 establishes
that Congress saw a distinction between “States™ and “State comimissions™
Throughout the Act, different duties are deleguied to “State commussions™ and to
“States”. By proposing 10 impose restnctions reserved 1o a “Stale™ without a grent of
suthonty from the state legislature to do so, the South Dukots “State commussion™, the
Public Uuliues Commmission, has exceeded its junsdicuon,

The federal Telscommunications Act of 1996 became law in February of 1996,

The 1997 South Dakota Legisiature, aware of the changes in federal law, considered, and

passed legisletion relaung to telecommunications. The legislature specifically considered
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and rejected Jegislation which would have imposed restrictions upon telephone
companies providing service in rural telephone company service areas as permutied under
47 USC §253(f).

South Dakota House Bill 1227 was entitled “An Act 1o revise cenain provisions
regarding the regulating of telecommunications services, to ?wwtda for & universal
service fund, to provide for contributing to the fund and to establish the use of the fund.”
It was first read in the House and referred to the House State Affairs Commirtee on
January 31, 1997, Section 13 of the bill proposed 1o amend SDCL chapter 49-31 o
include the following language:

If the applicant proposes to provide any local exchange service in an area

served by a rural telephone company, the applicant shall satisfy the service

obligations of an eligible telecommunications carrier, unless the

commission determines that the requircment is not in the public 1aterest

and a waiver 1s granled by the commission pursuant to section 14 of this

Act.

Section 14 would have allowed an exception to the ETC requirement where the
incumbent mral telephone company had obtained an exemption to its inlerconnection
obligation. The proposed language of the requirement to meet ETC requirements and the
opportunity for waivers is drawn almost directly from the 47 USC §253(f). Secuon 14,
the waiver section, provided that the hearing was to be held pursnant to chapter 1-26, and
established standards for the grant of waivers.

South Dakota House Bill 1256 was entitled “An Act (o revise cerain provisions
relaring to the regulation of telecommunications companics.” It was fust read in the

House and refemred to the State Affairs Comminee on February 3, 1997, It provided

Except as provided i the United States Code, title 47, section 253(1) as ol
February 8, 1996, if tha applicant proposes o pravide any local exchange
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scrvice in an arca s<;ved by a rural tclepbone company, the apphicant 18
required to satisfy the service obligations of an eligible
telecommunications carrier as set forth in the United States Code, title 47,
section 214(e), as of February 8, 1996. However, an applicant may
pettion the commussion for a waiver from the requirements of satisfying
the service obligations of an cligible telecommunications carner. The
commussion may grant the waiver if it delermines, afier notice and heaning
pursuani to chapler 1-26, that the waiver would be in the public interest,
that it would not adversely impact umiversal service, that prices for local
exchange scrvice would be just, reasonable, and affordable, and that
quality of service would be continued.

W00 e v WA R L B e

[ was present in person when the House State Affarrs Commutice met to coatider both

bills on February 19, 1997. Proponents of HB 1227 included the Chairman of the Public

Utilities Commission and its General Counsel. The Chairman of . e Pubhic Utlities
Commission was also listed as a proponent of HB 1236 on the Committee’s Official
Testimony Sign-up Sheet. A motion was made to amend HB 1227 to delete everything
afies the coacting clause and replace [t with new language. This new langusge contained
no mention of eligibie telecommunications carner requirements as a condstior precedent
to service in a rural telephone company service arca. This Motion carmed on a voice vote
A further motion was made to add language 10 49-3] which would have granted the
Commuission “all powers necessary, including promulgating rules pursuant o chapter 1+
26, to implemest and comply with the provisions of the federal Telecommunications Act
of 1996..." This amendment [aled on & vowce vole

At that same Commitiee mecting, HB 1256, the second bill which contained the
mandated rura! protections was deferred usty] the 41" leginlauve day

The telecommunications legaslation that did pass the 1997 South Dakota

Legistarure contaned the following language
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It 13 the intent of the Legislature that all of the forure rules, policies,
actions, and decisions of the State of South Dakota and all its palitical
subdivisions, and the actions and decisions of us offices and employees,
shall be made consistent wath and further the purposes and directives of §§
49-3'-60 through 49-31-68, inclusive. Any rule, policy, action, decision,
of directive from a regulatory agency shall consider input from common
carrien, including local exchange camers, and others; allow economic
deployment of technology. eacourage maximiim cooperation among
facilities providers: and consider a fair refum on the investmeat made by
faciliry providers to implement §§49-31-60 through 49-31-68, imclunive.
SDCL §49-31-60.

=0 0 00 =l W R =

-

The South Dakota legislature has statsd its intention that state policies and sctions should
be consiment with a law which did not include the very type of restricuions which the
Comumnission now proposes to impose on Dakota The action which Lhe Commission now
proposes 10 consider would not oaly violate the letier of its legislative mandate, but
wiould also be contrary 1o the pro-competitive spirit of both the federal
Telecommunications Act of 1996 and the newly coacted “policy that will guide and direct
the creation of a iclecommunications infrastrucrure across South Dakow™ SDCL §47-11-

60 et seq

The legislarure did not impose the iype of restnctions permitted by 47 USC

253(f). The legpalature did not grant the Commussion the power to impose such
restrictions. The leguslature has provided very specific delegated authonty to the
Commission which docs not include the authority it sBow proposcs (o e3crcise on an od
hoc hasis

I'he Commussion !acks subject maner junsdiction (o take the achion il proposes

If the Commuission proceeds with the proposed action beyond its jurisdichion, ﬂpptu:l-nl

1 will be irrrarabiy harned by being prevented from conductung its lawful business in the
8 Centerville and Viborg eachanges
Page 12
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Q. Assuming that the Commission Is found to have subject matter jurisdiction to

impose ETC requirements, what service area would be appropriate for DT In
providing service in Centerville and Viborg?

The Commission should disaggregate the Fort Randall Study Area o contiguous areas,
which in this case would result in a service area of Centerville and Viborg, which are
contiguous with cach other, but geographically separated from the remainder of the Fort
Randall service area.

Does that conclude your testimony?
Yes it does
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. 1 am Treasurer of Hanson Communications, which operates two independent telephone

Please state vour name and business address
Bruce C. Hanson, Hanson Communications Incorporated, Clara City, Minnesota.

By whom are yvou employed and what is your position?

companies in South Dakota -- Mt. Rushmore Telephone Company and Fort Randall
l'elephone Company (“Fort Randall™). 1 am also treasurer of Fort Randall, which
currently operates seven exchanges in South Dakota

What is your educational and professional background?

| have o Bachelor of Arts degree from Bethel Coliege, located in Minnesota. | have been
employed in a vaniety of positions within the telephone companies owned and operated
by Hanson Communications and. for approximately, sixteen vears | have been
responsible for the financial and business operations of these companies. As such. | have
a solid basis for estimating the likely financial and business consequences of different
types of local competition in Fort Randall s ~ervice wrea

What is the purpose of your testimony?

l'o address the issue of the Rural Exemption provided by Section 25184 1) of the Federal
Telecommunications Act of 1996 (“Act”) as it applies to the services requested by Dakota
Telecom, Inc and Dakota Telecommunications Systems, Inc. ("DTVIDTST) and 1o make
recommendations concerning the service obligations that may be imposed, pursuant to
Section 253(b) and (). on DTVDTS with respect to their proposal to offer competitive

local telecommunicaions services in Fort Randali’s service area



| SUMMARY
2 (). Prease summarize your testimony

i AL Itis imponant that the South Dakow Public Unilities Commission ("Commission™)

4 exercise the authority granted to it under the Federal Telecommunications Act 10 assure

5 that local competition in the Fort Randall service area is in the public imerest. With

i respect 1o the Rural Exemption from the requirements of Section 251(c) of the Act, Fort

7 Randall should not be required 1o provide unbundled clements or services unless it would
L not be unduly economically burdensome, 15 technically feasible, and is consistent with

i universal service principals. As | will explun, Fort Randall is not, m this time, requesting
] an exemption from the services DTIDTS have requested. Should DTUVDTS later make a
1 bona fide request for additional services, Fort Randall would need to evaluate that request
12 on its specific facts

13 With respect the service obligations that should be imposed by the Commission on

14 DTIDTS, pursuant to Section 253(b) and (f). the minimum obligations and service

I8 conditions the Commission should impose are as follows: 1) DTVDTS should be

It required, within a reasonable time of initiating service, to offer basic telecommunications
17 services 1o all customers: 2) out-of-town rates should be competitive with Fort Randall’s
I8 out-of-town rates; and 3) DTUVDTS should be required to offer the same local calling

19 scope, including EAS, as Font Randall is required to offer. (Collectively the service
20 obligations of an “Eligible Telecommunications Carrier™ or “ETC™.)
21 Finally, DTVDTS have indicated the intent to obtain universal service funding 1o

2 support the cost of their network. In contrast, Fort Randall does not currently qualify for
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. In recognition that unregulated competition would not be in the public interest,

universal service funding. lTronically, DTIVDTS® decision 1o duplicate Fort Randail’s

existing network may result in Fort Randall gualifving for such funding. If it does

gqualify, those funds will be needed to protect universal service and should not be diverted
w DTVDTS. The public should not be required to subsidize DTIVDTS® decision to
overbuild in these very rural exchanges. DTIVDTS should only build those facilities tha
are economically viable without a public subsidy

The Rural Exemption

What is the Rural Exemption?

particularly in the service arcas of Rural Telephone Companies, Congress established
different obligations on both the incumbent local exchange carrier (*1LECT) and on the
competitive local exchange carrier ("CLECT). The Rural Exemption relates to the
process for determining the obligations of the ILEC. The Service Obligations of Section
253(b) and (1) relate to the obligation «f the CLEC

Is Fort Randall a Rural Telephone Company”

Yes. A Rural Telephone Company is defined under the Ac, 47 US.C. § 153(37). Fon
Randall would qualify under any of the four alternative definitions. For example, Font
Randall has access lines, significantly fewer than the 50,000 access line limit for a

Rural Telephone Company

What provisions of the Act relate 10 the Rural Exemption”




A. Fort Randall’s attormeys will discuss these provisions in our briel 1o the Commission

Ihey advise me that the largest local exchange carmiers are required to comply with the

interconnection obligations of Section 251(¢ ), which provides;

In addition to the duties contamed in subsection (b). cach incumbent
local exchanpe carmer has the lollowing duties

(HDUTY TONEGOTIATE- The duty to negotiate in good faith in
accordance with section 252 the particular terms and conditions of agreements
Lo fultill the duties described in paragraphs (1) through (5) of subsection (b)
and this subsection.  The requesting telecommunications carrier also has the
duty 1o negotiate in good faith the terms and conditions of such agreements

(2) INTERCONNECTION- The duty 1o provide, for the factlities and
equipment ol any requesting telecommumications carrier, interconnection with
the local exchange camier's network --

(A) tor the transmission and routing of telephone exchange
service and exchange access;

(B) at any technically feasible point within the carrier’s network;;

(C) that is at least equal in quality to that provided by the local
exchange carrier to itsell or to any subsidiary, affiliate, or any other party to
which the carrier provides interconnection: and

(D) on rates, terms, and conditions that are just, reasoaable, and
nondiscniminatory, in accordance with the terms and conditions of the
agreement and the requirements of this section and section 252,

(3) UNBUNDLED ACCESS- The duty to provide, to any requesting
telecommunications carrier for the provision of a telecommunications service,
nondiscriminatory access to network elements on an unbundled basis at any
technically feasible point on rates. terms, and conditions that are jusi,
reasonable, and nondiscruninatory in accordance with the terms and conditions
of the agreement and the requirements of this section and section 252, An
incumbent local exchange carrier shall provide such unbundled network
ciements in a manner that allows requesting carriers to combine such elements
in order to provide such telecommunications service.

(4) RESALE- The duty--

(A) to offer lor resale st wholesale rates any telecommunications
service that the carmier provides at retail to subscnibers who are not
telecommunications carmuers; and

(B3) not to prohibit, and not to impose unreasonable or
discriminatory conditions or limitations on, the resale of such
telecommunications service, except that a State commission may, consistent
with regulations prescribed by the Commission under this section, prohibit a
reseller that obtains at wholesale rates a telecommunications service that is
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X

available at retail only to a category of subscribers from oflering such service
to a dillerent category of subscnibers.

(5) NOTICE OF CHANGES- The duty to provide reasonable public
notice of changes in the information necessary for the transmission and routing
ol services using that local exchange carrier’s facilities or networks, as well as
of any other changes that would afTect the interoperability of those facilities
and networks

(6) COLLOCATION- The duty to provide, on rates, terms, and
conditions that are just. reasonable, and nondiscriminatory, for physical
collocation of equipment necessary for interconnection or access (o unbundled
network elements at the premises of the local exchange carrier. except that the
carrier may provide Tor virtual collocation if the local exchange camier
demonstrates 1o the State commission that physical collocation is not practical
for technical reasons or because of space limitations

In recognition that these burdens may not be in the public interest with respect 1o

competition in the service areas of Rural Telephone Companies, Congress provided an
exemption from these requirements, which | have been advised is contained in Section
2511, end also a process for waiving that exemption if the specific request is not unduly
cconomically burdensome, is technically feasible and ts consistent with the goals of

universal service. That provision reads as follows:

(N EXEMPTIONS, SUSPENSIONS, AND MODIFICATIONS-
(1 EXEMPTION FOR CERTAIN RURAL TELEPHONE
COMPANIES-

(A) EXEMP TION- Subsection (¢) of this section shall not apply
to a rural telephone company until (1) such company has received a bona fide
request 1or interconnection, services, or network el=ments, and (1) the State
commission determines (under subparagraph {B)) that such request is not
unduly economically burdensome. is technically feasible, and is consistent
with section 254 {(other than subsections (b} 7) and (c ) 1 D) thercof).

() STATE TERMINATION OF EXEMPTION AND
IMPLEMENTATION SCHEDULE - The party making a bona fide request of
a rural telephone company for inlerconnection, services, or network elements
shall submit a notice of its request to the State commission. The State
commission shall conduct an inquiry for the purpose of determining whether to
terminate the exemption under subparagraph (A). Within 120 days after the
State commission receives notice ol the request, the State commission shall




terminate the exemption if the request is not unduly economically burdensome,
15 technically feasible, and is consistent with section 254 (other than
subsections (b)(7) and (¢)( | KD) thereof). Upon termination of the exemption,
a State commission shall establish an implementation schedule for compliance
with the reguest that is consistent in time and manner with Commission
regulations,

= O A B e b e

(). Are determinations with respect to the waiver of the Rural Exemption specific to the

=

actual request for services”

. Absolutely, This is demonstrated by several portions of the above statute. First. in order
to trigger a request for the waiver of the Rural Exemption, the request must be “bona
fide”. Because a CLEC could request a broad range of network access contigurations and
related services, a bona fide request must necessarily be limited to the specific network
configurations and services actually needed. A request for network ~onfigurations and
services that are not needed would obviously not be a bona fide request.

Second, until the CLEC actually states the network configurations and services

needed. the Rural Telephone Company cannot determine whether satisfving the request

would be unduly economically burdensome, technically feasible, and consistent with

universal service goals,

Third. if the Commission waives the Rural Exemption, it must “establish an
implementation schedule for compliance with the request™. That would not be possible if
there has been no request for the specific network configuration or services which the
Commission is to require; and cerainly, the Rural Telephone Company should not be
required to invest in network changes that are unnecessary.

Q. What services have DTVDTS actually requested?




I A, On August 12, 1997, DTUVDTS sent & request asserting the need for every possible

2 network configuration and service imaginable. Fort Randall, on Septem®er 8, 1997,
L}
i responded pointing out that the request was not realistic, that *Dakota cannot possibly
4 need the range of services it has demanded”, and asked DTIDTS to describe the specific
5 network configurations and services actually being requested. Tom Hentz, CEO of
6 DTVDTS, on September 8, 1997, sent a reply letter, which modified the earlier broader
7 demand tor services staling
] Dakota does not need any of Fort Randall’s facilities to provide local exchange
G services in the Viborg and Centerville exchanges. Dakota’s only requirement
] for interconnection is essentially identical to an EAS (Extended Area Service)
1 agreement between local exchange carriers for the exchange of local traffic.
I2 Dakota is willing to enter into exactly the same kind of physical
13 interconnection agreement it now has with US WEST for reciprocal,
14 symmetrical exchange of EAS-type traffic.
5
16 In response, Fort Randall has provided the requested EAS type agreement.
17 In a letter dated September 25, 1997, DTUVDTS restated that they did not wish any
e other services bevond the interconnection services listed in its September 8§, 1997 letter.
19 In that same letter DTVDTS asked, for imformational purposes only, what Fort Randall’s
20 whalesale discount rate would be. That rate along «ith the stant-up cost associated with
21 the billing changes required to provide services at wholesale has also been sent to
1 DTUDTS. Finally, as an afier thought, DTI/DTS asked what the costs of unbundled
23 network elements would be. Because DTUVDTS have not reguested any such services,
24 and has no current intention of purchasing any such services. these latter requests are not
24 bona fide requests. Fort Randall has, for informational purposes provided DTUDTS with
26 a loop cost, 4 switching cost, and a transport cost




Fort Randall has received no requests for services other than the “EAS type™
interconnection and transport to which we have already responded. Fort Randall can do
nothing more at this time. It cannot foresee any other service for which DTIDTS would
have a bona lide need. IFDTVDTS have a bona fide need for additional services or
network configurations, it will need to expressly tell Fort Randall.

Based on the services actually requested, Fort Randall can provide those services.
Consequently, the Commission should find, based on information cui rently available 1o
Fort Randall, that Fort Randall has not requested an exemption from the obligations of
the Act. Fort Randall, of course, may revisit the appropriateness of an exemption should
new services or network conligurations be demanded
If a waiver is granted for one service or obligation under Section 251(c). does that result

in the loss of the entire Rural Exemption?

. No. Just as the appropriateness of a waiver must be based on the specific services and

network configurations requested, and a CLEC can make new requests as its needs
develop or change, the waiver of the exception for one service or network configuration
obligations does not prevent the Commission from upholding the exemption as it relates
to a different service or network configuration.

For example, it may be possible to suppont the provision of unbundled loops. It
would be an entirely different matier if the CLEC were to ask for subloop unbundling,
thus stranding portions of the loop investment. Such a request would very likely be

inconsistent with universal service goals




[ Similarly. Fort Randall must offer a wholesale discount as a condition of requiring a

2 carrier to meet the Eligible Telecommunications Carrier service obligations of

3 Section 253(1), which | discuss later in this testimony.  The singling out of that

4 interconnection obligation. which is contained in Section 25 1(¢K4). clearly demonstrates
5 that relinquishing the exemption from one Section 251(c) obligation does not result in the
6 waiver of the exemption for any other provision of Section 251(c¢).

7 Section 253 Service Obligations

£ (). What provisions within the Act give the Commission authority to impose the service

9 obhigations you are recommending on DTVDTS and 1o deny DTVDTS authority to
10 receive universal service fund suppon?

It A, Fort Rarn:!l's attomeys will discuss these provisions in our brief to the Commission.
12 Ihey advise me that the relevamt provisions include

13 47 US.C. § 253(b), which provides:

14 STATE REGULATORY AUTHORITY - Nothing in this section shall
15 affect the ability of a State to impose, on a competitively neutral basis and

16 consistent with section 254, requirements necessary to preserve and advance

17 umversal service, protect the public safety and welfare, ensure the continued

I8 quality of telecommunications services, and safeguard the nghts of consumers.
9

20 47 US.C. § 253(1), which provides in pan
21 RURAL MARKETS- It shall not be a violation of this section for a

2 State 1o require a telecommunications carrier that seeks 10 provide telephone
2] exchange service or e schange access in a service area served by a rural

b telephone company 1o meet the requirements in section 214(eX 1) for

25 designation as an eligible telecommunications carmier for that area before being
26 permitted to provide such service. This subsection shall not apply--

21 (1) 1o a service area served by a rural telephone company that has obtained an
M exemption, suspension, or modification of section 251(c)X4) that eflectively

b prevents a competitor from meeting the requirements of section 2 14(¢ ) )




47 US.C. § 253(e) 1) and (2), which provide in part

2 (1) ELIGIBLE TELECOMMUNICATIONS CARRIERS- A common
carmier designated as an eligible telecommumications carmer under

4 paragraph (2) or (3) shall be eligible to receive universal service support in

s accordance with section 254 and shall, throughout the service area for which
[ the designation is received--

7 (A) offer the services that are supported by Federal universal

] service support mechamsms under section 254(c). either using its own

“ facilities or a combination of its own facilities and resale of another carmer’s
10 services (including the services offered by another eligible telecommunications
" carrier); and

12 (B) advertise the availability ol such services and the charges
13 therefor using media of general distribution

4

E (2) DESIGNATION OF ELIGIBLE TELECOMMUNICATIONS

16 CARRIERS- A State commission shall upon its own motion or upon request
17 designate a common carmer that meets the requirements of paragraph (1) as an
I8 chigible telecommunications carmer for a service arca designates by the State
14 commission. Upon request and consistent with the public interet,
20 convenience, and necessity, the State commission may, in the case of an area
21 served by a rural telephone company, and shall, in the case of all other areas,
2 designate more than one common carrier as an eligible telecommunications
23 carrier for a service arca designated by the State commission, so long as cach
24 additional requesting carrier meets the requirements of paragraph (1). Before
23 designating an additional eligible telecommunications carrier for an area
26 served by a rural telephone company, the State commission shall find that the
7 designation is in the public interest.
2%
2 A.  Service Area Obligations,

10 0. These Sections authorize the Commission to impose certain service obligations on
y DTVDTS within Fort Randall’s study area. What is Fort Randall’s study area?

12 A. The FCC requires Fort Randall to have a single, state-wide study area that includes the

13 service area of Fort Randa!l’s affiliate Mt. Rushmore. A single study area has been
M required 1o prevent a company from segregating its high-cost areas into a separate area
15 for the purpose of receiving universal service funding and setting interstate access rates,

1n




Q.

A.

Attached to my testimony, as Altachment A, is a map of the South Dakota telephone

company exchange areas. The map has been marked to indicate the Hermosa, Lake
Andes, Wagner, Tyndall. Tabor, Centerville and Viborg exchanges operated by For
Randall. along with the Keystone exchange operated hy Mt. Rushmore.

A review ol the map shows that the Keystone and Hermosa exchanges are
geographically close. Both exchanges are managed out of the Keystone exchange and, by
the first guarter of 1998, the Hermosa exchange will use a remote switch which homes
onto the Keystone host switch. The Lake Andes, Wagner, Tyndall, Tabor, Centerville
and Viborg exchanges are managed out of the Wagner exchange. By the end of first
quarter in 1998, cuch of these exchanges will be served by a remote switch which homes
on o the Wagner host switch
Does DTIDTS want to offer services in the entire Fort Randall service area?

No. DTIFDTS have indicated that they only want to serve the Centervilie and Viborg
exchanges. The attached map of the Telephone Company exchange areas demonstrates
that those exchanges are completely surrounded by the Dakota Cooperative
Telecommunications, Inc. (“DCT”) service area. DCT is an affiliate of DTVDTS. By
limiting their service otferings to customers within the Centerville and Viborg exchanges,
DTVDTS can gain economies that would not be available if they were to install facilities
in Fort Randall’s entire study area.

DTUDTS are secking to overbuild a part of the system, which it hopes to finance, in
part, through universal service funding. At the current time, Fort Randall does not

receive universal service funding. However, as DTI/DTS construct their own network,



this could result in Fort Randall qualifving for universal service funding. It would be
ironic if subsidies must be paid due 1o the creation of a duplicative network. However, if
Fort Randall qualifies for this funding, it will be needed 1o support universal service, and
those funds should not be diverted 1o DTIDTS

DTEDTS should not be allowed to divert universal service funding from Fort Randall,
which must provide lacilities to serve all of the potential customers in all of its
exchanges. By denving DTUDTS universal service funding, DTUVDTS will have an
economic incentive to only build those facilities which can be supported without a
subsidy. The public should not be asked to fund DTUDTS” voluntary decision to
overbuild in this very remote and rural arca

). What purpose would be served by the Commission imposing the F1C requirements

authorized by Section 253(1) on a competitor in a Rural Telephone Company service

area?

The ETC requirements serve the purpose of imposing some of the same service
obligations and, therefore. costs on a competitor that regulation imposes on the Rural
Telephone Company. For example, if the ETC requirements are imposed, a competitor
would be precluded from coming into an area and only serving the most lucrative
customers or the most lucrative exchanges. Such a practice, known as “cherry picking”,
would drive up the average cost of serving the remaining customers and threaten the
ability of the Rural Telephone Company to offer universal service at an affordable rate.
By imposing some of the same service vbligations on the CLEC as are imposed on the

ILEC. all ¢lse being equal, both companies should have the same average cost of service,
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and competition should occur based on actual differences in service capabilities and
underlving costs, rather than based on unequal service obligations.

Should the Commission impose the service obligations of an ETC on DTIDTS?

Yes. However, there are different service areas in which the Commission could impose
the ETC obligations. Under one option, DTIDTS could be required to serve the
Hermosa exchange. The jusufication for requiring DTIDTS to serve the Hermosa
exchange would be to reflect the cost consequences of the F'CC's decision requiring Fort
Randall 1o average the Hermosa exchange costs in with the exchange costs in the other
six exchanges for interexchange access and universal service funding purposes.

However, the cost of providing service in Hermosa is not directly affected by the cost
of providing service out of the Wagner exchange. Consequently, Fort Randall would not
be disadvantaged if DTUVDTS were not to serve customers in the Hermosa exchange, if
DTIDTS are not allowed to receive universal service funding to support its facilities.

On the other extreme, DTVDTS could limit their services to the Centenville and
Viborg exchanges. In that instance, DTIDTS would have significantly different average
costs than | urt Randall. Centerville and Viborg would be “cherry picked”, not because of
their economic value in terms ol particular customer  sarkets, bat rather, because of their
lower than average cost for DTUVDTS to serve as a facilities-based provider. If DTUVDTS
were, [or example, required to oller faciliies-based competimion in the Tabor, 1yndall,
Wagner and | ake Andes exchanges. the cost of service would increase very s'gnificantly.

Clearly. if DTVDTS are allowed 1o selectively serve Fort Randall’s exchanges,

federal law would not allow DTVDTS to receive universal service funding. because they
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would not sutisfy the ETC obligations throughout Fort Randall’s services territory,
Further, while the FCC has indicated a willingness to consider disaggregating
NONCONLIZUOUS service areas into separate study arcas, the six southeastern exchanges
served by Fort Randall should not be broken into separate study areas. They should be
considered contiguous.  They are all served out Wagner where the host switch will be
located, and Fort Randall™s service costs cannot fairly be disaggregated to treat
Centerville and Viborg as independent cost centers,

Should the Commission establish a reasonable time peniod for providing service within

the service area?

. Yes, An obligation to serve must necessarily include an appropriate iime period.

DTIDTS should be required to provide service throughout the service area within
24 months. This is sufficient time to allow DTUVIYTS to begin offering services
throughout the service ares

B. Service Obligations Within Exchanges Served.
Regardless of the service area obligations imposed on DTIDTS. are there service

obligations that should apply to DTUDTS in every exchange DTIVDTS serves?

. Yes. Fort Randall has significant service obligations that atfect its cost of service, It is

important that the same basic service obligations be imposed on DTVDTS. If such
requirements are not imposed on DTVDTS, it could be devastating 1o Fort Randall’s
ability to continue providing quality service at an affordable rate using state-of-the-art

equipment. More specifically, DTIVDTS should be required 1o




&

10

2%

Q

1. Offer basic services to all customers on a nondiscnminatory basis

2. Set a rate that demonstrates that the offering is legitimate.

3. Provide adequate notice of its service offerings 1o all potential customers.

4. Ensure that the local calling scope is at least the same as that provide by Fort Randall.

1. Basic Services Should Be Offered To All Customers On A
Nondiscriminatory Basis.

Why should DTIIDTS be required to ofler its services to all customers in the exchanges it

serves)

. Unless these service obligations are met by DTIVDTS, | am concemed about Fort

Randall’s ability to continue providing quality service, at an affordable rate, using
state-of-the art technology. Absent the obligation (o provide basic non-discriminatory
service 1o all customers at reasonable rates, | am concerned that Fort Randall could be left
with the sole responsibility of serving the 38 percent of its residential and nine percent of
its business customers that are located outside the towns of Centerville and Viborg.

It is also possible that Fort Rundall could be solely responsible for serving all
residential customers.  The result of such an unequal service burden would be very bad
for the more rural and residential customers -- the rates Fort Randall needed to charge its
remaining customers would increase dramatically, universal service would be adversely
affected, and the ability of Fort Randall 1o invest in new technology would be severely

limited.

). Please explain.
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I'here are several factors that could lead 1o the harms I described. First. Fort Randall has

a fairly traditional rate design. Its rates are as follows

Rates  Access lines E.ulu Access Lines

Viborg $12.70 509 $26.00 93
Centerville 512.70 634 826.00 97
This rate design reflects the difference in the value of the service 1o the two classes of
customers. [t also reflects the difference in the two classes” ability to pay. Using this
tyvpe o rate ditferential between residential and business customers has fostered universal
service. As is apparent, the residential rate is set below the average rate, while the
business rate is set above the average rate.

Ifa competitor is allowed 1o serve only business customers, it will easily be able to
undercut Fort Randall’s business rate and obtain an unfair advantage -- one which is not
based on differences in the cost of service of Fort Randall and the competitor. Obviously,
if a competitor serves or'y business customers, Fort Randall will lose the comesponding
above-average revenues forcing Fort Randall 1 raise the rates of its remaining customers.
However. the Commission’s Order in Docket TC96-125 prohibits Fort Randall from
increasing any rate, including residential rates, for at least 18 months. Consequently, in
the interim. DTIDTS would have the ability to cherry pick business customers, and Fort
Randall would have no way to recover the lost revenues needed to sustain service to the

remaining customers.
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Could DTIVDTS decide 1o only serve selected business customers and, if so, what would

be the consequences ol such selective service?

Yes. A competitor could decide to serve only one or two business customers in each
exchange, which would be highly lucrative to the competitor, would provide benefits to
those few customers, but would be very harmful 10 the remaining 1,333 customers. In
both Centerville and Viborg, a single customer purchases approximately 10 percent of the
business access lines and is also responsible for a disproportionate amount of long
distance access revenues. Competitors like DTVDTS, which have an affiliated long
distance carrier, could even decide 1o price their local business rates to serve such
customers it a very reduced rate, or even below cost, in order to obtain the profitable long
distance business

Would it be possible for a competitor to offer service within the town areas of the
exchanges without offering service in the surrounding more rural areas?

Absolutelv. This is possibly the biggest concern, and is a real possibility, if the
competing carrier is not required to provide non-discriminatory service to all customers at
reasonable rates. DTI operates a cable company within the towns of Centerville, Tabor
and Viborg. Therefore, DTS, through its affiliate already has focilities going past the
customers living within those towns. According to a newspaper article, DTI provides
video services toover 270 of Viborg's residents. DTI has no facilities 1o the telephone
customers residing outside of the wowns. If DTTor DTS elected 10 serve customers using

DTTs cable faciliies, they would have facilities passing the homes of approximately
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62 percent of the residential and 91 percent of the business customers within those two

exchanpes.

I'he consequences of a policy allowing a competitor to focus on serving within the
town, while leaving Fort Randall with the duty to serve more rural customers, would be
very harmful. Customers residing outside of the towns have a significantly higher cost of
service than those residing within the towns. Using the US WEST Communications, Inc.
BCPM methodology, Fort Randall has determined that the cost of a loop in its more rural
service areas is $108.09 compared to a cost of $70.38 for an unbundled loop within the
lowns.

Therefore. if DTIIITS were allowed to serve only in-town customers, Fort Randall
would have a much higher average cost of service than would its ¢ mpetitor. This would
force Fort Randall to adopt zone pricing -- driving up the cost of service in the areas
outside the town in order to make it possible for Fort Randall to compete for the in-town
customers. Fort Randall would also need to abandon its policy of not charging for line
extensions required to serve new rural customers. Thus, new rural customers could face
construction charges of thousands of dollars in order to obtain a connection.

In summary, if competitors are allowed 10 select the customers they will pursue, select
the scope of the local calling arca, or limit the geographic arca in which service will be
offered within the service area of the Rural Telephone Company. a few customers may
benefit, but the more rural customers and those customers the competitors elect not to

serve (mostly residential) would see higher rates. This would adversely affect universal



service. It may also become impossible for Fort Randall to continue providing high
quality, state-of-the-art service in the future

. What can the Commission do (o prevent these adverse consequences”

. Require DTI/DTS 1o offer its services 1o all customers at competitive rates within the
exchanges il serves.

. Is there a time period within which DTUVDTS should be required to provide service to all
customers within a particular exchange?

. Yes. | previously testified that DTUDTS should provide service throughout the service
area within 24 months. A different service obligation should apply to the offering o'
service within a particular exchange, DTIDTS should be required to offer service to all

customers within an exchange within 12 months of initially offering service within that

exchange. This is sufficient time to allow DTUDTS 1o install all necessary facilities

within the exchange, and is the maximum period that DTI/DTS should be allowed 1o
engage in selective service offerings.

1. DTUDTS' Rates Should Demonstrate A Willingness To Serve All
Customers.

. Why should the Commission require that the rai- be set such that offering to all
customers is iegitimate?

. Tor example, DTVDTS were 1o impose a uniform construction charge of 50 cents per
foot to customers located more than 100 feet from its feeder cable, the cost of DTIDTS'

service 10 more rural customers would not be comparable to the cost of service for
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in-town customers. and Fort Randall would be left with the duty to serve the higher cost
out-of-lown customers

Similarly, if DTS were, for example to offer an out-of-town rate that was five
dollars higher than Fort Randall’s comparable rate while offering an in-town rate that was
five dollars lower than Fort Randall’s comparable rate, we should expect to see DTVDTS
win the majority of the lower cost in-town ¢ustomers while leaving Fort Randall with the
duty to serve the higher cost out-of -town customers

If, on the other hand, DTIDTS are obligated to make a competitive service offering
to all customers within the exchange, they would be required to have a competitively
comparable offering in rural areas. That, in turn, should result in DTI/DTS having
comparable average cost-ol-service obligations and prevent an unfair advantage based on
sclective customer offerings

3. DTI/DTS Should Be Required To Give Adequate Notice Of Its
Service Offerings To All Potential Customers.

Why should DTIDTS be required to provide adequate notice of its service offerings to ali
potential customers?

Ihe goal is to prevent DTIDTS from gaining an unfair advantage as a result of selective
customer offerings. Just as price differences could be used 10 select the lowest cost
customers, marketing efforts targeting only lower cost customers could have the same
result. Consequently, DTUVDTS should take reasonable steps to notily all customers of

the availability of their service.

20




DTUDTS Should Be Required To Offer The Same Local Calling
Scope.

). Could acompetitor find a niche by simply offering local service without extended area
service ("EAST)?

A. Yes. Another competitive advantage could be obtained by unbundling EAS. Centerville
has EAS to Viborg: and Viborg has EAS 10 Beresford, Centerville, Flyger, Hurley, Irene,
Davis, and Mavfield. While EAS benefits a majonity of the customers, a competitor
could acquire those castomers not cconomically benefited by simply offering those
customers (which represent a sizable minonity) local service without EAS. The
remaining customers of Fort Randall would see an increase in rates 1o make up the lost
EAS revenues, which would make the EAS option uneconomical to additional customers,
with a spiral that would eventually end up with Font Randall offering EAS as a high
priced premium service, thus, eliminating the intended purpose of EAS.

The existing rates include the following EAS components in the basic raies:

Viborg $0.70 $2.40
Centervilie £0.70 §2.40

Q). What can the Commission due to minunize the nsks vou have described?

A. Reguire DTUVDTS to have at least the same local service area calling scope as Fort

Randall. That is a particularly reasonable requirement in light of the obligation imposed
on Fort Randall by the Order in Docket TC96-125 1o continue offering the existing EAS

Services.
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C.  Conclusion
Would the imposition of ETC service obligations be in the public interest?

Yes. I the CLEC is required to satisfv the service obligations of an ETC: a) both the
competitor and the Rural Telephone Company would have similar average costs,
supplving a comparable range of services; b) the existing rate design, which is designed
to suppon universal service goals. could be retained; and ¢) 1o the extemt Fort Randall
loses customers under these conditions, it would nit lose only the “winners”, rather, Fon
Randall should lose a mix ol customers, such that the revenue losses should come ¢loser
to matching Fort Randall’s average revenues per customer, which would also better
match any offseiting cost savings.

Competition is a reality. But it should occur in a way that protect - higher-cost
customers from harm and that benefits all of the customers, both business and residential,
in-town and out-of-town

Universal Service Funding
Are vou asking that the Commission determine DTI/DTS® entitlement to future universal
service Tunding in this proceeding?
No. My purpose in discussing universal service funding is to demonstrate that the service
obligations under Section 253(1) stand separate and apart from the universal service
funding issues 1o be decided at some future date under Section 214(¢)

My previous testimony has demonstrated that the ETC service obligations are needed

to support Fort Randall’s ability to continue providing affordable, quality, state-of-the-ar




services. Consequently, those service standards should be imposed without regard to the

question of whether DTUVDTS should Later qualify for universal service funding.

Further, it is important to remember that DTIDITS have voluntanly clected 1o provide

4 its services using its own facilinies. It could have simply provided service in these

* exchanges through resale of Fort Randall’s services. DTVDTS should not be allowed to
n receive a subsidy because of their decision to create an uneconomic and duplicative

7 svstem in a very rural service area

L] It is also important to note that the only facilities DTIDTS intend to install are

u located in the Centerville and Viborg exchanges. DTUDTS have no interest in providing
10 facilities-based service in Fort Randall’s other exchanges. DTVDTS' service decisions
i are based on the proximity of their atfihiated local exchange company DCT and DT1's

12 cable television facilities. In contrast, Font Randall is required to provide facilitics-based
13 service in all of its exchanges

14 Fort Randall cannot be expected 10 meet its service obligations throughout its service
15 arca il DTVIYTS are allowed to funnel sway universal service support for its

16 unnecessanly duplicative facilities

17 Q. Does this conclude your testimony”
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DIRECT TESTIMONY OF DON LEE
ON BEHALF OF THE
SOUTH DAKOTA INDEPENDENT TELEPHONE COALITION (SDITC)

Please state your name, business address, and occupation for the record

My name is Don Lee. | work for Martin and Associates, Inc., located at 1515 North
Sanbom Boulevard, Mitchell, SD 57301-1021. My background covers over thirty five
years in the telecommunications industry, including nineteen years as manager of the Mid
lowa Telephone Coop. in Gilman, lowa. [ have been employed at Martin and Associates
since 1985 as a Management Consultant. At present, | am the Director of the LEC
Settlements Division which provides management consulting and financial analysis dealing
with nearly all phases of telecommunications management such as network, tariffs, cost
studies, contract development and feasibility studies

Have you previously iestified before this Commission?

Yes, ] have. The most recent occasion was reparding the acquisition process wherein a
number of independent telephone companies purchased exchanges from US WEST.

Whom do you represent in this instance?

My testimony .s offered on behalf of the South Dakota Independent Telephone Coalition
(SDITC).

Are the member companies of SDITC “"Rural Telephone Companies"

Yes. A “Rural Telephone Company™, for purposes ef the Federal Communications Act of
1934, as amended (the Act), is defined in 47 U.S.C. Section 153(37). The SDITC member
local exchange camiers fall within any of the four (4) alternative definitions. For example,
cach of the SDITC member companies serves fewer than fifty thousand (50,000) local
access lines, the upper limit for qualification as a “Rural Telephone Company™.

What are SDITCs concerns in this proceeding?

SDITC has two primary concerns. [ts first concem relates to the Commission's potential
consideration regarding whether it should continue or terminate all or pant of the “rural
cxcmption” granted to Fort Randall Tclephone Company (Fort Randall) by Section
251(£)1) of the Federal Communications Act of 1934, as amended (the Act), Based on
recent communications to this Commission, SDITC questions whether the services

currently requested by Dakota Telecommunications Group, Inc. (Dakota) from Font

Randall are within the scope of the “rural exemption™, and questions whether there is a




need for the Commission to address the status of Fort Randali’s “rural exemption™ in order
1o resolve this proceeding. Moreaver, even if the Commission, for any reason, were to
determine that it should address the continuation or termination of Fort Randall's “rural
exemption”, SDITC belicves that the unique circumstances herein require that any such
decision be limited to this case, and that the Commission should refuse to adopt any
general policics or precedents thal might be applied (o future “rural exemption™
determinations affecting other rural telephone companies serving the citizens of South
Dakota

SDITC's sccond concem rclates to the Commission's potential interpretation and
implementation of the rural safeguards set forth in Sections 253(f) and 214(e)(1) of the Act.
In particular, SDITC vigorously opposes any attempt by Dakota or other potential
competitive Jocal exchange camiers (CLECs) to serve only the more financially lucrat ve
and/or less costly exchanges or portions of exchanges within a rural telephone company's
service area.  If permitted, “chenry picking™ by CLECs will have substantial adverse
impacts upon the rales, scrvices and service quality provided to rural South Dakota
residents and businesses located outside the CLEC-selected arcas.

With regard to the review of Fort Randall’s “rural exemption™ at this particular time, what
are SDITC s concerrs?

By letter of September 8, 1997 to this Commission, Dakota has indicated that it is building
facilities in Viborg and Centerville, and that it “needs only to formalize existing EAS-type
interconnection arrangements™ with Fort Randall similar to those which Dakota has had
with US 'V EST. By letter of October 13, 1997 to Dakota, Fort Randall's attomey offered a
proposed contract for reciprocal compensation and intercomnection using EAS-type
wrangements based upon an agreement between Dakota and US West.

The “rural exemption™ of Section 251(f)(1) of the Act applies solely to certain incumbent
local exchange carrier (ILEC) obligations regarding access to unbundled network elements,
resale at wholesale rates, physical colocation and interconnection which are specified in
Section 251(c) of the Act. The “rural exemption” does not apply to the general

interconnection dutics of all telecommunications camiers specified in Section 251(a) of the




Act, or to the reciprocal compensation and other obligations of local exchange carners
(LEC:) specified in Section 251(b) of the Act.

It now appears that Dakota is only requesting an “EAS-type” interconnection agreement
that is governed by Sections 251(a) and 251(b) of the Act, and which lies outside the scope
sf Section 251(c) of the Act. Therefore, we believe the Commission has no reason to
consider the continuation or termination of Fort Randall's “rural exemption™ at this time,
and should not do so.

If and when the Commission reviews the continuation or termination of the “rural
exemptlion” afforded by Section 251(f)(1) of the Aci to rural telephone company, what
procedures and factors should it consider?

Section 251(f)(1) of the Act exempls all incumbent rural teiephone companies from the
interconnection obligations set forth in Section 251(c) of the Act, unless and until the
governing State Commission determines that such exemption should be terminated.

In enacting Section 251()(1), Congress recognized that there can o t and should not be a
“one-size-fits-all” policy of competition and deregulation for the entire nation. Rather,

given the havoc wreaked by airline deregulation upon service and prices in many rural

communities, Congress determined that telecommunications competition and deregulation

cannot work as a national policy without rural safcguards.
Az our Senator Tom Das hle has stated:

While legislation focuses on competition and deregulation, the bill
before us also contains essential rural safeguards . . . It does not
demand unrealistic competition in towns of 50 households.

L

Those who have taken the risks and made the investments to
extend cablc or phone service 10 smaller rural communities should
not now be placed al risk of being overwhelmed by larger, befter-

financed companics
L

As Congressman Ed Markey has said, that’s not competition, it"s
communications cannibalism. State PUCs will be able to judge
where communitics can sustain competition and where they
cannot. 141 Cong. Rec, S. 8478 (June 15, 1995).




Section 251(f)(1}(B) of the Act requires the Commission 1o consider carefully whether
cenain express procedures and critena have been satisfied before it may d<termine that all
or part of the “rural exemption” of a particular LEC should be terminated. Spexifically, the
Commission must first find that a prospective compelitor has made 2 “bona de request”™ to
a rural telephone company for specific Section 251(c) services. Then, it must find that
requining that particular rural telephone company te provide the specified Section 251(c)
services to the particular local competitor: (1) is not unduly economicaily burdensome; (2)
is technically feasible; and (3) is consistent with the universal service requirements of
Section 254

In other words, Section 251(f}1) of the Act requires a case-by-case, factual review in
situations where a rural telephone company has reccived a “bona fide request”™ from a
competitor for Section 251(c) services. The prescnbed cnitena require the Commission to
make carcful factual determinations regarding the particular type and scope of services
requested and the impact of the provisioning of such services upon the incumbent rural
telephone company and its customers. SDITC believes that the Commission should be
most concerned with the ultimate effect of the termination of the “rural exemption™ for
particular 251(c) services upon the rates and services of rural end users — both those served
by the CLEC and those disregarded or otherwise left unserved by the CLEC,

[n other words, a rural telephone company’s “rural exemption™ should not be terminated by

the Com.: ssion without a complete understanding of the actual facts and clear proof that

such termination is consistent with the specific cntena established in the Act and that it is
in the public inlerest

Do you believe that terminating Fort Randall’s “rural exemption" under the presemt
circumstances would undermine the purpose of the “rural exemption " provisions?

Yes As indicated above, the "EAS-type™ service which it appears Dakota is sceking from
Fort Randall 1s not a Section 251(c) service and is not covered by (or subject to) the “rural
exemption”. If Dakota is seeking additional interconnection services from Fort Randall, it
has not indicated clearly the nature and extent of such additional services; much less their
cconomic burdens, technical feasibility and universal service impacts. Until Dakota




identifies the nature and amoun. of any additional services, the Commission can not
properly conduct any review of rule on Fort Randall’s “rural exemption™

As noted above, the “rural exemption™ provision recognizes that rural telephene companies
face an entirely different set of economic circumstances and technological challenges than
the Regional Bell Openating Companies (RBOCs) and other large local telephone
companics. [t reflects an understanding that a “one-size-fits-all™ approach lo local service
competition 1s nol in the public interest and that the introduction of local competition into
rurai scrvice areas requres a more cautious spproach. The provision gives state
commissions significant control over the introduction of local competition in rural markets.
SDITC believe these provisions should be used to ensure that local ¢ npetition in South
Dakota’s rural areas cccurs in a manner that is fair to the incumbent rural companies and
consistent with the universal service principles cstablished in the federal law

SDITC is concemned that the outcome of this proceeding may have an effect on future cases
involving the “rural exemption™ of other SDITC members. It is particularly concerned that
the “rural exemption” could in large pant, be rendered ineffective as a means of preserving
universal service in rural markets if competitors are able to force a premature review of the
exemption prior to the time that they have a real desire or need for the particular Section
251(c) services to which the exemption applies.

If the Commission docs proceed to review the “rural exemption™ without regard to whether

the services being requested bring the “rural exemption™ into issuc and without specific

factual evidence 1o review, it will be sending the wrong message to CLECs and it will
make it more difficult to apply the “rural exemption™ effectively in future cases involving
other rural tclcphone companies.

If the Commission proceeds to review Fort Randall’s “rural exemption™ in this praceeding,
do you have any recommendations?

Yes. I the Commission proceeds lo cvaluate the status of Fort Randali's “rural exemption™
at this time, we would reccommend that the Commission expressly limit its decision to the
specific facts and circumstances of the Fort Randall/Dakota relationship. The Commission
should declare expressly that its decision does not establish general principles or




procedures affecting future “rural exemption” proceedings and does not comstitute a
precedent with respeet to such future proceedings.

You referenced a second area of concern. Can you expand on that concern?

Certainly. SDITC's second concern is with the adverse impact of potential “cherry
picking” of high revenue/low cost portions of rural telephone company service areas by
CLECs. As the Commission is aware, rural telephone companies until now have been
required to extend service to all of the households within their service areas that requesied
service — including many cases where the revenues and costs of serving particular outlying
houscholds, clusters or communitics would not otherwise have induced a rational business
lo extend scrvice fo them. The saving grace has been that rural telephone companies
heretofore have been able to average the costs of serving both higher-cost and lower cost

access lines throughout their entire service area..

If CLECs are permitted to offer competing service in lower-cost towns, without serving

high-cost outlying areas, they will receive substantial and unwarranted benefits at the
expensc of rural telephone companies and their outlying customers. First, if the CLEC is
permitted to serve only the lower-cost town, it will be handed a substantial cost and pricing
advantag. over the rural telephone company which has been forced to construct a system
serving all lower-cest and higher-cost portions of the arca. Second, as the CLEC picks off
customers within the town (many of whom may be higher-revenue producing business
customers), the remaining rural telephone company customers will have to pay increasingly
higher rates and/or suffer greater and greater decreases in the nature and quality of their
seTvice.

In the attached exhibits, I have estimated the potential adverse impact on certain South
Dakota rural telephone companies and their customers if CLECs are permitted to pick or
choose to serve only sclected exchanges or portions of service areas of rural telephone
companics. The net affect of such “cherry picking”™ is to raise the revenue requirement per
access line (cost of local service) for the remaining South Dakota rural telephone company
customers and to raise th~ per minute cost of swilched access to interexchange carriers. It
is apparent from a review of these exhibits that the end user local service cost in the




examples given would increase by an average of two dollars per month, and access revenue
requirements would increase an average of 16 percent per intrastate minute of use. The
embedded costs referenced are for facilities no Jonger utilized when a CLEC overbuilds a
given arca.

Whether or not adjustments can be devised to allow the LECs to “remain whole™, rural
South Dakota end users will ultimately pay the price.

In this light, are there any additional concerns regarding “cherry picking".

Yes, Section 253([f) of the Act permits a state commission to deny CLECs authcrization to
serve rural telephone company areas unless and until such CLECs agree to provide service
throughout the rural telephone company’s entire service area. Section 214(e) of the Act
slates:

“(¢) PROVISION OF UNIVERSAL SERVICE. -

“(1) ELIGIBLE TELECOMMUNICATIONS CARRIERS. -
A common camier designaled as an cligible telecommumcations camier
under paragraph (2) or (3) shall be eligible to receive universal service
support in accordance with section 254 and shall, throughout the service
arca for which the designation i3 received -

“{A) offer the scrvices that arc supporied by Federal universal
service support mechanisms under section 254(c), cither using its own
facilities or a combs ation of its own facilites and resale of another
carrier's services (including the services offered by snother elipible
telecommunications carrier); and

“(B) advertise the availability of such services and the charges
therefor using media of peneral distribution

1 would highlight the requirement to provide service “throughout the service area™ as a key
to the above provisions. It requires a CLEC to serve the entire service area of the

incumbent rural telephone company, rather than the morc attractive (read: lower-cost
and/or higher-revenue) towns or exchanges

Additionally, as has been pointed out in Mr. Bruce Hanson’s testimeny, in the event a
CLEC is allowed to serve in an ILEC service area, minimum service provisioning
requirements should be imposed upon the CLEC. We support the requirements outlined by
“ort Randall. It is equally important that CLECs are not in a position to discriminate
between customers as to rates charged, and the level of services provided.




1 @ Can you summarize your concerns?

2 A. Yes. The primary concern of SDITC in this proceeding is that whatever the outcome, it pot

3 bcﬁwoduprmdmtﬁmrqudmhhpmmmguﬁn;m:mm“
4 status, the application of Section 253F of the Act, or any later determinations concerning
5 USF support.

6 Q. Does this conclude your testimony?
7 A. Yes,itdoes.




Percentage of Fort Randall Telephone Company
Access Lines in Exchanges that Dakota Proposes to Compete In

Foirt Randall Tel. Co. Exchanges
that Dakota proposes 10 compete in;

Viborg

Sublotal of Access Lines in E “hanges that Dakota proposes to compate In

(5) Other Fort Randall Tei. Co. Exchanges

Total Access Lines for Forl Randall Tel Co




Sully Buttes Telephone Cooperative, Inc.
Effects of a CLEC on Intrastate Switched Access
Revenue Requirement Per Minute

Highmore
(14) Other Sully Buties Exchanges

Total Access Lines for Sully Buties

Etlects of a CLEC on Intrastale Switched
Accnss Revenue Requirement Per Minute;

A. Por 1885 Cost Study

B. Per 1955 Cost Study as Adjusted to
Aemove 60% of the Accass Minutes and
Access Lines for the Highmaore Exchange
(assuming a CLEC had acquired that
traffic)

C. Percentage Increase In Intrastale
Swiiched Access Revenue Requirement
Per Minute Due to CLEC Acquiring 60%
of Access Minules nd Access Lines

in the Highmore Exc:hange [(B-AVA)




Sully Buttes Telephone Cooperative, Inc.
Effects of Lost Local Service Revenue Due to CLEC Operations

Eflocts on Local Sarvce Rates
lor the Remalning Sutly Butles

Exchanges, Assuming & CLEC
Acguired 80% of the Access Lines in

the Highmore Exchange:
Number of Highmore Access Lincs

Parcentage of Access Lines Assumed to be
Acquired by CLEC

Monthly Local Servica Rate

Annual Loss in Local Service Revenue
(AxBxCx 12 Mos)

Total Access Lines for Sully Buttes

Less 60% of Highmore Access Lines
Assumed 1o be Acquired by CLEC
(844 x E0%=508)

Remaining Access Lines for Sully Buttes (E-F)

Lost Local Eervice Revenue to be Generated from
the Remaining Sully Buties Access Lines Each Year
Aszuming a CLEC Acquired 60% of the Access Lines
in the Highmore Exchange (D/G)




Sully Buttes Telephone Cooperative, Inc.
Effects of a CLEC on Intrastate Switched Access
Revenue Requirement Per Minute

Access Lines lor Blunt, Harrold, and Hoven (227 « 257 + 425)

{12) Other Sully Buties Exchangas
Total Access Lines for Sully Buttes

CHects of a CLEC on Intrastate Switched Total Intrastate Switched Access
Access Rovenye Reguirement Per Minute; Bavenys Reguiremant Per Minyle:

A Per 1995 Cost Study 12.08¢

B. Per 1895 Cost Study as Adjusted 1o

Remove 60% of the Access Minutes and

Access Lines jor the Blunt, Harrold, and Heven Exchanges
(assuming a CLEC had acquired that

traffic)

C. Percentage increase in intrastats

Switched Access Revenue Requirement

Per Minute Due to CLEC Acquiring 60%

of Access Minutes and Access Lines

in the Blunt, Harrold, and Hoven Exchanges [(B-AVA]




Sully Buttes Telephone Cooperative, Inc.
Effects of Lost Local Service Revenue Due to CLEC Operations

Effects on Local Sorice Hates
for the Remaining Sully Buties

Exchanges, Assuming a CLEC
Acquired 60% of the Access Lines in

the Blnt, Harrpld_and Hoven Exchanges: Business Reosiderce Tolal

Number of Access Lines for the
Biunt, Harrold, and Hoven Exchanges 192

Parcentage of Access Lines Assumed 1o be
Acquined by CLEC 60%

Monthly Local Service Rata 51850

Annual Less in Local Service Revenue
(AxBxCx12Mos) §25.574

Total Accoss Lines for Sully Buttes

Less 60% of Blunt, Harrold, and Hoven Access Linas
Assumed to be Acquired by CLEC
(909 x 60%=545)

Remaining Access Lines for Sully Buttes (E-F)

Lost Local Service Ravenus to be Generatad from
the Aemalning Sully Buttes Access Lines Each Year
Assuming a CLEC Acquired 60% of the Access Lines
in the Blunt, Harrold, and Hoven Exchanges (D/G)

nr 8029

$12.41

$64,065




Golden West Telecommunications Cooperative, Inc.
Effects of a CLEC on Intrastate Switched Access
Revenue Requirement Per Minute

Access
Perceninge

Haot Springs
(27) Other Golden West Exchanges
Total Access Lines for Golden West

Effacts of a CLEC on Intrastale Switched
Accoss Reveoue Regyirement Per Minute:

A Per 1995 Cost Study

B. Per 1995 Cost Study as Afjusted 1o
Remove 60% of the Accoes Minutes and
Access Lines for the Hot Springs Exchange
{assuming a CLEC had acquired that
tratic)

Per Minute Due o CLEC Acquiring 60%
of Access Minutes and Access Lines

in the Hot Springs Exchange [(B-AYA]




Golden West Telecommunications Cooperative, Inc.
Effects of Lost Local Service Revenue Due to CLEC Operations

Effects on Local Service Rates
for the Remaining Golden West
Exchanges, Assuming a CLEC
Acquired 60% of the Access Lines in

the Hol Springs Exchange: Business Residonce  Total

Number of Hot Springs Access Lines E79 2340 3.219

Percentage ol Access Lines Assumed to be
Acquired by CLEC 60%

Manthly Local Sendce Rate $21.95 31095

Annual Loss in Local Servica Revenua
(AxBxCx12 Mos) $138917 S$'84,488 $31235403

Total Access Lines lor Golden West 13812

Less £0% of Hot Springs Access Lines
Assumed to ba Acquired by CLEC
(3.219 x 60%=506)

Remaining Access Lines for Goldan Wes! (E-F)

Lost Local Service Revenue to be Generated from
the Remalning Golden West Access Lines Each Year
Assuming a CLEC Acquired 60% of the Access Lines
In the Hot Springs Exchange (DVG)




Golden West Telecommunications Cooperative, Inc.
Effects of a CLEC on Intrastate Switched Access
Revenue Requirement Per Minute

Number of Access Lines lor Phllkp, Wall,
Kyls, and White River

(24) Othar Goiden Wes! Exchanges

Tola! Access Lines for Golden West

Effects of & CLEC on Intrastate Switched

Accoss Revenye Requirgment Per Mingte.

A. Per 1995 Cost Study

B. Per 1935 Cost Study as Adjusied to
Remove 0% of the Access Minutes and
Access Lines for the Phillip, Wall, Kyle, and
White River Exchanges (assuming & CLEC
had acquired that traffic)

C. Parcentage Increase in Intrastate
Switched Access Revenue Requirement
Fer Minuls Due to CLEC Acquiring 80
of Access Minutes and Accees Lines

in the Phillip, Wall, Kyle, and White River

Exchanges [(B-A)A]

Access
Lines Percentage
3,087 2%

Ink
100%

Total Intrastate Swichoed Access
Atvenge Recyirement Per Mimde.

11.85¢




Golden West Telecommunications Cooperative, Inc.
Effects of Lost Local Service Revenue Due to CLEC Operations

Effects on Local Service Rates
for the Remaining Golden West
Exchanges, Assuming a CLEC
Acquired 60% of the Access Lines
in the Phillip, WaZ, Kyle, and

White River Exchanges:

Number of Access Lines for the Phillip, Wal,
Kyle, and White River Exchanges

Percentage of Access Lines Assumad to be
Acquired by CLEC 60% 60%

Manthiy Local Servics Rate $21.95 $1085

Annua! Loss in Local Senvice Revenue
(AxBxCx12 Mot.) $154 247 S1E7.220 3321487

Total Accass Lines for Goiden West 13,812

Less 60% of Phillip, Wall, Kyle, and White River
Access Lines Assumed 1o be Acquired by CLEC
(3.087 x 60%=1858)

Aemaining Access Lines for Golden West (E-F)

Lost Lecal Service Revenue to be Generated from

the Remaining Golden West Access Lines Each Year
Assuming a CLEC Acquired 60% of the Access Lines
hmmmtp,w-n.xyu.mmmsmm (ova)
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BEFORE THE PUBLIC UTILITIES COMMISSIONJH P2
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION OF FINAL ORDER AND
DAKOTA TELECOM, INC. FOR A DECISION GRANTING A
CERTIFICATE OF AUTHORITY TO PROVIDE CERTIFICATE OF
TELECOMMUNICATIONS SERVICES IN AUTHORITY; NOTICE OF
SOUTH DAKOTA ENTRY OF JUDGMENT
TC96-050

On March 15, 1996, the Public Utilimes Commussion (Commussion) recerved & petition from
Dakota Telecom, Inc. (DTl) seeking a Certificate of Authonty to operate as a telecommumications
company withun the State of South Dakota, specifically inciuding, but not imited lo local exchange
services, inierexchange camer access, and other telecommunications senices

On March 21, 1996, the Commission eslectronically transmitted notice of the fiing and the
interventon deadine of Apnl 5, 1996, to interested indviduals and entites Inlervention was granied
1o the South Dakota Independent Telephone Coalition (SDITC), U S WEST Communications, Inc
(U S WEST), and MCI Telecommumnications Corporation (MCI)

By Order dated July 19, 1996, the Commission set the heanng to follow other heanngs
beginmung July 31, 1996, at the State Capitol, Room LCR-1, Pierre, South Dakota. The heanng on
this apphcation was held on August 1, 1896 A bnefing schedule was sel following the heaning Al
an ad hoc mesting of October 3. 1986, the Commussion unarimously approved DTT's request for a
Centificale of Authonty

The Commussion having reviewed the evidence of record and being fully informed in the
matter makes the following Fir: 'ngs of Fact and Conclusions of Law

FINDINGS OF FACT
|

On March 15 1996, DTI apphed for a Certficate of Authority to operate as a
telecommunications company in South Dakota. specifically including, but not kmited to, local
exchange services in the Siate of South Dakota. DTl stated that intially 1 “will provide
telecommumicabons services 1o the Tea, South Dakola area. Future expansion plans include other
U S WEST areas in and near Sioux Falls * Exhibit 1. In its prefiled testimony Tom Hertz, Executive
Vice President of DT stated that DTl is seelung statewide certification Exhubit 2, Testimony of Tom
Hertz at page 5 lines 24-25

The Commussion held a preneanng conference on Tuesday, May 28, 1996, in Room 412 of
tne State Capriol, Pierre. South Dakota The Commission heard arguments congceming the issues
presented by the applications to prowide local exchange service. Seg, Dockels TC96-087. TC96-
038. TC96-050, TC96-054, and TC96-083 Specfically, the Commissign heard arguments
concerning the scope of the heanngs, whether the applications for local elcnmgc certification
should be consohidated, and how 1o proceed with the apphcations

On June 26, 1996, the Commission issued an Qrg

for and Notice of Procedural Scheduls which provided in part as s follows




On June 2419596, at an ad hoc meeting, the Commussion consiZered how
to proceed in these dockets The Commission ruled that the Commission
may grant a company statewide certification to provide local exchange
services However, with respect 1o rural lelephone companies, a8 competing
provider of local exchange services will have 10 come before the
Commussion in another proceeding before being able 1o provide senice in
that rural service area pursuant 1o 47 US.C § 253(I) which allows the
Commission (0 require a company that seeks |0 provide service in a rural
service area lo meel the requirements in 47 USC § 214(e){1) for
designation as an elgible telecommurucations camer.  In additicn, the
granting of statewide cerification will not affect the exemphons
suspensions, and modificatons for rural telephone comparnies found in 47
USC §251(N) Finally, the Commission may also need (o consider SDCL
49-31-21

The Commissicn also ordered that the applicabhons would not be consohdated
v
D71 has shown that it has sufficent financial capabililies to provide lelecommunications
services, including local exchange services. DTI's financal siatemaents, filed as confidential,
demonstrate s financal capabilities to provide local exchange services withun this state. Harlan
Best. testhng on behal of the Commission Staff, stated that the financial information provided by
DT1 showed that DTl was operating in a positive financial position. Exhibit 3. Testimony of Harlan
Best at page 4, ines 16-20.
v

OT! has shown that it has sufficient management capabilities to offer tslecommumcations
services, including local exchange services. Tr. at page 30, beginning at hne 12 1o pags 31, ine 12

Vi
DT has shown that it has sufficen! 'echmical capabilites o provide telecommunications
services, including, local exchange service. Tr a' page £ . begmnnng at ne 8 to page 30, line 11,
page 31, beginning al ine 25 to page 32, line 23
Vil

Hartan Best, testifying on behalf of the Commussion Stalf, recommended that DTl be granted
a Certificate of Authonty 1o provide lelecommunications services. Tr. at page 147, lines 3-24

Vil

None of the intervenors presented ewvidence contlesting DTI's financal, managenal, or
lechnical ability te provide lelecommunications services. Exhibiis 4 and 5

IX

Pursuant to the Federal Telecommunications Act of 1896, DT is curmently negotiating with
U S WEST for imerconnection ¢ “angements 1o allow DTI to enter the market as a provider of local
exchange service 1o South Dakola consumers. Tr. at page 46, hnes 1-3




X

The exact nature and extent of DTI's local sennce offenngs will be known only afer
negotiations or arbitrations with incumbent local exchange carmers are compleled

Xl

U S WEST currently has entered into contracts lo sell eight of its exchanges Exhibit 4
Testmony cf James Frm:hnr at page 10, ines 3-11, se¢ also Docket TC9'5425 In the M_]ng of the

o | - ¢} - " e E
uwmmﬁ.ﬂiﬁmmmmuw SDITC through its

wilness James Fischer, requested that f any camer wished to offer sarvice in any of the eight
exchanges, d should separately petiion the Commussion pursuant to s Qrger Regarding Scope of
Heanngs In the altematrve, SDITC asked that the Commussion require any of the camers wishing
to serve any of the eight exchangss 1o satisfy the obligations of an eligible teiecommunications
camer if the sale 1s finalized Exhibd 4 Testimony of James Fischer at page 10, lines 14-18 The
Commission derues SDITC's requesis since, al thus lime, those exchanges are suli owned and
operated by US WEST and therefore are no! owned by rural lelephone compamies as defined under
the Feceral Telecommunications Act Seg. 47 USC § 153, subparagraph 47 Therefore, the
provisions in the Act relating 1o rural telephone companies are nol currently applicable to these
exchanges

X

The Commussion finds that DT1 has not fully complied with subparagraphs (5), (6), (7), and
(12) pursuant 1o ARSD 201024 02 However. pursuant 1o the authonty undes that rule, the
Comrrussion finds good cause 10 warve comphance with these subparagraphs bacause some of the
infarmation required is dependent on the oulcome of negotiations or artrirabons between DT1 and
incumbent local exchange camers

X

U 5 WEST, through its witness Jon Lehner, asked the Commusson to make a finding on what
regulatory requirements apply to DT or to any other competitive local exchange provider offenng
local exchange service in U S WEST's service areas. Exhibit 5, Testmony of Jon Lehner at page
10, hnes 8-21 The Commission declines at this hme to state how competitive local exchange
providers will be regulated pursuant 10 state and federal law The Commussion will decide the
regulabon of local exchange prowiders in Docket TC96-153, In the Maner of the Investgation of Local
Competition Issyes This will allow all parties that seek to provide local exchange service the
opponunity 1o comment on this issue

XV

Comrussion Staff, through ns witness Harlan Best, requested that the Commussion establish
ant-slammung requirements, with the loss of the apphcant's Certificate of Authonty if too many
slamming complaints were received Exhibit 3, Testimony of Harlan Best a1 page 10 hnes 6-10
The Commuss:on decknes to adopt the Staff's proposed slamming restnctions.  The Commussion wall
decide the slamming issue in Docket TC96-153, |n the Matter of the investgaton of Local
Competiion issues This will allow all parties that seek 10 prowide local exchange service the
oppofunity to commaent on the slamming issue




xv

The Commission rejects the proposed Findings of Fact and Conclusions of Law submitted
by the parties

CONCLUSIONS OF LAW

The Commission has jurischction over this matter pursuant to SDCL Chapters 1-26 and 49-31
and the Telecommunications Acl of 1996

Pursuani to SDCL 45-31-3, the Commission finds that DT1 has met its burden of procf in
showang that it has sufficent techmical, financial, and managenal capabilties 10 provide
telecommunications services, including local exchange services in the State of South Dakota

The Commission grants DTl a siatewide Ceriificate of Authorty to provide
teiecommunications services, including local exchange services. However, with respect to rural
telephone companies, DT will have to come before the Commission in another procseding before
baing able to provide service in that rural service area pursuant to 47 U.S.C. § 253(f) which allows
the Commission 10 require a company that seeks to provide service in a rural service area o meel
the requiremnents in 47 U.S.C § 214(e)(1) for designation as an eligible telecommunications camer.
In addition, the granting of statewide certification will not affect the exemptions, suspensions, and
modifications for rural telephone companies found in 47 U.S.C. § 251(f).

v

The Commission declines to apply the axception for rural telephone companies as listed in
Conclusion of Law lll to the eight exchanges U S WEST has proposed to sell to other local exchange
camers in Souu Dakota. The Commission finds that those exchanges are not currently owned and
operaled by a rural telephone company as defined in 47 U.S.C. § 153, subsection 47. Therefore,
the provisions in the Federal Telscommunications Act relating to rural telephone companies are not
currently applicable to these exchanges.

v
The Commission revises the ianguage in its previous Qrder Regarding Scope of Heanngs
and deletes the final sentence which states that the Commission may also need to consider SDCL
49-31-21 because the Commission finds that this statute has been preempled by the Federal
Telecommunications Act.

Vi

Pursuant to ARSD 20:10:24.02, the Commission finds good cause to waive subparagraphs
(5). (B), (7). and (12) because some of the information required by these subparagraphs is
dependent on the outcome of negotiations or arbitrations between DTI and incumbent local
exchange camers




Vil

The Commission will decide the issue of how local exchange providers wiil be regulated,

pursuant 1o state and federal law, in Docket TC96-153, |n the Matter of the Investigation of Local
Competition l3sues

Vil

The Commission decknes (o adopt Staff's proposed slamming restnctions. The Commussion

will consider slamrning restnctions in Docket TC96-153_in the Matter of the investigation of Local
Competihion Issues

X

The Commission rejects the proposed Findings of Fact and Conclusions of Law submitied
by the parties

It 1s therefore

ORDERED, that DTTs apphcation for a Cartificats of Authonty to provide telecommunicabons
services, inciuding local exchange services, is granted, and it is

FURTHER ORDERED, that the Commission grants DTI statewide authonty, subject to the
Commission’s restnciion with respect to rural teiephone companies, and it is

FURTHER ORDERED, that the Commission finds good cause to waive subparagraphs (5).
(6), (7), and (12) of ARSD 20:10.24.02.

PLEASE TAKE NOTICE that this Final Decision and Order in Docnet TC96-050 was duly
enlered on the 22nd day of October, 1996

Pursuant to SDCL 1-26-32, this Order will take effect 10 days afier the date of receipt or
failure 10 accep! delivery of the decision by the parties

Dated at Piarre, South Dakota, this 22nd day of Oclober, 1996

CERTIFICATE OF SERVICE R OF THE COMMISSION
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SETTLEMENT AGREEME;}'
‘

N

This Agreement is made and entered into as nl‘lhis‘ﬁ"‘-d.ay f February,
1997, by and between U S West Communications. Inc., its parent
corporation, affiliates, subsidiary corporations, their officers, agents,
employees, directors. successors and assigns ("USWC"), and Dakota
Cooperauve Telecommunications, Inc. and its subsidiaries Dakota Telecom,
Inc. and Dakota Telecommunications Systems, Inc., its officers, agents
employees, directors, successors and assigns (“Dakota™).

RECITALS
The parties agree to the following facts:

A. The following disputes are currently pending between USWC and

Dakota:

1. A claim arising from the termination by Dakota of a sale agreement
dated December 7, 1994 which contained the terms and conditions of
a sale of eight telephone exchanges (“New Exchanges”) by USWC to
Dakota (“Sale Agreement”) for the return to Dakota of an escrow
amount 1o excess of $500,000 plus accrued interest (“the Escrow™).
This dispute is currently in arbitration before the American
Arbitration Association and designated as file No. 56 181 00307 96
(“"Escrow Claim™). The claim of USWC to the Escrow 1s based in
part on an assignment by third parties of rights arising from
agreements entered into by a consortium of telephone companies,
including Dakota, for the purpose of purchasing telephone exchanges
from USWC (“the ICAA")

. After the termination of the Sale Agreement, certain other telephone
companies (“Third Party Beneficiarie: *) agreed to purchase pursuant
to certain agreements (“New Sale Agreements”) the New Exchanges
from USWC, and, with USWC, petitioned the South Dakota Public
Uulities Commission ("Commission”) for approval of these sales
(“Sale of Exchange Approval Proceedings”). The Commission has
issued a written decision in Docket 96-125 approving these sales.
Dakota intervened in these proceedings and has appealed the order
approving these to the Clay County Circuit Court, Civil File 96-192
(“Clay County Appeal™).




FEB.28.1997

3. USWC and Dakota currently have pending an arbitration proceeding
(TC96-159) before the Commission to resolve interconnection issues
under the 1996 Telecommunications Act (“the Act”). These
proceedings were originally scheduled to commence on Monday,
November 4, 1996 ( ‘Interconnection Arbitration™).

4. Dakota desires to construct a distance learning project which will
connect several schools, some of which are located in exchanges
operated by USWC, Dakota desires the concurrence of USWC in the
construction of the project by Dakota.

5. Dakota has constructed telecommunications facilities outside its
traditional exchange areas, and is providing services on a competitive
basis. USWC filed a complaint with the Commission alleging that
Dakota unlawfully constructed facilities in its territories (TC96-150).

The Commussion determined that Dakota was not required to comply
with SDCL §49-31-21, which would have required Commission
approval, because the Act preempted such approval. 'n addition, the
Commission entered a declaratory ruling stating that Lae Act
preempted SDCL §49-31-21 (TC96-127). USWC and South Dakota
Independent Telephone Coalition (“SDITC") have appealed the
Commission’s rulings to the Circuit Court of Hughes County., This
appeal has been designated Hughes County File No. 96-392 (*Hughes
County Appeal”).

B. The New Sale Agr: sments provide that under certain circumstances the
Third Party Beneficiaries shall not be obligated to consummate the
transactions relating to the New Exchanges (Article 3.1, Clause L.
competitive Local Service Provider and Article 6.2, Clause M,
Interconnection Agreements, as amended) (“New Sale Contingencies™).
Dakota claims the right to negotiate, and obtain arbitration of,
interconnection agreements with USWC in the New Exchanges pending
closing of the sale of New Exchanges 1o Third Party Beneficianies.
Dakota also claims that Third Party Beneficiaries will succeed to the
abligations of USWC as they relate to interconnection with Dakota in the
New Exchanges. These claims by Dakota may give rise to New Sale
Contingencies.

C. The parties desire to resolve at this time the above pending disputes on
the following terms and conditions.
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IT IS AGREED AS FOLLOWS:

1. Escrow Claim: Dakota and USWC agree 1o settle the Escrow Claim by
jointly instructing the escrow agent (o pay the escrow funds, including
interest, one half of to Dakota and one half to USWC.

2. Sale of Exchange Approval Proceedings: Dakota agrees to dismiss the
Clay County Appeal upon the execution of this agreement and to provide
USWC a certified copy of the dismissal papers. Dakota further agrees not
to make any filing with the FCC or any state or Federal Court or take any
other action to directly challenge the Sale of Exchange Approval
Proceedings. Dakota will withdraw its opposition to the Expedited Joint
Petition for Waiver (FCC Docket AAD97-24), Nothing in this Agreement
shall prevent, or have the effect of preventing, Dakota from filing with the
Federal Communications Commission (“FCC") and the National Exchange
Camiers Association (*"NECA") for new, changed, or modified “Swudy
Area(s)" as that term is commonly understood in the context of FCC and
NECA requirements.

3. Distance Leaming Project: USWC agrees to execute the attached

consent form. (“Attachment A"™).

4. Hughes County Appeal: USWC agrees to dismiss the Hughes County
Appeal upon the execution of this agreement to provide Dakota a certified
copy of the dismissal papers. USWC agrees to request that SDITC dismiss
its Appeal.

3. Interconnection Arbitration: Dakota agrees to stipulate with USWC that
1ts request for interconnection will be amended to stipulate that the request

for interconnection was first made on the 1* day of August, 1996. The
Interconnection Arbitration scheduled for November 4, 1996 will be
continued and rescheduled by the Commission to determine interconnection
obligations between USWC and Dakota, which shall be subject to Dakota's
obligations with regard tc Third Party Beneficiaries set forth in the
following paragraph.

6. Dakota’s Interconnection Rights and Obligations with regard 1o Third
Party Beneficiarics: If, prior to Third Party Beneficiaries taking possession
of the New Exchanges, Dakota enters into a negotiated or arbitrated

interconnection agreement with USWC which includes interconnection in
the New Exchanges, Dakota agrees Dakota will not contest any Third Party
Beneficiary's qualifications as a Rural Telephone Company. as defined by
the Act, based on any claim that purchase of the New Exchanges from
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USWC prevents Third Party Beneficiaries from qualifying as such. Third
Party Beneficiaries shall not be obligated to assume any interconnection or
resale obligations based on agreements between Dakota and USWC other
than those obligations which Third Party Beneficiaries would have had if
Third Party Beneficiaries had owned the New Exchanges at the time such
interconnection or resale agreement was entered into by USWC,

If Dakota makes a bona fide request to any Third Party Beneficiary for
interconnection in any of the New Exchanges, interconnection negotiations
shall be conducted on the same basis, in terms of applicable regulations, as
if the initial request to a Third Party Beneficiary were the initial request by
Dakota for interconnection in that exchange. Upon the request of any Third
Party Beneficiary, Dakota agrees to stipulate to a determination by the
Commission, prior to Closing. of such Third Party Beneficiary's rights and
obligations regarding interconnection with Dakota after Closing. No Party
waives their appeal rights with regard to the substantive rulings made by the
Commission i such determination. Dakota's obligations assumed herein
with regard to New Exchanges and Third Party Beneficiaries hall inure to
the benefit of the Third Party Beneficiaries and their successoss and assigns,

and shall be enforceable by each and every Third Party Beneficiary as if it
had been a party to this Agreement, provided, however, that if any existing
agreement for purchase of any New Exchange shall be terminated, all rights
of the Third Party Beneficiary purchaser created herein, and all obligations
of Dakota with respect to such New Exchange shall terminate.

7. Release: Except as provided in this Agreement, USWC and Dakota
release and discharge each other from all claims, demands, and liabilities
arising from the Sale Agreement and Escrow Claim, the ICAA, the Clay
County Appeal, and the Hughes County Appeal.

8. Dismissal: The parties to this agreement autherize their attorneys (o
dismiss with prejudice without costs the Clay County Appeal, the Hughes
County Appeal and the Escrow Claim, to withdraw the Request for
Rehearing of Commission Docket 96-125 and ro withdraw the opposition to
the Expedited Joint Petition for Waiver in FCC Docket AAD97-24.

9. No admission of liability: The execution of this Settlement Agreement is
not to be construed as an admission of liability on the part of any party. The

parties recognized that this settlement is in full compromise of all claims of
the parties which were made or could have been made, with respect to the
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issues and matters described herein against one another and such claims are
disputed as to validity and amount.

10. Remum of Documents: All business documents that have besn
furnished by USWC to Dakota regarding the Sales Agreement including all
abstracts of title and all proprietary information pertaining to any of the
New Exchanges will be returned to USWC upon the execution of this
agreement. No copies will be made of any such documents by Dakota and
used in any manner whatsoever,

11. Authority: The parties and signatories warrant and represent that the

execution of this agreement by their respective officers or employees was

approved by the proper corporate action.

12. Govemning Law: This agreement will bs governed by the laws of the

State of South Dakota except where those laws are preempted by federal

law,

13. Counterparts: This agreement may be executed in counterparts. Any or

all of such counterparts shall constitute one and the same agreement.

U S WES Cqumumcauon.l. Inc. Dakota Cooperative
Telecommunications, Inc.

By: . 7&9 Ha’-‘e/

Is: _Gwfcea °

Dakota Telecom, Inc.

By: 709, f‘éﬁ-’s{

Its: Ceéo

Dakota Telecommunications,
Systems, Inc.

By: pAA) f’f&ﬁg
Its: £Eo
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June 1, 1997

Weslev Hanson, President

Fort Randall Telephone Company
227 S. Main Street

Clara Citv, MN 562220800

Dear Mr. Hanson:

Pursuant 1o the provisions of the Communications Act of 1934, (47 US.C. §151 erseg ) as
amended, and existing and future Federal Communications Commission (“FCC™)and State rules.
regulations and policies promulgated thercunder, Dakota Telecom, Inc.. Dakota
Telecommunications Systems, Inc.. and Dakota Cooperative Telecommunications. Inc
(“Dakota™) hereby request that Fort Randall Telephone Company (“Fort Randall™) commence

negotiations regarding those matiters set forth in 47 U.S.C, §§251-252 berwr :n Fort Randall and
Dakota in the following exchanges

Centerville, South Dakota
Viborg, South Dakota.

Dakota requests that Fon Randall negotiate in good faith to achieve the interconnection of
Dakota's existing and planned facilities and equipment. Thomas W. Henz is hereby designated
as the individual with authority o make binding representations on behalf of Dakota. Dukota
hereby requests that Fort Randall designate an individual with comparable authority for purposes
of these negotiations

We look forward to finalizing interconnection agreements between Dakota and Font Randall. If
you have any questions, or need further information, please contact me at (60%) 263-3301

/7/[

Ru{xn G \h-rn:t
Counsel
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June 9, 1997

Robert G. Marmet

Dakota Telecom, Inc.

P.O. Box 127

Irene, South Dakota 57037

Re: Interconnection Negotiations Between Dakota Telecom, Inc., Dakota
Telecommunications Systems, Inc. and Fort Randall Telephone Company

Dear Robert:

This is to acknowledge receipt of your June 1, 1997 letter to Wesley Hanson, President of
Fort Randa'l Telephone Company (“Fort Randall™), in which Dakota Telcom, Inc. (“DTT"),
Dukota Telecommunications Systems, Inc. (“DTS™), and Dakota Cooperative
Telecommunications, Inc. (“DCT) have requested that “negotiations commence regarding those
matters s2¢ forth in 47 U.S.C. §§ 251-252" related 10 Fort Randall’s Centerville and Viborg
exchanges. While Fort Randall, through Bruce Hanson, is willing to begin discussions
concerning such matters, for the below-described reasons, it is not willing, particularly based on
the currently o+ silable information, to waive any of the rights granted to Fort Randall under the
199¢ Telecommunications Act (“Act™) or staie law. Nor, for the below-described reasons, does
Fort Randall accept the June 1, 1997 letter as meeting the requirements of a bona fide request
under Section 251(f)(1) of the Act.

As you are aware, Fort Randall, in purchasing the Centerville, Viborg and Tabor
exchanges from US WEST Communications, Inc. (“USWC"), did not waive its rights as an
Rural Telephone Company (“RTC™), and the Scttlement between DCT and USWC expressly
recognizes that the prior ownership of those exchanges by USWC shall have no impact on Fort
Randall's rights as an RTC. More specifically, the Settlement states in relevant part:

If Dakota makes a bona fide request to any Third Party Beneficiary [including
Fort Randall] for interconnection in any of the New Exchanges, interconnection
negotiations shall be conducted on the same basis, in terms of applicable
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regulations, as if the initial request to a Third Party Beneficiary were the initial
request by Dakota for interconnection in that exchange.

Fort Randall qualifies as an RTC pursuant to 47 U.S.C. § 153(a)47).

The Act contains a number of special provisions designed to assure that competition in
RTC service areas occurs in a manner that is consistent with the public interest. The Act
recognizes that unfettered competition in RTC service areas would not be in the public interest,
and that, while competition may occur in such areas, it is more important to address the needs of
the public than it is to address the private needs of individual competitors. In recognition of
those protections, the Certificates of Authority granted to DTI and DTS expressly withheld
authorization to serve RTC service areas in advance of obtaining separate South Dakota Public
Utilities Commission (“Commission™) amhm-ir}*.’ The purpose of the separ 1e proceeding is 1o
permit the Commission to determine what protections and limitations shoulc apply to such
competition, including the below-described Rural Market Protections of Section 253(f) and such
othet protections as it deems appropriate pursuant to Section 253(b) of the Act and state law. In
apparent recognition of the need 1o obtain Commission authority to serve the Centerville and
Viborg exchanges, DCT, DT1 and DTS have given the Commission notice of their intent to
provicie competitive local services in those exchanges

The proper application o{ various rural protections contained in the Act are best discussed
in the context of a specific proposal, termed by the Act a bona fide request. Pursuant 1o
Section 251(f)(1), absent a bona fide request and a ruling by the Commission that the bona fide
request is not unduly economically burdensome, is technically feasible, and is consistent with the
vniversal service goals of Section 254 of the Act, the provisions of Section 251(c) do not apply
«0 an RTC (the “Rural Exemption™). The June 1, 1997 letter does not qualify as a bona fide
request. That letier simply requests an interconnections agreement under the Act. Consequently,
based on that letter, it is not possible to determine whether the wishes of DCT, DT1 and DTS are
unduly economically burdensome, technically feasible and consistent with the universal service
goals.

Section 231(f)(1)(B) of the Act provides only 120 days from the date of a bona fide
request for the Commission to determine whether to waive the Rural Exemption and, if a waiver
is granted, to establish an implementation schedule for compliance. That is inadequate time,
unless the request initiating the process contains sufficient detail to permit: the RTC to evaluate

' Similarly, while the Commission has declared that the requirements of SDCL § 49-31-21 do net apply to a
previously spproved local exchange carrier such as DCT, it also ruled that DCT would be required 1o obtain
Commission approval before providing competitive local service in an RTC service 2rea.
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whether it will voluntarily waive some or all of the Rural Exemption; the filing of comments and
expert testimony explaining why the Rural Exemption should not be waived as to those matters
deemed inappropriate for competition in an RTC service area; the development of an
implementation schedule for issues where a waiver is granted; and the Commission 1o determine
the matter and estzblish an implementation schedule for compliance.

The imporance of determining DCT, DT and DTS’ intentions before starting a
Commission review process under Section 251(f)(1)(B) is further demonstrated by the fact that
if, for example, DCT, DT and DTS are not secking an interconnection agreement under
Section 252(c) and, instead intend to interconnect and compete pursuant o the provisions of
Section 252(a) and (b), the limited negotiations needed to implement those provisions can occur
without a waiver of the Rural Exemption.*

Based on the information contained in your June 1, 1997 letter, Fort Randall cannot
determine whether the Rural Exemption of Section 251(f)(1) is applicable or, if applicable,
whether Fort Randall would need to avail itself of the Rural Exemption. Similarly, Fort Randall
cannot determine whether there may be a need to seek a suspension or modification pursuant to
Section 251(fX2). Therefore, in order to assist Fort Randall and DCT, DTI and DTS and, if
appropriate, the Commission with respect (o evaluating these issues, Fort Randall has attached a
list of questions to better define what type of interconnection is actually desired. While the list is
detailed, it is a simple matter to answer “not applicable™ to those issues that are not under
consideration, and the requested information is unquestionably needed with respect to those
itemns that are applicable.

Answering the attached questions will also assist Fort Randall in deciding whether 1o
request the protections available under Section 253(f) (the “Rural Market Protections™). That
Section provides:

It shall not be a violution of this section
for a State to require a telecommunications camer that seeks to
provide telephone exchange service or exchange access in a service
area served by a rural telephone company to meet the requirements
in section 214{e)(1) for designation as an eligible
telecommunications carrier for that area before being permitied to
provide such service. This subsection shall not apply--

(1) 1o a service area served by a rural telephone company

! Depending on the specifics of the DCT, DTI, and DTS requests, Fort Randall would be entitled to seck a
suspension or modification of the i:ction 252(b) obligations pursuant to Section 251(M{2)
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that has obtained an exemption, suspension, or modification of
section 251(c)4) tha: effectively prevents a competitor from
meeting the requirements of section 214(e)(1); and

(2) to a provider of commercial mobile services.

The service obligations of Section 214(e)(1) include:

A common carrier designated as an eligible telecommunications
carrier under paragraph (2) or (3) shall be eligible to receive
universal service support in accordance with section 254 and shall,
throughout the service area for which the designation is
received--

{A) offer the services that are supported by Federal
universal service support mechanisms under section 254(c),
either using its own facilities or a combination of its owy
facilities and resale of another carrier's services
(including the services offered by another eligible
telecommunications carrier); and

(B) advertise the availability of such services and the
charges therefor using media of general distribution.

Please advise whether DCT, DT1 and DTS intend to meet the service obligations of an ETC in
Fort Randall's Study Area. For. Randall’s Study Area includes: Centerville, Viborg, Tubor,
Tyndall, Wagner, Lake Andes, and Hermosa. If the answer is yes, please explain in detail how it
intends to satisfy thoss obligations, including:

1) What faciiities DCT, DTI and DTS will use to support its services;
2) What types of customers will be offered DCT, DT and DTS services;

3) Will DCT, DTI and DTS offer all of the services listed by the FCC as eligible for
universal service fund support;

4) Will DCT, DTI and DTS offer all of the services listed by the FCC as eligible for
universal service fund support to all customers throughout Fort Randall's entire study area;

5) If the answer to question 4 is in the affirmative, what evidence can DCT, DT1 and
DTS provide that its rates will support a finding that it is making a bona fide offering of its
services to all customers;,
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6) How will DCT, DTI and DTS advertise the availability of their services and their
rates;

7) Will rates be averaged throughout the study area; and
8) Will rates be averaged throughout each exchange.

Just as it is necessary to determine the role of the Rural Exemption prior to commencing
negations, it is equally important to determine, in advance of negotiating an interconnection
agreement, whether DCT, DTI and DTS will volumanily assume the service obligations of the
Rural Market Protections and, if not, whether the Commission should impose those obligations.

As noted earlier, the duty to negotiate an interconnection agreement does not begin unless
& 4 until the Commission establishes such a duty under Section 251(f)(1). Consequently, the

June 1, 1997 lener requesting negotiations does not activate the schedule for negotiations under
Section 252.

Please call me so that we may discuss and develop a reasonable process for proceeding
Very truly yours,

MOSS & BARNETT
A Professional Association

Michael J. Bradley
MJB/mjb

¢¢: The South Dakota Public Utilities Commission
Rolayne Wiest
Bruce Hansen
Rich Coit

122FDDOI.DOCH




Information Required To Constitute A Bona Fide Request

Al Points of Interconnection Requested

1) A list of the points, by exchange, at which interconnection with Fort Randall 1s
requested, the time frames in which interconnection is requested, the imerface and protocol
standards and quantities of facilities to be interconnected at each of the following points within
Fort Randall’s network, as defined in 47 C.F.R. § 51.305(a)(2) of the FCC interconnection rules

(1) any linc-side local switch interconnections,

(i1)  any trunk-side local switch interconnections;

(iii)  any trunk interconnection points for a tandem switch;

(iv)  any central ofTice cross-connect points;,

(v) any out-of-hand signaling transfer points interconnections, including any
interconnections to call-related databases;

(vi)  any points of access to unbundled network clements as described in 47 C.F.R.
§51.319; and

(vii} any other points of interconnection

2) A list of and description of any interconnection facilities that are requested that
are of supenor quality to that provided by Fort Randall to itself or of inferio quality 1o that
provided by Fort Randall to itself, including interface or protocol standards, as described in
Section 51.305(a)(4) of the FCC interconnection rules.

3) A statemenl that DCT, DTI and DTS are not requesting interconnection solely for
the purpose of originating or terminating their interexchange traffic on Fort Randall's network
within the meaning of Section 51.305(b) of the FCC inlerconnection rules,

4) Any two-way trunks requested, including locations, time frames and quantities
within the meaning of Section 51.305(f) of the FCC interconnection rules.

B. Unbundled Elements Requested

A list of the unbundled network elements requested by exchange, the time frames at
which unbundling of the elements is requested, the quantities of unbundled elements anticipated
and which DCT, DTI and DTS commits to purchase, including, without limitation, the following
as defined in Section 51.319 of the FCC interconnection rules :

(a) Local Loops.
(b) Network Interface Devices.
{¢)  Switching Capability, including:

(1)  Local Switching Capability;
(2) Tandem Switching Capability




{d)

.

1)

Interoffice Transmussion Faciliues
Signaling Networks and Call-Related Databases, including

(1) Signaling Networks;
(2)  Call-Related Databases;

(3)  Service Management Systems

Operations Support Systems Functions
Operator Services and Directory Assistance

Collocation/Interconnection Methods Requested

A list of the points, by exchange, at which physical, virtual or meetpoim

mnterconnection is requested, the time frames at which interconnection is requested, and the types
and quantities of facilities to be interconnected within Fort Randall’s network, including, but not
limited to. the following as defined in Sections 51.321 and 51.323 of the FCC interconnection

rules:
(1)
(1)
(1)

(1v)

2)
equipment.

transmission equipment, including, but not limited to, optical terminating
equipment and multiplexers;

equipment being collocated to terminate basic transmission facilities,
any copper or coaxial cable for which interconnection is requested; and

any microwave transmission facilities for which interconnection is requested.

A hist of any comractors that DCT, DTI and DTS seek to use for collocation of

D. Wholesale Kates

A list of the retail services of Fort Randall that DCT, DT1 and DTS request at wholesale,
within the meon'ng of 47 C.F.R. § 51.607, including:

(t)

identification of the customer classes to be served by DCT, DT1 and DTS within
the meaning of 47 C.F.R. § 51.613(a){1); and

any branding or unbranding that DCT, DT1 and DTS requests with respect 1o any
operator, call competition or directory assistance services to be purchased within
the micaning of 47 CF.R. § 51.613(c).

Number Portability

A statement of whether DCT, DTI and DTS are requesting that Fort Randall provide local
number portability, the locations in which any local number porability is requested and the date
by which local number portability is requested in each location

11 022FE201" DOLC
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Michael J. Bradley

Moss & Bamett

4800 Norwest Center

90 South Seventh Street

Minneapolis, Minnesota 55402-4129

RE: Interconnection Negotiations Between Dakota Telecom, Inc.,
{Jakota Telecommunications Systems, Inc. and Fon
Randall Telephone Company

Dear Mike:

Thank you tor your letter of June 9, 1997. The position you advocate was presented to the
Federal Communications Commission ("FCC™) by the United States Telephone Association,
Anchorage Telephone Utility and others. The FCC declined 10 adopt those proposals in the First
Report and Order In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996,. The FCC concluded that:

Given the pro-competitive focus of the 1996 Act, we find that rural LECs must
prove to the state commission that they should continue to be exempt pursuant to
section 251(f)( 1) from requirements of section 251(c), once a bona-fide request
has been made. .. We conclude that it is appropriate to place the burden of proof on
the party seeking relief from otherwise applicable requirements. Moreover, the
party seeking exemption, suspension, or modification is in control of the relevant
information necessary for the state 10 make a determination regarding the request.

Dakota’s request for interconnection with Fort Randall is a bena fide request for interconnection
with a Rural Telephone Company. The request has been docketed as such by the South Dakota
Public Utilities Commission. By filing its request with the Commission, Dakota has “come
before the Commission in a separate proceeding™. By sending your letter to the South Dakota
Public Utilities Commission you have requested an exemption from interconnection
requirements for Fort Randall. The 120 day clock for determination by the South Dakota Public
Utilities Commission has begun to run.

i et
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Dakota was granted its certificate as a competitive telecommunications provider at a time when
US West provided service in Centerville and Viborg. Dakota has been lawfully serving
customers in the Centerville and Viborg exchanges for over one year  The language you cite
withholding authority to serve Rural Telephone Company service areas does not apply to the
Centerville and Viborg exchanges. Furthermore, to date the South Dakota Public Utilities
Commission has taken no action 1o impose requirements permitted by 47 USC 253(f) on
competitive providers. Dakota will continue to serve those, and any other customers who request
service, into the future.

If, in the future, the South Dakota Public Utilities Commission should impose such requirements
upon telecommumications carriers competing in a service area served &y a Rural Telephene
Company, Fort Randall's continued exemption from its obligation to interconnect with Dakota, if
granted, would effectively prevent Dakota from meeting the requirements of an eligible
telecommunications carrier.  In that case, no eligible telecommunications carrier requiremen?
could be imposed on Dakota. At this time, no such requirements have been mandated by the
Commission. Moreover, Dakota fully expects to meet the requirements of an Eligible
Telecommunications Carrier on a facilities basis regardless of interconnection with Fort Randall

Fort Randall and Dakota have an opportunity to develop a healthy competition consistent with
the letter and the spirit of the Telecommunications Act of 1996. Negotiation, rather than
litigation is the preferred method of achieving that end. The questions posed in the attachment to
your letter are suitable issues for discussion as part of good faith negotiations and will be
answered in that context. They are neither an appropriate condition precedent to negotiations nor
are they a valid “pre-filing™ requirement.

It is my understanding that negotiations have already begun between Bruce Hanson and several
representatives of Dakota. Let not the posturing by those of trained at the bar stand in the way of
those charge ‘vith running the telephone companies. If negotiations fail, we will each have
ample opportunity to present our arguments (o the State and Federal Commissions. In the
meantime, let the businessmen make the best deals possible.

Sincerely,
Dakota Telecom, Inc
/7

/" ! o /!
[~/
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By: o o Ued

Robert G. Marmet

. g

cc: The South Dakota Public Utilities Commission
Rolayne Wiest
Tom Hertz
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July 28, 1997

Bruce Hanson, Treasurer

Fort Randall Telephone Company
227 S. Main Street

Clara City. MN 56222-0800

Dear Mr. Hanson:

As part of the continuing negotiations initiated with my letter dated | June, 1997, | am enclosing
as “Attachment 1", a list of elements which, at this time, represent the best reasonable estimate
by Dakota Telecom, Inc. (“DTI") and Dakota Telecommunications Systems, Inc. (“DTS"), of the
scope of their request for interconnection to be negotiated or arbitrated between DTUDTS and
Fort Randall Telephone Company.

The attached list is intended as a point of beginning for the negotiations. As we have discussed
carlier, the primary focus of DTI/DTS is to provide service to the Centerville, South Dakota and
Viborg, South Dakota exchanges. DTUVDTS intend to serve all customers within these exchanges

with all services supported by Universal Service Fund. However, in order to prepare for
eventualities beyond our control, DTUDTS wish to enter into negotiations which may cover
interconnaction throughout Fort Randall Telephone Company’s entire service arsa.

We look forward to negotiating and finalizing interconnection agreements between DTVDTS and
Fort Randall. If you have any questions, or nced further information, please contact me at (605)
263-3301

Sincerely,

Dakota Telecom, Inc.
Dakota Telecommunications Systems, Inc

Enclosure




ATTACHMENT |

Points of interconnection

(1) Yes ¥ No

{2) &‘f"__L:_"_ No___

(3) Yes ¥ No____

(4) Yes v No___
(5) Yes v
(6) Yes 'f_ No
(7) Yes ¥ No

(B) Yes v _ No

Unbundled elements

(1)Yes_¥_ No

2)Yes _, No
(3) Yes_Z_ No
(4) Yes v No __

(5) Yes _« No__

{6) Yes _« _ No
{7) Yes .« No

Collocation

(1) Yes _ ¥ No___
3 Yes £ No___
b.Yes ¥ No____

(2) Yes _~ No __

(3)Yes v No___

Wholssale services
(1} Yes
(2) Yes
(3) Yes
(4) Yes
(5) Yes

Number portablity
(1) Yes ¥ Mo

No__

line-side interconnections
trunk-side interconnecuions
tandem trunk interconnections
central office cross-connects
out-of-band signaling transfer points, including call-related
databases

points of access to unbundled network elements
interconnection facilities with specifications different from the
incumbent LEC’s facilities

two-way trunks

local loops, including sub-loop unbundling

network interface devices

local or tandem switching

interoffice transmussion factlities

signaling networks and call-related databases, including
SEIVICe management systems

Operalions support systems

operator seivices and € rectory assistance

phvsical, including

transmission equipment

equipment used (0 ermunate transmission equipment
virtual

meel point

residential

business

unbranded or rebranded call completion
unbranded or rebranded operator

unbranded or rebranded directory assistance
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August 4, 1997

Roben G. Marmet
Dakota Telecom, Inc
PO Box 127

Irene, SD 57037

Re Request For Interconnection

Dear Robent

Fort Randall Telephone Company (“Fort Randall™) has received your letter of July 28,
1997, in which Dakota Telecom, Inc. and Dakota Telecommunications Systems, Inc.
("DTIDTS”) indicated that, depending on the conditions imposed on DTVDTS by the South
Dakota Public Utilities Comm’ssion (*SDPUC™), they may want the full menu of po:sible
interconnection services under the Telecommunications Act. The letter further states that the
communications are “part of the continuing negotiations initiated with [the] June 1, 1997"
letter. As you are aware, Fort Randall is not required 1o negotiate with DTI/DTS unless the
SDPUC waives Fort Randall’s Rural Exemption. Furthermore, negotiations cannot
commence until DTI/DTS explain which services they actually want. Therefore, these
communications are not part of the negotiation process. Rather, they are pan of the process
of determining how competitive services should be offered.

DTI/DTS have indicated that they would prefer to only offer services in the
Centerville and Viborg exchanges, and that they intend to offer services to all customers
located in those exchanges. However, without additional details concemning how DTVDTS
intend to accomplish their goals, Fort Randall cannot determine whether it should assert the
Rural Exemption. That is particularly the case when all of the answers on Attachment I to
the June 28th letter were “ves". It is, for example, extremely doubtful that DTUDTS actually
want physical collocation, virtual collocation and meet point interconnection in the By
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Centerville and Viborg exchanges. Therefore, Fort Randall asks that DTUVDTS (and any
relevant affiliate) answer the following questions so that progress toward the goal of actually
providing competitive services may occur.

In answering these questions, please assume the SDPUC agrees to the following
conditions:

1) Competitive service would be limited to the Centerville and Viborg exchanges.

2) DTUDTS would be required 1o offer their services to all customers, and the
out-of-town rates must be set at a level that demonstrates that the offer is legitimate. The
ability to offer services to all customers must be met within twelve months of initially
offering service within the exchanges (the fact that DTI/DTS may be SETVing one or more
customers at this time is not viewed by Fort Randall 1o be competitive local service within
the meaning of this question).

3) DTVDTS would be required to offer local access (including local usage), dual
tone multi-frequency signaling or its equivalent, access to long distance service, access to
local operator services, access to 911 services, and access to directory assistance.

4) DTIDTS would be required to offer the same local calling scope, including
EAS, as Fort Randall currently offers.

5) DTUDTS would not qualify for universal service fund support.
Based on the above assumptions please answer the following questions:
L Points of Interconnection.
For each point of interconnection answered “yes"” in vour June 28, 1997 Jetter-

A) List those which would still be answered “ves™ under the above assumptions
In answering this question and other questions below, it is importani that DTI/DTS take into
consideration that the Centerville and Viborg exchanges are served by remotes. Those
remotes do not have direct trunking abilities. The Centerville and Viborg remotes currently
home on a US WEST Host switch. By the end of this year, Fort Randall intends 1o serve
those exchanges using a Lucent switch located in its Wagner central office. It is the Wagner
switch which will have the capability of providing terminating services to DTUVDTS.




MOSS

& BARNETT

A Peorppeinay AsoriaTem

Robert G. Marmet
August 4, 1997

Page 3

For each interface determined still applicable under subpart (A), state;

1) The interface and protocol standards to be used.

2) The anticipated quantities.

3) The time frames for providing the services.

4) Will interconnection occur in Wagner? If not: a) where would
interconnection occur; and b) who does DTI/DTS anticipate would provide
the facilities needed to transport the traffic: i) between the point o

interconnection and Wagner; and ii) between Wagner and
Centerville/Viborg?

C) If two-way trunks are desired, provide the locations, time frames and

quantities desired.
Unbundled elements.
For each of the unbundle:' elements answered “yes™ in your June 28, 1997 letter:
A)  List those which would still be answered “yes” under the above assumptions
B)  With respect to unbundling loops:
1) Do DTI/DTS intend to order unbundled loops?
2) Do DTUDTS intend to order unbundled network interface devices
("NIDs") without also ordering the unbundied loops connected to the
NIDs?
3} Do DTI/DTS intend to request subloop unbundling? If the answer to this

subpart is “yes", please describe the specific segments of the loops being
requested.
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C) For each unbundled element determined still applicable under subparts (A) and
(B), state:
|} The anticipated quantities.
2) The time frames for providing the services.

Collocation.

For each of the collocation options answered “yes™ in your June 28, 1997 |etter:

A)  List those which would still be answered “yes” under the above assumptions
(including the fact that the serving switch is in Wagner)

B) If meet point interconnection is requested. indicate the meet point.

C) If physical interconnection is requested, indicate the specific space, clectrical
and other farilities being requested.

D)  If virtual collocation is being requested, describe the interconnection 1acilities
heing requested and the location of the meet point with DTIV/DTS facilities

E) With respect to the transmission equipment. state the optical terminating
cquipment and multiplexers being requested

State whether the interconnection with DT DTS® facilities would be over
copper, fiber, or coaxial cable.

State the quantities of the facilities to be interconnected.

State the ume frame for the interconnection.
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1IV.  Wholesale Services.
For cach of the wholesale service options answered “yes” in your June 28, 1997 letter,

list those which would still be answered “yes” under the above assumptions.

Very truly yours,

MOSS & BARNETT
A Professional Association

Michael J. Bradley /-—-"‘"__'

MJB/mjb
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DAKOTA TELECOM, INC.
PO. BOX 127
IRENE, SOUTH DAKOTA 57037
(605) 263-3921
SD WATS 800-952-0004
MN AND 1A WATS 800-239-7501

By this letter Dakota Telecom, loc. and Dakots Telecommunications Systems, Ioc.,
(collectively “Dakota”™) seck to continue the negotistions begun by letier dated | June,
1997 from Robert G. Marmet, on behalf of Dakota, to Weslcy Hanson, on behalf of Font
Randall Telephone Company (“Fort Randall™). ‘As you are aware, by letter dated June 9,
1997, anomey Michael J. Bradicy, on behalf of Fort Randall, named you as the individual
with authonty to bind Fort Randall in negotistions concerning the request by Dakots.

Now, in furtherance of the negotiations commenced on | June, 1997, or independently, as
an mitial request for iaterconnection, Dakota hereby makes the following requests:

1. Dakota requests that Fort Randall immedistely commence negotations to fulfill its
duty pursuant to 47 U.S.C. § 251(a) in order 10 permit the intercoenection, direcdy ot
iudusectly, between the facilities and equipment of Dakota and Fort Randall.

. Dakota requests thaz, pursuant to 47 US.C. § 251(b)(1), Fort Randall commence
negotiations regarding resale of services in the Centerville and Viborg exchanges.

. As 1 part of these negotiations, Dakota reques's that Fort Randall determine whether
it is technically feasible, using the cquipment presently in use in the Centerville and
Viborg exchanges, to permit Fort Randall to provide Dakota with pumber portability.

. Pursuant t0 47 U.S.C. § 251(b)(3) & (4), Dekota requests that Fort Randall include as
a pant of these pegotistions the issues of dialing parity and access to its rights of way
in the Centerville and Viborg exchanges.

. Dskota specifically requests that Fort Randall commence negotiations pursuant o 47
U.S.C. § 251(b)(S) on the subjoct of reciprocal compensation armangerients for
exchangs of traffic between Fort Randall's Viborg and Centerville exchanges and
Dakota's Centerville and Viborg exchanges.

. Dakota specifically requests that Fort Randall commeace pegotiations in good feith
pursuant to 47 U.S.C. § 251(c)1) on items (2) through (S), above. Dakota hereby
warrants that it will condoct jts negotiations in good faith as well.

. Pursvant to 47 US.C. § 251(c)(2) Dakota requests that Fort Randall provide facilities
and equipment "or ransmission and routing of telephone exchange service and

_ jj exchange acces: at any techmically feasible point in the Fort Randall's Centerville and




0B/18 14:56 1097 _ FROm: 320 B47 2738
08158787 FRI 13:53 FAI 320 & 17ae

TO: 8123308888 PAGE : F,
__ . Banson Comsunication ==« Moks Barmertt @oo2

Viborg exchanges, with quality at least equal to that which Fort Randall is providing
itself, and upon terms and conditions and at rates which are just and reasonable and
not discriminatory. To facilitate these negotiations, Dakota requests that Fort Randall
provide 10 Dakota, in a format which is customarily used in the industry, a diagram of
the Centerville and Viborg exchanges which will allow Dakota's engincers 1o
ascertain where Dakota will be requesting pomnts of interconnection. Dakota also
requests that Fort Randall proide quotes for transmission and routing services.

8. Pursuantio 47 US.C. § 251(c)(3) Dakota requests that Fort Randall provide
unbundled access at any techmcally feasible point in the Fort Randall's Centerville
and Viborg exchanges, upon terms and cooditions and at rates which are just and
reasonable and not discriminatory. To facilitate these negotiations, Dakota requests
that Fort Randall provide Dakota with a list of all setwork elements which Fort
Randall is capable of unbundling. Dakota also requests that Fort Randall provide
quotes for prices of each network element.

9. Pursuant to 47 U.S.C. §251(c)(4) Dakota requests that Fort Randall offer to it for
resale at wholesale rates any telecommunications service which Fort Randall provides
at retail 1o xny subscribers who are not telecomunumcations carmers.  Dakota further
requests that Fort Randall provide to Dakota a list such services and the wholesale
prices for these services.

10. Pursuant to 47 U.S.C. §251(c)(5) Dakota requests that Fort Randall make a part of its
mterconnection agreements with Dakota recognition of the dury wi :h Fort Randall
has under the Telecommunications Act of 1996 1o provide reasonabie public notice of
changes in the information necessary for the transmission and routing of services
using Fort Randall's facilities or networks, as well as any other changes that would
affect the intcroperability of those facilities and networks.

11. Pursuant to 47 US.C. §251(c)X6) Dakota requests collocation so that the facilities
which Dakota has in the Centerville and Viborg exchanges can be interconnected with
Fort Ranadall's faciliti=s in those exchanges. Please provide Dakota with floor plans
and desciptions of equipment m use in those cxchanges so that Dakota may
determine whether physical or virmal collocation is pecessary for imierconnection.
Please provide pricing as well as terms and conditions.

Anticipating a prompt resolution of all unresolved 1ssues, [ look forward to continuing
these pegotiations with your company

Sincerely,

Dakota Telecom. Inc.
Dakota Telecommunications Systems, Inc.

By: —TLR &&34

Thomas W. Hernz /]
CEO and President
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DAKOTA TELECOM, 1.4C.
PO. BOX 127
IRENE, SOUTH DAKOTA 57037
(605) 263-3921
SD WATS 800-952-0004
MN AND LA WATS 800-239-7501

August 12, 1997

William Bullard

Executive Directer

SD Public Utilities Commussion
500 East Capitol

Pierre, SD 57501-5070

Re:  Second notice of requests for interconnection berween Fort Randall
Telephone Company and Dakota Telecom, Inc. and Dakota
Telecommunications Systems, Inc.

Dear Mr. Bullard:

Pursuant to 47 USC §251(f) the South Dakota Public Utilities Commission is
bereby notified that Dakota Telecom, Inc. end Dakota Telecommunications Systems, Inc
(*Dakora”) have agrin, in good farth, requested interconnection, services and network
elements fom Fort Racdall Telephone Company (“Fort Randall™). Encloscd ere copies

of letters sent by Dakota to Bruce Hanson, who has been designated as the
inlerconnection contact person for Fort Randall, and a copy of a receat letter to Dakota

from Mike Bradley, an atorney for Fort Randall,

Dakota is requesting interconnection, services and network elements for the
purpose of serving customers in the Centerville and Viborg exchanges now served by
Fort Randall. Dakota's new facilities in these exchanges will soon be complets and
capable of providing advanced telecomuuunications services w Centerville and Viborg
customers on & competitive basis. [nterconnection with Fort Randall facilities is
peceszary to enable Dakota's new customers in Centerville and Viborg to connect with
Fort Randall’s customers in the same area.

As the enclosed reply correspondence from Mr. Bradley makes clear, Fort Randall
is cleiming exemption from the obligation to pegotiste in good faith reganding

mterconnection.




William Bullerd
South Dakota Public Unlities Commission
August |2, 1997

Dukota hereby requests the South Dakota Public Utilities Commission to conduct
the inquiry required by 47 USC §251(f)(1XB) to determine whether the exemption of Fort

Randall should be terminated.
Si 5

Robert G, Marmet
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J‘.LI.E.'U-H 21,1997

Thomas W. Herntz

CEO and Presidem

Dakota Telecom. Inc

PO Box 127

Irene, South Dakota 57037

Re:  Reply 1o Letter Dated August 12, 1997

Dear Mr. Henz

This letter is in response to your letter of August 12, 1997, In that letter, you indicate a
desire 1o negotiate with respect to every potential nght and issue open to negotiation under the
Telecommunications Act of 1996. This request is inconsistent with prior stalements conceming
Dakota’s desire 10 be a facilities-based carrier with nothing more than 2 reciprocal compensation
agreement. The request is also inconsistent with the type of interconnection agreement
negotiated with US WEST Communications, Inc. Consequently, the actual purpose of your
letier is unclear 2! does not advance the negotiation process in a meaningful manner

Iherefore, Fort Randall respectfully requests that Dakota provide meaningful detail
concerning what it actually wants in the way of interconnection. Dakota makes the statement
that it “hereby warrants that it will conduct its negotiations in good faith ™ The provision of
detailed information on its actual needs would provide evidence that Dakota will back its
statements with useful action. In the intenim, Fort Randall will proceed to work on addressing
those issues that can be addressed based on the limited information provided. For example, Fort
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Randal! will be meeting with its consultants to determine the ability to provide interconnection in
Centerville and Viborg and the costs associated with such an interconnection. We hope to
provide at least some preliminary information during the first week of September

Very truly yours,

MOSS & BARNETT
A Professional Association

- ,-', s - .
//f/ ,_,_J .z; 1 £r~—-r‘"'f Ve :

Michael J. Bradley

MJB/mjb
cc: Bruce Hanson
Robert Marmet

127109202701 DOC
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September §, 1997

William Bullard

Executive Director

South Dakota Public Julines Commussion
State of South Dakota

500 East Caputol

Picrre, South Dakota 57501

Re Request By Dakota For A Waiver Of The Rural Exemption
Docker No. TC-97-062

[Dear Mr. Bullard

On August 15, 1997, Dakota Telcom., Inc. and Dakota Telecommunications Svstems. Inc
("Dakotz") filed a lener with the South Dakota Public Unlities Commission (“Commussion™)
asserung that an August 12, 1997 lener sent 1o Font Randall Telephone Company satisfied the
requirements of a bona fide request under 47 US.C. § 251(f(1). If the letter constitutes a bona
fide request. Fort Randall must determine whether it will assent its nght o an exempuon from the
provisions of 47 U.5.C. § 251(c), and the Commission must determine whether to waive Font
Randall’s exempuion. Section 251(f)(1) provides 120 davs 1o complete the process. Font Randall
strongly believes that the August 12 letter was not a bona fide request. It does nothing more than
assen that Dakota 15 requesting every possible form of unbundled service possible. Dakota
cannot possibly need the range of services it has demanded, and this form of gamesmanship is
not helpful 1o any of the parties. Nonetheless, based on discussions with Dakota, there is reason
10 believe that Dakota is seeking some unbundled services and does require interconnection.
Therefore, Fort Randall stipulates to the stant of the 120 dav period.’

Fort Randall 1s proceeding with all due speed to determine what interconnection services
1t is capable of providing, what network changes would be required to make other services

Dakota did not serve the August 15, 1997 notice on Fort Randall or SDITC until September 4, 1997, The I"Gd:l}
penod for determining the waiver should run from that date rather than August 15 This would have the effect of &

grveng the Commassion until January 2, 1998 10 resolve this misee (a3 contrasted to December 13, 1997) o
= 200
S 140
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possible, and the host of other related issues that Dakota's request raises. This process is made
more difficult by the fact that it is the first such request anyone the size of Fort Randall has had
to face. Some of the issues that need to be addressed include: 1) the fact that the Centerville and
Viborg exchanges are remote switches; 2) the current host switch is owned and operated by US
WEST Communications, Inc.; 3) the inability to offer mechanized suppon systems; 4) the
importance of maintaining security over the switch operations for switches that are usually
unmanned; 5) the problems associated with billing systems that were not designed to
differentiate between carriers using unbundled switching services; and 6) how 1o determine the

cost for each of the various services.

Fort Randall has already held meetings with its accountants, engineers, and billing
service providers, and has had informal discussions with US WEST Communications. It is
doubtful that Fort Randall will be able to identify all of the problems until early November
Further, before bringing these problems to the Commission, one or more meetings with Dakota
should occur to determine whether Dakota accepts whatever limitations have ' sen identified. If
issues remain unresolved, Fort Randall would need to prepare a filing with the Commission.
including possible testimony, outlining the reasons for retaining the rural exemption with respect

to those matters.

Therefore, Fort Randall respectfully requests that the Commission develop a schedule
that allows Fort Randali to file its objection to the waiver of its rural exemption no earlier than

November 14, 1997,
Very truly yours,

MOSS & BARNETT
A Professional Association

cc: Rolayne Wiest, Rich Coit, Bruce Hanson, Robert Marmet
MJB/mjb
1301 T22SFWo1 DOC




| hereby certify that an original and eleven copies of the above and foregaing
Response to Request by Dakota for a Waiver of the Rural Exemption on behalf of Fon
Randall Telephone Company were sent via facsimile and Federal Express on the 8th
dav of September, 1997, 10 the following

William Bullard

Executive Director

South Dakota Public Utilites Commission
State of South Dakota

500 East Capitol

Pierre, South Dakota 57501

and a true and correct copy was sent by facsimile 1o the following:

Rolayne Wiest

South Dakota Public Utilities Commission
Capitol Building

500 East Capitol

Pierre, South Dakota 57501

and a true and correct copy by facsimile and/or Federal Express or Overnight Mail,
postage prepaid, to the persons on the attached list.

4“\1_ 'l!tr(b{h;.\

Juhe Holmgren
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Robert G. Marmet
P O Box 269
Centerville, SD 57014

Richard D. Coit
Executive Direclor
SDITe

5t Charles Hotel

207 E Capitol. Suite 206
Pierre, SD 57501

Bruce C. Hanson

Hanson Communications, Inc
Box BOO

Clara City, MN 56222-0800
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September 8, 1997

William Bullard, Executive Director
South Dakota Public Uuliues Commussion
500 East Capitol

Pierre, South Dakota

Re: Interconnection with Ft. Randall Telco
TC 97-062

Dear Mr. Bullard:

Mr. Bradlev’s letter of September 8, 1997 adds another uresome and predictable verse 1o Fi
Randall’s conunuing lament about the horrors of competition in rural areas. Dakota has clearly
ated its intentions to become a facilites-based provider of competitive local exchange services
(and backed them up with its actions to construct the system) since well before Ft. Randall
purchased the Viborg 2nd Centerville exchanges from U' § West. Fr. Randall seems intent on
throwing up as many regulatory and legal road blocks as it can find to prevent the customers in
Viborg and Centerville frem having the benefits of a competitive environment. Ft. Randal! also
seems convinced that without interconnection there can be no competition. They are wrong

Dakota does not need any of Fr. Randall’s facilities to provide local exchange services in the
Viborg and Centerville exchanges. Dakota's only requirement for interconnection is essentially
identical to an EAS (Extended Area Service) agreement between local exchange carniers for the
exchange of lacal traffic. Fr. Randall and Dakota already have physical interconnection for the
exchange of existing traffic via EAS circuits. It would be a technically simple matier to formally
add what is needed here. Dakota 1s willing to enter exactly the same kind of physical
interconnection agreement it now has with U S West (2= { approved by the SDPUC) for
reciprocal, symmetrical exchange of EAS-type traffic. Unfortunately, Ft. Randall obfuscates this
very sumple situation with reams of peripheral, non-relevant argument.

Dakota formally asked for interconnection by its letter of June 1,1997, using the same format as
was successfully used 1o conmence interconnection negotiations with U S West earlier this vear,
and which the FCC declined to expand for rural companies (Sec. 1257-1263, In the Marner of
Implementation of Local Competition Provision in the Telecommunicarions Act of 1996, CC
Docket No. 96-98). Ft. Randall managed to convince the South Dakota Commission that the
request was not bona fide, however, and therefore should not be processed at that time, pending 2
more exact determunation of what Ft. Randall thought was relevant. A second request was sent
July 28, 1997, Dakota submitted a third request on August 12, 1997 stating that jf the
Commussion required Dakota to serve in all Ft. Randall exchanges in South Dakota, then it need
full interconnection capabilities in those areas where facilities were not being built. Fr. Randall's
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Bullard ltr Page 2 September 8, 1997

current letter (September 8) expresses surprise and consteration at Dakota's request, and now
pleads for an extended schedule to even consider the request

Thus 1s not rocket science. Dakota is building facilities in Viborg and Centerville, and needs only
to formalize existing EAS-type interconnection arrangements. Ft. Randall, which had only one
1solated exchange in the Black Hills of South Dakota prior to its purchase of additional telephone
exchanges from US West, now secks to seduce the Commission into believing that its entire
South Dakota service area is sacrosanct, and that Dakota cannot serve any of it without serving
all of 1, contiguous or not. The FCC has directly addressed this issue, and said that an approach
like Ft. Randall seeks to take here is not appropriate (Sec. 190, In the Matter of the Federal-
State Joint Board in Universal Service, CC Docket No. 97-157). Letung Ft. Randall hide behind
its flawed interpretation of the rules to protect its monopoly position is not only inconsistent with
the spint of competition and letter of the law, it is bad, very bad for consumers.

The Commission made its pro-competitive stance clear when it ruled that South Dakota law
prohubiting competitive facilities cannot stand under the weight of the 1996 Telecom Act in
Docket TC 96-127. Dakota began construction of its facilities in the Viborg and Centerville
exchanges prior 10 the ume that US West sold them 1o Ft. Randall Dakota finds it inconceivable
that the Commussion would now succumb to disingenuous arguments and procrastination by an
assignee of US West, especially one which knew exactly what it was gewing when it bought the
exchanges (and conditioned its agreement with US West accordingly)

Sincerely,
Thomas Henz, CEO

cc: Mike Bradley. Rich Coit
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September 24, 1997

Thomas Hertz

Chief Executive Officer

Dakota Telecommunications Group
29705 453rd Ave

Irene, South Dakota 57045-0066

Re: Fom Of Interconnection; Authonity To Offer Service In Cente

rville and Viboryg;
and Universal Service Funding

Dear Mr. Hertz

ased on the position set forth in that letter.
Fort Randall believes that a stipulated resolution of both the interconnection and certification
1ssues with respoct to Dakota's provision of co

mpetitive local service in Centerville and Viborg
can be achieved and submitted to the South Dulota Pubiic Utilities C ommission
("Commission™)

L. Interconnection Through Meet Point

Facilities And Reciprocal C ompensation As
Proposed In Your August 8 Letter Would Be Acceptable To Fort Randall.
Your letter of August 8 includes Dakota's first response to Fort Randall's repeated
a actually needs In that letter, Dakota
n. In contrast, Dakota's June 28, 1997
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because of the wide array of complex problems uncovered. However, in Dakota’s September 8
letter 1o the Commission, you stated:

Dakota does not need any of Fort Randall’s facilities to provide local exchange
services in the Viborg and Centerville exchanges. Dakota's only requirement for
interconnection is essentially identical to an EAS (Extended Area Service)
agreement between local exchange carriers for the exchange of local traffic. . ..
Dakota is willing to enter exactly the same kind of physical interconnection
agreement it now has with US West (and approved by the SDPUC) for reciprocal,
symmetrical exchange of EAS-type traffic

We are proceeding on the belief that this statement accurately reflects Dakota's position, since
you have been designated by Dakota as “the individual with authority to make binding
representations on behalf of Dakota.™ (See Dakota's June 1, 1997 letter to Wes Hanson.) Font
Randall is willing and able to provide that type of interconnection.

More specifically, Fort Randall can provide. 1) meet-point facilities * alf way between
Fort Randall’s Centerville and Viborg switches and Dakota's switch; 2) recip ocal compensation
for local traffic, and 3) number portability using remote call forwarding or direct inward dialing.
Dakota would necessarily need to provide facilities between its switch and the meet points and
provide an NXX specific 1o Centerville and 2 separate NXX specific to Viborg.

Fort Randall is in the process of reviewing the US WEST/Dakota interconnection
agreement referenced by Dakota, along with other interconnection agreements, and will develop
an interconnection agreement an ' 2 reciprocal terminating rate to make a specific propesal to
Dakota.

11. Fort Randall's Position Is Subject To The Establishment Of Service Requirements
That Will Prevent Discrimination Between Customers.

At tius time, Dakota’s Centificate of Authority does not permit it to offer service in
exchanges operated by a rural telephone company. At Dakota's request, the proceeding to
determine the service obligations which should be imposed as a condition on granting Dakota
authority to serve Centerville and Viborg was stayed by the Commission. Fort Randall believes
that, based on prior representations made by Dakota, this issue could also be resolved without
further litigation. More specifically, Fort Randall will stipulate that the appropriate Dakota
affilinte should receive a certificate of authority to serve local customers in Centerville and
Viborg. subject to the following service requirements:
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1) Dakota must. within a reasonable period of time (nine months from the date Dakota
first begins providing service under the Certificate), offer its service on a
nondiscriminatory basis 1o all customers in the Centerville and Viborg exchanges; and

2) Dakota must offer a local calling scope to customers po less thag is currently offered
by Fort Randall.

While vour August 8 letter does not explicitly state that Dakota would offer its services to
all customers located within those exchanges, Dakota has repeatedly stated that intent. For
example, in a June 11, 1997 letter, Dakota represented that it will offer its services to all
customers in those exchanges, saying in part:

Dakota fully expects to meet the requirements of an Eligible Telecommunications
Carmier on a facilities basis regardless of interconnection with Fort Randall.

T s service commitment was reaffirmed in a July 11 brief to the Commission, wherein it was
represented

Dakota has every intention of bringing its services (o each and every customer
who requests service in a manner which is consistent with sensible engineering
practices and controlled growth.

Based on these representations, we assume that Dakota does not intend to discniminate between
customers in the towns of Centerville and Viborg and customers in the countryside around those
towns. Further, for Dakota’s pledge to offer nondiscriminatory service to all customers to be
meaningful, service 1o customers must include adequate notice of availability to all potential
customers, rates between customers in town and in the countryside must be comparable, and
Dakota’s service must be available 1o all customers within a reasonable period of time.

A. Dakota Should Be Obligated to Offer Its Services To All Customers Within
The Centerville And Viborg Exchanges.

Fort Randall’s legal obligation to provide service o all customers has a significant impact
on Fort Randall’s cost of service, In order to prevent unfair discrimination between customers
and severe adverse impacts on customers in the higher cost parts of these exchanges Dakota
should accept the same obligation to offer service 10 all customers in these exchanges.

Otherwise, competition could have a severe adverse impact on the affordability of rates for the
38 percent of residential and 9 percent of business customers located outside the towns of
Centerville and Viborg. In recognition of this fact, 47 U.S.C. § 253 allows the Commission 1o
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impose minimum service obligations on competitive local exchange camiers offering services in
rural telephone company scrvice arcas

Fort Randall has conducted a preliminary analysis of the cost of providing service in its
study area. The information is based on application of US WEST Communicaticns, Inc.’s
(“USWC™) BCPM model, which the Commission used to develop the unbundled element rates
that USWC must offer AT&T. That costing model is able to break down costs for varying
densities. Twenty-cight percent of Fort Randall’s customers reside in the lowest density area (0
to 10) and have a cost per access line of $117.27." The remaining 72 percent of the customers in
Centerville and Viborg exchanges reside in areas with a density of 11 to 50, and have a cost per

access line of $79.85.°

Thus, there is a loop cost differential of $37.42 between the more dense and less dense
service areas. |f Dakota is allowed 10 serve only the more dense and shorter loop in-town areas
of these exchanges, it will have an overwhelming cost advantage.

With these cost advantages, it should be assumed that Dakota would ! : abie to price its
services significantly below Fort Randall’s rates and obtain at least 50 percen: of the in-town
customers (approximately 32 percent of Fort Randall’s customers and more than 32 percent of
Fort Randali’s revenues). The impact of losing only the low-cost customers would serve to
increase Fort Randall's weighted cost of service, increasing Dakota’s overall cost advantage.

In addition, 81 percent of the business customers are located in the lower cost in-lown
area. Consequently, if Dakota is allowed to focus its efforts in the lower-cost service areas, it
will also position itself to receive 1 disproportionate higher than average portion of the revenues
available from business customers. Both Centerville and Viborg have one business customer
that purchases approximately 10 percent of the business access lines and also purchases a
disproportionate amount of long distance service.

In contrast, if Dakota offers its services on a uniform basis 10 all customers, Font
Randall’s customer losses should be spread over the full range of the cost of service, and Dakota
' This cost includes both loop and switching costs. Under the Hatfield 3.1 model, using the four
exchanges Fort Randall initially purchased, the unbundled loop cost for this density would be
$99.26.

* The Hatfield model does not have a corresponding density level. The second smallest density
level is 5 to 100 (twice that of the USWC BCPM), and develops an unbundled loop cost of
$27.47 for Fort Randall’s initially purchased exchanges
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should have an average cost of service that is reasonably comparable to Fort Ran’all’'s, While
the loss of customers would obviously adversely affect Fort Randall and rates could sull increase
due 1o the loss of some economies and the need to recover fixed costs over fewer customers, the
overall impact should be much less than if Dakota is allowed to cherry pick customers.

B. Dakota Should Provide All Potential Customer With Notice Of The
Availability Of Its Services.

To make the availability of service meaningful, reasonable notice to customers is needed.
Customers cannot be expected to take a service which is not made known to them. The duty to
providing notice of availability should be acceptable to Dakota unless Dakota intends to restnet
availability.

C. The Rates Offered In Town And In The Countryside Should Be Reusonably
Comparable.

To make the availability of service meaningful, it is also essential that the rates between
customers remain reasonably comparable, and that Dakota not impose different rate obligations,
such as special construction charges. If, for example, out-of-town monthly rates were $20 higher
than rates in lown, the result would likely be that no out-of-town customer would accept service.
In this way, Dakota could manipulate the acceptance of its service to avoid serving the higher
cost out-of-town customers. The result would be the same unreasonable discrimination and
adverse impact on the average cost of serving the remaining customers as if Dakota had not
offered its services except to low-cost customers.

D. Service Should Be Offered To All Customers Within A Reasonable Period Of
Initial Offerings.

Because Dakota will be providing service using its own facilities, it is unlikely that it can
offer service 1o all customers immediately. However, it is 250 important that Dakota have a
reasnnable deadline to begin offering its services to all customers. Dakots should be able to meet
that obligaton within nine months of first offering service after the Commission issues Dakota a
Ceruficate of Authonty. Nine months would provide sufficient time for Dakota to install its
facilities.
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E. Dakota Should Offer The One Option That Has No Smaller Local Calling
Scope, Including EAS, Than Customers Currently Receive.

Centerville has EAS to Viborg: and Viborg has EAS to Beresford, Centerville, Flyger,
Hurley, Irene, Davis, and Mayfield. While EAS benefits a majority of the customers, a
competitor could acquire those customers not economically benefited by EAS by simply
offering those customars (which represent a sizable minority) local service without EAS. In
order to compete with such a service offering, Fort Randall would need to ~ffer a comparabie
service. The remaining customers of Fort Randall would necessarily see & increase in the
EAS additive to make up for the lost EAS revenues. That, in tum, would make the EAS
option uneconomical to additional customers, with a spiral that would eventually end with
Fort Randall offering EAS as a high-priced premium service, thus eliminating the intended
purpose of EAS.

Fort Randall's existing EAS routes have the following rate consequences:

Excl Residential Busi
Viborg $0.70 $2.40
Centerville £0.70 $2.40

To assure Fort Randall’s ability to continue offering EAS, Dakota should be required to have
the same local service obligation as Fort Randall.’

IIl.  Fort Randall Does Not Agree That There Should Be More Than One Universal
Service Recipient In Centerville And Viborg.

While Fort Randall 1s willing to agree to provide the form of interconnection requested
by Dakota and to the grant of a centificate to compete, we wish 10 make 1t clear that Fort Randall
does not agree that Dakota should, at any time, receive Universal Service funding for
competition in the Centerville and Viborg exchanges You should be aware that Fort Randall

' The reasonableness of this requirement is further demonstrated by the fact that the Commission
conditioned its approval of US WEST s sale of these exchanges on Fort Randall continuing to

offer all existing EAS service. Docket TC96-125, Decision and Order Regarding the Sale, dated
October 24, 1996,
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will vigorously oppose any request by Dakota to receive federal or state Universal Service
funding for its local service offerings in Centerville and Viborg

Pursuant to 47 U.S.C. § 214(c), Dakota may only receive federal Universal Service
funding if: 1) it meets the service obligations of an eligible telecommunications carmiers in all vl
Fort Randall’s service area; and 2) the Commission finds that authorizing more than one eligible
telecommunications carrier is consistent with the public interest convenience and necessity
Dakota does not satisfy the first requirement, and the Commuission should find that allowing
multiple eligible telecommunications carriers to receive federal universal service support would
be contrary to the public interest.

Dakota has voluntarily elected 10 place facilitics only in the Centerville and Viborg
exchanges. Fort Randall's study area is much larger than Centerville and Viborg. Fort Randall
is required to provide facilities, not only in Centerville and Viborg, but also in Tabor, Tyndall,
Wagner, Lake Andes and Hermosa. Once Fort Randall replaces the US WEST host switch with
a new host switch in Wagner (occurring in the first quarter of 1998), it will operate all of its
exchanges, except the Hermosa exchange, as a single integrated operation out of Wagner. By
selecting two out of the seven exchanges to install facilities, Dakota has engaged in a form of
cherry picking, inade possible only because of Dakota's other exchange facilities. Under any
other circumstance, Dakota's decision to duplicate facilities in exchanges averaging only
667 sccess lines would be unthinkable because it is 1erribly sneconomic and wasteful. The
Federal Universal Service Fund was never intended to subsidize such selective competition

Nor did Congress intend 1o provide Universal Service funding 1o competitors in sifuaticns
where the consequence must necessarily be an increase in the rates of the incumbent Eligible
Telecommunications Carrier’s customers. A rate increase would be inevitable because the grant
of Universal Service funding to Dakota would necessarily mean the loss of such funding to Fort
Randall. If Dakota cannot economically provide competitive services using its own facilities
without receiving Universal Service Fund suppon, it should abandon its plans 10 overbuild the
network and purchase Fort Randall’s services for resale. Universal Service funding should act as
a check on uneconomical facilities, rather than as an economic incentive that drives up local
rates.

Therefore, Fort Randall will oppose the grant of any Universal Service funding to Dakota
for its operations in Centerville .3 Viborg. Such funding would not only violate federal law by
granting funding to a provider serving less than Fort Randall’s entire study area, it would also
jeopardize the very purpose of the Universal Service funding - to assure the support of
state-of-the-arn, affordable service in rural areas




MOSS & BARNETT

A Pl w

Thomas Hernz
September 25, 1997
Page 8

IV. Conclusion.

Fort Randall will proceed to prepare a proposed interconnection agreement permitting
meet-point reciprocal compensation. Dakota will still need to obtain the Commussion’s authority
to offer iocal competitive service in Centerville and Viborg, and Fort Randall is offering to
stipulate to very reasonable basic service obligations. Finally, Dakota is on notice that it
proceeds at its own nsk by installing facilities that should not receive Universal Service Fund

support.

Very truly yours,

MOSS & BARNETT
A Professional Association

Mickael J. Bmélc} ,:"‘é

Attorneys on behalf of Fort Randall Telephone Co.

MJIB/mjb

cc: William Bullard
Rolayne Wiest
Robert Marmet
Bruce Hanson

Rich Con
13259 27%H10] ' DXK
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September 25, 1997

Michael J. Bradley

MOSS & BARNETT

Attorney for Fort Randall Telephone Co
4800 Norwest Center

90 South Seventh Street

Minneapolis, Minnesota $5402-4129

RE: Negotiations between Dakota Telecom, Inc. and Fort Randall Telephone Co.

Dear Mike

Thank you for your letter of September 24, 1997 directed 10 Tom Hertz. It had been my
anderstanding that Bruce Hanson, Treasurer of Hanson Communications in Clara City,
Minnesoia, was the individual with authonity to make binding representations on behalf
of Fort Randall. Please clarify the identity of Fort Randall's designated negotiator.

Pending such clarification, Dakota Telecom, Inc., on behalf of itself and Dakota
Telecommunications Systems, Inc. (collectively “Dakota™) will assume your authority,
and treat your letter as a part of the continuing negotiations which were begun on June |,
1997,

From your letier it appears that there are several areas which offer promise in these
negotiations. Other areas appear to rest upon legal assumptions with which Dakota
cannot agree, and which, it appears, will ultimately have to be resolved by the appropriate
regulatory authorities. Nonetheless, in the spirit of good faith negotiations, Dakota
remains committed to secking a mutually agrecable contractual resolution to as many
disputes as possible

With reference to the specific points raised by your letter, | offer the following responses
I. Interconnection through Meet Point Facilities

A meet point arrangement for the interconnection of Dakota’s traffic with Fort Randall’s
makes sense. What is not clear from your letter is where Fort Randall proposes to meet
As you may be unfamiliar with the geography, “half way between Fort Randall’s
Centerville and Viborg switches and Dakota's switch™ would be out in the country, either
in crop land or in a rural highway ditch. For the sake of the continuing good health of
both Fort Randall’s and Dakota’s employees, a meet point in a more accessible location




should be considered. Dakota has facilities in both Centerville and Viborg and would be
willing to build facilities right up to, or even into Fort Randall’s local offices in those

lowns

We look forward to discussing the issues of reciprocal compensation for local traffic and
number portability. Prices and availability of these services are of great interest 1o
[Dakota

[akota undersiands that it must provide facilities between its switch and Fort Randall's
mee: point or switch. Dakota has chtained an NXX for each of the Centerville and

Viborg exchanges
1. Establishment of Service Requirements
Legitimate service requirements imposed by the South Dakota Public Utilities

Commission consistent with the Communications Act of 1934, as amended, will be met
by Dakota

Dakota has said in the past, and reiterates here, that it intends to serve all customers in
these exchanges. A nine month gestation period is appropniate for many species of
mammal. [t may, or may not, be appropriate for engineering and constructing rural
telecommunications facilities. A date by which Dakota will be able to serve any
customer in the Centerville or Viborg exchange does not seem to be an appropriate item
for negotiating in an interconnection agreement

Several of the other obligations suggested by Fort Randall appear to be Eligible
Telecommunications Carmier (“ETC™) requirements. Entering info a Stipulation with Fort
Randali which imposes ETC requirements as part of an interconnection agreement docs
not seem to be appropnate.

Issues such as mirroring ext nded area service (“EAS”). advertising of availability and
town and country rates or construction charges are issues which are internal marketing
decisions. For Dakota to stipulate to vesting control of these matters in an incumbent
competitor does not make any business sense, and is not required by any regulatory
statute or rule

I1i. Universal Service

Dakota has every intention of seeking ETC status in the Centerville and Viborg
exchanges. Your position regarding Fort Randall’s study area as the minimum service
area for purposes of ETC status is acknowledged. Dakota’s position is that the Fort
Randall study area must be disaggregated into contiguous areas

in order 10 evaluate your statement that “Dakota should abandon its plans to overbuild the
network and purchase Fort Randall’s services for resale™ it will be necessary to know



what discount from retail prices Fort Randall 15 offering to Dakota. Piease forward those
prices along with the prices for unbundied network clements in the Centerville and
Viborg exchanges along with the same prices for Tabor, Tyndall, Wagner, Lake Andes
and Hermosa.

I look forward to your reply and to continuing these negotiations.

Sincerely,
Dakota 1; com, Inc

/

I

A |

u&éh G. Marmet

William Bullard
Rolayne Wiest
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October 13, 1997

Mr. Thomas Henz

Dakota Telecommunications Group
29705 - 453rd Avenue

PO Box 66

Irene, SD 57037-0066

Dear Mr. Hentz:

As requested in your September 8, 1997 letter, attached is a proposed contract for
reciprocal compensation and interconnection using “EAS” type arrangements. The contract
is based on the agreement Dakota entered into with US WEST Communications, Inc.
(“USWC"), as modified to reflect the limited services Dakota has requested.

You will note that the contract contains an effective date of March 1, 1998. That is
the estima‘+! date for Fort Randall Telephone Company (“Fort Randall™) 1o begin serving
the Centerville and Viborg exchanges using its new Host switch out of its Wagner exchange.
If Dakota desires an earlier effective date, it will be necessary for Fort Randall to make
special amangements with USWC, and the associated added costs would need to be
scparately addressed.

Mr. Marmet, in a letter dated September 25, 1997, requested that Fort Randall provide
the wholesale discount at which it would offer its services for resale. Fort Randall has
determined that its wholesale discount, applying the avoided cos: principles of the
Telecommunications Act of 1996, would be 8.8 percent. However, before Fort Randall
could provide services for resale, it would require significant changes to the current billing
system. Fort Randall has received a quote from its billing service provider of between
$46,500 and $49,500 (depending on the level of billing detail Dakota would desire) to make
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the changes needed to support resale. Therefore, if Dakota wishes to order services for
resale, it would be necessary to negotiate an acceptable method for recovering those costs.

Finally, Mr. Marmet requested that Fort Randall provide rates for unbundled service
elements. That request is not supported by your September 8, 1997 letter. However, Fort
Randall has determined that the cost of providing an unbundled loop for customers within the
towns of the two exchanges would be $70.38 and $108.09 for customers located outside the
town areas. These rates were determined using the BCPM costing model. The switching rate
would be the same as is contained in the attached Interconnection Agreement.

Based on your September 8, 1997 letter, Dakota has not requested any services that
would require Fort Randall to assert its exemption from the requirements of Section 25 I(c).
Therefore, Fort Randall believes that there are no rural exemption issues on which it could
submit testimony on October 29, 1997, or on which an evidentiary hearing could be
conducted related to the rural exemption.

Very truly yours,

MOSS & BARNETT
A Professional Association

, 7
AN
f//-'

Michae! J. Bradley

MJB/mjb

137006 2XPO01 1 DK

Enclosure

cc: William Bullard (w/o encl.)
Rolayne Wiest (w/o encl.)
Bruce Hanson (w/encl.)
Richard D. Coit (w/encl.)
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INTERCONNECTION AGREEMENT

This Interconnection Agreement, made as of the day of :
1997, is between Dakota Telecom. Inc and Dakota Telecommunications Systems, Inc
(collectively "Dakota”) and Fort Randall Telephone Company (*Fort Randall")

. RECITALS

Pursuant to this Interconnection Agreement ("Agreement”), Dakota and Fort
Randall (collectively, “the Parues”) will extend certain arrangements to one
another within the Centerville and Viborg telephone exchange service areas
within the state of South Dakota. This Agreement inciudes terms, conditions,
and prices for facilities-based network interconnection.

. SCOPE OF AGREEMENT

A This Agreement sets forth the terms, conditions and pnces under which
the parties agree to provide interconnection and reciprocal compensation
for the exchange of local traffic between Fort Randall and Dakota for the
purpose of offering telecommunications services in the Centerville and
Viborg, South Dakota, exchanges. The Agreement includes all
accompanying appendices,

B In the performance of their obligations under this Agreemu nl, the Parties
shall act in good faith and consistently with the intent of the Act. Where
notice, approval or similar action by a Party is permitted or required by
any provision of this Agreement, such action shall not be reasonably
delayed, withheld or conditioned

C Dakota will notify Fort Randall when Dakota begins offering residential

and business exc’ ange services in Centerville and Viborg through the use
of Fort Randall's facilities.

DEFINITIONS

A "Act” means the Communications Act of 1934 (47 US.C. § 151, et seq),
as amended by the Telecommunications Act of 1996, and as from time to

time interpreted in the duly authorized rules and regulations of the FCC or
a Commission within its state of jurisdiction

B. “Basic Exchange Telecommunications Service” means a service offered
to end users which provides the end user with a teiephonic connection to,
and a unique local telephone number address on, the public switched
lelecommunications network, and which enables such end user to
generally place calls to, or receive calls from, other stations on the public




swilched telecommunications network. Basic residence and business line
services are Basic Exchange Telecommunications Services. As used
solely in the context of this statement and unless otherwise agreed. Basic
Exchange Telecommunications Service includes access 1o ancillary
services such as 911, directory assistance and operator services

“Calling Party Number” or "CPN" is a Common Channel Signa'ing ("CCS")
parameter which refers to the number transmimted through a network
identifying the calling party. Reference Technical Pub. 77342

“Commission” means the South Dakota Public Utilities Commission

“Common Channel Signaling” or "“CCS” means a method of digitally
transmitting call set-up and network control data over a special signaling
network fully separate from the public voice switched network elements
that carry the actual call. The CCS used by the Parties shall be Signaling
System 7

“Interconnection” is as described in the Act and refers to the connection of
separate pieces of equipment, {acilities, or platforms between or within
networks for the purpose of transmission and routing of Telephone
Exchange Service traffic and Exchange Access traffic

‘LIS is defined as local interconnection services.

‘Local Traffic® means traffic that is originated by an end user of one Party
in ether the Centerviile or Viborg exchange and terminates to an end user
of the other Party in either the Centerville or Viborg exchange.

"Mid-Span Meel” is a point of interconnection between two networks,
designated by two lelecommunications camers, at which one carmer's
responsibility for service begins and the other carrier's responsibility ends

“North American Numbering Plan™ or "NANP™ means the numbering plan
used in the United States that also serves Canada, Bermuda, Puerto Rico
and certain Caribbean Islands. The NANP format is a 10-digit number
that consists of a 3-digit NPA code (commonly referred to as the area
code), followed by a 3-digit NXX code and 4-digit line number

“NXX" means the fourth, fifth and sixth digits of a ten-digit telephone
number

“Party” means either Fort Randall or Dakota and “Parties” means For
Randall and Dakota




O

“Point of Interface” or *POI° 'S a mutually agreed upon point of
demarcation where the exchange of traffic between Fort Randall and
Dakota takes place

“Telecommunications Carrier" means any provider of telecommunications
Services. except that such term does not include aggregators of
telecommunications Services (as defined in Section 226 of the Act) A
Telecommunications Carrier shall be treated as 8 common carrier under
the Act only to the extent that it is engaged in providing
telecommunications services, except that the Commission shall determine
whether the provision of fixed and mobile salteliite service shall be treated
as common carrage.

Terms not otherwise cefined here, but defined in the Act or in regulations
implementing the Act, shall have the meaning defined there

IV.  RECIPROCAL TRA FFIC EXCHANGE

A,

Scope

Reciprocal traffic exchange addresses the exchange of traffic between
Dakota end users located in the Centerville or Viborg exchanges and F orn
Randall end users located in the Centerville or Viborg exchanges

Types of Traffic

1 The types of traffic to be exchanged under this Agrrement are
limited to local traffic as described above

traffic, InlerLATA toll traffic, EAS traffic other than calls between
customers located in Centerville and Viborg, Transit traffic, and
cerlain anciliary traffic such as

a Direc ory Assistance

b. Operator call termination (busy line interrupt and verify)
c 800/888 database dip

d LIDB

e Information services fequinng special billing

f Wireless traffic terminating on either Party's network from a
Commercial Mobile Radio Service provider




Certain other EAS traffic not covered by this Agreement is being
exchanged by the Parties. This Agreement is not intended to alter
or change those arrangements

C. Rate Structure -- Local Traffic
1 Call Termination

a The Parties agree that call termination rates as descnbed in
Appendix A will apply reciprocally for the termination of local
traffic per minute of use at either Party's end cifice

b For purposes of call termination of the initial traffic, the initial
swilches shall be treated as end office switches

2 Transport

a The parties agree that reciprocal transport rates as
described in Appendix A will apply. The Parties shall
regotiate the point of demarcation. The totai costs of
providing interconnection facilities shall be shared equally by
the Parties, and the mid-point shall be treated as the meet
point of intersection ("POI"). Each Party shall be responsibl.
for maintenance between their respective end offices an ‘he
POI

b Direct-trunked transport facilities are provided as dedicated
DS1 facilities without the tandem switching functions, for the
use of either Party between the point of interconnection and
the terminating end office or tandem switch.

3 Bill and Keep

a. If the ratio of calls between Dakota and Fort Randall fail
within the range of 45% to 55% inclusive, the traffic shall be
transported and terminated on a bill and keep basis

D. LIS Interface Code Availability and Optional Features
1 interface Code Availability

Supervisory Signaling specifications, and the applicable network
channel interface codes for LIS trunks, are the same as those used
for Featura Group D Switched Access Service, as described in the
Paies’ applicable switched access tariffs

2 Optiona! Features




Optional Features
a Inband MF Signaling

Inband MF signaling is available for LIS trunks. Provisioning
of the LIS trunks equipped with MF signaling is the same as
that used for Feature Group D Switched Access.

[The foliowing paragraphs (b) and (c) are dependent on Fon
Randall's SS-7 provider's willingness to do the necessary data
dips. Fort Randail is investigating this issue ]

b SS7 Out-of-Band Signaling

SS7 Out-of-Band Signaling is available if Dakota elects to
interconnect at Fort Randall's Wagner, South Dakota
exchange. Common Channel Signaling Access Capability
Service, as set forth in this Agreement, must be crdered by
Dakota when SS7 Out-of-Band Signaling is requested on
LIS trunks

Clear Channel Capability

Clear Channel Capability permits 24 DS0-64 kbiUs services
or 1.536 Mbit/s of information on the 1.544 Mbits line rate.
Clear Channel Capability is available for LIS trunks equipped
with SS7 Out-of-Band Signaling Clear Channel Capability

only available on trunks to Fort Randall's switch located in
Wagner, South Dakota, (Clear Channel Capabiity is not
available on trunks to Fort Randall's end offices at
Centervilie or Viborg). Clear Channel Capability must be
requested on the crder for the new LIS trunks. The
provisioning of the LIS trunks equipped with Clear Channel
Capability 1s the same as that used for Feature Group D
Switched Access Service,

Measuring Local Interconnection Minutes

1

Measurement of terminating Local Interconnection Minutes begins
when the terminating LIS entry switch receives answer supervision
from the called end user's end office indicating the called end user
has answered. The measurement of terminating call usage over
LIS trunks ends when the terminating LIS entry switch receives
disconnect supervision from either the called end user's end office.
indicating the called end user has disconnected, or Dakota's point
of interconnection, whichever is recognized first by the entry switch.




Fort Randall and Dakota are required to provide each other the
proper call information (e g . orniginated call party number and
deslination call party number, etc.) to enable each Party to issue
bills in a complete and timely fashion

Testing
1 Acceptance Testing

Al the time of installation of the interconnection facilities group, and
at no additional charge, the Parties will cooperatively test the same
parameters tested for terminating Feature Group D Switched
Access Service

Testing Capabilities

a Terminating LIS testing is provided where equipment is
available, with the following test lines: seven-digit access 1o
balance (100 type), milliwatt (102 type), nonsynchronous or
synchronous, automatic transmission measuring (105 type).
data transmission (107 type). loop-around, short circuit,
open circuit, and non-inverting digital loopback (108 type)

In addition to LIS acceplance testing. other tests are
available (e g.. additional cooperative acceptance testing,
automatic scheduled testing, cooperative scheduled testing,
manual scheduled testing, and non-scheduled testing) at the
swilched access tariff rate

G. Ordering

When ordering LIS, the ordering Party shall specify on the service
order: 1) the number of iwo-way trunks 10 be interconnected at the
mid-span meet POI; 2) the peak busy hour CCS from the Dakota
end office

A joint planning meeting will precede Dakota and Fort Randall
trunking orders

Due dates for installation of facilities will be determined on an
individual case basis

The provisions of Section IV .C 2(a) will apply




INTERCONNECTION

A.

Definition

“Interconnection” is the linking of the Fort Randall and Dakota networks
for the mutual exchange of traffic. Interconnection does not include the
transport and termination of traffic. Interconnection is provided by
Mid-Span Meet arrangements

Mid-Span Meet POI

The Parties agree to use a Mid-Span Meet POI, limited to the
interconnection of facilities between one Party's switch and the other
Party’'s switch. The actual physical PO! and facilities used will be subject
to negotiations between the Parties

Quality of Interconnection

Fort Randall will not, for the purpose of interconnection, provide to Dakota
less favorable terms and conditions than Fort Randall provides itself or in
2 manner less efficient than it would impose on itself. The quality of
interconnection will be at least equal to that of Fort Randall.

Both Parties agree to manage their network switches in accordance with
the Bellcore LSSGR. The accepiable service levels for LIS and the
criteria for applying protective controls will be administerec 'n the same
manner as the network management for Switched Access Service,

Physical Point of Interface (POI)

Each Party is responsible for providing its own facilities up to the actual
physical POl. The Parties will negotiate the facilities arrangement
between their networks and the physical POI

Trunking Requirements

f. The Parties agree to provide designed interconnection facilities that
meet the same technical crileria and service standards, such as
probability of blocking in peak hours and transmission standards, in
accordance with industry standards

2 Two-way trunk groups will initially be established.

3 Trunk group connections will be made at a DS1 or multiple DS1

level for exchange of EAS/ocal traffic.



The Parties will provide Common Channel Signaling (CCS) to one
another upon request by Dakota on interconnection facilities
between Dakota and Fort Randall's Wagner, South Dakota
exchange. All CCS signaling parameters will be provided, including
calling party number (CPN). All privacy indicators will be honored.

Where CCS is not provided, in-band multi-frequency (MF) wink
start signaling will be provided.

The Parties shall terminate local traffic exclusively on the
interconnection facilities.

Interconnection Forecasting

1 The Parties agree 1o meet annually to determine the forecasted
facility needs for the succeeding 12-month period and shall include

a The use of Common Language Location Identifier
(CLLI-MSG), which are described in Belicore documents BR
795-100-100 and BR 785-400-100;

A description of major network projects anticipated for the
following six months that could affect the other Party. Major
network projects include trunking or network
rearrangements, shifts in anticipated traffic pattemns, or other
activities that are reflected by a significant increase or
decrease in trunking demand for the following forecasting
penod. This planning will include the issues of netwoark
capacity, forecastling and compensation calculation, where
appropnate

If a trunk group is under 75 percent of centum call seconds (ccs)
capacity on a monthly average basis for each month of any three-
month period, either Party may request to resize the trunk group,
which resizing will not be unreasonably withheld. If a resizing
occurs, the trunk group shall not be left with less than 25 percent
excess capacity. In all cases, grade of service objectives identified
below shall be maintained

Each Party shall provide the name of the person to contact for
planning, forecasting and trunk servicing purposes.

G. Service Interruptions

1 Standards and procedures for notification of trunk disconnects will
be jointly developed by the Parties. Neither Party shall be




expected to maintain active status for a trunk disconnected by the
other Party for an extended or indefinite penod of time
Collectively, the Parties will use their best good faith efforts to
complete and agree on such plan

The charactenstics and methods of operation of any circuits,
facilities or equipment of either Party connected with the services,
faciliies or equipment of the other Party pursuant to this
Agreement shall not: 1) interfere with or impair service over any
facilities of the other Party, its affiliated companies, orits
connecting and concurring carmers involved in its services,

2) cause damage to their plant; 3) violate any applicable law or
requlation regarding the invasion of privacy of any communications
carried over the Party's facilities, or 4) create hazards to the
employees of either Party or to the public. Each of these
requirements is hereinafter referred to as an “Impairment of
Service "

If ether Party causes an Impairment of Service, as set forth in this
Section, the Party whose network or service is being impaired (the
“Impaired Party”) shall promotly nolify the Party causing the
Impairment of Service (the “Impairing Party”) of the nature and
location of the problem. The Impaired Party shall advise the
Impainng Party that, unless promptly rectified, a temporary
ciscontinuance of the use of any circuit, facilty or equipment may
be required. The Impairing Party and the Impairec Party agree to
work together {o attempt to promptly resolve the Impairment of
Service [f the Impairing Party is unable to promptly remedy the
Impairment of Service, the Impaired Party may temporarily
discontinue use of the affected circuit, facility or equipment

Each Party shall be solely responsible, and bear the expense, for
the overall design cf its services. Each Party shail also be
responsible ‘or any redesign or rearrangement of iis services that
may be required because of changes in facilities, operations or
procedures, minimum network protection criteria, and operating or
maintenance characteristics of the facilities

To faciitate trouble reporting and to coordinate the repair of the
service provided by each Party to the other under this Agreement,
each Party shall designate a Trouble Reporting Control Office
(TRCOQ) for such service

Where new facilities, services and arrangementls are installed, the
TRCO shall ensure that continuity exists and take appropriate




transmission measurements before advising the other Party that
the new circuit is ready for service

Each Party shall furnish a trouble reporting telephone number for
the designated TRCO. This number shall give access to the
location where facility records are normally located and where
current status reports on any trouble reports are readily available

Before either Party reports a trouble condition, they shall use their
best efforts to isolate the trouble to the other's facilities

] In cases where a trouble condition affects a significant
portion of the other's service, the Parties shall assign the
same priority provided to other interconnecting carriers.

b The Parties shall cooperate in tsolating trouble conditions

VI. ACCESS TO TELEPHONE NUMBERS

A. Number Resources Arrangements

1

Nothing in this Agreement shall be construed in any manner to limit
or otherwise adversely impact either Party’s night to the request
and assignment of any NANP number resources including, but not
limited to, central office (NXX) codes pursuant to the Central Office

Code Assignment Guidelines (last published by the Industry
Numbering Committee ("INC") as INC 95 0407-008, Revision
4/19/96. formerly ICCF 93-0729-010) NXXs, and the initial points
of interface for interconnection between the Parties’ networks, will
be included in Addenda to this Agreement

The Parties will comply with code administration requirements as
prescribed by the Federai Communications Commission, the
Commission, and accepted industry guidelines

It shall be the responsibility of each Party to program and update its
own switches and network systems pursuant to the Local
Exchange Routing Gude (LERG) guidelines to recognize and route
traffic to the other Panty’s assigned NXX codes at all times. Neither
Party shall impose any fees or charges whatsoever on the other
Party for such activities. Dakota agrees to obtain and use one or
more NXXs that are exclusively assigned to the Centerville
exchange service area and one or more NXXs that are exclusively
assigned to the Viborg exchange service area. The Parties will
cooperate 1o establish procedures to ensure the tmely activation of
NXX assignments in their respective networks
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4 Each Party shall be responsible for notifying its customers of any
changes in numbering or dialing arrangements to include changes
such as the introduction of new NPAs or new NXX codes.

5. Each Party is responsible for administering NXX codes assigned to
it. Each Party is responsible for obtaining Local Exchange Routing
Guide ("LERG") listings of CLLI codes assigned to its switches
Each party sha!' use the LERG published by Belicore or its
successor for obtaining routing information and shall provide all
required information to Belicore for maintaining the LERG in a
timely manner.

DIALING PARITY

The Parties shall provide Dialing Parity to each other as required under Section
251(b)(3) of the Act.

DIRECTORY ISSUES

Fort Randall and Dakota agree that certain issues, such as yellow page
advertising, directory distribution, access to call guide pages, yel'»w page
listings, will be the subject of negoliations between Dakota and d eclory
publishers, including U S WEST DEX.

NOTICE OF CHANGES

If a Party makes a change in its network which it beheves will materially affect
the inter-operability of its network with the other Party, the Party making the
change shall provide advance notice of such change 1o the other Party in
accordance with the apph _able FCC regulations.

REFERRAL ANNOUNCEMENT

When an end user customer changes from Fort Randall to Dakota, or from
Dakota to Fort Randall, and does not retain their onginal main/listed telephone
number, the Party formerly providing service to the end user will provide a
transfer of service announcement on the abandoned telephone number. The
announcement shall be provided for 3 months for residential customers and

12 months for business customers Each Party will provide this referral service
This announcement will provide details on the new number that must be dialed to
reach this customer

COORDINATED REPAIR CALLS

A Dakota and Fort Randall will employ the foliowing procedures for handling
misdirected repair calls:

1




Customers of Dakota shali be instructed to repor all cases of
trouble to Dakota Customers of Fort Randall shall be instructed to
report all cases of trouble to Fort Randall

In responding to repair calls, nerther Party shall make diparaging
remarks about each other, nor shall they use these reparr calls as
the basis for internal referrals or to solicit customers to market
services. Either Party may respond with accurate information in
answerng customer questions

Xll.  AUDIT PROCESS

A

“Audit” shall mean the comprehensive review of

1

Data used in the billing process for services performed and facilities
provided under this Agreement, and

Data relevant to provisioning and maintenance for services
performed or faciities provided by either of the Parties for itself or
others that are similar to the services performed or facilites
provided under this Agreement for interconnection

The data referred to in subsection A 2., above, shall be relevant to any
performance standards that are adopted in connection with this

Agreement, through negotiation, arbitration or otherwise

This Audit shall take place under the following conditions:

1
2

Either Party may reques! to perform an Audit

The Audit shall occur upon 30 business days written notice by the
requesting Party to the non-requesting Party

The Audit shall occur during normal business hours

There shall be no more than one Audit requested by each Party
under this Agreement in any 12-month period

The requesting Party may review the non-requesting Party's
records books and documents, as may reasonably contain
information relevant to the operation of this Agreement.

The location of the Audit shall be the location where the requested
records, bocks and documents are retained in the normal course of
business




All transactions under this Agreement which are over 24 months
old will be considered accepted and no longer subject to Audit

Each Party shall bear its own expenses occasioned by the Audit,
provided that the expense of any special data collection shall be
borne by the requesting Party

The Party requesting the Audit may request that an Audit be
conducted by a mutually agreed-to independent auditor. Under this
circumstance, the costs of the independent auditor shall be paid for
by the Party requasting the Audit

In the event thal the non-requesting Party requests that the Audit
be performed by an independent auditor, the Parties shal mutually
agree to the selection of the independent auditor. Under this
circumstance, the costs of the independent auditor shall be shared
equally by the Parties

The Parties agree that if an Audit discloses error(s), the Party
responsible for the error(s) shall, in a timely manner, undertake
corrective action for such error(s).

All information received or reviewed by the requesting Party or the

independent auditor in connection with the Audit is to be considered
Propnetary Information as defined by this Agreement. The
non-requesting Party reserves the right to require any non-employee who
1S involved directly or indirectly in any Audit or the resolution of its findings
as descnbed above to execute a nondisclosure agreement satisfactory to
the non-requesting Party. To the extent an Audit involves access to
information of other competitors. Dakota and Fort Randall will aggregate
such competitors’ data before release to the other Party, to insure the
protection of the psaprietary nature of information of other compefttors. To
the extent a comipetitor is an affiliate of the party being audited (including
tselfl and its subsidiaries), the Parties shall be allowed to examine such
affihates’ disaggregated data, as required by reasonable needs of the
audtt

Xlll. MISCELLANEOUS TERMS
A. General Provisions

1 Each Party is individually responsible to provide facilities within its
network which are necessary for routing, transporting, measuring,
and billing traffic from the other Party’s network and for delivering
such traffic to the other Party’'s network in the standard format
compatible with the other Party's network and to terminate the
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traffic it receives in that standard format to the proper address on
its network Such facility shall be designed based upon the
descnption and forecasts provided under this Agreement

2 Neither Party shall use any service related to or use any of the
services provided in this Ag-eement in any manner that interferes
with other persons in the use of their service, prevents other
persons from using their service, or otherwise impairs the quality of
service 1o other carriers or to either Party's customers, and each
Party may discontinue or refuse service if the other Party viclates
this provision. Upon such violation, ether Party shall provide the
other Party notice of such violation, if practicable, at the earliest
practicable ime

3 Each Party is solely responsible for the services it provides to is
customers and to other Telecommunications Camers

4 The Parties shall work cooperatively to minimize fraud associated
with third-number billed calls, caliing card calls, and any other
services related to this Agreement

Term of Agreement

This Agreement shall become effective on the latter of Commission
approval pursuant to Sections 251 and 252 of the Act or April 1, 1298.
This Agreement shall remain effective for a period of five years, expiring
on Apri 1, 2003. The Agreement shall automatically renew for one-year
terms uniless written notice terminating the Agreement is provided no later
than six months before the end of the then-current term. This Agreement
shall remain in effect until replaced by another Agreement

Most Favored Nation Terms and Treatment

The Parties agree that the provisions of Section 252(i) of the Act shall
ap~'y, including state and federal interpretive regulations in effect from
bme to time

Payment

1 Amounts payable under this Agreement are due and payable within
thirty (30) days after the date of invoice

2. Unless otherwise specified in this Agreement, any amount due and
not paid by the due date stated above shall be subject to a late
charge equal to either: i) 0.048 percent per day for the number of
calendar days from the payment due date to and including, the




date of payment, that would result in an annual percentage rate of
18% or ii) the highest lawful rate, whichever is less.

3. Should either Party dispute any portion of the monthly billing under
this Agreement, that Party will notify the other in writing within thirty
(30) days of the receipt of such billing, identifying the amount and
details of such dispute. The disputing Party shall pay all amounts
due. Both Dakota and Fort Randall agree to expedite the
investigation of any disputed amounts in an effort to resolve and
settle the dispute prior to initiating any other rights or remedies.
Should the dispute be found in Dakota's favor, Fort Randall will
reimburse Dakota the resolved amount plus interest at the above-
specified rate. Should the dispute be found in Fort Randall's favor,
Dakota will reimburse Fort Randall the resolved amount plus
interest from the date of payment at the above-specified rate.

Disconnection

Should either Party fail to make payment within ninety (90) days of receipt
of a billing, the other Party may disconnect the interconnection facilities
after providing ten (10) days’ written notice

Taxes

Each Party securing services hereunder shall pay or otherwise be
responsible for all federal, state, or local sales, use, excise, gro:s
receipts, transaction or similar taxes, fees or surcharges levied against or
upon such secunng Party (or the providing Party when such providing
Party is permitted to pass along to the securing Party s .ch taxes, fees or
surcharges), except for any tax on either Party's corperate existence,
status or income. Whenever possible, these amounts shall be billed as a
separate lem on the invoice.

Force Majeure

Neither Party <all be liable for any delay or failure in performance of any
part of this Agreement from any cause beyond its control and without its
fault or negligence including, without limitation, acts of nature, acts of civil
or military authority, government regulations, embargoes, epidemics,
terrorist acts, riots, insurrections, fires, explosions, earthquakes, nuclear
accidents, floods, work stoppages, equipment failure, power blackouts,
volcanic action, other major environmental disturbances, unusually severe
weather conditions, inability to secure products or services of other
persons or transportation facilities or acts or omissions of transportation
carniers (collectively, a “Force Majeure Event”). In the event of a labor
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dispute or strike, the Parties agree to provide service to each other at a
level equivalent to the level they provide themselves

H. Limitation of Liability

1

Each Party shall be liable to the other for direct damages for any
loss, defect or equipment failure resulting from the causing Party's
conduct or the conduct of its agents or contractors in performing
the obligations contained in this Agreement

Neither Party shall be liable to the other under this Agreement for
indirect, incidental, consequential, or special damages, including
(without limitation) damages for lost profits, lost revenues, lost
savings suffered by the other Party regardiess of the form of action,
whether in contract, warranty, strict kability, tort, including (without
limitation) negligence of any kind and regardless of whether the
Parties know the possibility that such damages could result

Nothing contained in this Section shal! limit either Party’s kability to
the other for willful or intentional misconduct

Nothing contained in this Section shall limit ether Party’s

obhgations of indemnification as specified in the Indemnity Section
of this Agreement.

l Indemnity

1

With to third party claims, each of the Parties agrees to release,
indemnify, defend and hold harmiess the other Party and each of
its officers, directors, employees and agents (each an
“Indemnitee”) from and against and in respect of any loss, debt.
liabiity, damage, cbligation, claim, demand, judgment or settiement
of any nature or kind, known or unknown, liquidated or unliquidated
including, but not imited to, costs and attorneys' fees, whether
suffered, made, instituted, or asserted by any other party or person,
for invasion of privacy, personal injury 1o or death of any person or
persons, or for loss, damage to, or destruction of property, whether
or not owned by others, resuming from the indemnifying Party’s
performance, breach of Applicable Law, or status of its employees,
agents and subcontractors, or for failure to perform under this
Agreement, regardiess of the for of action

The indemnification provided herein shall be conditioned upon
a The indemnified Party shall promptiy notify the indemnifying
Party of any action taken against the indemnified Party
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relating to the indemnification. Failure to so notfy the
indemnifying Party shall not relieve the indemnifying Party of
any liability that the indemnifying Party might have, except to
the extent that such failure prejudices the indemnifying
Party's ability to defend such claim

b The indemnifying Party shall have sole authority to defend
any such action, including the selection of legal counsel, and
the indemnified Party may engage separate legal counsel
only at its sole cost and expense

c In no event shall the indemnifying Party settle or consent to
any judgment pertaining to any such action without the prior
written consent of the indemnified Party

J. Intellectual Property

1

Each Party hereby grants to the other Party the limited, personal
and nonexclusive right and license to use its patents, copyrights
and trade secrets but only io the extent necessary to implement
this Agreement or specifically required by the then applicable
federal and state rules and regulations relating to interconnection
and access to telecommunications facilities and services, and for
no other purposes. Nothing in this Agreement shall be construed
as the grant to the other Party of any rights or lic nsesto
trademarks.

The rights and licenses under Section |.1. above are granted "AS
IS” and the other Party’s exercise of any such right and license
shall be at the sole and exclusive risk of the other Party. Neither
Party shall have any obligation to defend, indemnify or hold
harmiles®_ or acquire any license or right for the benefit of, or owe
any other obligation or have any liability to, the other based on or
ansing from any claim, demand, or proceeding (hereinafter "claim”)
by any third party alleging or asserting that the use of any circuit,
apparatus, or system, or the use of any software, or the
performance of any service or method, or the provision of any
facilities by either Party under this Agreement constitutes
infringement, or misuse or misappropriation of any patent,
copyright, trade secret, or any other proprietary or intellectual
property right of any third party.

Neither Party shall, without the express written permission of the
other Party, state or imply that: 1) it is connected, or in any way
affilated with the other Party or its affiliates, 2) it is part of a joint
business association or any similar arrangement with the other
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Party or its affiliates. 3) it and its affiliates are in any way
sponsonng, endorsing or certifying the other Party and its goods
and services, or 4) with respect to advertising or promotional
activities or matenals, that the goods and services are in any way
associated with or onginated from the other Party or any of its
affiliates. Nothing in this paragraph shall prevent either Party from
truthfully describing the network elements it uses to provide service
1o its customers

Nothing in this Agreement shall be construed as the grant of a
license, either express or implied, with respect to any patent,
copyright. logo, trademark. tradename, trade secret or any other
intellectual property nght now or hereafter owned, controlied or
licensable by either Party. Dakota may not use any patent,
copyright. logo, trademark, tradename, trade secret or other
inteflectual property nght of Fort Randall or its affiliates without
execution of a separate agreement between the Parties. Fort
Randall may not use any patent, copynght, logo, trademark,
tradename, trade secret or other intellectual property right of
Dakota or its affiliates without execution of a separate agreement
between the Parties

As a condiion to the access or use of patents, copynghts, trade
secrets and other intellectual property (including software) cwned
or controlied by a third party to the extent necessary to implement
this Agreement or specifically required by the then applicable
federal and state rules and regulations relating to Interconnection
and access to telecommunications faciliies and services, the Party
providing access may require the cther upon written notice, from
tme to tme, to obtain permission for such access or use, make all
payments in connection with obtaining such permission, and
provide evidence of such permission

Dakota acknowledges the value of the marks "Fort Randall” and
*Fort Randall Telephone Company” (the "Marks”) and the goodwill
associated therewith and acknowledges that such goodwill is a
property right belonging to For. Randall (the “Owners”). Fort
Randall acknowledges the value of the marks Dakota Telecom, Inc
("DTI"). Dakota Telecommunications Systems, Inc. ("DTS") and
Dakota Telecommunications Group ("DTG") (the “Dakota Marks™)
and the goodwill associated therewith and acknowledges that such
goodwill is a property nght belonging to Dakota (the “Owners”)
Dakota recognizes that nothing contained in this Agreement 1s
intended as an assignment or grant to Dakota of any right, title or
interest in or to the Marks and that this Agreement does not confer
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any nght or license to grant sublicenses or permission to third
parties 10 use the Marks and is not assignable. Fort Randall
recognizes that nothing contained in this Agreement is intended as
an assignment or grant to Fort Randall of any nght, title or interest
in or to the Dakota Marks and that this Agreement does not confer
any nght or license to grant sublicenses or permission to third
parties to use the Dakota Marks and 1s not assignable. Dakota will
do nothing inconsistent with the Owner’s ownership of the Marks,
and all nghts, if any. that may be acquired by use of the Marks shall
inure to the benefit of the Owners. Fort Randall will do nothing
nconsistent with the Owner's ownership of the Dakota Marks, and
all nghts, if any, that may be acquired by use of the Dakota Marks
shall inure to the benefit of the Owners. Dakota will not adopt, use
(other than as authonzed herein), register or seek to register any
mark anywhere in the world which is identical or confusingly similar
to the Marks or which is so similar thereto as to constitute a
deceptive colorable imitation thereof or to suggest or imply some
association, sponsorship, or endorsement by the Owners. The
Owners make no warranties regarding ownership of any rights in or
the validity of the Marks. Fort Randall will not adopt, use (other
than as authorized herein), register or seek to register any mark
anywhere in the world which is identical or confusingly similar to the
Dakota Marks or which is so similar thereto as lo constitute a
deceplive colorable imitation thereof or to suggest or imply some
association, sponsorship, or endorsement by the Owners. The
Owners make no warranties regarding ownership of any nghts in or
the vahdity of the Marks.

Warranties

NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT,
THE PARTIES AGREE THAT NEITHER PARTY HAS MADE, AND THAT
THERE DOES NOT EXIST, ANY WARRANTY, EXPRESS OR IMPLIED,
INCLUDING BUT NOT LIMITED TO WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE

Assignment

Neither Party may assign or transfer (whether by operation of law or
otherwise) this Agreement (or any nghts or obligations hereunder)to a
third party without the prior written consent of the other Party provided that
each Party may assign this Agreement to a corporate affiliate or an entity
under its common control or an entity acquinng all or substantially all of its
assels or equity by providing pnor written notice to the other Party of such
assignment or transfer. Any attempled assignment or transfer that is not
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permit.ad is void ab indio. Without miting the generality of the foregoing
this Agreement shall be binding upor and shall inure to the benefit of the
Parties’ respective successors and assigns

Default

If ether Party defaults in the payment of any amount due hereunder, or if
either Party violates any other provision of this Agreement, and such
default or violation shall continue for thirty (30) days after written notice
thereof, the other Party may seek legal and/or regulatory relief. The
failure of either Party to enforce any of the provisions of this Agreement or
the waiver thereof in any instance shall not be construed as 1 general
waiver or relinquishment on its part of any such provision, but the same
shall, nevertheless, be and remain in full force and effect

Disclaimer of Agency

Except for provisions herein expressly authorizing a Party to act for
another, nothing in this Agreement shall constitute a Party as a legal
repres=ntative or agent of the other Party, nor shall a Party have the right
or authonty 1o assume, create or incur any liability or any obligation of any
kind, express or implied, against or in the name or on behalf of the other
Party unless otherwise expressly permitted by such other Party. Except
as otherwise expressly provided in this Agreement, no Party undertakes
to perform any obligation of the other Party, whether regulatory or
contractual, or o assume any responsibility for the management of the
other Party's business.

Severability

In the event that any one or more of the provisions contained herein shall
for any reason be held to be unenforceable in any respect under law or
regulation, the Parties will negotiate in good faith for replacement
language. I raplacement language cannol be agreed upon, either Party
may seek regulatory intervention, including negotiations pursuant to
Sections 251 and 252 of the Act

Nondisclosure

All information, including but not limited to specifications, microfilm,
photocopies. magnetic disks, magnetic tapes, drawings, skelches,
models, samples, tools, technical i~formation, data, employee
records, maps, financial reports, and market data (i) furnished by
one Party to the other Party dealing with customer specific, facility
specific, or usage specific information, other than customer
information communicated for the purpose of publication of
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directory database inclusion, or (i) in written, graphic,
electromagnetic, or other tangible form and marked at the time of
delivery as "Confidential” or “Propnetary” or () communicated and
declared to the receiving Party at the time of delivery, cr by written
notice given to the recewing Party within ten (10) days after
delivery. lo be “Confidential” or “Proprietary” (collectively referred to
as “Propnetary Information”), shall remain the property of the
disclosing Party. A Party who recaives Proprietary Information via
an oral communication may request written confirmation that the
matenal is Proprietary Information. A Party who delivers
Propnetary Information via an oral communication may request
written confirmation that the Party receiving the information
understands that the material is Propnetary Information

Upon request by the disclosing Party, the recewving Party shall
return all tangible copies of Proprietary Information. whether
written, graphic or otherwise, except that the receiving Party may
retain one copy for archival purposes

Each Party shall keep ali of the other Party's Proprietary
information confidential and shall use the other Party's Proprietary
Information only in connection with this Agreement. Neither Party
shall use the other Party’s Proprietary Information for any other
purpose except upon such lerms and conditions as may be agreed
upon between the Parties in writing

Unless otherwise agreed, the obligations of confid ntiality and
non-use set forth in this Agreement do not apply tc such
Proprietary Information as:

a was at the time of receipt already known to the recaiving
Party free of any obligation to keep it confidential evidenced
by written records prepared pnor to delivery by the
disclosing Party, or

Is of becomes publicly known through no wrongful act of the
recenving Party, or

1s nghtfully received from a third person having no direct or
indirect secrecy or confidentiality obligation to the disclosing
Party with respect to such information; or

is independently developed by an employee, agent, or
contractor of the receiving Party which individual is not
involved in any manner with the provision of services




pursuant to the Agreement and does not have any direct or
indirect access to the Propnetary Informalion; or

is disclosed to a third person by the disclosing Party without
similar restrictions on such third person’s nghts; or

1s approved for release by written authonzation of the
disciosing Party. or

is required to be made public by the receiving Party
pursuant to applicable law or regulation provi-ed that the
receiving Party shall give sufficient notice of the requirement
to the disclosing Party to enable the disclosing Party to seek
protective orders.

Effective Date Of This Section. Notwithstanding any other provision
of this Agreement, the Proprietary Information provisions of this
Agreement shall apply to all information furnished Party to the other
in furtherance of the purpose of this Agreement, even if fumnished
be‘ore the date of this Agreement

Survival

The Partes’ obligations under this Agreement, which by their nature are
intended to continue beyond the termination or expiration of this
Agreement, shall survive the termination or expiration of this Agreement.

Dispute Resolution

If any claim, controversy or dispute between the Parties, their agents,
employees, officers, directors or affiliated agents ("Dispute”) cannot be
settled through negotiation, it shall be resolved by arbitration conducted
by a singla arbitrator engaged in the practice of law, under the then
current rules of the American Arbitration Association ("AAA"). The Federal
Arbitration Act, 8 U.S.C. Secs. 1-16, not state law, shall govern the
arbitrability of all Disputes. The arbitrator shall not have authority to
award punitive damages. All expedited procedures prescribed by the
AAA rules shall apply. The arbitrator's award shall be final and binding
and may be entered in any court having jurisdiction thereof. Each Party
shall bear its own costs anc attorneys’ fees, and shall share equally in the
fees and expenses of the arbitrator. Tha arbitration shall occur in Sioux
Falls, South Dakota. Nothing in this Section shall be construed to waive
or limit either Party’s right to seek relief from the Commission or the
Federal Communications Commission as provided by state or federal law.




No Dispute, regardiess of the form of action, arising out of this Agreement,
may be brought by either Party more than two (2) years after the cause of
action accrues.

Controlling Law

This Agreement was negotiated by the Parties in accordance with the
terms of the Act and the laws of South Dakota. It shall be interpreted
solely in accordance with the terms of the Act and the applicable South

Dakota law.

Joint Work Product

This Agreement is the joint work product of the Parties and has been
negotiated by the Pasties and their respective counsel and shall be fairly
interpreted in accordance with its terms and, in the event of any
ambiguities, no inferences shall be drawn against either Party.

Responsibility for Environmental Contamination

Neither Party shall be iiable to the other for any costs whatsoever
resulting from the presence or release of any envircnmental hazard that
either Party did not introduce to the affected work location. Both Parties
shall defend and hold harmiless the other, its officers, directors and
employees from and against any losses, damages, claims, demands,
suits, liabilities, fines, penalties and expenses (including reasonable
altorneys’ fees) that arise out of or result from (i) any environmental
hazard that the indemnifying Party, its contractors or agents introduce to
the work locations or (ii) the presence or release of any 2nvironmental
hazard for which the indemnifying Party is responsible under applicable
law

Notices

Any notices required by or conceming this Agreement shall be sent to the
Parties at the 2-dresses shown below:

Bruce Hanson

Fort Randali Telephone Company
227 S Main Street

Clara City, MN 58222




Dakota Telecom, Inc
Dakota Telecommunications Systems, Inc
Legal Department

29705 453rd Avenue

Irene, SD 57037

Each Party shall inform the other of any changes in the above addresses.

Responsibility of Each Party

Each Party is an independent contractor, and has and hereby retains the
right to exercise full control of and supervision over its own performance
of its obligations under this Agreement and retains full control over the
employment, direction, compensation and discharge of all employees
assisting in the performance of such obligations. Each Party will be solely
responsible for all matters relating to payment of such employees,
including compliance with social security taxes, withholding taxes and all
other regulations governing matters. Each Party will be solely responsible
for proper handling, storage, transport and disposal at its own expense of
all (i) substances or materials that it or its contractors or agents bring to,
create or assume control over at work locations or, (i} waste resulting
therefrom or otherwise generated in connection with its or its contractors'
or agents’ activities at the work locations. Subject to the limitations on
liabiiity and except as otherwise provided in this Agreement, each Party
shall be responsible for (i) its own acts and performance of all cbligations
imposed by applicable law in connection with its activities, legal status and
property, real or personal and, (ii) the acts of its own affiliates, employees,

agents and contractors during the performance of that Party's obligations
hereunder

X. No Third Party Beneficiaries

Except as may be specifically set forth in this Agreement, this Agreement
does not provide and shall not be construed to provide third parties with

any remedy, claim, liability, reimbursement, cause of action, or other
privilege.

Y. Referenced Documents

All references to Sections, Exhibits, and Schedules shall be deemed to be
references to Sections of, and Exhibit: and Schedules to, this Agreement
uniess the context shall otherwise require. Whenever any provision of this
Agreement refers to a technical reference, technical publication, Dakota
practice. Fort Randall practice, any publication of telecommurications
industry administrative or technical standards, or any other document
specifically incorporated into this Agreement, it will be deemed o be a
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AA.

BB.

CcC.

DD.

reference to the most recent version or ediion (including any
amendments, supplements, addenda, or successors) of such document
that 1s in effect, and will include the most recent version or edition
(including any amendments, supplements, addenda, or successors) of
each document incorporated by reference in such a technical reference,
technical publication, Dakola practice, Fort Randall practice, or publication
of industry standards (unless Dakota elects otherwise). Should there be
any inconsistency between or among publications or standards, Dakota
shall elect which requirement shall apply

Publicity and Advertising

Neither Party shall publish or use any advertising, sales promolions or
other publicity matenals that use the other Party's logo. trademarks or
Marks without the pricr written approval of the other Party

Amendment

Dakota and Fort Randall may mutually agree to amend this Agreement in
writing. Since it is possible that amendments to this Agreemen! may be
needed to fully satisfy the purpeses and objectives of this Agreement, the
Parties agree to work cooperatively, promptiy and in good faith 1o
negotate and implemant any such additions, changes and corrections to
this Agreement which are needed to provide Mid-Span Meet POl and
reciprocal compensation

Executad in Counterparts

This Agreement may be executed in any number of coum srparts, each of
which shall be deemed an onginal. but such counterparts shall together
constitute one and the same instrument

Headings of No Force or Effect

The headings of Articles and Sections of this Agreement are for
convenience of reference only, and shall in no way define, modify or
restrict the meanir j or interpretation of the terms or provisions of this
Agreement

Cancellation Charges

Except as provided pursuant to, or as otherwise provided in any
applicable taniff or contract referenced herein, no cancellation charges
shall apply. If South Dakota ceases to use the facilities installed by Fort
Randall used to interconnect with Dakota prior to the expiration of
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35 months from the effective date of this Agreement, it shall remburse
Fort Randall its full cost for the interconnection facilities.

Regulatory Approval

The Parties understand and agree that this Agreement will be filed with
the Commission and may thereafter be filed with the FCC and shall, at all
times, be subject to review by the Commission or the FCC. Inthe event
any such review rejects any portion of this Agreement, renders it
inoperable or creates any ambiguity of requirement for further
amendment, the Parties agree to meet and negotiate in good faith to
amve at a mutually acceptable modification

Compliance

Each party shall comply with all applicable federal, state, and local laws,
rules and regulations applicable to its performance under this Agreement.

Compliance with the Communications Law Enforcement Act of 1994
I"CALE—AHJ

Each Party represents and warrants that any equipment, facilities or
Services provided to the other Party under this Agreement comply with
CALEA. Each party shall indemnify and hold the other Party harmless

from any and all penatties imposed upon the ather Party for such
noncompliance and shall at the non-compliant Party’s sole cost and
expense, modify or replace any equipment, facilities or services provided
to the other Partv under this Agreement to ensure that such equipment,
facilities and services fuily comply with CALEA_

Entire Agreement

This Agreement constitutes the entire agreement between the Parties and
Supersedes all prior oral or written agreements, representations,
stalements, negotiations. understandings, proposals and undertakings
with respect to the subject matter hereof




IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by their respective duly authorized representatives

Dakota Telecom, Inc. Fort Randall Telephone Company
By By

Thomas W. Hertz Bruce Hanson

Its General Manager/CEO Its Treasurer
Date Date

Dakota Telecommunications Systems, inc.

By
Thomas W. Hertz
Its General Manager/CEQ

Date

13580872WSG011.00C
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Appendix A
Rates and Charges

Transport, per minute of use
Call Termination, per minute of use




DAKOTA TELECOM, INC.
s&g PO. BOX 127
IRENE, SOUTH DAKOTA 57037 : 7ED

(6dl5) 263-3921 . 1‘3“?
SD WATS BO0-952-0004 4 d
MN AND A WATS BiX-239-7501

October 14, 1997

William Bullard

Executive Director

SD Public Utilities Commission
500 East Capiol

Pierre, SD 57501-5070

Re: Facilities based competitive local telephone service

Dear Mr. Bullard:

This letter will serve to inform the South Dakota Public Utilities Commission that Dakota
Telecom Inc. will begin providing dial tone in the Centerville, Harrisburg, Tea and
Viborg exchanges November 1, 1997, New Dakota Telecom Inc. facilities in these
communities will provide consumers with advanced telecommunications services.
including high speed data service.

Dakota Telecom Inc. believes it has met all applicable requirements to begin providing
consumers in these communities with a choice of telecommunications providers.

Sincerely,

—T f e
/L) -fk:rz?

Thomas W. Hertz

PresidenvCEQ
Dakota Telecom, Inc.

ce: Bruce Hanson, Fort Randall Telephone Company
+Mike Bradley, Attorney for Fort Randall
Bill Heaston, Attomey for US West Communications, Inc.
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October 16, 1997

William Bullard

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capitol

Pierre, South Dakota 5750}

Re:  Dakota Telecom, Inc. Provision of Service in Centerville and Viborg Exchanges
Docket No.: TC97-062

Dear Mr. Rullard

Ihe purpose of this letter is 10 address two issues: 1) the pending hearing on November 3
and 4, 1997, related 1o the Rural Telephone Company Exeraption (“Rural Exemption™); and 2)
the service obligations of Dakota Telecom, Inc. ia the Centerville and Viborg exchanges.

Randall Telephone Company (“Fort Randall™) under Section 251(f)(1) of the 1996 Federal
Telecommunications Act. Subsequently, Dakota Telecom. Inc. and Dakota Telecommunications
Systems, Inc. clarified the specific services they were requesting from Fort Randall. Based on
that request, Fort Randall has determined that it can provide the requested services and does not
need to invoke the Rural Exemption. Therefore. it does not appear that the Commission will
need 1o determine, at this time, whether to grant Fort Randall an exemption from the
interconnection obligations of Section 2514c). As such. the previously scheduled November 3
and 4, 1997 hearing is no longer required, at least with respect to the Rural Excmption issue.

If Dakota Telecom, Inc. or Dakota Telecommunications Systems, Inc. should, at a later
date, issuc a bona fide request for additional services, Fort Randal] will, at that time, evaluate
whether the Rur,| Lxemption should be maintained with respect to that service,




MOSS & BARNETT

William Bullard
October 16, 1997
Page 2

The second purpose of this letter is to discuss the October 14, 1997 lener from
Thomas W. Hertz, President and CEO of Dakota Telecom, Inc. In that letter, Mr. Hertz indicates
an intent to begin providing service by no later than November 1, 1997, in the Cemerville and
Viborg exchanges. At this time, the centificale of authonity granted to Dakota Telecom. Inc. does
not permit it 1o offer services in exchanges operated by a Rural Telephone Company.

Initially, the Commission noticed a proceeding to determine the service obligations which
should be imposed on Dakota Telecom, Inc.’s service offenings in the Centerville and Viborg
exchanges. On August 12, 1997, the Commission received a letter from Dakota Telecom, Inc.
requestir.g that the Commission suspend the hearing scheduled to determine whether Dakota
Telecom, Inc. should be required to meet the service obligations authonized under the 47 U.S.C
§ 253(f). Based on that request, the procedural schedule was suspended.

In light of the October 14, 1997 letter, Fort Randall requests ihat the proceeding to
determine the service cbligations to be imposed on Dakota Telecom, Inc, be rescheduled.
Further, Fort Randall requesis that the Commission advise Dakota Telecom, Inc. not to begin
providing “dial tone™ in Centerville and Viborg without first complying with the Commission's
Order requiring a determination of the service obligations related (o these Rural Telephone
Company exchanges.

Very truly yours,

MOSS & BARNETT
A Professional Association

N LS o S
Michael J. Bradley S
MIB/jih
cc: Rolayne Wiest
Thomas W, Hertz
Bruce C. Hanson

Richard D. Coit
13306121301 DoKX
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October 17, 1997

William Bullard

Executive Director

South Dakota Public Utilities Commission
300 East Capitol

Pierre, South Dakota 57350]

Dear Mr. Bullard

The October 16 1997 jenter sent to the Commission by Michael Bradlev on behalf of Fory
Randali Telephone Company (“Fort Randall") has been forwarded 1o me for a response.

With regard 10 Mr. Bradley's assertion that Dakota does not have authority 1o serve
consumers in Centerville and Viborg:

The Centificate of Authority granted 1o Dakota Telecom, Inc. (“DTT™) and Dakota
Teiecommunications Systems, Inc. (“DTS™) contain language which Mr. Bradley has
repeated characterized as granting incumbent rural telephone companies an exclusive
tranchise within their Service areas. The language upon which Fort Randall relies is

ontained in Conclusions of Law [l and IV from Dockets TC95-087 and TC96-050.
Ihose paragraphs read a5 follows:

m

The Commission grants DT1 [DTS] a statewide Certificate of Authority to
provide telecommunications services, including local exchange services.

However, with respect to rural telephone companies. DTI [DTS] will have
'0 come before the Commission in another proceeding before being able 1o

which allows the Commission 1o Tequire a company that seeks 1o provide
S€TVice in a rural service area 1o meet the requirements in 47 US.C.§
214{eX1) for designation as an eligibic telecommunications carrier. In
addition, the granting of statewide certific uon wii: not affect the
modifications for rura) telephone companies found in47 US.C, § 251(1.




v

The Commission declines to apply the exception for rural telephone
companies as histed in Conclusions of Law 1l to the cight exchanges US
WEST has proposed to sell to other local exchan ge carriers in South
Dakota. The Commission finds that thase exchanges are not currentls
ouned and operated by a rural telephone company as defined in 47 US.C
3133, subsection 47. Therefore, the provisions in the Federal
Telecommunications Act are not currently apphicable to these exchanges.

The former U S WEST ex sanges, including Centerville. Viborg, were
pecifically excluded from the Commission’s limitations on the statewide grant of
authority. Furthermore. DTS has been providing service in these exchanges since July of
1996. Dakoia has complied with the letter and the spint of the Commission's Orders
regarding competition. Fort Randall’s continued attempts 1o use the Commission's
POWETS 10 protect 1ts monopoly and preclude consumers in Centerville and Viborg from
having a choice of providers is well documented in the record

With regard 10 Mr Bradley's statement that the ( ommission mquiry into Fort Randall's
continued exemption from interconnection obligations “is no longer required”

I'he Telecommunications Act of |996 provides that “the State commission shall
conduct an inquiry for the purpose of determining whether to terminate the exenplion’
upon receipt of notice of a bona fide request made 10 a rural telephone cc npany. The
L-ommussion has determined that Dakota's request of September 15, 194 / was a bona
fide request. The statutory language is mandatory. If Fort Randall is a rural relephone
company within the meaning of the Act, it has been granted an exemption by operation of
law under 47 USC §251(f)( INB). Notice of Dakota's bona fide request for
interconnection with Fort Randall facilities in Centerville and Viborg triggered the
requirement for an inquiry by the South Dakota Public Utilities Commission with regard
10 ferminating the existing rural exemption

Mr. Bradley's statement that Fort Randall “does not need to invoke the Rural
Exemption” does not eliminate the need for a determunation as to whether the exemption
should be ierminated, but rather would support a determination by the Commission that
the exemption should be terminated

Sincerelv:

."-f/. /-_ , /; /-

[/ (P T

L7
Rﬁn'c'n G. Marmet




cc: Michael J. Bradley
Rolayne Wiest
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October 21, 1997

Robert G. Marmel
Dakota Telecom. Inc
POBox 127

Irene, SID 57037

Re:  Rural Telephone Company Status for the Centerville and Viborg Exchanges

Dear Mr. Marmet:

In your October 17, 1997 letter to William Bullard, you appear (o assert that the
Centerville and Viborg exchanges are not entitled to be treated as rural telephone company
exchanges. By this ietter, we formally remind you of the Settlement Agreement entered into by

Dakota with I ort Randall, which states on page 4, paragraph 6:

If Daketa makes a bona fide request to any Third Party Beneficiary for
interconnection in any of the New Exchanges, interconnection negotiations shall
be conducted on the same basis, in terms of applicable regulations, as if the initial
request to a Third Party Beneficiary were the initial request by Dakot~ for
interconnection in that exchange.

T'he meaning of this provision could not be clearer. Fort Randall is entitled 1o the full protections
of a Rural Telephone Company

Very truly yours,

MOSS & DARNETT
A Professional Association

YNy

Michael J. Bradley
MIB/jh
cc: Bruce Hanson
139203 2Z0R01 " DOC




Q‘o} DAKOTA TELECOM, INC.
IRENE, SOUTH DAKOTA 57037

{(65) 2p3-3921
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October 23. 1997

Michael J. Bradley

MOSS & BARNETT

4800 Norwest Center

90 South Seventh Street

Minneapolis, Minnesota 55402-0300

RE:  Rural Telephone Company Status for the Centerville and Viborg Exchanges.
Dear Mike
Thank you for vour letter of October 21, 1997,

The language which you have referenced in your letter is present in the Settlement
Agreement between U S WEST Communications, Inc. and Dakota Cooperative
Telecommunications, Inc., and subsidiaries. The paragraph you have referred torelates to
the “mterconnection negotiations”, Dakota has complied with that paragraph.

Dakota commenced new negotiations with Fort Randall Telephone Company., rather than
claiming that the negotiations which Dakota undertook with U'S WEST should be
imputed 1o Fort Randall. Dakota notified the State commussion of its request for
interconnection.

The rights which Dakota negotiated away all relate to interconnection obligations under
Sections 251 and 252 of the Federal Act. At no time did Dakota waive or bargain away
any rights or arguments regarding how it should be regulated under Section 253 (1) of the
Federal Act. | trust this will clear up any confusion on your part

!ﬁiqu' Hy. ]
_r; /,.-" /,-" ==
(/ ] H= /17,5..‘-.-5!

-

Robert G. Marmet
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November 10, 1997

William Bullard

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capriol

Pierre, South Dakota $750]

Re Late Filed Exhibit 25
Docket TC97-062

Dear Mr. Bullard:

Enclosed please find L = filed Fxhibit 25, which I5 an access line count by exchange for
Fort Randall Telephone Company. The total access line number of 6,542 is slightly higher than
that contained in Bruce Hanson's Prefiled Testimony. The attached Exhibit 25 is a more current
and actual customer count. The previous customer counts relied, in part, on access line counts
provided by US WEST Communications. Inc. at the time the exchanges were purchased.

Very truly yours,

MOSS & BARNETT
A Professional Associazion

7AW /4

( il 4
Michael J HrJLﬁL'}

MIB/jih
Enclosure
cc: All parties of record

FRIOTR A Me01" [W K




November

Centerville 642
Hermosa K20
Keystone 465
Lake Andes 905
Tubor 162
Fyndall 963
Viborg 735
Wagner L6350

6,542

T IF0) [N
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Hiadios M wmen

Decembeer 5, 1997
Willtam Bullard } RECEIVED

Executive Director e
South Dakota Public Utihnies Commission

= 1aqy

.'_.lg)l,'q. Fu

State of South Dakota o =- HAKOTA § UBLIC

500 East Capuol MM |

SD 57501 FAX Recorvémt!

Picrre,

Re In the Matter of Request by for Interconnection witk Fort Randall Telenhone
L ompany
Docket Noo: TCYT-002

Dear Mr. Bullard

Enclosed please find an original of the executed Settlement Agreem at between Font
tandall Telepbone Company and Dakota Telecom, Inc.. Dakota Telecommunications Svstems,
Inc. and Dakota ( -n-;tcm'lt.: Felecommunications, Inc. in the above entitled Dockel. Also

enclosed 15 4 Certificate of Service

Very truly yours,

MOSS & BARNETT

A PProfessional Association

-'-..uc,i .:-rl""i'd‘_

P

Michael J. Bradley ~

MIJB/ih
Enclosures

11901911
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SETTLEMENT AGREEMENT ULITIES Comeees
ITILITIES COMMISSION
I'his Agreement is made and entered into as of November 19, 1997 by and between Fon
Randall Telephone Company (“Fort Randall”) and Dakota Telecom, Inc, (“DT17). Dakota
Telecommunications Systems, Inc. and Dakota Telecommunications Group, Inc. (formerly
Dakota Cooperative Telecommunications, Inc.) (collectively “Dakota™)

RECITALS

Whereas. Dakota desires to provide local telecommunications services in the
Centerville and Viborg exchanges operated by Fort Randall;

Whereas, Dakota and Fort Randall (“the Parties™) desire to enter into an intenim
interconnection agreement that will be in effect until such time that a permanent
interconnection agreement is approved by the South Dakota Public Utilities Commission
(“Commission”) pursuant 1o 47 US.C. § 252 ("Permanent Interconnection Agreement”);

Whereas. the Parties wish to resolve all issues and disputes that have ansen, or which

could arise in the following proceedings:

IN THE MATTER OF THE FILING BY DAKOTA TELECOM. INC.. DAKOTA
TELECOMMUNICATIONS SYSTEMS, INC, AND DAKOTA COOPERATIVI
FELECOMMUNICATIONS, INC, FOR INTERCONNECTION WITH FORT RANDALIL
TELEPHONE COMPANY, Docket TC97-062, currently pending before the Commission:

DAKOTA TELECOM, INC.; DAKOTA TELECOMMUNICATIONS SYSTEMS,
INC.: and DAKOTA TELECOMMUNICATIONS GROUP, INC. vs. PUBLIC UTILITIES
COMMISSION OF THE STATE OF SOUTH DAKOTA. Civ, 97-292: and

DAKOTA TELECOM, INC, vs. JAMES A. BURG, PAM NELSON, LASKA
SCHOENFELDER., Commissioners of the Public Utilities Commussion of the State of South
Dakota, Civ. 97.425

WHEREFORE, 1T IS AGREED AS FOLLOWS:

l. DT1 agrees to the following conditions - n its authority to offer local

telecommunications service in Fort Randall’s service area/study area.

A DTI will oftfer, on a nondiscriminatory basis, basic local services to all

customers residing within the Centerville and Viborg exchanges

B D11 will provide notice of the availability of nts basic local services to
all customers in the Centerville and Viborg exchanges and shall comply with any future




Commission rules concerning the advertising/notice obligations of eligible
telecommunications carmicrs

C DT1 will ofTer a local calling scope which is at least as large as the
existing local calling arca ollered by Fort Randail.

D DT1's out-of-town rates will be no greater than DT s in-town rates

I DT will satisfy the requirements of paragraph 1. Clauses A through D
inclusive, for both the Centerville and Viborg exchanges by the end of the 1999 construction
season, and shall satisfy the requirements of paragraph 1. Clauses A through D inclusive,
within 12 months of initiallv offering local exchange service in any other Fort Randall
exchange

2 The Parties agree to resolve all current issues related to the rural exemption of
Fort Randall from47 US.C. § 251(b) and (¢), pursuant to 47 US.C, § 251(fK 1) inthe
following manner

A The Parties agree that, based on the above service obligations, the
Commission is not required to and should not determine whether any or all of Fort Randall’s
Rural Exemption from the requirements of 47 11.5.C. § 251(c) should be terminated with
respect to DTI's service offerings in the Centerville and Viborg exchanpges

B If DT1 elects to provide local service in any Fort Randall exchange,
Fort Randall agrees to waive the Rural Exemption as it applies to 47 US.C. 251(c)4; and
ofler resale of its retail services at wholesale rates, subject 1o such reasonable restrictions on
resate as are allowed under state and federal law. Fort Randall agrees v waive the Rural
Exemption from 47 ULS.C. § 251(cK 1) with respect to negotiating the particular terms and
conditions to be contained in the Permanent Agreement to fulfill the duties described in
Section 251(b) and (c)i4)

3. Ihe provisions of Paragraph | and 2 of this Agreement shall apply to DT
parent corporation, affiliates, and subsidiary corporations should any of those entities offer
local services in anv Fort Randall exchange. Dakota shall not employ, authorize or direct its
officers, agents, employees, directors, successors and assigns in any way to defeat or
undermine the purpose of this Agreement

4 The Parties agreed that DT1 has not requested universal service funding at this
time, and the Commission should not, in Docket TC97-062, determine whether DTI should
gualify tor umversal service funding. It is further agreed that this issue should be determined
at the time DTI seeks universal service funding for its facilities used to provide local service
in the Centerville and Viborg exchanges

FEEURS LI Iy 2 3




5 The Purties agree to the following terms with respect to an intenm
interconnection agreement

A The tacihities used for the interconnection and transport of local traffic
under this Agreement shall be dedicated Tacilities between Fort Randall’s Centerville and
Viborg exchanges and the switch used by DTI facilities at a single point in Viborg (the
“Interconnection Facilities™).  The Parties shall separately agree on the specific technical
requirements of those Interconnection Facilities.

§] Each party shall be responsible for the installation and maintenance of
the Interconnection Facilities on their respective side of the meet point (which meet point
shall be separately negotiated by the Parties).

C Ihe Parties agree to complete the physical connection of their
respective portions of the Interconnection Facilities as soon as reasonably possible, and by no
later than December 1, 1997, Completion of the Interconnection Facilities includes
installation of the transport Tacilities and all necessary switch changes, including
programming Fort Randall’s switches 1o recognize NXXs being used by DDT1 tor service 1o
customers

D Ite Parties agree to use a “bill and keep™ arrangement for termination
of local traffic tramsferred from one Party to the other Party (the “Local Traflic™) using the
Interconnection Facilities. Ellective with Fort Randall’s switch change out in Wagner and
the rehoming of the Centerville and Viborg remote switches to the Wagner switch, which s
scheduled 1o occur a1 the end of the first quarter of 1998, both Parties agree 10 measure the
Local Traflic and agree that such Local Traflic shall become subject to the reciprocal,

vmmetrical compensation arrangements contained in the Peninanent Interconnection
Agreement, 17 the Permanemt Interconnection Agreement is entered into after the date
1. ;asurement of the | ncal Traffic commences, the Parties agree to make a true-up payment
within 30 days of the Permanent Interconnection Agreement becoming effective,

I Fort Randall 15 currently unable to offer local referral announcements
following customer number changes because of equipment limitations.  Each Party shall as
500N as reasonably possible, but not later than the end ol the first quarter of 1998, make a
good faith effort to make referral announcements available in accordance with the Act, and
shall, if referral announcements can be made available, establish a rate or other recovery
mechanism ' recover the cost of the service. The Permanent Interconnection A greement
shall address local service announcements. As an altemative, Fort Randall is willing 1o
provide remote call forwarding at the following rates: $5 nonrecurring charge per customer
for implementing the service, and a recurming charge oi $3.50 per month for each increment
ol 20 numbers recewing this service
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F. The Parties agree (o resolve service iSsues, Mamienance 1ssues and
on-going operational issues using the same business standards that are prevalent in the

telecommunications industry

6. I'he Parties agree that the above-described legal procecdings currently pending
before the Commission and the Circuit Court shall be resolved as follows

A I'he Parties agree to present this Agreement to the Commission by no
later than November 21, 1997, along with a request that the Commission issue an Order
accepting Paragraphs | through 4. inclusive. of this Agreement and closing Docket
No. TC97-062. The Parties agree not to appeal an Order accepting the Agreement. Itis
further agreed that if the Commission does not issue such an Order, the Settlement shall be
withdrawn with respect to Paragraphs | through 4, and the Parties shall be free to argue their
respective positions on all outstanding issues without regard to this Agreement.

I Dakoa agrees Lo dismiss with TWTL‘EULiI.LL‘ both Docket Civ. 97-292 and
Docket Civ. 97-425 by no later than November 21. 1997

7. Ihis agreement shall be binding upon and benefit cach of the Parties and their
respective affiliates, subsidiary corporations, their officers, agents, employees, directors,

successors and assigns

DAKOTA TELECOM. IN FORT RANDALL TELEPHONE CONPANY
- 1 I rl
By: I Tl - 3y b, IR .
Thomas Hertz Bruce Hanson
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SDI I C South Dakota Independent
Telephone Coalition, Inc.

Richard D. Coit Bette Dozier

Executive [hre

Adminisrrative Assistant

November 24, 1997
RECEIVED

[0V 25 1997
William Bullard, Executive Director NO¥ 25 139

South Dakota Public Utilities Commission SOUTH DAKOTA PUBLIC
State Capitol Building UTILITIES CCMMISSION
500 East Capitol Ave.

Pierre, SD 57501

RE: Inthe Matter of the Filing by Dakota Telecom, Inc,, Dakota
Telecommunications Systems, Inc. and Dakota Cooperative
Telecommunications, Inc. for Interconnection with Fort Randall
Telephone Company, Docket No, TC97-062

Dear Mr. Bullard:

The purpose of this letter is to inform the Commission that SDITC, as a party, to the shove
referenced Docket, has reviewed the settlement agreement entered into beiween Fort Randa!!
Telephone Company and the Dakota companies and for the limited purpose of resoiving the
Docket TC97-062 proceedings and also the proceedings currently pending with the State Circuit
Court, Civ. #s 97-292 and 97-425, would not oppose a Commission order accepting paragraphs
| through 4, inclusive, of the agreement.

A copy of this letter has been forwarded 1o the other parties of record.

Ric! :
Executive Director and General Counsel
Robert Marmet

Rolayne Ailts Wiest
Mike Bradley

7 Enst Capitol Ave, * Suite 206 * Pictre. 5D 57501 = Phonc (605) 224-7629 » Fax (605) 224.1¢ 17




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA ORDER APPROVING
TELECOM, INC., DAKOTA SETTLEMENT AGREEMENT
TELECOMMUNICATIONS SYSTEMS, INC., AND CLOSING DOCKET
AND DAKOTA COOPERATIVE

TELECOMMUNICATIONS, INC,, FOR TC97-062
INTERCONNECTION WITH FORT RANDALL

TELEPHONE COMPANY

On June 3, 1997, Dakota Telecom, Inc , Dakota Telecommunications Systems, Inc.,
and Dakota Cooperative Telecommunications, Inc. (collectively Dakota) filed a Notice of
Request for Interconnection with Fort Randall Telephone Company (Fort Randall) with the
Public Utilittes Commission (Commission). Al its July 15, 1997, meeting, the Commission
granted intervention to SDITC. At a July 18, 1997, ad hoc meeting, the Commission found
Dakota's request was not a bona fide request as required by 47 U S.C. Section 251(f)(1)
The Commission issued a hearing notice on July 31, 1897, to consider whether Dakota
should be required to meet Eligible Telecommunications Carnier (ETC) requiremenis
before baing allowed to provide service in exchanges owned by Fort Randa''

On August 4, 1997, Dakota filed an appeal of this matter to the Circuit Court. Sixth
Judicial Circut and sought a stay in these proceedings On Aug st 8, 1997, Fort Randall
and intervenor SDITC filed for removal of the appea! to the United States District Court
District of South Dakota Dakota requested that the Commission suspend these
proceedings in light of these appeals. By order dated August 14, 1997, the Commission
suspended the procedural schedule in this matter

On August 15, 1997, Dakota filed an application with the Commission requesting
interconnection, services and network elements from Fort Randall and requesting that the
Commission determine whether the exemption from the obligation of negotiating
interconnection with Dakota by Fort Randall should ba terminated

This matter again came to the Commission at its September S, 1957, regular
meeling, at which time it found Dakota's request for interconnection dated August 15,
1997. to be a bona fide request. A hearing was ordered on Oclober 3, 1997, and was
held on November 3, 1997, in the State Capitol

On November 21, 1997, the Commission received a Settlement Agreement between
the parties The parties requested that the Commission approve paragraphs 1-4 of the
Settlement Agreement and close the docket

Al its regularly scheduled December 2, 1897, meeting, the Commission considered
the Settlement Agreement dated November 19, 1997, and which was entered into between
Dakota and Fort Randall




The Commission has junsdiction over this matter pursuant to Chapters 1-26 and

49-31, SDCL and the Telecommunications Act of 1996

Upon review of the Seltlement Agreement, the Commission found that it would
approve paragraphs 1-4 of the Settlement Agreement. As the Commission’s final decision

in this matter, it is therefore

ORDERED that the Settlement Agreement is incorporated by reference and the
Commission approves paragraphs 1-4, and it is

FURTHER ORDERED that the docket is closed

Dated al Pierre, South Dakota, this /< “{' day of December, 1997

CERTIFICATE OF SERVICE

The wnderugned hereby certifes thal tha
documert has Deen served Lodey uDon 8 partes of
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