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DAKOTA COOPERATIVE TELECOMMUNIC ATIONS, INC.
P.O. Box 66 - IRENE, SOUTH JAKOTA { /037
TELEPVONE (605) 7 13-3301
FAX (505) 263. /995

February 10, 1997

RECE) /pp

BY FIRST CLASS MAIL

William Bullard, Executive Director
South Dakota Public Utiliies Commission
500 East Capitol

Pierre, South Dakota 57501

Dear Mr. Bullard

Enclosed please find a letter to yourself and Rolayne Wiest, Commission Counsel, along
with eleven copies of the same.

v
Please file stamp and date the extra copy and retumn to Robert G. Marmet, attorney for
Dakota in the enclosed self-addressed stamped envelope. Thank you

Sincerely,

Kristie Lyngstad
Administrative Assistant




7097-014

DAKOTA COOPERATIVE TELECOMMUNICATIONS, INC.
P.O. Box 66 - IRENE, SOUTH DAKOTA 57037
TELEPHONE (605) 263-3301
FAX (605) 263-3995

RECEIVED
FEB

SOUTH DAk ()}
UTILITIES ¢

February 10, 1997

William Bullard, Jr Rolayne Ailts Wiest
Executive Director Commission Counsel
Public Utihities Commission Public Utiliies Commussion
500 East Capitol 500 East Capitol

Pierre, SD 57501 Pierre, SD 57501

Dear Mr. Bullard and Ms. Wiest

By this letter, Dakota Cooperative Telecommunications, Inc. and its subsidiary
companies, Dakota Telecom, Inc. and Dakota Telecommunications Systems, Inc
(“Dakota™) are requesting the South Dakota Public Utilities Commission to determine
whether it objects to waiver by the FCC of the definition of “Study Area” contained in the
Part 36 Appendix-Glossary of the Federal Communications Commission’s rules to allow
Dakota to expand its South Dakota study area boundaries to include the new local
exchange facilities it 1s constructing in Viborg and Centerville, South Dakota

If the South Dakota Public Utilities Commission does not object to such a waiver by the
FCC, Dakota requests that you provide us with a letter to that effect. The requested letter
will be part of Dakota’s application to the FCC for the study area waiver

The South Dakota Public Utilities Commission has already granted Dakota Telecom, Inc.
.md Dakota Telecommunications Systems, Inc. statewide authority to provide

Servi cluding local exchange services. Dakota will provide
service to consumer in the C mluullr and Viborg exchanges through its subsidiaries,
and has begun providing such services

Dakota’s current study area completely surrounds the Viborg and Centerville exchanges.
Dakota is building a new, state of the art switching facility in Viborg, which is centrally
located with respect to Dakota's service area. This new network facility will permit
Dakota to provide consumers in Viborg and Centerville with greatly enhanced

telec ations services, incli g all CLASS features, caller 1D, enhanced business
features, ISDN, state of the art data services and Internet access, as well as interactive
video for distance learning and telemedicine




William Bullard, Jr
Rolayne Alts Wiest
February 10, 1997

Your prompt attention to this matter 1s greatly appreciated

Suncerely,

/

2 e

Robert G. Marmet
Attorney for Dakota
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TELECOMMUNICATIONS SERVICE FILINGS

These are the telecommunications service filings that the Commission has received for the period of

01/31/97 through 02/13/97

1 you need a complete copy of 4 filing faxed. overnight expressed, or mailed 10 you, please contact Delaine Kolbo within five days of this filing,

Public Utilities Commission
State Capitol 500 F
Pierre, SD

Capitol
5C1-5070
) 332:1782

(635) 7733809

DOCKET

NUMBER TITLE/STAFF/SYNOPSIS

DATE INTERVENTION
FILED DEADLINE

REQUEST FOR CERTIFICATION OF AUTHORITY

Applicaton by Telco Partners. Inc for a Certificate of Authority to operate as a telecommunicatons company within the state
of South Dakota (Staff. TH/CH) Applicant seeks authorty to provide MTS out-WATS. in-WATS, and calling card services.
Applicant does not intend to prowde operator services. 900 or 700 services.

Appiicaton by Tele-Tech, Inc to amend ts Certificate of Authority to provide local exchange services within the state of South
Dakota (Staff THKC) “Tele-Tech. Inc intends to offer local exchange service on a resale of facilites basis, or a combinaton
of both  The exact manner in which Tele-Tech, Inc. will provde these services in South Dakota depends upon the result of
negotiations with the incumbent local exchange carriers. Tele-Tech, Inc. will not offer any local service in areas presently
served by independent rural telecommunications ¢ unless as an eligible carner
pursuant to the Federal Act §214(e)(1) and 253(f). and then only upon approval by the Public Utlity Commuission of any required
interconnection agreement as prescribed by §252 of the Act

02,2897

Apphcaton by Amencan Long Lines. Inc for a Certificate of Authority to operate as a telecommunications company within the
state of South Dakota (Staft DJ/CH) Applicant seeks authority to offer outbound tele: services 10

and business customers. utilizing switched and dedicated access. Applicant will also offer travel card and inbound toll-free
seri

Application by International Gateway Communicatons, Inc for a Certficate of Authonty to operate as a telecommunications
company within the state of South Dakota (Statf DJ/ICH) Apphicant seeks authonty to provide MTS. out- WATS, in-WATS
and calling card services_ Applicant does not intend to provide operator services. 900 or 700 services

STUDY AREA WAIVER REQUEST

subsidiary companwes, Dakota Telecom. Inc and Dakota
Dakota) are requesting that the South Dakota Public Utifies Commission determine
the definon of “Study Area” contained in Part 36 Appendix-Glossary of the FCC's
allow Dakota to expand its South Dakota study area boundaries 1o include the new local exchange facilites it is
ucting in Viborg and Centerville  Dakota will provide service to consumers in the Centerville and Viborg exchanges
through s subsidianes, and has begun provding such services. Dakota's current study area completely surrounds the Viborg
and Centerville exchanges Dakota is building a new. state of the art switching facilty in Viborg, which is centrally located with
respect to Dakota's service area If the Commission does not object to such a waiver by the FCC. Dakota requests that the
PUC prownde Dakota with a letter to that effect
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South Dakota Independent
Telephone Coalition, Inc.
———————————————————————————————————————————

Bette Dozier
Administrative Assistant

Richard D. Coit

Executive Direc

February 28, 1997
RECEIVED

Mr. William Bullard Jr

Executive Director FEB 2§ 1997
South Dakota Public Utilities Commission SOUTH DAKOTA PUBLIC
500 East Capitol Avenue UTILITIES COMMISSION
Pierre, SD 57501

RE: Docket TC97-014 (In the Matter of the Request by Dakota Telecom., and it's Subsidiaries
For Waiver of Study Area Definitions)

Dear Bill

Enclosed is the original and 10 copies of SDITC's Petition to Intervene in the above referenced
docket

Thank you for your assistance in this matter

Executive Director and General Counsel

RDC/bd
Enclosures

cc Robert Marmet, DCT Counsel
Jack Brown, SDITC President

&) 207 East Capitol Ave. ® Suite 206 » Pierre, SD 57501 » Phone (605) 224-7629  Fax (605) 224-1637




BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF SOUTH DAKOTA RECEIVED

Pa—— FEB 28 1997

IN THE MATTER OF THE REQU

DAKOTA COOP. TELECOMMUNICATIONS, SOUTH.DAKOTA LB
INC. AND ITS SUBSIDIARY COMPANIES,

DAKOTA TELECOM, INC. AND DAKOTA DOCKET TC97-014
TELECOMMUNICATIONS SYSTEMS, INC.

FOR WAIVER OF STUDY AREA

DEFINITIONS

Petition to Intervene
The South Dakota Independent Telephone Coalition ("SDITC”) hereby petitions the
Commission for inter sention in the above captioned proceeding pursuant to SDCL 1-26-17 1 and

ARSD Sections 2010011502, 20 1001 15.03 and 20:10 01:1505 In support hereof, SDITC

states as follows.

I SDITC is an incorporated organization representing the interests of numerous

ve, ind dent and | teleph: hroughout the State of

South Dakota

2 As expressly noted in the Bylaws of SDITC. duly adopted by the Coalition, “one of the

primary purposes for the formation and existence of the South Dakota Independent Telephone

Coalition is representation by the Coalition before the South Dakota Public Utilities Commission *

The member companies of SDITC have delegated to the SDITC Board of Directors and its
President the authority to intervene on their behalf in PUC proceedings which will or might

potentially impact their common interests

3 Dakota Cooperative Telecommunications, Inc  and its subsidiary companies

(collectively referred to as "DCT™) have by letter to the Commission dated February 10, 1997,




requested that the Commission make a determination that it does not object to DCT seeking a

"study area" waiver with the Federal Communications Commussion ("FCC™) which would allow 1t

1o expand its South Dakota study area boundaries to include new local exchange facilities it is

constructing in the communities of Viborg and Centerville The Viborg and Centerville exchange
areas are currently being served by US WEST Communications, Inc ("US WEST”), but are being
purchased by the Fort Randall Telephone Company (“Fort Randall") The Commission gave its
approval to Fort Randall's purchase of the exchanges by its Order dated October 24, 1996 n
Docket TC96-125  In the Order, the Commission indicated that it had no objection to the FCC
granting Fort Randall and US WEST study area waivers which would reflect the Viborg and
Centerville exchange sales  Fort Randall and US WEST have at this time pending with the FCC a

request for the necessary study area waivers

4 The filing by DCT raises issues concerning the Commission's obligation under 47

USC §214 10 d "eligible tel cations carriers”

S Pursuant to Section 214(e)2) of the Telecommunications Act, it is the Commission's
responsibility to designate which LEC or LECs are "eligible telecommunications carriers”
("ETCs") or, in other words, which carriers will be eligible to receive federal universal service
funding Further, in the case of areas served by "rural telephone companies” such as Fort Randall,
before the Commission can designate more than one ETC in rural service areas, Section 214(e)2)
requires a finding by the Commission that designating more than one ETC would be in the public

interest

6 Study arcas have been established at the federal level, specifically, for purposes of
determining universal service distnibutions to LECs  If the Commission grants DCT's request in
this matter indicating that it has no objection to the FCC redefining DCT's study area to include
Viborg and Centerville, it in effect would be indicating that DCT should be viewed as an ETC in

serving such areas




7 SDITC would object to the Commission making any such determination  Clearly,
DCT would not qualify under the Telecommunications Act as an ETC in its provisioning of local
exchange services in Viborg and Centerville  DCT asks this Commission to concur in its study
arca waiver request, but under the Federal Act it cannot properly be designated an ETC without
first establishing that its provisioning of service meets the ubiquitous service requirements
imposed by § 214(e)1)XA) and (B) Also, this Commussion has already in its Order in Docket
TCY96-125 indicated that 1t has no objection to the FCC granting study arca waivers necessary to
incorporate the Viborg and Centerville exchanges into Fort Randall's study area  In doing so, this
Commission gave recognition 1o the fact that Fort Randall would be assuming US WEST's carrier
of last resort obligations and would at some point be applying for ETC status Under Section
214(e)2), the Commission cannot proceed to designate an additional carnier to serve as an ETC

d a review and d that such

in the Viborg and ( znterville exchanges without

designation would be in the public interest

8 The £ling by DCT is a blatant attempt on its part to avoid the requirements applicable
to ETC designations set forth in Section 214 of the Telecommunications Act. Obviously, at the
present time DCT is in no position to claim that it meets the ETC requirements It is not presently

capable of providing telephone services to either all customers in the Viborg and Centerville

exchanges or all ¢ s gl the ble service area. Moreover, until the FCC has

c leted its sal service

and the federal universal service support mechanism is
better defined, it is not possible for the Commission to make a decision on the issuc of whether
designating more than one ETC relative to the Viborg and Centerville exchanges would be in the

public interest

9 In view of the requirements of 47 U S € Section 214, the Commission should reject

DCT's filing  Furthermore, if DCT in fact proceeds to file a study arca waiver request with the

FCC, this Commission should object to the FCC filing The FCC should be informed that DCT as




a company which plans to compete in the Viborg and Centerville exchanges has not been granted

ETC status and that, accordingly. it is not entitled to the study area waiver

10 Fort Randall Telephone Company is an SDITC member company Based on the

direct interest of Fort Randall in this matter and also because this matter raises issues concerning

' of the Telec: Act that are 1o and may affect other SDITC

P
member companies, SDITC is an interested party to this Docket and seeks intervening party

status

11 SDITC respectfully requests permission to intervene on behalf of its member

companies and an opportunity to be heard in this matter

Dated this Zg#, day of February, 1997

Respectfully submitted

A .
A LA
Richatd D Coit, Exseutive Director & General Counsel
South Dakota Independent Telephone Coalition
207 East Capitol, Suite 206
PO Box 57
Pierre, SD 57501
Telephone (605) 224-7629




CERTIFICATE OF SERVICE

I hereby certify that an original and ten copies of SDITC's Petition to Intervene
were hand delivered on the J2*“-day of February, 1997, to the following person

William Bullard Jr

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capitol Avenue

Pierre, SD 57501

and a true and correct copy was delivered via facsimile and also via the US Postal Service
addressed to the following person

Robert G. Marmet

Attorney for Dakota Cooperative
Telecommunications, Inc

PO Box 269

Centerville, SD 57014

<
ortkr NN ong
Bette Dozier 7
Administrative Assistant

SDITC

207 East Capitol, Suite 206

Pierre, SD 57501




S & BARNETT

& $ RECEIVED

William Bullard g_.i' MAK 199;

Executive Director b SOUTH pax
South Dakota Public Utilities Commission ITILITIES ¢ oo A PUBLIC
State of South Dakota MMISSIoN
500 East Capitol

Pierre, South Dakota 57501

Re In the Matter of Request by Dakota Cooperative Telecommunications, Inc. and Its
Subsidiary Companies, Dakota Telecom, Inc. and Dakota Telecommunications
Systems, Inc. for Waiver of Study Area Definition
Docket No.: TC97-014

Dear Mr. Bullard
Enclosed please find an original and eleven copies of the Petition for Intervention and
Comments by Fort Randall Telephone Company in the above entitled Docket. Also enclosed 1s a
Certificate of Service
Very truly yours,
MOSS & BARNETT

A Professional Association

ftekrad e

Abe,
AR £ &~
Michael J. Bradley v

MIB/jjh
Enclosures

¢ All parties on service list
D62 170001 I




(Lo 28 391
FAX Received — RECE,VED
MAR [ 3
BEFORE THE PUBLIC UTILITIES COMMISSION 1997
OF THE S OF SOUTH DAKOTA TUTH DAKOTA pugyc
MMISSION

IN THE MATTER OF THE REQUEST BY DAKOTA ) 1C97-014
COOPERATIVE TELECOMMUNICATIONS, INC )
AND ITS SUBSIDIARY COMPANIES, DAKOTA ) PETITION FOR INTERVENTION
TELECOM. INC. AND DAKOTA ) AND COMMENTS BY
TELECOMMUNICATIONS SYSTEMS, INC. FOR ) FORT RANDALL TELEPHONE
WAIVER OF STUDY AREA DEFINITION ) COMPANY

Dakota Cooperative Telecommunications Inc. and its subsidiary companies, Dakota
Telecom. Inc. and Dakota Telecommunications Systems Inc. (“Dakota”), have requested that
the South Dakota Public Utilities Commission (“Commission™) advise the Federal
Communications Commission (“FCC™) that it does not object to a waiver by the FCC of the
definition of “Study Area” contained in Part 36 of the Code of Federal Regulations to allow

Dakota to expand its South Dakota Study Area boundaries to include Dakota's new local

exchange facilities it is constructing in Viborg and Centerville. Fort Randall Telephone

Company (“Fort Randall”) secks permission to intervene in this proceeding for the purpose

of objecting to Dakota’s request. As is explained below, expansion of Dakota’s Study Areas
to include the Centerville and Viborg exchanges would be inappropriate because: 1) Dakota
is not providing the level of services required (o qualify for universal service support in those
exchanges; and 2) Dakota will not provide qualifying service throughout Fort Randall’s

service area, as required by the Act




Fort Randall's Legal And Financial Interests May Be Adversely Affected As A
Result Of This Proceeding.

Fort Randall should be permitted to intervene in this proceeding because its legal and
financial interests may be adversely atfected as a result of this proceeding. Fort Randall has
agreed 1o purchase the Viborg and Centerville exchanges from US WEST Communications,
Inc. (“USWC™). The Commission approved the purchase of those exchanges by Fort Randall

in its Order dated October 24. 1996, in Docket TC96-125. Fort Randall has an interest in this

proceeding because a decision extending Dakota’s Study Area into those exchanges may

negatively affect the level of universal service funding available to Fort Randall for serving
these exchanges in “he future. Further, as discussed below, Dakota would not qualify for
universal service funding under the Telecommunications Act of 1996 (“Act”), and the
provision of universal service funding to Dakota, a future competitor of Fort Randall’s,
cannot be demonstrated to be in the public interest

|18 Dakota Should Not Receive Universal Service Funding For Its Facilities In The
Viborg and Centerville Exchanges.

A. Dakota Does Not Satisfy The Service Requirements Of An ble
‘Telecommunications Carrier in the Centerville And Viborg Exchanges.

Dakota wishes to extend its study area in order to obtain universal service funding for
the facilities it is constoucting for the purpose of providing competing local exchange service
in the Centerville and Viborg exchanges. Dakota’s authority to provide competing local
exchange service is based on the Act. Any extension of Dakota’s rights to obtain universal
service funding should similarly be determined under the provisions of the Act. It is clear

that Dakota does not qualify for universal service funding under the Act

RAGT125101" DI




Section 214(¢) requires that universal service funding be provided only to an cligible
telecommunications carrier (“ETC) and establishes several specific requirements for

becoming an ETC. Dakota fails to satisfy those requirements in either the Centerville or

Viborg exchanges and, therefore, should not be permitted to extend its Study Area to include

those exchanges.
More specifically, Section 214(¢) provides in relevant part:

A common carrier designated as an eligible telecommunications
carrier under paragraph (2) or (3) shall be eligible to receive universal
service support in accordance with section 254 and shall,
throughout the service arca for which the designation is
received--

(A) offi“ the services that are supported by Federal
universal service support mechanisms under section 254(c),
cither using its own facilities or a combination of its own
facilities and resale of another carrier’s services
(including the services offered by another eligible

communications carrier); and

(B) adventise the availability of such services and the
charges theretor using media of general distribution

(Emphasis added.) At this time, there is no indication that Dakota will provide all of th.
services eligible for universal service support to all customers throughout the appropriate
study area, or that it has published the availability of its services to all customers.

The Act requires stisfaction of these service requirements in order to prevent a
competitor from receiving universal service funding while selectively serving only the most
desirable customers -- presumably those with a lower than average cost of service. Ifa
competitor could selectively serve some customers while receiving universal service funding,
it would obtain an unfair economic advantage over the incumbent local exchange carrier

(“LEC") which would serve the remaining higher cost customers

21971251010 IXX




In addition, a carrier cannot qualify as an ETC through pure resale. It must provide
the required services using at least some of its own facilities. This is an important limitation
on the ability to receive universal service support because universal service funding should
be provided to cover the cost of the facilities used to provide the service. While Dakota has
expressed the intent to develop its own facilities, it cannot use those facilities to provide local
service in the Viborg and Centerville exchanges without first obtaining an interconnection
agreement permitting the interexchange of traffic between the itselt and the incumbent LEC.
Dakota does not have an interconnection agreement.

While Dakot  may claim an intent to satisfy the requirements of an ETC, it is clear

that it does not currently satisfy those requi ents, and any determination on
should not be made until there is proof of actual compliance. Therefore, Dakota’s request is,
at best, premature and should not be granted at this time.

B. Universal Service Funding To Dakota Has Not Been Shown To Be In The
Public Interest.

Dakota is seeking universal service funding for future facilit However, in the
future, the Centerville and Viborg exchanges will be owned by a Rural Telephone Company,
and Section 214(e) of the Act does not permit a competing LEC, like Dakota, to receive
universal service funding absent an express finding by the Commission that funding two

ETCs is in the public interest. Until the federal universal service funding mechanism is

better defined, it is not possible to make a finding that funding two ETCs in the Centerville

and Viborg exchanges would be in the public interest.

Section 214(¢) provides in relevant part

921971251011 INX




(2) DESIGNATION OF ELIGIBLE TELECOMMUNICATIONS
CARRIERS-

Upon request and consistent with the public interest. convenience. and
necessity. the State commission may, in the case of an area

served by a rural telephone company designate more than one common
carrier as an eligible telecommunications carrier for a service area
designated by the State commission, so long as cach additional

requesting carrier meets the requirements of paragraph (1)

Before designating an additional eligible telecommunications

carrier for an area served by a rurai telephone company, the

State commission shall find that the designation is in the

public interest

At this time, in the absence of an established federal universal service funding mechanism,
is not be possible for the Commission to find that authorizing a second ETC “is in the public
interest.”

Dakota Fails To Satisfy The Service Area Obligati ToBe AC
ETC In A Rural Service Area.

Pursuant to Section 214(e)(1) and (5), in order for a competing LEC, like Dakota, to
qualify for universal service funding in an area served by a Rural Telephone Company, such
as Fort Randall, the competing LEC must satisfy the ETC obligations throughout the Rural

I'elephone Company's service area. Dakota does not satisty that requirement

Section 214(e)(5) defines the service area to which the ETC service obligations apply

as a Rural Telephone Company’s study area, unless the FCC and the Commission determine
a different service area taking into account the recommendation of the Federal-State Joint
Board. The Federal-State Joint Board has recommended defining the service area for
customers served by a Rural Telephone Company as the Rural Telephone Company’'s study
arca

Y2I9TNZS1011 1K




The purpose of this requirement is to prevent a competitor from selectively competing
against an incumbent LEC in limited exchanges. This is an important economic protection
for the incumbent LEC because it assures that a competitor will not receive universal service
funding unless it incurs a cost of service similar to that of the incumbent LEC. Absent such
protection, the competing LEC would obtain an unfair competitive advantage.

Once Fort Randall acquires the Viborg and Centerville exchanges, Dakota cannot
qualify for universal service funding unless it satisfies the ETC service obligations
throughout Fort Randall’s Study Area.' Based on Dakota's request to extend its study area to
the Viborg and Centerville exchanges, it is clear that Dakota does not intend to serve all of
Fort Randall’s Study Area. :

Il.  Conclusion.

Dakota’s request that the Commission indicate that it does not object to a waiver
allowing Dakota to extend its Study Area to include the Centerville and Viborg exchanges
should be denied. Further the Commission should indicate to the FCC that it objects to such
an extension of Dakota’s Study Area: 1) Dakota is not satisfying the obligations of an

ETC -- it is not offering local exchange service to all end users in the Viborg and Centerville

T'he purpose of this obligation is to prevent competitors from selectively competing in more
desirable exchanges while leaving the Rural Telephone Company with the obligation of
serving the less desirable exchanges

* Fort Randall’s study area includes the Wagner, Lake Andes and Tyndall exchanges in
southeastern South Dakota and the Hermosa and Keystone exchanges (operated by its
affiliate Mount Rushmore Telephone Company) in western South Dakota.  After the close of
the sale by USWC, the Study Area will be expanded to include Tabor, Centerville and
Viborg

92197125101 XX




exchanges and, in fact, is unable to provide such service at this time; 2) it cannot be

determined at this time that allowing Dakota to receive universal service funding in

exchanges served by a Rural Telephone Company is in the public interest; and 3) Dakota
does not intend to satisfy the ETC obligations throughout Fort Randall's entire service area.
Dated: February 27, 1997

Respectfully submitted,

MOSS & BARNETT
A Professional Association

4800 Norwest Center

90 S Seventh Street
Minneapolis, Minnesota 55402
Telephone: 612-347-0337

Attorneys on behalf of Fort Randall
Telephone Company

92197125101 IXK




RECEIVED
MAR (7 1997
SOUTH pav ey

Certficate of Servige JTILIT Fe A ¥ /‘n:L(

I hereby certify that an onginal and eleven copies of the above and foregoing
Petition for Intervetion and Comments by Fort Randall Telephone Company were sent
via facsimile and Federal Express on the 28th day of February, 1997, to the following

William Bullard

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capitol

Pierre, South Dakota 57501

and a true and correct copy was sent by Federal Express to the following

Rolayne Wiest

South Dakota Public Utilities Commission
Capitol Building

500 iast Capitol

Pierre, South Dakota 57501

and a true and correct copy by facsimile and Overnight Mail or United States Mail,
postage prepaid, to the persons on the attached hist

)

_'4\_'!175 o

2 J. Hunsinger

9261712GPONT DOX




Robert G. Marmet
P O Box 269
Centerville, SD 57014

William P. Heaston

Chief Counsel

US WEST Communications, Inc
1801 California, Suite 5100
Denver, CO 80202

Richard D. Coit
Executive Director
SDITC

St. Charles Hotel

207 E Capitol, Suite 206
Pierre, SD 57501

Bruce C. Hanson

Hanson Communications, Inc
Box 800

Clara City, MN 56222-0800

26171 2GRN XK




DAKOTA COOPERATIVE TELECOMMUNICATIONS, INC.
PO. Box 66 - IRENE, SOUTH DAKOTA 57037
TELEPHONE (605) 263-3301
FAX (605) 263-3995

March 3, 1997 RECE/VED

MAR (¢
1997
50 %9

mu S 074
BY FAX & FIRST CLASS MAIL e o M/SSB,C

William Bullard, Executive Director .
South Dakota Public Utilities Commission y c&/
500 East Capitol fecet’

Picrre, South Dakota 57501

RE: TC97-014 ANSWER TO PETITIONS TO INTERVENE

Dear Mr. Bullard

On behalf of Dakota Cooperative Telecommunications, Inc., Dakota Telecom, Inc., and
Dakota Telecommunications Systems, Inc., (“Dakota”), 1 have enclosed the onginal and
four copies of the ANSWER TO PETITIONS TO INTERVENE the above referenced
docket. This ANSWER is being served to all parties on the service list by mail this same
date

Please file stamp and date the extra copy and return to Robert G. Marmet, attorney for
Dakota in the enclosed self-addressed stamped envelope. Thank you.

Sincerely,

tAhalion Lyy itadq
) O

Knistie Lyngstad
Administrative Assistant

cc: service list




MAR 09 937
FAX Rccclvcd___——-

BEFORE THE PUBLIC UTILITIES COMMISSIONR ECEIVED
OF THE STATE OF SOUTH DAKOTA MAR ¢ 1997
4
SOUTH
'mmm o 0'4 A PusLic
IN THE MATTER OF THE REQUEST ) MISSION
BY DAKOTA COOPERATIVE TELE-

DOCKET TC97-014

ANSWER TO PETITIONS
TO INTERVENE

UTILITIES COMMISSION TO THE
FEDERAL COMMUNICATIONS
COMMISSION

:
)
I'ROM THE SOUTH DAKOTA PUBLIC)
:
)
COME NOW DAKOTA COOPERATIVE TELECOMMUNICATIONS, INC.,
DAKOTA TELECOM, INC., AND DAKOTA TELECOMMUNICATIONS SYSTEMS,
INC., (*Dakota™) and pursuant to ARSD 20:10:01:15.04 file the following Answer to
Petitions to Intervene
1. In this proceeding, Dakota has requested a letter from the South Dakota Public
Utilities Commission (“the South Dakota Commission”) to the Federal Communications
Commission (“the FCC"). The South Dakota Independent Telephone Coalition,
(*SDITC™) and Fort Randall Telephone Company (“Ft. Randall”) mis-caption their
pleading and misconstrue the filing by Dakota. Dakota is not requesting that the South
Dakota Commission grant it a waiver of the study area definition. That Waiver can only
be granted by the Common Carrier Bureau of the FCC. Dakota is asking the South
Dakota Commission to prepare and send a letter similar to the letter sent by the Kansas
Corporation Commission, (attached hereto as “Exhibit A”) informing the FCC that the

South Dakota Commission has no objection to the grant of a waiver. This Commission




cannot grant Dakota a waiver of the definition of a study area contained in the Code of
Federal Regulations. Because SDITC and Ft. Randall either misunderstand Dakota’s
request or deliberately seek to obfuscate the issue, their Petitions to Intervene leave the
impression that this Commission has the authority to determine the waiver which Dakota
seeks. Their arguments and comments are better addressed to the FCC where this issue
of wawver will be determined. The arguments which they make will be familiar to the
FCC. Those same arguments were made /n the Matter of Petition for Warver Filed by
Rural Telephone Service Company Concerning the Definition: of “Study Area” contained
in Part 36 Appendix-Glossary of the Commission's Rules, AAD 96-35, Memorandum
Opinion and Order, Adopted January 13, 1997, Released January 13, 1997, DA 97-77,
(attached hereto as “Exhibit B” and hereafter “the Rural case™)

2.SDITC and Ft. Randall lack standing to intervene. A statutory basis is required

for intervention

A petition to intervene shall be granted by the commission if the petitioner
shows that he is specifically deemed by statute to be interested in the
matter involved, that he is specifically declared by statute to be an
interested party to the proceeding, or that by the outcome of the proceeding
he will be bound and affected either favorably or adversely with respect 10
an interest peculiar to him as distinguished from an interest common to the
public or to the taxpayers in general. ARSD 20:10:01:15.05

Neither SDITC nor Ft. Randall have cited a statute declaring them to be interested
in the matter, nor anything which shows that they will be bound by the outcome of this
proceeding. This proceeding seeks a letter. The interest claimed by both putative
Intervenors is an interest in preventing competition in the Centerville and Viborg

exchanges




3. The Centerville and Viborg exchanges are currently operated by U S WEST

Communications, Inc. (“U S WEST™), not Ft. Randall. Dakota is the only rural company

serving customers in these exchanges. The interest in this matter claimed by SDITC is, at

best, derivative of its member Ft. Randall. Ft. Randall’s interest is speculative. Any
interest they have in this matter will not ripen until they have become the successor to L
S WEST. The Petitions to Intervene should be dismissed on this ground

4. The 1ssue which Dakota asks this Commission to determine is simple: Does
the South Dakota Public Utilities Commission object to the Federal Communications
Commission granting Dakota a waiver of the definition of study area to allow it to add
Centerville and Viborg to its current study area” If this Commission has no objection,
Dakota requests a letter to that effect. If this Commission does object, Dakota requests a
letter stating the objection and the reason for the objection. The FCC is the forum for
determining the issue of public interest and impact on Universal Service Funds which
will result from the waiver of the definition of a study area. Both SDITC and Ft. Randall
will be able to file comments at the FCC without showing that they have an interest in the
matter

5. Ft. Randall has a Petition before the FCC at this time requesting a waiver of its
own study area to add Centerville and Viborg. Its argument that satisfaction of Eligible
Telecommunications Carrier (“ETC”) requirements are a prerequisite to the grant of a
study area waiver would preclude the grant of its petition. Following Ft. Randall’s logic,
only incumbents or competitors who have actually constructed and are operating
competitive facilities would qualify for a study arca waiver. The FCC considered this

issue in the Rural case. Ft. Randall should press its argument there.




6. The arguments presented in the Petitions to Intervene are familiar ones. These
same arguments were presented at the time Dakota Telecom, Inc. (TC96-050) and Dakota
Telecommunications Systems, Inc. (TC95-087) applied for authority to provide
telecommunications services in South Dakota. SDITC and Ft. Randall’s arguments seek

to preserve the advantage of the i s and prevent P Dakota secks the

opportunity to provide services to consumers in Centerville and Viborg. By adding those
communities (o its study arca, Dakota could, where appropriate, have those services
which it provides included in Universal Service Fund calculations. Dakota projects no
increase in the amount it will receive from the current USF as a result of the proposed
change in study ~rea boundaries.

The determination of whether a study area waiver should be granted is with the
FCC. Fr. Randall has represented to the FCC that the South Dakota Commission has no
objection to Ft. Randall adding Centerville and Viborg to its study area. Since the
passage of the Telecommunications Act of 1996, the South Dakota Commission has
steadfastly pursued a policy of competitive neutrality. Dakota requests that this policy
continue. As a facilities based competitor, Dakota should be treated the same as the
purchaser of existing facilities

7. The questions raised about ETC status and the scope of a rural telephone
company’s service area are best reserved for another proceeding. Dakota respectfully

requests that the South Dakota Commission limit itself to ruling on the matter which

Dakota has brought belore it, not the peripheral issues sought to be raised by the

Petitions to Intervene. The time for determining those issues is close at hand. It is not

before the South Dakota Commission in this docket




WHEREFORE, Dakota requests that the South Dakota Commission deny the
Petitions to Intervene and forthwith determine whether it objects or does not object to the

FCC granting Dakota a waiver of its study area to include Centerville and Viborg

Regardless of which way this Commission rules, Dakota requests that a letter be prepared

to be included in the filing which Dakota will be presenting to the Federal

Communications Commission

Dated this 3" day of March, 1997

( /L -

S Nt LS
Dakota Cooperative Telecommunications, Inc.
By: Robert G. Marmet
PO Box 66
Irene, SD 57037
Phone (605) 263-3301
Fax  (605) 263-3995




CERTIFICATE OF SERVICE

I, Knistie Lyngstad, hereby certify that on the 3" of day of March, 1997, I mailed by
United States mail, first class postage prepaid. a true and correct copy of the foregoing
Answer to Petitions to Intervene, to the following

Cameron Hoseck, Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol

Picrre, South Dakota 57501

William Bullard, Executive Director
South Dakota Public Utilities Commission
500 East Capitol

Pierre, South Dakota 57501

Michael Bradley

Moss & Bamnet

4800 Norwest “enter

90 South 7" Street

Minneapolis, Minnesota 55402-4129

Richard D. Coit

SDITC

200 West Pleasant Drive
P.O. Box 57

Pierre, South Dakota 57501

Dated this 3" day of March, 1997

T ﬂ_l_t.'_gl cqilod
Kratie Lyngstad * 0
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Kansas Corporation Commission
Bull Graves Governor Susan M Selssam Chawr S Jack Alexarder, Commissioner  Timothy E McKee Commussioner
Judith McConnell, Executive Director  David | Heinemann, General Counsel
Utilities Division sw
. A 03 L
February 12, 1996 -\,edm/ RECEIVED
ecet
38 » MAR g5 1997
S0uUTH D,
Ak
Common Carrier Bureau UTitiTigg cg?ﬂ,:/?gsuc
Federal Communications Commission ION
Washington, DC 20002

RE: Rural Telephone Service Company, Inc. - Study Area
Waiver

Dear Madam/Sir:

This letter is written upon request of Rural Telephone Service Company,
Inc., who informs us that they plan on filing a request for a study area
waiver with the Federal Communications Commission.

This is written to confirm that the Kansas Corporation Commission
(Commission) does not object to the interstate study area waiver as it
relates to the interstate nature of the matter. The Commission issued
Rural Telephone Service Company, Inc. a Certificate of Convenience and
Authority in Docket No. 190,843-U, 94-RRLT-569-COC, on December 8,
1995, to provide service in the Hill City, Kansas exchange area.

If you should have any further questions regarding this matter, please call
me at (913) 271-3228.

Sincerely,

& b v
g Wk

Karen J. Flaming"

Chief of Telecommunications

1500 SW Arrouhead Road. Topeka. Kansas 566044027 913/27 300




EXHIBIT B

Federal Communications Commission DA 97-77

Before the
Federal Communications Commission
Washingtoa, D.C. 20554

In the Matter of
Petition for Waiver filed by

Rural Telephone Service Company
Concerning the Definition of "Study Area”
Contained in Part 36 Appendix-Glossary
of the Commission's Rules

MEMORANDUM OPINION AND ORDER

Adopted: January 13, 1997 Released: January 13, 1997
By the Chief, Common Carrier Bureau:
1. INTRODUCTION

1. On March 25, 1996, Rural Telephone Service Company (Rural) filed a petition for
waiver of the definition of "Study Area" contained in the Part 36 Appendix-Glossary of the
Commission’s rules. That definition constitutes a rule freezing all study area boundaries,
effective November 15, 1984. The requested waiver would allow Rural to expand its Kansas
study area boundaries to include the new local exch facilities it is ting in Bogue and
Hill City, Kansas. In this Order, we find that the public interest would be served by allowing
Rural to expand its study area boundary to include the Bogue and Hill City areas. We therefors
grant the petition.

. BACKGROUND

2 A study area is a geographic segment of a camier’s telephone operations.
Generally, a study area corresponds to a carrier's entire service temitory within a state. Thus,
carriers operating in more than one state typically have one study area for each state, and carriers
opumnamnmglcmtyp:aﬂyhvensmg!esmdym Study area boundaries are important
pnmmly be::mse carriers perform junsd.u:uoml separations at the study area level' For

the C ion froze all study area boundaries effective

The phrase “jurisdi " or * refers to the process of dividing costs and
revenues between a carmier's state and interstate operations. See generally 47 C.F.R. §§ 36.1-36.741
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November 15, 1984.° The Conumission took that action primanily to ensure that carriers do not
establish high cost exchanges within their existing service territories as separate study areas to
maximize interstate cost allocations.” A carrier must apply to the Commission for a waiver of
the frozen study area rule if it wishes to sell or purchase an exchange.’

3 Wai of Commussion rules is appropriate only if special circumstances warrant
deviation from the general rule and such a deviation will serve the public interest.” In evaluating
petitions sceking a waiver of the rule freezing study area boundaries, the Commission employs
a three-prong standard: first, the change in study area boundaries must not adversely affect the
universal service fund (USF) support program;® second, the state commission(s) having regulatory
authority over the exchange(s) i0 be transferred does not object to the chaaye; und third, the
public interest supports such a change.”

47 CFR. § 36 App. (defining “study area”). See MTS and WATS Market Structure, Amendment of
Part 67 of the Commission’s rules and Establishment of a Joint Board, Recommended Decision and Order, 49
Fed. Reg. 48325 ( ‘ec. 12, 1984) (1984 Joint Board Recommended Decision); id , Decision and Order, 50 Fed
Reg. 939 (Jan. 8, 1985) (1985 Order Adopting Recommendation); se¢ also Amendment of Part 36 of the
Commission's rules and Establishment of a Joint Board, Notice of Proposed Rulemaking. § FCC Red 5974 (Oct.
10, 1990) (Studv Area Notice)

ommended Decision, supra note 2, 9 66; 1985 Order Adopting

Northeast Cellular Tel Co v FCC, 897 F.2d 1164, 1166 (D.C. Cir 1990); see also WAIT Radio v,
ECC, 418 F2d 1153, 1159 (D.C. Cir. 1969); 47 CF.R. § 1.3

*  See 1984 Joint Board Recommended Decision, supra note 2, § 66. The Commission created the USF to
preserve and promote universal service. Sce Amendment of Part 67 of the Commission’s rules and
Establishment of a Joint Board, Decision and Order, 96 FCC 2d 781 (1984). The USF allows carriers with high
local loop plant costs to allocate a portion of those costs to the interstate jurisdiction, thus enabling the states to
establish lower local exchange rates in study areas receiving such assistance. To determine which carriers’ study
areas are cligible for USF support, the USF rules prescribe an eligibility threshold set at 115 percent of the
national average unseperated loop cost per working loop. Whea ioop cost in a particular study area exceeds that
threshold, the study area is eligible for support equal to a certain percentage of the loop cost in excess of that
threshold. The study area becomes eligible for higher levels of support as its loop cost rises above additional
thresholds set farther above the national average unseparated loop cost. Because USF assistance is targeted
primarily at smail study areas, the level of support provided at each threshold generally is greater if the study
area has 200,000 or fewer working loops. See 47 C.F.R. § 36.631. We note that the USF support mechanism is
currently being re-evaluated. Federal-State Joint Board on Universal Service, N¢

tal Jou d, CC Docket No. 96-45, FCC 96-93 (rel. March 8, 1996) (Universal Service
NPRM), Federal-State Joint Board on Universal Service, Recommended Decision, CC Docket 96-45, FCC 96-3
(rel. Nov. 8, 1996) (Universal Service Decision).

U'S WEST Communications, Inc.. and Eagle Telecommunications, Inc., Joint Petition for Waiver of
the Defi n of “Study Area” Contained in Part 36, Appendix-Glossary of the Commission's rules,
Memorandum Opinion and Order, 10 FCC Red 1771, § § (1995) (LS WEST-Eagle Study Area Order)
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A. Petition

4 Rural 1s a local exchange carrier that provides service to nearly 6,400 access lines

in 26 Kansas exchanges. It plans to expand its operation by installing plant and providing local

ange service in the Bogue/Hill City exchange in competition with the United Telephone

Kansas (United). United already serves approximately 1,500 access lines in this

United, however, is in the process of selling this exchange to Classic Telephone, Inc

(Classic)." Rural seeks a waiver of the rule freezing study area boundaries to enable it to expand
its existing study area to include the Bogue/Hill City exchange

) Rural plans to install modern telecommunications plant in the Bogue/Hill City
exchange so that it can provide customer services such as voice mail, local Internet access, calling
number delivery, selective call forwarding and distinctive ringing, call waiting, automatic recall
and redial, customer originated trace, and other enhanced custom cailing features.” It plans to
make single-pary service available to all Bogue and Hill City residents by the end of 1996. In
addition, Rural plans to connect this exchange to its fiber optic ring which links its 26 existing
exchanges to each other and to the public switched telephone network. [t argues that the new
facilities will substantially improve the reliability and quality of the intrastate and interstate tol!
services to Bogue and Hill City subscribers.”

6. Rural estimates that the total cost of its construction program in the Bogue/Hill
City exchange will & tely $7 million,”" and that, us u result, its anneal USF draw
would increase by $354,694." Rural states that the increase in USF support wouid be used for
the purpose for which the USF was established. i.c., to promote or preserve universal service by
supporting improved and affordable modem telecommunications services in high cost rural
areas.”

' See In the Matter of Petition for Waiver Filed by Classic Telephone, Inc., Concering the Definition of
“Study Area” Contained in the Part 36 Appendix-Glossary of the Commission's Rules,
and Order, DA 96-885, AAD 95-171 (June 3, 1996) (Classic MO&O). See also Classic Telephone, lnc. Petition
for Preemption, Declaratory Ruling and Injunctive Relief, Memorandum Opinion and Order, FCC 96-397 (rel.
Oct. 1, 1996). In the Order, the Commission applied Section 253 of the Act to preempt decisions by Hill City
and Bogue to deny Classic’s requests for franchises to provide local telephone service to Hill City and Bogue.

Rural Petition at 7

Id as

14, a1l

14 at 9 and Exmibit E

a0
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B. Comments

7 On April 16, 1996, the Common Carrier Bureau (Bureau) released a Public Notice
soliciting comments on the petition."* On May 13, 1996, the National Exchange Carrier
Association, Inc. (NECA) and the National Telephone Cooperative Association (NTCA) submitted
comments supporting the petition and Classic and Sprint Corporation (Sprint) filed comments
opposing the petition. On May 28, 1996, the Bureau received reply comments from NTCA and
Rural

8 In r)pmw the petitions, Classic states that Rural’s petition is dﬂﬁucnl and that
the waiver would conwravene the policies of the Comnls.mn and the public intcrest.” Classic
also asserts that the petition is mislead in its ch ion of the factual circumstances
giving rise to Rural's request and that Rural’s petition should be denied outright or held in
abeyance until the Commission resolves the recently initiated proceeding to develop new universal
service rules, the outcome of which is directly relevant to Rural’s petition.'®

9 Sprint raises a number of arguments against granting Rural’s petition: (1) Rural
has failed to establish that the requested study area boundary change will not adversely affect the
USF; (2) Rural has failed to apprise the Commission of litigation it has filed aguinst the Kansas
Corporation Commission (KCC) after the KCC granted to Classic the obligation of provider of
last resort for Bogue and Hill City: and (3) the waiver request, addressing a competitive over-
build, cannot be found to be in the public interest under current Commission rules.'”

10 In response, Rural states that its proposal satsfies ail three of the criteria empioyed
by the Bureau to evaluate study area waivers. Rural contends that it has shown the following:
(1) that the KCC and the local Bogue and Hill City franchising authorities support its waiver
request and have thereby granted Rur.\l all necessary authorizations; (2) that Rural will provide
Bogue and Hill City d facilities and modemn services
that they have lacked for decades; and (3) that the impact of its proposed waiver on the USF will
be within the parameters approved in prior Bureau rulings.’* Rural states thar Classic’s and
Sprint’s oppositions are attempts to delay Bureau action on Rural’s petition while they complete
the exchange sale proposed in AAD 95-171." Rural states that any delay would be to the

Public Notice, 11 FCC Rcd 4645 (Com. Car. Bur.
Classic opposition at |

Classic opposition at !

Sprint opposition at §-7

Rural reply comments at :

See Classic MO&ZO, swpran. 8.
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detriment of the citizens of Bogue and Hill City.™ Therefore, in its reply comments, Rural requests
that the Commission strike Classic’s and Sprint’s comments from the record. Classic and Sprint
oppose Rural's request to strike their comments.” Subsequently, on July 10, 1996, Rural filed
a Motion for Acceptance of Response to Unauthorized Pleadings and a Response to Unauthorized
Pleadings: and on July 22, 1996, Classic and Sprint filed Responses to Rural's June 7, 1996
filings.

I11. DISCUSSION

11 Procedural [ssues We turn first to the procedural issues raised by Rural's request
thai we strike Classic’s ard Sprini's comirmcnts from the record. Contrary to Rural's allcgations,
we do not find that Classic’s and Sprint's comments are devoid of substantive merit or filed with
the sole purpose of delaying Rural’s entry into the Bogue/Hill City cxchange. We therefore
decline to strike Classic's and Sprint’s comments from the record. Moreover, we conclude that
Rural’s request to strike Classic’s and Sprint’s comments was in the nature of a mot:on and thus,
under Section 1.727 of our rules,” Classic and Sprint were entitled to submit oppositions within
ten days afier subrmission of Rurai’s motion. Classic’s and Sprint’s oppositions were, therefore,
timely filed. Rule 1.727 provides, in addition, that no reply may be filed in response to an
opposition to a motion. We therefore shail deny Rural’s "Motion for Acceptance of Response
to Unauthorized Pleadings,” (Motion) which secks permission to submit a reply to Classic’s and

Sprint's oppositions. For that reason, Rural’s Motion of July 10, 1996, pleading replying to
Classic’s and Sprint's oppositions, as well as Sprint’s and Classic's July 22, 1996, filings
responding o Pural’s 10, 1596, picading, ere excluded from: the cecord.

12.  State Commission views and public int i The KCC does not

object to the 'mumcd wznv:y 2 The KCC states that Rural hu demonsu—.ued it has the financial,

and bilities to provide this exchange with =ﬂ'1c1=n| md mﬁclml
telecommunications service, and it has granted Rural a Certifj of C

Further, the KCC states that its decision to grant two certificates to serve the Bogue and Hill Cntv

areas will bring greater benefits for the telecommunications consumers in these areas.** The KCC

®  Runal reply comments at ii
*  Sprint filed Opposition to Rural Reply Comments (June 7, 1996) and Classic filed Opposition to Motion
for Sanctions (June 7, 1996)

2 47 CFR §1.727 (199%)

?  See Letter from Karen Flaming, Chief of Telecommunications, KCC, to FCC (Feb. 12, 1996).

* OnDec. 8. 1995 the KCC granted both Classic and Rural a Certificate of Convenience and Necessity
see KCC Order and Cerificate. Docket No. 190, $43-U, 94-RRLT-569-COC (Dec. 8. 199SXKCC Order). See
als0 Order and Ceruficate of the Corporation Commissson of the State of Kansas. Docket No. 192,521-U, 95-
CLST-508-COC (Dec. 8. 1995).
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notes that subscribers in these communities will have the ability to choose their
telecommunications carrier.”

13 Rural states that it will install advanced telecommunicauons facilities in the
Bogue/Hill City exchange and will be able to provide improved service in the exchange. We
agree that Rural’s installation of advanced telecommunications facilities will improve service to
the telephone subscribers in the Bogue/Hill City exchange. Thus, we conclude the public interest
will be s2rved by Rural’s provision of service in this area.

14 We find that granting Rural’s petition to expand its study area to include the
Ecgue/Hill City exchange is consistent with Section 214(2) of the Communications Azt of 1934,
as amended (the Act), which permits more than one carrier to qualify for receipt of universal
service assistance. The Federal-State Joint Board has recently completed its review of existing
universal service programs and recommended changes required to make these programs consistent
with the Act.® The Joint Board delivered its recommended decision to the Commission on
November 8, 1996, and based on those r dati the C i will formulate rules
for universal service by May 8, 1997.77

15.  We conclude that the three-prong standard for granting a study area waiver has
been met, and that the study area waiver request should be granted. We have carefully revlewed

the objections of Classic and Sprint, and d d that their objections have been ad
addressed by the KCC.

IV. ORDERING CLAUSES

16 Accordingly, IT IS ORDERED, pursuant to Sections 1, 4(i), 201 and 202 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 201 and 202, and Sections
0.91, 0.291 and 1.3 of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291 and 1.3, that the petition
of Rural Telephone Service Company, for waiver of Pant 36, Appendix-Glossary, of the
Commission's rules, 47 C.F.R. Part 36 Appendix-Glossary, IS GRANTED.

17. IT FURTHER ORDERED, pursuant to Sections 0.91, 0.291 and 1.727 of the

Commission's rules, 47 C.F.R. §§ 0.91, 0.291 and 1. 7’7oflh=Commmlonsnﬂu.47CFK
§§ 091, 0.291 and :.727 that the "Motion for A of R 1)
Pleadings,” filed by Rural Telephone Service Company on July 10, 1996, is DENIED. and the
"Response to Unauthorized Pleadings” filed by Rural Telephone Company on July 10, 1996, the
"Response” filed by Sprint Corporation on July 22, 1996, and the "Reply” filed by Classic
Telephone, Inc., should be and hereby are stricken from the record of this proceeding.

See KCC Order
See Universal Recommended Decision

47 USC. § 254a).




Federal Communications Commission ™ 97-T7

18 IT IS FURTHER ORDERED, pursuant to Sections 1, 4(1), 5(c), 201 and 202 of
the Communications Act of 1934, as amended, 47 US.C. §§ 151, 154(1), 201 and 202, and
Sections 0.91 and 0.291 of the Commission’s rules, 47 C.F.R. §§ 0.91 and 0.291, that this Order
IS EFFECTIVE IMMEDIATELY UPON RELEASE

FEDERAL COMMUNICATIONS COMMISSION

/229&1. H-
Regi eeney

Chief, Common Carrier Bureau




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION FILED ) ORDER GRANTING
BY DAKOTA COOPERATIVE ) INTERVENTION
TELECOMMUNICATIONS, INC., DAKOTA )
TELECOM, INC., AND DAKOTA ) TC97-014
TELECOMMUNICATIONS SYSTEMS, INC. )

REQUESTING THE COMMISSION TO )

DETERMINE WHETHER IT OBJECTS TO A )

WAIVER BY THE FCC OF THE DEFINITION OF )

A STUDY AREA. )

On February 10, 1997, the Soulh Dakota Public Utilities Commission (Commission) received
an by Dakota C Inc., and its subsidiary companies.
Dakota Telecom. Inc . and Dakota Telecommumcahons Systems, Inc. (Dakota), requesting that the
Commussion determine whether it objects to a waiver by the FCC of the definition of "Study Area”
contained in Part 36 Appendix-Glossary of the FCC's rules to allow Dakota to expand its South
Dakota study area boundanes to include the new local ge facilities it 1s g in Viborg
and Centerville Dakota represents that it will provide service to consumers in the Centervile and
Viborg 'ges through its and has begun g such services. Dakota's current
study area completely surrounds the Viborg and Centerville exchanges. Dakota represents that it
is building a new. state-of-the-art switching facility in Viborg, which is centrally located with respect
to Dakota's service a.ea If the Commission does not object to such a waiver by the FCC, Dakota
requests that the Commission provide Dakota with a letter to that effect

The C has | in this matter pi to SDCL Chapters 1-26, 49-13 and
49-31

Petitions to intervene have been received from parties on February 28, 1997, as follows
South Dakota Independent Telephone Coalition, Inc. (SDITC); Fort Randall Telephone Comnpany.

At its regularty scheduled March 4, 1997, meeting, the Commussion found that the Petitions
1o Intervene were timely filed and demonstrated good cause to grant intervention. It is therefore

ORDERED that the Petitions to Intervene of SDITC and Fort Randall Telephone Company,
are granted
e

Dated at Pierre, South Dakota, this _// “* day of March, 1997

CERTIRIGATE OF SERVICE BY ORDER OF THE COMMISSION
The undersigned hereby certiies that this
document has been served foday upon all partes of
16C0rd in this dockel. as ksted on the docket senice
Ist. by facsmee or by first class mad i properly
addressed envelopes. with charges prepad thereon

,;'QM/A’.? ay /i
]

PAM NELSON Commusmner

(OFFICIAL SEAL) LASKA sCRoENFELDER CJ!Tmnss»cvne!




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION FILED

BY DAKOTA COOPERATIVE

TELECOMMUNICATIONS, INC., DAKOTA ORDER ESTABLISHING A
TELECOM, INC., AND DAKOTA BRIEFING SCHEDULE
TELECOMMUNICATIONS SYSTEMS, INC.

REQUESTING THE COMMISSION TO TC97-014
DETERMINE WHETHER IT OBJECTS TO A

WAIVER BY THE FCC OF THE DEFINITION OF

STUDY AREA

On February 10. 1997 the Public Utilities Commission (Commission) received an
application from Dakota Cooperative Telecommunications, Inc. and its subsidiary
companies. Dakota Telecom, Inc, and Dakota Telecommunications Systems, Inc
(collectively referred to as Dakota), requesting that the Commission determine whether it
objects to a waiver by the Federal Communications Commission (FCC) of the definition of
“Study Area"” contrined in Part 36 Appendix-Glossary of the FCC's rules to allow Dakota
to expand its South Dakota study area boundaries to include the new local exchange
facilities it is constructing in Viborg and Centerville. Dakota will provide service to
consumers in the Centerville and Viborg exchanges through its subsidiaries, and has
begun providing such services Dakota's current study area completely surrounds the

Viborg and Centerville exchanges Dakota is building a new, state-of-the-art switching
facility in Viborg, which is centrally located with respect to Dakota's service area. If the
Commission does not object to such a waiver by the FCC, Dakota requests that the
Commission provide Dakota with a letter to that effect. The Commission has granted
interventions to the South Dakota Independent Telephone Coalition, Inc. and Fort Randall
Telephone Company

The Commission has jurisdiction over this matter pursuant to SDCL Chapters 1-26
and 49-31

On April 1, 1997, at its regularly scheduled meeting, the Commission reviewed
Dakota's filing and voted to establish a briefing schedule in this matter  The Commission
has directed the Executive Director of the Commission to establish a briefing schedule in
this matter

The procedural schedule for briefing in this matter shall be as follows

DATE BRIEFING SCHEDULE

April 14, 1997 Simultaneous Initial Briefs Due

April 21 1997 Simultaneous Reply Briefs Due




As the Commission's final decision in this matter, it is therefore

ORDERED, that all parties shall follow this briefing schedule

Dated at Piarre, South Dakota, this _ 7 *Z day of April, 1997

CERTIFICATE OF SERVICE

The undersigned hereby certfies that this

document has been served today upon al partes of

record in thes docket. as ksted on the docket serace

Ust. by facsunie or by first class mad. i properly

aaressed eywioges, wih charges prepad thereon
/
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BY ORDER OF THE COMMISSION
Commissioners Burg, Nelson and
Schoenfelder

WILLIAM BULLARD, JR
Executive Director




S & BARNETT

347-0337

April 14,1997 y RECEIVED

William Bullard APR 15 193
Executive Director SOUTH DAKOTA PUBLIC
South Dakota Public Utilities Commission . UTILITIES COMMISSION
State of South Dakota ¢

500 East Capitol

Pierre, South Dakota 57501

Re In the Matter of Request by Dakota Cooperative Telecommunications, Inc. and Its
Subsidiary Companies, Dakota Telecom, Inc. and Dakota Telecommunications
Systems, inc. for Waiver of Study Area Definition
Docket No.: TC97-014

Dear Mr. Bullard

Enclosed please find an original and eleven copies of the Initial Brief of Fort Randall
Telephone Company in the above entitled Docket. Also enclosed is a Certificate of Service

Very truly yours,

MOSS & BARNETT
A Professional Association

Michacel J. Bradley

MJB/jjh

Enclosures

ce: All parties on service list
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APR 1997

SOUTH DAKOTA PUBLIC

UTILITIES COMMISSION

IN THE MATTER OF THE REQUEST BY DAKOTA ) 1C97-014

COOPERATIVE TELECOMMUNICATIONS, INC

)
AND ITS SUBSIDIARY COMPANIES, DAKOTA )
TELECOM, INC. AND DAKOTA ) INITIAL BRIEF OF
)
)

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

TELECOMMUNICATIONS SYSTEMS, INC. FOR FORT RANDALL TELEPHONE
WAIVER OF STUDY AREA DEFINITION COMPANY

Dakota Cooperative Telecommunications, Inc. (*“DCT") and its subsidiary companies.
Dakota Telecom, Inc. (*DTI™) and Dakota Telecommunications Systems, Inc. ("DTS™)
(collectively “Dakota™ or “Petitioners™), have requested that the South Dakota Public
Utilities Commission (“"Commission™) not object to the Federal Communications
Commission (“FCC™) waiving the definition of “Study Arca™ contained in Part 36 of the
Code of Federal Regulations to allow Dakota to expand DCT's existing Study Area
boundaries to include the Viborg and Centerville exchanges. Dakota’s stated reason for this
request 1s to qualify facilities that have been installed in those exchanges for Universal
Service Fund support. Fort Randall Telephone Company (“Fort Randall™), which anticipates
owning those exchanges within the next two months, recommends that the Commission not
support a study area waiver for the following reasons.

1. DCT 1s not authoized to ofter local service outside of its existing Study Area: and
DTl and DTS will require separate authorization to serve those exchanges after they are
acquired by Fort Randall. Dakota should not be allowed to amend DCT's Study Area to add

exchanges in advance of obtaining authority to offer service in the exchanges




2. Dakota is requesting a waiver of the current study area in order to obtain universal

service funding for facilities Dakota installed in the Centerville and Viborg exchanges
However, Dakota is not providing those exchanges with the level of services required by the
T'elecommunications Act of 1996 (“Act™), Section 214(e), in order to receive Universal
Service Fund support

3. Dakota does not intend to satisty the service obligations throughout Fort Randall’s

entire Study Arca,

4. In the absence of an established federal universal service funding mechanism, it is

not possible for the Commission to find that authorizing a second qualifying carrier to
receive universal service funding in a Rural Telephone Company exchange would be in the
public interest.

5. If the waiver was granted, it would jeopardize DCT's ability to receive Universal
Service Fund support for the services it is providing in its current study area.

k Dakota Does Not Qualify For Universal Service Funding In The Centerville and
Viborg Exchanges.

Dakota has acknowledged that the purpose of requesting the study area waiver is to
qualify for universal service fund support for fucilities located in the Centerville and Viborg
exchanges, stating in part:

By adding those communities to its study area, Dakota could, where

appropriate, have those services which it provides included in Universal

Service Fund calculations. Dakota projects no increase in the amount it will

receive from the current USF as a result of the proposed change in study area
boundaries
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Thus, denying the request would not atfect Dakota under the current Universal Service Fund,
but it could affect Dakota’s funding under the pending changes to the federal Universal
Service Fund. Because this is a forward looking request for universal service funding, it is
appropriate to consider this request under the provisions of the Act regulating tuture
universal service funding
As described below, the waiver would be inconsistent with the Act and the recent
FCC decision in Rural Telephone Service Company. AAD 96-38. January 13, 1977
(“Rural”). establishing the standards for reviewing a waiver request. Therefore, the
Commission should not support Dakota’s request for a waiver.
A DCT L. cks Authority To Serve The Centerville And Viborg Exchanges,
And DTI And DTS Will Lack Authority To Serve Those Exchanges By
The Time Universal Service Funding Under The Act Becomes Available.
The FOC established the following three part test in Rural, p. 2, for determining

whether to grant a study area waiver.

[FJirst, the change in study area boundaries must not adversely affect the
universal service fund (USF) support program: second, the state commission(s)
having regulatory authority over the exchange(s) to be transferred does not
object to the change; and third, the public interest supports such a change.

(Footnotes omitted.) In finding that the waiver request in Rural was in the public interest, the
FCC relied heavily on the factual determinations by the Kansas Corporation Commission
("KCC™) on that issue, stating at p. 5

I'he KCC states that Rural has demonstrated it has the financial, managerial
and technical capabilities to provide this exchange with efficient and sufficient
telecommunications service, and it has granted Rural a Certificate of
Convenience and Necessity. Further, the KCC states that its decision to grant
two certificates to serve the Bogue and Hill City arcas will bring greater
benelits for the telecommunications consumers in these arcas.
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(Footnote omitted.) The current record would not support similar statements favoring DC
or its affiliates DTUDTS

Dakota is secking a study area waiver in order to combine facilities located in the
Centerville and Viborg exchanges with DCT facilities located in exchanges served by DCT
and currently qualitying for universal service support. However, in contrast to the situation
in Rural. DCT 15 not authorized to provide local telephone service except in its current study
area. It would not be in the public interest to allow DCT to receive universal service funding
for facilities supporting service in an unauthorized service are:

DTUDTS have authority to serve the Centerville and Viborg exchanges while those

s remain the property of US WEST Communications, Inc. ("USWC™)

authority is not. however, a basis to support Dakota’s request for several reasons. First, the
authority granted to DTVDTS does not extend to DCT

Second, DCT, which is providing universal service within the current study area,
cannot qualify for universal service funding support for facilities used by DTUDTS to

provide service.

Third, while DTVDTS are authorized to provide statewide service, that authority is

expressly conditioned on a further review by the Commission prior to offering service in a
Rural Telephone Company service area. In approximately two months, and long before these
companies could qualify for universal service support, the Centerville and Viborg exchanges

will be owned by Fort Randall, a Rural Telephone Company. Consequently, DTUDTS will
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be subject 1o the following provision of the Final Order and Decision Granting A Certificate
of Authority, Dockets TC96-050 and TC95-087, October 22, 1996, stating in part

FURTHER ORDERED, that the Commission grants [DTIV/DTS] statewide
authority, subject to the Commission’s restriction with respect to rural
telephone companies

T'he restriction on providing competitive local service in a Rural Telephone Company service
area is contained on page 2 of the Order, which provides as follows:

On June 24, 1996, at an ad hoc mecting, the Commission considered how to
proceed in these dockets. The Commission ruled that the Commission may
grant a company statewide certification to provide local exchange services.
However, with respect to rural telephone companies, a competing provider of
local exchange services will have to come before the Commission in another
proceeding before being able to provide service in that rural service area
pursuant to 47 U.S.C. § 253(f) which allows the Commission to require a
company that : 2eks to provide service in a rural service area to meet the
requirements in 47 U.S.C. § 214(¢)(1) for designation as an eligible
telecommunications carrier. In addition, the granting of statewide certification
will not affect the exemptions, suspensions, and modifications for rural
telephone companies found in 47 US.C. § 251(1). Finally, the Commission
may also need to consider SDCL 49-31-21

Therefore, because the Centerville and Viborg exchanges will be owned by a Rural

Telephone Company prior to the time DTIDTS become eligible for universal service fund

support under the Act, they should be required to comply with the Commission’s procedures

for obtaining authority to serve those exchanges as a precondition for a study area waiver.
Fourth, if Dakota is acting within the limits of the existing certificates of authority,

there is no need for a study area waiver. DCT qualifies for universal service within its

authorized study area. As separate entities, DTUDTS will need to separately apply for

universal service support based on their “service areas.” Because DTI/DTS are not Rural
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T'elephone Companies, their service areas can be other than Dakota’s study area. Seg¢
Section 214(c¢).

Dakota has failed to show that the granting of a study area waiver is in the public

interest. Clearly. a study area waiver should not occur in advance of the companies obtaining

all necessary approvals to offer local service to the two exchanges

B. The Petitioning Companies Are Not Satisfying The Act’s Universal
Service Obligations.

1. Dakota Is Not Providing Basic Services To All Customers Within
The Centerville/Viborg Exchanges.

While it is asserted that Dakota is currently offering local service in these exchanges,
the scope of the service must be extremely minimal and does not include local switched
access between Dakota's customer(s) and the other local customers in those exchanges. This
limited service does not qualify for universal service funding

In Rural at p. 3. the FCC noted that the applicant for the waiver would provide
universal service deserving of universal service funding, stating in part:

Rural plans to install modern telecommunications plant in the

Bogue/Hill City exchange so that it can provide customer services such as

voice mail, local Internet access, calling number delive ive call

forwarding and distinctive ringing, call waiting. automatic recall and redial,

customer originated trace, and other enhanced custom calling features. It plans

to make single-party service available to all Bogue and Hill City residents by

the end of 1996. In addition, Rural plans to connect this exchange 1o its fiber

optic ring which links its 26 existing exchanges to each other and to the public

switched telephone network. It argues that the new facilities will substantially

improve the reliability and quality of the intrastate and interstate toll services

to Bogue and Hill City subscribers

(Footnotes omitted.) Therefore, by the time the study area waiver was granted in January

1997, Rural was providing universal service to the area to be added to Rural’s study area,
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(Footnote omitted.) The current record would not support similar statements favoring DCT
or its affiliates DTUDTS

Dakota is seeking a study area waiver in order to combine facilities located in the
Centerville and Viborg exchanges with DCT facilities located in exchanges served by DCT
and currently qualifying for universal service support. However, in contrast to the situation
in Rural. DCT is not authorized to provide local telephone service except in its current study
arca. It would not be in the public interest to allow DCT to receive universal service funding
for tacilities supporting service in an unauthorized service area

DTIDTS have authority to serve the Centerville and Viborg exchanges while those
exchanges remain the property of US WEST Communications, Inc. (“USW( That
authority is not, however, a basis to support Dakota’s request for several reasons. First
authority granted to DTI/DTS does not extend to DCT

Second, DCT, which is providing universal service within the current study area,
cannot qualify for universal service funding support for facilities used by DTUDTS 10
provide service

T'hird, while DTVDTS are authorized to provide statewide service, that authority is

expressly conditioned on a further review by the Commission prior to offering service in a

Rural Telephone Company service area. In approximately two months, and long before these

companies could qualify for universal service support, the Centerville and Viborg exchanges

will be owned by Fort Randall, a Rural Telephone Company. Consequently, DTUVDTS will
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be subject to the following provision of the Final Order and Degision Granting A Centificate
of Authority. Dockets TC96-050 and TC95-087. October 22, 1996, stating in part
FURTHER ORDERED, that the Commission grants [DTVDTS] statewide
authority, subject to the Commission’s restriction with respect to rural
telephone companies . .
I'he restriction on providing competitive local service in a Rural Telephone Company service
ca is contained on page 2 of the Order, which provides as follows:
On June 24, 1996, at an ad hoc meeting, the Commission considered how to

proceed in these dockets. The Commission ruled that the Commission may
grant a company statewide certification to provide focal exchange services,

However, with respect to rural teleph companies, a competing provider of’
local exchange services will have to come before the Commission in another
proceeding before being able to provide service in that rural service arca
pursuant to 47 U.S.C. § 253(1) which allows the Commission to require a
company that seeks to provide service in a rural service area 1o meet the
requirements in 47 U.S.C. § 214(c)(1) for designation as an eligible

telecommunications carrier. In addition, the granting of statewide certification
will not affect the exemptions, suspensions, and modifications for rural
telephone companies found in 47 U.S.C. § 251(1). Finally, the Commission
may also need to consider SDCL 49-31-21

I'herefore, because the Centerville and Viborg exchanges will be owned by a Rural
T'elephone Company prior to the time DTUVDTS become eligible for universal service fund
support under the Act, they should be required to comply with the Commission’s procedures
for obtaining authority to serve those exchanges as a precondition for a study area waiver.
Fourth, if Dakota is acting within the limits of the existing certificates of authority,
there is no need for a <ludy arca waiver. DCT qualifies for universal service within its
authorized study area. As separate entities, DTUDTS will need to separately apply for

universal service support based on their “service areas.” Because DTVDTS are not Rural




Telephone Companies, their service arcas can be other than Dakota’s study area. Sg¢¢
Section 214(¢).

Dakota has failed to show that the granting of a study area waiver is in the public
interest. Clearly, a study arca waiver should not occur in advance of the companies obtaining
all necessary approvals to offer local service to the two exchanges

The Petitioning Companies Are N atisfying The Act's U
Service Obligations.

Dakota Is Not Providing Basic Services To All Customers Within
The Centerville/Viborg Exchanges.

While it is asserted that Dakota is currently offering local service in these exchanges.

the scope of the service must be extremely minimal and does not include local switched

access between Dakota's customer(s) and the other local customers in those exchanges. This
limited service does not qualify for universal service funding

In Rural at p. 3, the FCC noted that the applicant for the waiver would provide
universal service deserving of universal service funding. stating in part

Rural plans to install modern telecommunications plant in the
Bogue/Hill City exchange so that it can provide customer services such as
voice mail, local Internet ss, calling number delivery, selective call
forwarding and distinctive ringing, call waiting, automatic recall and redial,
customer originated trace, and other enhanced custom calling features. It plans
to make single-party service available to all Bogue and Hill City residents by
the end of 1996. In addition, Rural plans to connect this exchange to its fiber
optic ring which links its 26 existing exchanges to each other and to the public
switched telephone network. It argues that the new facilities will substantially
improve the reliability and quality of the intrastate and interstate toll services
to Bogue and Hill City subscribers.

(Footnotes omitted.) Therefore, by the time the study area waiver was granted in January

1997, Rural was providing universal service 1o the area to be added to Rural's study area,
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(including the services offered by another cligible
telecommunications carrier). and
(B) advertise the availability of such services and the
charges therefor using media of general distribution
(Emphasis added.) At this time, the record would not support a finding that Dakota will
provide all of the services eligible for universal service support to all customers throughout
the two exchanges, or that it has published the availability of its services to all customers.

Further, Dakota has implicitly admitted that it does not qualify for ETC status within
the Centerville/Viborg exchanges. In its Request For Eligible Telecommunications
Company Status, Docket TC97-030, Dakota lists those exchanges where it believes it is
offering service in a manner that qualifies it as an ETC. Missing from that list are the
Centerville and Viborg exchanges.

The Act requres satisfaction of these service requirements in order to prevent a
competitor from receiving universal service funding while selectively serving only the most
desirable customers -- presumably those with a lower than average cost of service. Ifa
competitor could selectively serve some customers while receiving universal service funding,
it would obtain an unfair economic advantage over the incumbent local exchange carrier
(“LEC") which would serve the remaining higher cost customers.

In addition, a carrier cannot qualify as an ETC through pure resale. 1t must provide
the required services using at least some of its own facilities. This is an important limitation
on the ability to receive universal service support because universal service tunding should

be provided to cover the cost of the facilities used to provide the service. While Dakota has

expressed the intent to develop its own facilities, it cannot use those facilities to provide local
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service in the Viborg and Centerville exchanges without first obtaining an interconnection
nent permitting the interexchange of traffic between Dakota and the incumbent LEC
Dakota does not have an interconnection agreement,

While Dakota may claim a future intent to satisty the requirements of an ETC, itis
clear that it does not currently satisfy those requirements, and any determination on eligibility
should not be made until there is proof of actual compliance. Theretore, Dakota’s request is,
at best, premature and should not be granted at this time

Dakota Fails To Satisfy The Study Area Service Obligations To Be
A Competing ETC In A Rural Service Area.

Pursuant to Section 214(¢)(1) and (5). in order for a competing LEC, like DTI/DTS,
to qualify for universal service funding in an area served by a Rural Telephone Company.,
such as Fort Randall, the competing LEC must satisfy the ETC obligations throughout the
Rural Telephone Company’s service area. Dakota does not satisfy this requirement.

Section 214(e)(5) defines the “service area” to which the ETC service obligations
apply as a Rural Telephone Company's “study area”, unless the FCC and the Commission
determine a ditferent service area taking into account the recommendation of the Federal-

State Joint Board. The Federal-State Joint Board has recommended defining the service area

for customers served by a Rural Telephone Company as the Rural Telephone Company's

study area. Reg ded Decision By The Federal-State Joint-Board (“Recommended

Degcision™). ¢ € 160,165
The purpose of this requirement is to prevent a competitor from selectively competing

against an incumbent LEC in limited exchanges. This is an important ¢conomic protection
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for the incumbent LEC because it assures that a competitor will not receive universal service
funding unless it incurs a cost of service similar to that of the incumbent LEC. Absent such
protection, the competing LEC would obtain an unfair competitive advantage.

Once Fort Randall acquires the Viborg and Centerville exchanges, Dakota cannot
qualify tor universal service funding unless it satisfies the ETC service obligations
throughout Fort Randall's Study Area. Based on Dakota’s request to extend its study area
only 1o the Viborg and Centerville exchanges, it is clear that Dakota does not intend to serve
all of Fort Randall's Study Area.'

C. Universal Service Funding To Dakota Has Not Been Shown To Be In The
Public Interest.

Dakota is secking universal service funding for future facilities. However, in the
tuture, the Centervil’e and Viborg exchanges will be owned by a Rural Telephone Company,
and Section 214(¢) of the Act does not permit a competing LEC, Tike Dakota, to receive
universal service funding absent an express finding by the Commission that funding two
ETCs is in the public interest. Until the federal universal service funding mechanism is
better defined, it is not possible to make a finding that funding two ETCs in the Centerville
and Viborg exchanges would be in the public interest. Therefore, at this time, it cannot be
determined whether the standard in Rural, that the waiver “must not adversely affect the

universal service fund (USF) support program,” would be met

Fort Randall’s study area includes the Wagner, Lake Andes and Tyndall exchanges in
southeastern South Dakota and the Hermosa and Keystone exchanges (operated by its
affilizte Mount Rushmore Telephone Company) in western South Dakota. After the close of
the sale by USWC, the Study Area will be expanded to include the Tabor, Centerville and
Viborg exchanges
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Section 214(¢) provides in relevant pant

(2) DESIGNATION OF ELIGIBLE TELECOMMUNICATIONS
CARRIERS-

Upon request and consistent with the public interest, convenience. and

necessity, the State commission may, in the case of an arca

served by a rural telephone company designate more than one common

carrier as an cligible telecommunications carrier for a service area

designated by the State commission. so long as cach additional

requesting carrier meets the requirements of paragraph (1)

Before designating an additional eligible telecommunications

carrier for an area served by a rural telephone company, the

State commission shall find that the designation is in the

public interest

In the absence of an established federal universal service funding mechanism, it is not

be possible for the Commission to find that authorizing a second ETC “would not adversely

affect” universal se. vice support

|18 Including Viborg and Centerville In DCT"s Study Area Could Jeopardize
Universal Service Support For DCT's Other Exchanges.

The FCC is expected 1o issue its rules on Universal Service Fund support on May 8,
1997. Therefore, the following comments are based on the assumption that the FCC follows
the Recommended Degision of the Joint-Board. Based on those recommendations, a
company will receive entitlement to aid based on the entire service arca of the company. For
Rural Telephone Companies. such as DCT, the service area will be their study arcas.

Consequently, by including two exchanges where DCT is not satisfying the service

obligations of an ETC. the Commission would be required to deny DCT ETC status in its

other exchanges. Therefore, at a minimum, Dakota’s request should be denied until the full

consequences of its request can be determined
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The Recommended Degision. € 160, explains that

Section 214(¢)(1) requires that, in order to be eligible for universal service
support, a common carrier must offer universal service throughout the
state-designated service area

Paragraph 163 defines a “service area” as follows

Section 214(¢) defines the term “service area™ as “a geographic area
established by a State commission for the purpose of determining universal
service obligations and support mechanisms.™ For areas served by a rural
telephone company. section 214(e ) S) provides that the term “service area™
means the rural telephone company's study area “unless and until the
Commussion and the States, after taking into account the recommendations of &
Federal-State Joint Board instituted under section 410(¢), establish a different
definition of service arca for such company.”

T'he Recommended Degision, § 172, proposes retaining the current study areas of Rural
Telephone Compa ies as the service areas, stating in part
We recommend that the [FCC| retain the current study areas of rural telephone
companices as the service areas for such companies. We find no persuasive
rationale in the record for adopting, at this time, a service arca that differs from

a rural telephone company’s present study area

Theretore, if DCT's study area is expanded to include the Viborg and Centerville

exchanges, DCT would cease to qualify as an ETC. and the Commission would be required

to deny DCT ETC status in its existing exchanges. This would be in contlict with the

requirement in Rural that waivers not jeopardize umversal service support

Il Denying Dakota's Request Is Not Inconsistent With Prior Commission Decisions.
T'he Commission has not opposed other requests for a study area waiver, including a

request for a waiver related to the purchase of the Viborg and Centerville exchanges by Fort

Randall. Opposing Dakota’s request would not be inconsistent with those prior Commission

actions




In the other matters in which the Commission did not object to a waiver request, the
purpose of the waiver was to allow a local telephone company that was acquiring a USW(
exchange to qualify for universal service support. In each case, the acquiring company had
agreed to maintain all existing services and all existing rates previously offered by USWC.
Clearly, Fort Randall, for example, will qualify as an ETC upon closing the sale of the
Centerville and Viborg exchanges. It will have in place all of the facilities needed to provide
service, will provide service 1o all potential customers within the exchange, and will act as
the carrier of last resort (serving all customers not otherwise served by another authorized
carrier).

Therefor », the prior waiver requests were fully consistent with the universal service
goals and are casily distinguishable from Dakota’s current request.

IV.  Conclusion.

Dakota's request that the Commission indicate that it does not object to a waiver

allowing Dakota to extend DCTs Study Area to include the Centerville and Viborg

exchanges should be denied because: 1) it is premature to grant a waiver until the company
seeking to obtain universal service support funds has authority to serve the Centerville and
Viborg exchanges; 2) neither DCT, the only company with a study area, nor DTUDTS are
satisfying the obligations of an ETC -- they are not offering local exchange service to all end
users in the Viborg and Centerville exchanges and. in fact, in the absence of an
interconnection agreement are unable to provide such service at this time; 3) it cannot be
determined at this time that allowing Dakota to receive universal service funding in

exchanges served by a Rural Telephone Company is in the public interest and consistent with
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the purposes of universal service support; 4) Dakota does not intend to satisfy the ETC

obligations throughout Fort Randall’s entire study area: and 5) if the waiver was granted, it
would jeopardize DCT’s ability to receive Universal Service Fund support for the services it
is providing in its current Study Area,
Dated: April 14, 1997

Respectfully submitted,

MOSS & BARNETT
A Professional Association

Michael J. Bradley

4800 Norwest Center

90 S Seventh Street
Minneapolis, Minnesota 55402
Telephone: 612-347-0337

Attorneys on behalf of Fort Randall
T'eiephone Company
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Certificate of Service

| hereby certify that an original and cleven copies of the above and foregoing
Initial Brief of Fort Randall Telephone Company were sent via facsimile and Federal
Express on the 14th day of April, 1997, to the following

William Bullard

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capitol

Pierre, South Dakota 57501

and a true and correct copy was sent by Federal Express to the following

Rolayne Wiest

South Dakota Public Utilities Commission
Capitol Building

500 East Capitol

P.erre, South Dakota 57501

and a true and correct copy by facsimile and Federal Express or Overnight Mail, postage
prepaid, to the persons on the attached list

Jean J. Hunsing ,
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Robent G. Marmet
P O Box 269
Centerville, SD 57014

William P. Heaston

Chief Counsel

US WEST Communications, Inc
1801 California, Suite 5100
Denver, CO 80202

Richard D. Coit
Executive Director
SDITC

St. Charles Hotel

207 E Capitol, Suite 206
Pierre, SD 57501

Bruce C. Hanson

Hanson Communications, Inc
Box 800

Clara City, MN 56222-0800
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Q‘ 0" DAKOTA COOPERATIVE TELECOMMUNICATIONS, INC.
P.O. Box 66 - IRENE, SOUTH DAKOTA 57037
TELEPHONE (605) 2633301

/ - FAX (605) 263-3995
Cowggn

@l
April 14, 1997 d/m RECEIVED

ew
ok B APR 15 1997

BY FAX & FIRST CLASS MAIL SOUTH DAKOTA PUBLIC
UTILITIES COMMISSION

William Bullara, Executive Director
South Dakota Public Utilities Commission
500 East Capitol

Pierre, South Dakota 57501

RE: TC97-014 BRIEF

Dear Mr. Bullard

On behalf of Dakota Cooperative Telecommunications, Inc., Dakota Telecom, Inc., and
Dakota Telecommunications Systems, Inc., (“Dakota”), I have enclosed the original and
four copies of Dakota's BRIEF in the above referenced docket. This BRIEF is being

served to all parties on the service list by mail this same date

Please file stamp and date the extra copy and return to Robert G. Marmet, attorney for
Dakota in the enclosed self-addressed stamped envelope. Thank you

Sincerely,
)

hlatii _-(.{v aa-tad

Kr{»m: Lyngstad
Administrative Assistant

cc: service hst




RECEIVED
APR | 5 1997

BEFORE THE PUBLIC UTILITES COMMISSION 11/ oo im (e
OF THE STATE OF SOUTH DAKOTA 1 MMISSION

IN THE MATTER OF THE APPLICATION

BY DAKOTA COOPERATIVE BRIEF OF DAKOTA
TELECOMUNICATIONS, INC., DAKOTA

TELECOM, INC., AND DAKOTA 1C97-014
TELECOMMUNICATIONS SYSTEMS, INC.

REQUESTING THE COMMISSION TO &
DETERMINE WHETHER I'T OBJECTS TO A R
WAIVER BY THE FCC OF THE A
DEFINITION OF STUDY AREA

STATEMENT OF THE CASE

Fhis matter is betore the South Dakota Public Unhties Commission (“the Commission™)

pursuant to a request by Dakota Cooperative Felecommunications, Inc. and its subsidianies

Dakota Telecom, Inc.and Dakota Telecommunications Systems (collectively “Dakota™) for a
letter trom the Commussion to the Federal Communications Commussion (“the FCC™ ) indicating
that the Commussion has no objection to the grant of a waiver of the freeze in study arcas which
the FCC has imposed to permmt Dakota to add the Centervilie and Viborg exchanges to ity
existing study area
ABSTRACT OF THE EVIDENCE

By letter dated February 10, 1997, Dakota requested that the Commission send a letter to
the FCC indicating that the Commussion had no objection to a waiver of the FCC defimtion of
Dakota’s study arca to add the Centerville and Viborg exchanges

“A study arca s a geographic segment of a carnier's telephone operations
Generally, i study area corresponds to a carmier’s entire service terntory within i
state. [Clarriers operating i a single state typically have a single study area
Study area boundanes are important pnmanly because carmiers perform
junsdictional separations at the study area level'” Memorandum Opinion and
Order. In the Matter of Pettion for Waiver filed by Rural Telephone Service
Company Concerming the Definition of “Study Area” Contained i Part 36
Appendix-Glossary of the Commussion's Rules, AAD 96-38, 9777, Adopred
January 131997




Pant 36 of 47 CFR 1s enutled “Jurisdictional Separations Procedures™  The Appendix
Glossary of this section of the Code of Federal Regulations contains the defimtions. The
defimtion of study area 1s as follows

Study area: Study arca boundaries shall be frozen as they are on November 15

1984

Since November 15, 1984, all study area boundanes have been frozen by the FCC. This
freeze was putainto place out of a concern that carriers would put all of their high cost exchanges
nto separate study arcas 1o ncrease high cost support payments. Since the freeze went into
effect, sellers and buyers of exchanges have had 10 seek permission from the FCC to alter the
boundaries of their study areas

Carniers use Part 36 to account for their Telecommunications Property (Subpart B),
Operating Revenue and Certain Income Accounts (Subpart €), Operating Expenses and Taxes
(Subpart D), Reserves and Deferrals (Subpart E). Universal Service Fund (Subpart F) and
Liteline Connection Assistance Expense Allocation (Subpart G). The separations process is
intended to divide income and expenses between interstate and intrastate junsdictions. 47 C.F.R.
§§36.1-36 741

On July 31, 1995 this Commission approved the sale of the Centerville and Viborg
exchanges by US WEST Communications, Inc. (US WEST) to Dakota. That decision made no
reference to the position of this Commission regarding study area waivers. Paragraph 30 of that
Decision and Order found that the amounts received by individual buyers from the Universal
Service Fund was dependent upon a decision by the FCC. South Dakota Public Utilities
Commussion Docket TC94-122, Viborg Exchange: South Dakota Public Utilities Commission
Docket TC94-122, Centerville Exchange. A letter was sent to the FCC by Rolayne Wiest,
Commussion Counsel, on March 14, 1996, indicatng that this Commuission had no objection to
the requested study arca waiver. DA 96-570, AAD 95-124, at page 9, Footnote 40.

On April 11, 1996, the Chief of the Accounting and Audits Division of the FCC approved

the waver of Dakota’s Study Area boundary to include the Centerville and Viborg exchanges

and the waiver of the U S WEST study area boundary to exclude those exchanges. Dakota made

that application along with the other buyers of US WEST exchanges in South Dakota’. DA 96

DA %6-570 AAD 95:124. Dakota was one of the Petitoners ho, t
! South Dakota US WEST exchanges to nineteen buyers §
10 purchase




570 AAD 95-124. Memorandum Opinion and Order. Adopted April 11, 1996, Released April 11
1996

On October 24, 1996, this Commission approved the sale of the Centerville and Viborg
exchanges by U S WEST to Hanson Communications through its subsidiary Fort Randall
Telephone Company (“Ft. Randall™). Paragraph XXIV of that Decision and Order found that the
Commussion had no objection to the study area wavers which the Buyers would be requesting
South Dakota Public Utlities Commussion Docket TC96-125, Viborg Exchange: South Dakota
Public Unlines Commussion Docket TC94-125, Centerville Exchange

On January 23, 1997, Fort Randall Telephone Company petitioned the Accounting and
Audits Division of the FCC tor a waiver of the detimtion of Study Area. AAD 97-24

By letter dated February 10, 1997, Dakota requested that the Commussion send a letter to
the FCC indicating that the Commission had no objection to a waiver in the defimtion of

Dakota's study area

ARGUMENT

1. DAKOTA IS COMMITED TO PROVIDING CUSTOMERS IN CENTERVILLE AND
VIBORG WITH U."GRADED TELECOMMUNICATIONS SERVICE

A._There is already a demand for Dakota service

Dakota began serving customers in Centerville and Viborg the summer of 1996 in
response to customer demand. In the fall of 1996 Dakota began construction of & network
operations center in Viborg. Upon completion this year, the center will provide a central
headend site for many of the towns receving cable television service from Dakota. This center
will also be the location of Dakota’s new Class § telecommumications switch which will provide
advanced digital switching technologies to all of Dakota's local exchange customers in South
Dakota. Dakota is currently rebuilding its cable systems in Centerville and Viborg using
advanced digital fiber optic/coaxial cabling techniques which will bring advanced
telecommunications services, including high speed Internet access, o Dakota’s customers in
those exchanges

Dakota intends to provide telecommunications services to all consumers in the
Centerville and Viborg exchanges. Until such time as Dakota can over-build facilities in these

exchanges. it may have 1o serve some customers through resale agreements with the incumbent

In the event that Ft. Randall takes possession of the U S WEST facilities it has agreed to




purchase before all of Dakota's new facilities are in place. Dakota will make a bona fide request

for interconnection with Ft. Randall at that tme

B._Dakota is a part of the Centerville and Viborg communities
Dakota’s principal office 1s in Irene, South Dakota approximately nine mules trom both

Centervilie and Viborg. Dakota's traditional service termtory surrounds the Viborg and
Centerville exchanges. Dakota and its subsidianies employ approximately 80 people in a wide
range of operational, techmical. managenial and customer service capacities. Many Dakota
employees live in the rural arcas and towns in the Centerville and Viborg exchanges. Dakota i
owned and operated by rural South Dakotans who are committed to bringing advanced
telecommunications to themselves and their neighbors

Dakota has long standing involvement in Centerville and Viborg. From Pee-Wee
baseball team umforms and contributions to “after-prom™ parties to support of local economic
development initiatives, Dakota been an active corporate citizen of all the communities it serves.

Dakota believes that access to advanced telecommunications technologies is crucial to
providing economic opportunity, while preserving the rural culture of southeastern South Dakota.
In 1996 Dakota pre ided a Project Coordinator who assisted small town schools, including those
in Centerville and Viborg, in submitting a grant proposal to connect for distance learning. The
Southeast South Dakota Distance Learning Challenge Project was awarded $336.000 by the
Rural Unlities Service 1o be used 1o purchase classroom equipment for interactive video

Dakota has fiber optic cable in place at both Centerville and Viborg schools, and 1s
committed to providing affordable full motion interacuve video connections between the
fourteen project sites for distance learning, as well as connecting them to the world through

clecommunications technology. Dakota’s Project Coordinator provides ongoing assistance to
Centerville, Viborg and surrounding communities in secking other funding for community
telecommunications projects
C._Intervenors arguments are intended as barriers to competition.

The South Dakota Independent Telephone Coalition (“SDITC™) and Fr. Randall’s
arguments are predicated on the premature assumption that these exchanges are operated by a
rural telephone company and that this Commission will impose 253(f) requirements on Dakota
for this service arca. As of this date. the Centerville and Viborg exchanges continue to be
operated by U'S WEST. To date this Commission has not addressed whether it will impose

eligible telecommunications carrier requitements on competitors in any rural exchange  Once the




Commussion has acted, Dakota may seek designation as an eligible telecommunications carmer
for those exchanges. That matter is not before the Commussion at this ime. Contrary to the
assertions of SDITC and Ft. Randall, this request 1s not an application for eligible
telecommunications Carrier status

In October of 1996 this Commuission granted Dakota's subsidiaries Dakota Telecom, Inc
and Dakota Telecommumcations Systems, Inc . authonity to provide telecommunications services
within the state of South Dakota. SDITC and Ft. Randall cach actively participated in those
dockets, seeking hmitations on Dakota’s authonty 1o prevent it from providing service to
Centerville. Viborg and other areas where Dakota intends 1o provide competitive service. This
Commussion found that those exchanges “are not currently owned and operated by a rural
telephone company as defined in 47 US.C. §153. Therefore, the provisions in the Federal
Telecommunications Act relating to rural telephone companies are not currently applicable to
these exchanges.” Conclusion of Law IV, Final Order and Decision Granting a Certificate of

Authority, TC 95-087;, Final Order and Decision Granting a Certificate of Authority, TC 96.

not a Petition for Eligible Telecommunications Carrier Status
SDITC and “t. Randall have intervened in this docket and raised the issue of whether

Dakota’s request for a letter from this Commission amounts to a request that Dakota be
designated as an “ehgible telecommunications carner™ for the Centerville and Viborg telephone
exchanges. Neither in the February 10 letter nor at this time, does Dakota request that it be
designated as an “cligible telecommunications carner”™ for the Centerville and Viborg exchanges

The term “study arca™ 1s used in the Telecommunications Act of 1996 to define the
service area in which an rural carrier serves. But the purpose of a study area goes beyond the
question of rural telephone company service areas. The study area concept 1s used throughout
Part 36 1o delineate the geographic areas where costs should be allocated. U S WEST had to
receive permission to alter its study area boundaries as part of the sale of its rural South Dakota
exchanges.

The study area estabiishes the termitory within which a carrier may use its expenses and
income for purposes of dividing 1ts operations between interstate and intrastate junsdictions. In
the Matter of Peution for Waiver filed by Rural Telephone Service Company Concerning the

Definttion of “Study Area” Contained in Part 36 Appendix-Glossary of the Commission's Rules

AAD 96-38, 97-77. Adopted January 13, 1997. The purpose of Dakota's filing is to expand its




study area in order 10 account for the costs and revenues from its Viborg and Centerville
operations as part of the Part 36 accounting

The request before the Commission relates to FCC mandated accounting rules. Those
rules provide the basis for USF funds. but also relate to other, more mundane book keeping
matters. Whether the terntories into which Dakota expands are operated by a regional Bell
operating company or a rural telephone company should not determine whether this Commission
has an objection to the waiver in the study area freeze

Dakota’s rt st is not premature.

Intervenors seek to prevent compettion with “Catch 227 logic which would require a
competitor to have all of its facihties in place before applying for a study arca waiver. The
absence of a fully constructed network or an interconnection agreement should not be used as an
basis to withhold consent 1o a waiver of the study area freeze. At the tme Rural Telephone
Service Company made 1ts application to the FCC it had not completed its local loop facilities.
In the Matter of Rural Telephone Service Company, Inc. Petition for Waiver of the Defimition of
“Study Area” contained in Part 36, Appendix-Glossary of the Commission’s Rules, AAD 96-38,

Petition at page 7. In granung the waiver to a competitive provider, the FCC relied on Rural’s

“plans to install” and “estimates _[of].. total cost of its construction program”. Memaorandum
Opinion and Order. DA Y7.77. at p. 3
It 1s no more premature for Dakota to request a Study Area freeze waiver prior to

completing its planned construction than it 1s for Ft. Randall to request the waiver before it has

begun to operate the facilities it intends to purchase from U S WEST

2. THE STUDY AREA WAIVER HAS BEEN BEFORE THE COMMISSION
PREVIOUSLY

A._Th mmission did not object to addition of Centerville and Viborg exchan to
Dakota’s study area as part of the sale of exchange:

This is not the first ime that the question of adding Centerville and Viborg to Dakota's
Study Area has been considered. The Accounting and Audits Division of the FCC previously
granted Dakota a waiver of the defimtion of “Study Area” for certain exchanges. including

Centervilic and Viborg. As a part of those proceedings., Counsel for the Commussion sent a letter

1o the FCC indicating that there was no objection to the requested study area waivers. DA 96.

570. AAD 95-124. at page 9, Foomote 40,




B__Consumers in Centerville and Viborg will benefit from Dakota's competitive services
In Docket TC 94-122. Dakota had entered into an agreement to purchase the existing

facihties of US WEST in the Centerville and Viborg exchanges. Today, rather than purchasing
existing facihties and making upgrades, Dakota s butllding new, competitive facilities. The
distinction between the previous proceeding and this one is that Dakota 1s requesting the waiver
of the freeze for competiive rather than monopolistic facilities. In 1995 this Commission had no
objection o Dakota adding these exchanges toits Study Area. The only thing that has changed 1s
that this Commission has approved the sale of these exchanges to Ft. Randall, and Dakota 1s now
serving them as a compentive provider

T'he Memorandum Opinion and Order approving the previous request by Dakota found
that the public interest was served by the waiver. Dakota contends that providing customers in
these two exchanges with competitive services 1s even more beneficial to the public interest than
would result from the grant of a waiver as a result of purchase of facilities in these exchanges.

C. The FCC will decide whether the waiver is appropriate

Petitions for Approval of Sales of Exchanges routinely include requests for this
Commission to indicate that 1t has no objection to the waiver of the study area freeze. Ft
Randall and the other § archases of the U S WEST exchanges all applied jomntly with U 'S WEST
10 have the FCC grant them study areas waivers. (See In the Matter of East Plams Telecom, Inc.,
Fort Randall Telephone Company, U S WEST Communications Inc. and Vivian Telephone
Company Expedited Joint Petition for Waiver of the Definition of Study Area Contained in Part
36, Appendix-Glossary of the Commission Rules; and Petition for Waiver of Sections 69.3(e)(11)
and 69.3(11(4) of the Commussions Rules, AAD 97-24, filed January 23, 1997.)

Petitions for Waivers are filed with the Accounting and Audits Division of the Common
Carrier Bureau of the FCC. The FCC employs a three-prong standard to evaluate the request
The first test is whether the requested change will adversely effect the USF support program; the
second prong determines whether the state commission having junisdiction has any objection;
the third question is whether the public interest is served. £/ S West Communications. Inc.. and
Eagle Telecommunications, Inc.. Memorandum Opwnion and Order, 10 FCC Red 1771, 45
(1995).

As part of s application to the FCC, Dakota 1s prepared to state that the change in the

study area boundary will not increase Dakota's draw from the USF pool. The purpose of this

proceeding 1s 1o determine whether the state commission has any objection. Since the study area




waiver will have no impact on any state subsidy program and since consumers in the Centerville
and Viborg exchanges will benetit from increased competition. this Commussion should find that
the public interest supports such a change in the study area boundary

This Commussion does not have the last word on the question. [tis the Accounting and
Audits Division of the FCC which will ulumately determine if the boundary should be changed
Intervenors and any other interested parties will have the opportunity to file comments with the
FCC. Intervenors comments will be considered by the FCC in making the final determination as
to whether the public interest is served by the requested waiver. The only issue rased in this
proceeding at the state level is whether this Commission has any objection to the waiver
requested by Dakota

Conclusion
Dakota respectfully requests that this Commuission determine that it has no objection to

the waiver of its study area boundaries to include the exchanges of Centerville and Viborg, and

1ssue a letter to the FCC stating that position

Dated this 14" day of Apnil, 1997

Dakota Cooperative Telecommunications, Inc
Dakota Telecom, Inc
Dakota Telecommunications Systems, Inc

ooy

By:lf i &
Robert G. Marmet
Kathleen Armstrong Marmet
PO Box 66

Irene, SD 57037

(605) 263-3301 Phone
(605) 263-3995 Fax




CERTIFICATE OF SERVICE

1, Kristic Lyngstad, hereby certify that on the 14th of day of April, 1997, | faxed. mailed
or prepared for hand delivery, a true and correct copy of the foregoing BRIEF of
“Dakota™ in Docket TC97-014, 1o the following

By hand dehvery

William Bullard, Executive Director
South Dakota Public Utilities Commission
500 East Capitol

Pierre, South Dakota 57501

By mail

Michael Bradley

Moss & Bamett

4800 Norwest Center

90 South 7" Street

Minneapolis, Minnesota 55402-4129

Richard D. Cont

SDITC

200 West Pleasant Drive
P.O. Box 57

Pierre, South Dakota 57501

Dated this 14th day of April, 1997

fw:tg,,g
Knstie Lyngstad




I I South Dakota Independent
Telephone Coalition, Inc.

Richard !), ('ntl April 14, 1997

E xecutiv

Bette Dozic:
A

Mr. Bill Bullard, Executive Director

South Dakota Public Utilities Commission RECE'VED
State Capitol Building APR 14 1997
Pierre, SD 57501

SOUTH DAKOTA PUBLIC
T UTILITIES COMMISSION

Dear Bill

Enclosed for filing you will find the original and ten copies of SDITC's Brief in the above
referenced docket. As indicated by the Certificate of Service, also provided, all other
parties of record have received a copy by FAX today and will also be mailed a copy

Thank you for your assistance in this matter.

Executive Director and General Counsel

® Saite 206 ® Pierre, SD 57501 @ Phone (605) 224-7




RECEIVED

BEFORE THE PUBLIC UTILITIES COMMISSION i
OF THE STATE OF SOUTH DAKOTA . Ll

SOUTH DAKOTA PUBLIC
TILITIES COMMISSION
IN THE MATTER OF THE APPLICATION
FILED BY DAKOTA COOPERATIVE SDITC INITIAL BRIEF
TELECOMMUNICATIONS, INC., DAKOTA
TELECOMMUNICATIONS SYSTEMS, INC., DOCKET TC97-014
REQUESTING THE COMMISSION TO
DETERMINE WHETHER IT OBJECTS TO A
WAIVER BY THE FCC OF THE DEFINITION
OF STUDY AREA

L. PRELIMINARY STATEMENT

The South Dakota Independent Telephone Coalition (“SDITC”) submits this Imitial Brief
in response to the Commission's Order Establishing Briefing Schedule issued in the above
captioned matter on April 7, 1997 Dakota Cooperative Telecommunications, Inc and its
subsidiary companies, Dakota Telecom, Inc and Dakota Telecommunications Systems, Inc will
be referenced in this brief collectively as “Dakota” The Fort Randall Telephone Company will be
referenced herein as “Fort Randall” US WEST Communications, Inc will be referred to as “US
WEST"

IL ISSUE

Whether the Commussion should issue a letter to the Federal Communications Commission
(“FCC™) stating that it does not object to a request by Dakota for a waiver of its current study
area definition to allow expansion of its study area boundanes to include facilities it is

constructing in the exchange areas of Viborg and Centerville”




Il. ARGUMENT

A Background.

Dakota has by letter to the Commission dated February 10, 1997, requested that the
Commission make a determination that it does not object to DCT seeking a “study area” waiver
with the FCC which would allow it to expand its present South Dakota study area boundaries to
include new local exchange facilities it is constructing in the communities of Viborg and
Centerville The Viborg and Centerville local exchange areas, although currently being served by

US WEST, are being purchased by Fort Randall The Commission gave its approval to Fort

Randall's purchase of the exchanges by its Order dated October 24, 1996, in Docket TC96-125

In the same Order, the Commission indicated that it had no objection to the FCC granting Fort
Randall and US WEST study area waivers which would reflect the Viborg and Centerville
exchange sales. Fort R ndall and US WEST have at this time pending with the FCC a request for
the necessary study area waivers

Dakota indicates in its letter to the Commission that it has already begun providing

services 1o ¢ s in the Centerville and Viborg exchanges Dakota at
present, however, has no interconnection agreement with either US WEST or Fort Randall that
would give it the ability to route local exchange traffic between the customers it claims it is
already serving and other customers in the Viborg and Centerville exchanges who currently
receive their telephone service from the incumbent LEC  Dakota has admitted specifically in
comments filed with the Commission supporting its request that its purpose in adding the Viborg
and Centerville communities to its study areas is 1o have such areas “included in [its] Universal
Service Fund calculations” (comments Dated March 3. 1997, page 4) Even though, Dakota

secks a change to its study area definition so that it may qualify for universal service support for




Viborg and Centerville, Dakota has offered no evidence indicating that it would qualify for such

support pursuant to Section 214(e) of the Tel Act referred to as “the
Act”) which establishes the requirements to be followed by State Commissions in designating
“eligible telecommunications carriers”

SDITC and Fort Randall are objecting to the request filed by Dakota and urge the
Commission to deny the request because (1) it cannot be pursued without regard to the

requirements imposed under Section 214(e) of the Act, and (2) if such requirements are followed,

Dakota at this time cannot properly be d d an “eligible tel i carrier”

("ETC") in the Viborg and Centerville exchange areas

B_In_reviewing Dakota’s request, the Commission must consider the
requirements of Section 214(¢) of the Act

Dakota stated in its March 3" comments filed with the Commission in opposition to
interventions filed by SDITC and Fort Randall that we cither misunderstand the request that has
been filed or that we are deliberately trying to “obfuscate the issue”. SDITC takes objection to
this statement and other statements made by Dakota suggesting that our purpose in participating
in this docket is to merely interject confusion as a means of preventing competition in the affected
exchange areas. We have intervened because we are concerned that Dakota is attempting to, in
effect, obtain designation as an ETC for Viborg and Centerville outside the process established for
ETC designations under the Federal Act We are only trying to ensure that Dakota’s request is
properly reviewed with an understanding of Dakota’s clear purpose in seeking the study area
waiver, which is to make it eligible to receive universal service support based on service it intends

to provide in the Viborg and Centerville exchanges




The Telecommunications Act imposes certain requirements which must be met before a

LEC can legally be designated as eligble to receive federal universal service support  Pursuant to

Section 214(e) of the Telecommunications Act it 1s the C: ‘s responsibility to

which LEC or LECs are “eligible telecommunications carners™ or, in other words, which carriers

will be eligible to receive federal universal service funding In order to qualify for ETC

designation under Section 214(e)(1), specifically, the Commission must first determine that the
LEC (A) offers throughout the service area for which designation is sought, either by using its
own facilities or a combination of its own facilities and resale, all telecommunications services
supported by federal universal service support mechanisms, and (B) advertises throughout the
service area the availability of all such services using media of general distribution. In addition,
Section 214(e)(2) mandates that in the case of an area served by a rural telephone company before
the Commission can designate more than one ETC in such area it must make a finding that such
designation is in the public interest. Under Section 214(e)(S) the Commission is also authorized
10 establish the service area used for the purpose of determining universal service obligations and
support mechanisms The subsection further provides that for rural telephone companies, its
“service area” means its “study area” unless and until the FCC and the States establish a different
definition of service area for such companies

A ruling of the Commission as to whether or not it objects to Dakota’s request with the
FCC for a study area waiver is directly tied to the issue of universal service funding and cannot be
made without considering whether or not Dakota would meet the ETC requirements of Section
214(e) of the Act  Study areas have been established at the federal level, specifically, in order to
quantify the average per loop costs incurred by LECs and based on such costs, determine

universal service fund distributions ~ As noted, Dakota itself has admitted that it is seeking a




change in its present study area definition so that it may include costs associated with providing

service in the Viborg and Centerville exchanges in its universal service fund calculations

Contrary to what Dakota would have the Commission believe, the issues which SDITC
and Fort Randall raise regarding compliance with Section 214(e) are clearly not “peripheral”
issues. It is difficult to understand how Dakota could view the study area issue as being
disconnected from ETC issues. A determination by the Commission that it does not object to
Dakota being granted a study area waiver presupposes a finding on its part that Dakota should be
deemed eligible for universal service funding - - a finding which cannot be made without
establishing first that Dakota meets the requirements of Section 214(e). If the Commission states
that it has no objection to the FCC granting Dakota a new study area to include the exchanges of
Viborg and Centerville, the inescapable conclusion is that Dakota should be viewed as an ETC in
serving such areas. The FCC would logically assume that this Commission has conducted the
necessary review under Section 214(e) of the Act and concluded that Dakota is deserving of ETC
status

Dakota has submitted to the Commission, as Exhibit A to its filing, a recent FCC decision
granting a study area waiver to a LEC operating in the state of Kansas [n the Matter of Petition
for Waiver filed by Rural Telephone Service Company, DA 97-77, AAD 96-38 (January 13,
1997). Dakota contends that the decision supports its position that the Commission should,
without conducting any review under Section 214(e), issue a letter to the FCC stating that it does
not object to the proposed study area waiver. With reference to that decision, it should be noted
that the Kansas Corporation Commission in providing input to the FCC had obviously conducted

a thorough review of the issues and facts and made a determination that Rural Telephone Service

Company (“Rural”) should be to ially serve as a ier-of-las or ETC in




those new areas that were part of its waiver request. The Kansas Commission determined that
such authorization would be in the best interest of consumers. DA 97-77, pp S and 6. Also, the
FCC in addressing the study area waiver request concluded, specifically, that granting the request
would be consistent with Section 214(e) of the Act  In addition, Rural had proven that it was
offering basic telephone services to all customers residing in its proposed new areas. Id atp. 3

The FCC decision cited supports our position in this case. The study area waiver issue
presented cannot be disconnected from the review contemplated under Section 214(e) for ETC
designations and clearly Dakota does not satisfy the prescribed ETC criteria

SDITC believes that the filing by Dakota is a deliberate attempt on its part to avoid the

b for ETC d under the Federal Act. Dakota is attempting to

cloud or confuse the issue(s) before the C by absurdly ing that the study area

issue and ETC issues “an be addi d ly and also by d the i of this

Commussion's role in the FCC's study area waiver process

Dakota states generally in its March 3" that “the d ination of whether a

study area waiver should be granted is with the FCC”, implying that the Commission’s role in the
process is very limited and that therefore its request to the Commission for a letter deserves
perfunctory treatment. Although the FCC makes the actual ruling on study area waiver requests,
the FCC in its review has effectively made state utility commissions partners in its decision-
making process. A statement from the state utility commission that it does not object to the new
study area is viewed by tte FCC as a requirement without which it will not grant a requested
study area waiver  SDITC is not aware of any case where the FCC has granted a study area
waiver without obtaining such a statement. The process followed by the FCC rightly gives state

commissions significant contro! with respect to study area waivers which is consistent with




Section 214(e)(5) of the Act  The provisions of Section 214(e)(5) give state commissions, not the

FCC, the authority to establish service areas “for the purpose of determining universal service

obligations and support mechanisms "

This Commission’s input into the FCC study area waiver process is necessary because it
gives the Commission the ability to ensure that any study area waivers granted by the FCC are
consistent with Section 214(¢) requirements Under the Telecommunications Act, it is the state
commission that is given the authonty to designate ETCs and to establish “service areas” for
universal service purposes  This Commission should not, in effect, delegate away such authority
by making a premature statement to the FCC that it does not object to Dakota obtaining a new

study area

C Dakota doss not meet the requirements of an ETC as set forth in Section 214(c) of the
Act

The matter before the Commission cannot be determined without regard to the
requirements of Section 214(e) of the Act, and clearly Dakota at this time would not qualify as an
ETC under the Act making it eligible receive universal service support. Section 214(e) requires
that universal service funding be provided only to ETC's and establishes several specific
requirements for becoming an ETC

In relevant part, Section 214(e) requires the carrier seeking ETC designation to
throughout the service area for which designation is being sought (1) offer all services that are
supported by federal universal service support by either using its own facilities or a combination
of its own facilities and resale of another carrier's services, and (2) advertise the availability of the

services and the charges therefore using media of general distribution




Dakota has offered no proof to the Commission indicating that it would meet the above

requirements in providing service in the Viborg and Centerville exchanges At present, it is

obvious that Dakota does not even have the capability to meet the ETC service requirements. As

carlier noted, Dakota would need 1o obtain an tion ags with the b

LEC in order to interexchange traffic between its customers and those still served by the
incumbent LEC Dakota, to our knowledge, does not have any such agreement. Dakota is

services at a level that

obviously not at the present time providing petitive local
would entitle it to seek ETC status in the Viborg and/or Centerville exchanges This is
demonstrated directly by Dakota’s recent filing to the Commission in Docket TC97-030 by which
it is specifically seeking an ETC designation under Section 214(¢) of the Federal Act The

petition is appropriately limited to Dakota Cooperative Tel s present 2

areas  Neither the Viborg or Centerville exchanges are identified in the ETC petition filed as
being exchanges where Dakota is either providing or intends to provide service in compliance
with the Section 214(¢) requirements

Also, the fact that the Viborg and Centerville exchanges will soon be owned and operated
by Fort Randall cannot be overlooked and will require that Dakota offer services throughout Fort
Randall’s defined service area if it intends to qualify as an ETC in Viborg and Centerville. As

pointed out by Fort Randall in its filed with the Ci i dated February 27, 1997

Pursuant to Section 214(eX 1) and (5), in order for a competing LEC, like
Dakota, to qualify for universal service funding in an area served by a Rural
Telephone Corr pany, such as Fort Randall, the competing LEC must satisfy the
ETC obl hroughout the Rural Telept Company's service area. Dakota
does not satisfy the requirement

Section 214(e)(5) defines the service area 10 which the ETC service
obligations apply as a Rural Telephone Company's study area, unless the FCC and




the Commission determine a different service area taking into account the

di of the Federal-State Joint Board The Federal-State Joint Board
has recommended defining the service area for customers served by a Rural
Telephone Company as the Rural Telephone Company's study area

The purpose of this requirement is to prevent a competitor from selectively
competing against an incumbent LEC in limited exchanges This is an important
economic protection for the incumbent LEC because it assures that the competitor
will not receive universal service funding unless it incurs a cost of service similar to
the incumbent LEC  Absent such protection, the competing LEC would obtain an
unfair competitive advantage

Once Fort Randall acquires the Viborg and Centerville exchanges, Dakota
cannot qualify for universal service funding unless it satisfies the ETC service
obligations throughout Fort Randall’s study area
Dakota tries to compare its pending filing with the Commission with the previous request

made by Fort Randall seeking support for an FCC study area waiver It is suggested by Dakota
that the policy of competitive neutrality demands that it be treated the same as Fort Randall and

receive the same relief  Ob y, the cir sur ding Fort Randall's study area

request were vastly different than those presented by Dakota’s pending request  Fort Randall
made its request to the Commission as a company acquiring the exchange properties of US
WEST, the existing incumbent LEC serving the Viborg and Centerville exchanges Through its
acquisition of all of US WEST local exchange facilities in the Viborg and Centerville exchanges.
Fort Randall will be replacing US WEST as the incumbent provider of local telephone services
In the case of Fort Randall, it was entirely reasonable for the Commission to conclude that Fort
Randall would be serving as the incumbent carrier and, consequently, would be offering local
telephone services on a ubiquitous basis to all customers in the acquired exchange areas Based

on these lus the C appropriately f to the FCC a statement that it

would not object to a change in Fort Randall's study area definition to include the Viborg and

Centerville exchanges It is ndiculous for Dakota to suggest that its situation is comparable to




that of Fort Randall and that the Commission should reach the same conclusions on issues relating

to eligibility for universal service support. Dakota is entering the Viborg and Centerville

exchanges as a new competing local service provider, not as a purchaser of existing exchange

facilities, and the Commission cannot simply assume that Dakota in providing service will meet
the requisite ETC obligations Evidence showing actual compliance with the ETC requirements
set forth in Section 214(e) of the Act must be provided Absent such evidence, the Commission
cannot fairly indicate to the FCC that Dakota should receive a study area waiver allowing the
Viborg and Centerville exchanges to be included for universal service funding purposes

In addition to the fact that Dakota cannot establish that it meets the ETC requirements,
SDITC would question the validity of Dakota seeking a study area waiver to include the Viborg
and Centerville exchanges because Dakota Cooperative Telecommunications, Inc. as an entity is
not currently authori ‘ed to provide local exchange service in such exchanges Dakota Telecom,
Inc and Dakota Telecommunications Systems, Inc. are the companies which received a statewide

certificate from the Commission to provide local exchange teleccommunications services. Dakota

Ti i Coop was not an in the prior certification p ings and,
to our knowledge, is not presently certified or authorized to provide local exchange services
outside the existing exchange areas it serves as an incumbent LEC  If Dakota proceeds to file a
request for a study area waiver to include Viborg and Centerville, it will be requesting the

expansion of its current study area to include areas where it does not have legal authority to

prowvide local exchange services




D Conclusion

SDITC believes that Dakota is seeking from this Commission a premature decision on

d ge in later pr di i d under Section 214(¢) of the Act

ETC issues to gain an
SDITC would object to the Commission making any decision that could be perceived as a finding

that Dakota is eligible to receive universal service funding in serving Viborg and Centerville

without a proper review of the relevant facts and policy issues In order to conduct such a

review, the Commission would first need to know what minimum service obligations will be
imposed by federal law on LECs that are designated ETC’s At this time, the minimum service
obligations are not defined and will not be defined until the FCC has released its universal service
rules on or about May 8, 1997 Moreover, since the exchanges of Viborg and Centerville will
soon be owned by Fort Randall, a rural telephone company, before Dakota could be designated an
ETC within the exchanges, a public interest review as set forth in Section 214(e)2) would be
necessary  The federal law prohibits Commission from designating more than one LEC as an
ETC in the service area of a rural telephone company without first concluding that it would be in
the public interest  Clearly, at this time it would be improper for the Commission to indicate to
the FCC that Dakota meets the minimum service requirements imposed on ETCs or that the
necessary review has been conducted and that designating multiple ETCs within the area to be
served by Fort Randall, including the exchanges of Viborg and Centerville, would be in the public
interest

Dakota's request for a letter to the FCC indicating that the Commission does not object to
a study area waiver allowing Dakota to expand its current study area to include the Viborg and

Centerville exch should be ly denied  Furth if Dakota actually proceeds to

make 2 filing with the FCC, this Commission should state its objection to the study area waiver
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request. The FCC should be informed that Dakota as a company which plans to compete in the
Viborg and Centerville exchanges is not entitled to a study area waiver because the Commission
has not determined that Dakota should be granted ETC status and also because Dakota

Coop Tel Cooperative is not properly certified at the state level to

provide local exchange services in the new exchange arcas

Dated this /4, day of April, 1997

Respectfully submitted
Respe J

SD
Richard D. Coit
Executive Director and General Counsel
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BY FAX & FIRST CLASS MAIL
SOUTH DAKOTA PUBLIC
UTILITIES COMMISSION
William Bullard, Executive Director
South Dakota Public Utilities Commission it ol
500 East Capitol e 8B
Pierre, South Dakota 57501 < nece

Y
RE: TC97-014 REPLY BRIEF
Dear Mr. Bullard
On behalf of Dakota Cooperative Telecommunications, Inc., Dakota Telecom, Inc., and
Dakota Telecommunications Systems, Inc., (“Dakota”), I have enclosed the original and
four copies 0" Dakota’s REPLY BRIEF in the above referenced docket. This REPLY is
being served to all parties on the service list by mail this same date.

Please file stamp and date the extra copy and return to Robert G. Marmet, attorney for
Dakota in the enclosed self-addressed stamped envelope. Thank you.

Sincerely,

,4‘an oA

Knistie Lyngstad -
Administrative Assistant

ce: service list




RECEIVED

BEFORE THE PUBLIC UTILITES COMMISSION
OF THE STATE OF SOUTH DAKOTA ‘

IN THE MATTER OF THE APPLICATION REPLY BRIEF
BY DAKOTA COOPERATIVE OF DAKOTA
TELECOMUNICATIONS, INC., DAKOTA
JOM, INC., AND DAKOTA TC97-014
"OMMUNICATIONS SYSTEMS, INC.
TING THE COMMISSION TO
h WVHETHER IT OBJECTS TO A
WAIVER BY THE FCC OF THE
DEFINITION OF STUDY AREA

ARGUMENT

1. DAKOTA SEEKS A LETTER FROM THIS COMMISSION STATING THAT IT HAS
NO OBJECTION TO THE FCC GRANTING A STUDY AREA BOUNDARY WAIVER

Dakota Cooperauve Telecommunications, Inc. and its subsidianes Dakota Telecc

and Dakota Telecommunications Systems. Inc. (collectively “Dakota”) come before

Commussion seeking 4 letter. This letter directed to the Federal Communications Cor
FCC™) will not grant or request Ehgible Telecommunications Carrier status 1o or tor

Dakota. This Commussion 1s knowledgeable enough to understand that a Study Area warter s

not a determination of Eligible Telecommunications Carrier status. Dakota seeks to add

Centerville and Viborg 1o 1ts Study Area so that the costs of serving the customers in those
ymmunities can be allocated under Dakota’s own separations procedures, and so that w

| Service Fund (“USF™; rules are finahized. Dakota may. where appropriate. include

expenditures in USF calculations

hus C s addition to Dakota’s Study Area when Dak

Was purchasing assers 1n these excha from U'S WEST (

nmmunications, Inc U S

Dakota 1s notinterested in serving only a few of the customers in these exchanges




Dakota is committed to an orderly build-out capable of serving all consumers in these excl
Neither Centerville nor Viborg have any high volume, high traffic customers which migat be
considered “cream” for Dakota to skim. These are communities located at the heart of Dakota’s
traditional service arca

Dakota seeks 1o serve these customers because it is the right thing to do and because if
rural residents are to reap the benefits of the telecommunications revolution they must have
access to all the benefits of modern technology. By passing the Telecommunications Act of
1996, Congress decreed that competition was the quickest way to encourage the spread of
technology . As the FCC stated in the context of interconnection: “We believe that Congress did
not intend 1o insulate smaller or rural LECs from competition, and thereby prevent subscribers in
those communities from obtaining the benefits of competitive local exchange service. .. 91262,
In the Matter of Implementation of Local Competition Provisions of the Telecommunications
Act of 1996, CC docket 96-98, FCC 96-325
2. THIS COMMISSION HAS NOT YET RULED THAT DAKOTA OR ANY COMPANY

SEEKING TO COMPETE WITH A RURAL PHONE COMPANY HAS TO MEET
ELIGIBLE TELECOMMUNICATIONS CARRIER REQUIREMENTS

Both of the Intervenors briefs are built upon a series of misconceptions. Rather than

detailing each here, the more egregious of those misstatements have been set forth in Appendix
A. attached hereto

The Telecommunications Act of 1996 establishes the principle that a pro-competitive,
deregulatory national pol.cy framework is necessary for the rapid deployment of advanced
teieccommunications and mformation technologies (o all Americans. In thirty-four words,

Congress swept away a century of central pl




No State or local statute or regulation. or other State or local requirement, may
prohibit. or have the effect of prohibiting the ability of any entity to provide any
nterstate or intrastate telecommunications services. §253(a)

A limited exception to this general rule is carved out in subsection (). This Commission

has the responsibility of deciding whether or not to impose the permitted requirements of

subsection (1) This threshold question has not yet been answered by the Commission
Intervenors repeatedly assume that the Commission has taken positions which are hostile to
competition in the Centerville and Viborg exchanges. When the time comes for determining
these issues, this Commission will have the opportunity to weigh the interests of consumers, who

may benefit from competition, as well as the interests of Rural Telephone Companies

3. THE COMMISSION HAS THE OPPORTUNITY TO HELP BRING RURAL
CONSUMERS THE BENEFITS OF COMPETITION

The rural res.dents of Southeast South Dakota should not have to be last in line for
advanced services. Dakota is building the facilities and planning its network to provide the
consumers in Centerville and Viborg with state-of-the-art services. As the Federal-State Joint
Board on Universal Service has recognized. the goal of providing rural areas with services
comparable to those which will be available in lower cost areas, and at comparable prices, is an
important mandate of the 1996 Act. While the provisions of the 1996 Act cited by Intervenors

could be used by this Commission as tools to stifle competition in rural South Dakota,

Intervenors are in their presumption that the C will choose the interests of

Rural Telephone Compzaies over the interests of rural consumers.




Conclusion

Dakota respectfully requests that this Commission determine that it has no objection to

the waiver by the FCC of the definition of study area to permit Dakota to include the exchanges
of Centerville and Viborg. and that the Commission issue a letter to the FCC stating that
position

Dated this 217 day or April. 1997

Dakota Cooperative Telecommunications, Inc
Dakota Telecom, Inc
Dakota Telecommunications Systems, Inc

By { 4 ",a" /
. 4«,

Robert G. Marmet

Kathleen Armstrong Marmet

PO Box 66

Irene, SD 57037

(605) 263-3301 Phone

(605) 263-3995 Fax




ASSERTION

Fr Randall
owning Centerville

anticipates
& Viborg
exchanges within the next 2
months

When Ft. Randall owns

& Viborg
exchanges. Commission will

Centeny

require DC T to meet 1o meet
47 1SC
requirement

D& DIS are not Rural
Telephone Companies

214en )

8}

provide local service outside

I is not authorized 1o

its existing study area

[DCT applied for ETC status in |

traditional service areas

Application for study area
waiver cannot be made prior
facilities to serve
all customers (Citing Rural
| case from Kansas)
In the
interconnection agreemers

1o buildin

hsence of an

Dakota customers” calls can
only be terminated with other
Dakota customers

APPENDIX “A™
. CONCLUSION

Centerville & Viborg must be
treated as rural exchanges now

Commission has already
imposed requirements
permitted, but not required by
17 1USC

DTI& DTS service areas can
be other than DCT’s

Viborg & Centerville are
unauthorized” service

DCT must wait to amend
study area until it has authority

DCT cannot qualify as E1C in
Centerville & Viborg

DC T cannot be permitted 1o
request study area waiver

An interconnection agreement
is necessary to call between
exchanges

| REALITY

US West serves Centerville

and Viborg exchanges now
U'S West is not a Rural
T'elephone Company

| Commission has not

determined requirements for
competitive service in rural
markets

IDIT& DTS, 10 the extent that

they provide local exchange
services, meet requirements of
47 USC §153(r)(47)

DCT certificate of authority to

provide local exchange servic
contains no limitation as to
area of service

Ft. Randall did not have
specific authority 1o serve
Centerville & Viborg when 1
requested letter regarding
study area waiver from
Commission
DCT apphication for
determination of ETC status
does not preclude future
applications for ETC status in

| additional exchanges

Rural made application and
obtained letter from Kansas
commission prior o
completing construction of
jlides: .. -

Dakota customers can
terminate calls all over the
world




CERTIFICATE OF SERVICE

1, Kristie Lyngstad, hereby centify that on the 21 of day of Apnil, 1997, I faxed and
mailed, a true and correct copy of the foregoing REPLY BRIEF of “Dakota” in Docket
TC97-014, to the following

William Bullard, Executive Director
South Dakota Public Utlities Commission
500 East Capitol

Pierre, South Dakota 57501

Michael Bradley

Moss & Barnett

4800 Norwest Center

90 South 7" Street

Minneapolis, Minnesota 55402-4129

Richard D. Cont

SDITC

200 West Pleasant Drive
P.O. Box 57

Pierre, South Dakot- 57501

Dated this 21" day of April, 1997
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April 21, 1997
RECEIVED

William Bullard
Executive Director
South Dakota Public Utilities Commission
State of South Dakota
500 East Capitol
Pierre. South Dakota 57501

Re In the Matter of Request by Dakota Cooperative Telecommunications, Inc. and Its
Subsidii 'y Companies, Dakota Telecom, Inc. and Dakota Telecommunications
Systems, Inc. for Waiver of Study Area Definition
Docket No: TC97-014
Dear Mr. Bullard

Enclosed please find an original and eleven copies of the Reply Brief of Fort Randall
Telephone Company in the above entitled Docket. Also enclosed is a Centificate of Service.

Very truly yours,

MOSS & BARNETT
A Professional Association

Michael J. Bradfey

LY
~

MIB/jih
Enclosures

All parties on service list
2126501 DO




FAX Received APR 21 1997

RECEIVED
BEFORE THE * UTILITIES CO! SION i
OF 'EOF § ' 2t 199

1C97-014
COOPERATIVE TELECOMMUNICATION
AND ITS SUBSIDIARY COMPANIES, DAKOTA
TELECOM, INC. AND DAKOTA REPLY BRIEF OF
TELECOMMUNICATIONS SYSTEMS, INC. FOR FORT RANDALI LEPHONE
WAIVER OF STUDY AREA DEFINITION COMP.

T'his Reply Brief is submitted on behalf of Fort Randall Telephone Company (“Fort
Randall”) in response to the Brief of Dakota. Fort Randall anticipated many of Dakota's
arguments in its Initial Brief and will not repeat those comments except as necessary to
clarify this Reply
I “Dakota” Does Not Require A Study Area Waiver.

T'he South Dekota Public Utilities Commission (“Commission”) is being requested to
not oppose a study area waiver for Dakota. However, there is no “Dakota™ that is relevant to
the issue of whether a study arca waiver is appropriate. Dakota’s Brief recognizes that study
areas are relevant for the purpose of determining universal service support and for the
purpose of making interstate/intrastate cost separations. Dakota Cooperative
Telecommunications, Inc. (“DCT™) and its subsidiary companies, Dakota Telecom, Inc
(“DTT7) and Dakota Telecommunications Systems, Inc. (“DTS”), are separate entities with
separate legal rights and responsibilities with respect to universal service funding and cost
separations. None of the three entities has a legitimate need for a study area waiver

One or more of the companies plan to locate a Class S switch in Viborg. That switch

will apparently support the services of all three companies. DCT does not, however, need a




study area waiver to recognize the cost of that switch or other facilities used by DCT to
provide service to DCT customers. There is nothing in the Federal Communications
Commission (“FCC™) Rules, 47 C.F.R. Part 32 or anywhere else, that excludes expenses and
investments located physically outside of a study area from being included in determining the
cost of service within a study area. Indeed, it is common for local exchange carriers

ECs™), including DCT, to include investments and expenses related to switches and other
facilities located physically outside a study area in determining the cost of providing service
within a study area.

Nor can DCT request a waiver of its Study Area for the purpose of including the cost
and investments related to providing service to customers in Viborg and Centerville, because
DCT is not authorized to provide local service to those communities. Only DTT and DTS
have such authority

Nor do DTT and DTS have a basis for requesting a study arca waiver. DT1and DTS
are competitive local exchange carmiers (“CLECs™) and have no legal need or use for a “study

area.” Universal service fund support for DTI and DTS will be provided based on the

1 ol

carrie

“service areas” for which they have been 1 as eligible

While service areas and study arcas are e: to be i cal for Rural Teleph

Companies, CLECs will not have study areas.

Dakota, pp. 5-6. asserts that a study area waiver is required for accounting and

separations purposes. However, DTI/DTS are not subject to those accounting provisions and

do not set their interstate switched access rates based on separated costs.




As Dakota notes, p. 2, study areas were frozen in 1984 by the FCC. They were frozen

for the only entities that had study areas -- LECs. For that reason, US WEST
Communications, Inc. (“USWC™) has received a waiver of its Study Area to reflect the sale
of Centerville and Viborg to Fort Randall. As a result, the two exchanges will be transferred
into Fort Randall’s Study Area. Thus, waivers are limited to changing LEC study areas
New study areas are not being created for CLECs as is demonstrated by the fact that AT&T,
McLeod and other authorized CLECs have not petitioned for study areas

Iheretore, the request for a study area waiver should not be supported. “Dakota™ has
failed to idenuty any legitimate reason for such a waiver.

1L A Request For A Waiver Must Take Into Consideration Eligible
Telecommunications Carrier Issues.

Dakota reques s that the Commission consider the request for a study area waiver
without taking into consideration whether “Dakota™ is satisfying the requirements of an

cligible telecommunications carrier (“ETC™). stating at page 5 that Dakota does not request

that it be "designated as an “eligible telecommunications carrier’ for the Centerville and

Viborg exchanges.” A study arca waiver request must, however, take ETC issues into
consideration

The FCC, in Rural Telephone Service Company. AAD 96-38, January 13, 1977
("Rural”), established the following standards for reviewing a waiver request

[First, the change in study area boundaries must not adversely affect the

universal service fund (USF) support program; second, the state commission(s)

having regulatory authority over the exchange(s) to be transterred does not
object to the change: and third, the public interest supports such a change

102548 274K01 DOK




Therefore, the request for a waiver is directly tied to the impact such a waiver would have on
universal service funding received by DCT (the only entity which has its universal service
funding determined based on a study area)

DCT could not qualify for universal service fund support for services provided to
customers located in the Centerville and Viborg exchanges. As was explained in Fort
Randall’s Initial Brief, pp. 3-6, DCT lacks authority to offer any local services in those
exchanges and. therefore, cannot receive universal service support for services to those
exchanges.

Further, while Dakota alleges that customers located within those exchanges are
receiving local service from one or more of the companies, none of the companies has an
interconnection agreer ent with USWC. Consequently, calls between Dakota's customers
and all other customers within the exchange should be handled as toll calls and subject to
switched access charges.

Such limited service is inadequate for universal service fund support. Section 214(¢)
of the Federal Telecommunications Act of 1996 (“Act™) requires that universal service

funding be provided only to an ETC and establishes several specific requirements for

becoming an ETC. DCT (and its affiliates) fail to satisty those requirements in either the

Centerville or Viborg exchanges and, therefore, should not be permitted to include those
exchanges in DCT's Study Are
More specifically, Section 214(e) provides in relevant part:
A common carrier designated as an eligible telecommunications

carrier under paragraph (2) or (3) shall be eligible to receive universal
service support in accordance with section 254 and shall,

10254827 4K01 DOX




hroughout the service arca for which the desigr )
regeived--
(A) offer the services that are supported by Federal

universal service support mechanisms under section 254(¢),

cither using its own facilities or a combination of its own

facilities and resale of another carrier's services

(including the services offered by another eligible

telecommunications carrier); and

(B) advertise the availability of such services and the

charges therefor using media of general distribution,
(Emphasis added.) While “Dakota™ has expressed a general intent to offer a broad range of
services sometime in the future, at this time, the record would not support a finding that DCT
will provide all of the services eligible for universal service support to all customers
throughout the two exchanges, or that it has published the availability of its services to all
customers. Morcover, Dakota, p. 5, expressly states that it is not requesting that it be
designated an ETC for these exchanges. Therefore, Dakota’s request is, at best, premature
and should not be granted at this time.

Finally. as was explained in Fort Randall’s Initial Brief, pp. 11-12, it is expected that
a company will receive entitlement to universal service funding based on the entire servic
| y - 3

area of the company.” For a Rural Telephone Company, such as DCT, the Federal-State

Joint Board has recommended that the service area be the same as the company’'s study areas.

Jed Decision By The F -State Board. 99 160, 165. Consequently, by

including two exchanges where DCT is not satisfying the service obligations of an ETC, the

Commission would be required to deny DCT ETC status in its other exchanges. Therefore,

The FCC is expected to issue rules defining the requirements for receiving universal service fund suppor on
May &, 1997

102548 274K011 DX




at a minimum, Dakota's request should be denied until the full consequences of granting the
request can be determined

For the above-stated reasons, a study area waiver should not be granted to DCT
because it fails to satisfy the ETC obligations of the Act in the Centerville and Vibore
exchanges.

1L, The Prior Study Area Waiver Granted To DCT Does Not Support The Current
Request.

At one time, Dakota sought and received authority to purchase the Centerville and
Viborg exchanges from USWC. In the course of obtaining Commission and FCC approval
of the sale. USWC was granted a waiver of its existing Study Area to remove the Centerville
and Viborg exchanges from its Study Area, which had the effect of transferring those
exchanges into DCTs Study Area. Dakota, pp. 2, 6-7, claims that the carlier waiver supports
its current request. To the contrary, while the carlier waiver is consistent with the current
waiver granted to USWC as a result of the sale of those exchanges to Fort Randall, it does
not support the request for a waiver by any of the Dakotas.

In the earlier proceeding, Dakota had been authorized by the Commission to replace
USWC as the LEC -- providing service to all customers and acting as the carrier of last
resort. Clearly, Dakota would have qualified for universal service support for the services it
provided to customers located in Centerville and Viborg. That authority ceased when DCT
terminated its purchase of those exchanges and Fort Randall purchased them. Consequently.

DCT is no longer authorized to provide local service in the Centerville and Viborg

exchanges. While DTS/DTT have authority to offer local service in those exchanges, those

102548 274K011 DO




companies are not regulated based on, or otherwise affected by, the size of DCT’s Study
Area

Further, as described in the preceding Section of this Reply, none of the three
“Dakotas” would qualify for universal service support based on the current services offered
to those exchanges.

Therefore, based on the current facts and circumstances, the Commission should not
support “Dakota’s™ request for a waiver of the study area
IV.  Conclusion.

For all of the above-stated reasons and the reasons stated in Fort Randall’s Initial
Brief, the Commission should not support Dakota's request for a study area waiver: 1) DCT
has not demonstrated that a waiver is needed to address its legitimate accounting and
separations concerns, and neither DTI nor DTS are affected by study areas; 2) it is premature
to grant a DCT a waiver prior to obtaining authority to serve the Centerville and Viborg
exchanges; 3) neither DCT, the only company with a study area, nor DTVDTS are satisfying
the obligations of an ETC -- they are not offering local exchange service to all end users in
the Viborg and Centerville exchanges and, in fact, in the absence of an interconnection

agreement, are unable to provide such service, at this time; 4) it cannot be determined, at this

time, that allowing any of the three companies to receive universal service funding in

exchanges served by a Rural Telephone Company would be in the public interest and
consistent with the purposes of universal service support; 5) Dakota has not demonstrated

that it intends to satisfy the ETC obligations throughout Fort Randall’s entire study area; and

102548274K01 DO




6) if the waiver was granted, it would jeopardize DCT's ability to receive universal service

fund support for the services it is providing in its current Study Area

Dated: April 21, 1997

Respectfully submitted,

MOSS & BARNETT
A Professional Association

Michael J. Bralfey =
4800 Norwest Center

90 S Seventh Street

Minneapolis, Minnesota 55402
Telephone: 612-347-0337

Attorneys on behalf of Fort Randall
Telephone Company
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Certificate of Service

I hereby centify that an original and eleven copies of the above and foregoing
Reply Brief of Fort Randall Telephone Company were sent via facsimile and Federal
Lxpress on the 21st day of April, 1997, to the following

William Bullard

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capitol

Pierre, South Dakota 57501

and a true and correct copy was sent by Federal Express to the following

Rolayne Wiest

South Dakota Public Utilities Commission
Capitol Building

500 East Capitol

Pierre, South Dakota §7501

and a true and correct copy by facsimile and Federal Express or Overnight Mail, postage
prepard. 1o the persons on the attached list

Jia0 ) thng

Jean ). Hunsinger
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Robert G. Marmet
P O Box 269
Centerville, SD 57014

William P. Heaston

Chief Counsel

US WEST Communications, Inc
1801 California, Suite 5100
Denver, CO 80202

Richard D. Cont
Executive Director
SDITC

St. Charles Hotel

207 E Capitol, Suite 206
Pierre, SD 57501

Bruce C. Hanson

Hanson Communications, Inc.
Box 800

Clara City, MN 56222-0800
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RECEIVED
SDITC APR 7 1 1997 South Dakota Independent
SOUTH DAKOTA PUBLIC Telephone Coalition, Inc.
———S—— i —

Richard D. Coit Bette Dozier
Executive Director April 21, 1997 Adminsstrative Assistant

Mr. Bill Bullard, Executive Director
South Dakota Public Utilities Commission
State Capitol Building

Pierre, SD 57501

RE  Docket TC97-014 (concerning DCT study area waiver)
Dear Bill

For its reply to Dakota's brief dated April 14", 1997, SDITC concurs in all respects with
the reply brief being submitted by the Fort Randall Telephone Company.

For all of the reasons stated in our initial brief and the briefs filed by Fort Randall in this
matter, SDITC urges the Commission to reject Dakota’s request for a letter of no
objection concerning its proposed study area waiver request with the FCC

Dakota is clearly not at this time entitled to such a waiver and if, in fact, Dakota proceeds
before the FCC, this Commission should issue a letter to the FCC noting its objection to
the requested study area change As explained in Fort Randall's reply brief, the study
area waiver is not as Dakota alleges necessary to address any legitimate accounting
and/or separations concerns.  Dakota’s request to this Commission is nothing more than
an attempt to obtain a premature determination on issues relating to its eligibility for
universal service support without having to show compliance with the specific ETC
requirements set forth in Section 214(e) of the Telecommunications Act

Sincerely,

@257
%z@wﬁ

Executive Director and General Counsel

Mike Bradley
Robert G Marmet

apitol Ave. ® Suite 206 @ Pieree, SD 57501 ® Phone (6




SDI I ‘ t South Dakota Independent
Telephone Coalition, Inc.
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Ru hani l) Coit e |
April 21, 1997 dministrative As

Mr. Bill Bullard, Executive Director RECE IVED
South Dakota Public Utilities Commission

State Capitol Building APR 27 1997
Pierre, SD 57501 SOUTH p
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Dear Bill j
rn, /?7
For its reply to Dakota's brief dated April 14®, 1997, SDITC concurs in all rupacl

the reply brief being submitted by the Fort Randall Telephone Company

RE: Docket TC97-014 (concemning DCT study area waiver)

For all of the reasons stated in our initial brief and the briefs filed by Fort Randall in this
matter, SDITC urges the Commission to reject Dakota’s request for a letter of no
objection concerning its proposed study area waiver request with the FCC.

Dakota is clearly 1ot at this time entitled to such a waiver and if, in fact, Dakota proceeds
before the FCC, this Commission should issue a letter to the FCC noting its objection to
the requested study area change As explained in Fort Randall’s reply brief, the study
area waiver is not as Dakota alleges necessary to address any legitimate accounting
and/or separations concerns. Dakota's request to this Commission is nothing more than
an attempt to obtain a premature determination on issues relating to its eligibility for
universal service support without having to show compliance with the specific ETC
requirements set forth in Section 214(e) of the Telecommunications Act

!g_\> ,.,,.w

Exeamve Director and General Counsel

Smcatly,

Mike Bradley
Robert G. Marmet

7 East Capitol Ave. ® Suite 206 © Pierre, SD 57501 © Phone (605) 224-7629 ¢ Fax (605)




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION FILED

BY DAKOTA COOPERATIVE

TELECOMMUNICATIONS, INC., DAKOTA ORDER DENYING REQUEST
TELECOM, INC., AND DAKOTA FOR LETTER TO THE FCC
TELECOMMUNICATIONS SYSTEMS, INC.

REQUESTING THE COMMISSION TO TC97-014
DETERMINE WHETHER IT OBJECTS TO A

WAIVER BY THE FCC OF THE DEFINITION OF

STUDY AREA

On February 10, 1997, the Public Utilities Commission (Commission) received an
apphcation from Dakota Cooperative Telecommunications, Inc, and its subsidiary
companies. Dakota Telecom, Inc, and Dakota Telecommunications Systems, Inc
(collectively referred to as Dakota), requesting that the Commission determine whether it
objects to a waiver by the Federal Communications Commission (FCC) of the definition of
“Study Area"” contained in Part 36 Appendix-Glossary of the FCC's rules to allow Dakota
to expand its South Dakota study area boundarnies to include the new local exchange
facilities it 1s constructing in Viborg and Centerville Dakota stated that it will provide
service to consumers in the Centerville and Viborg exchanges through its subsidiaries. and
has begun providing such services Dakota's current study area completely surrounds the
Viborg and Centerville exchanges Dakota stated that it 1s building a new, state-of-the-art
switching facility in Viborg, which is centrally located with respect to Dakota's service area
If the Commussion does not object to such a waiver by the FCC, Dakota requested that the
Commission provide Dakota with a letter to that effect The Commission granted
interventions to the South Dakota Independent Telephone Coalition, Inc. (SDITC) and Fort
Randall Telephone Company (Fort Randall)

By Order dated April 7, 1997, the Commission established a briefing schedule in
this docket  On Apnl 14, 1997 initial briefs were received from SDITC. Fort Randall, and
Dakota On April 21, 1997 reply briefs were received from Fort Randall and Dakota

Al its May 2. 1997 meeting. the Commission unarimously voted to deny Dakota's
request for a letter to the FCC stating it does not object to Dakota's study area waiver
request The Commission found that although Dakota was not asking for designation as
an eligible telecommunications carrier for the exchanges in question at this time, a rural
company's study area is currently considered to mean the same as its service area
pursuant to 47 US C § 214(e)(5) A determination by the Commission that it does not
object to Dakota being granted a study area waiver could presuppose a finding on the
Commission's part that Dakota should be deemed an eligible telecommunications carrier
for those exchanges. This finding cannot be made without first establishing that Dakota
meets the requirements of 47 U S C. § 214(ej. The Commission determined that Dakota's
request is premature and cannot be granted It is therefore
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ORDERED that Dakota's request that the Commission write a letter stating that the
Commission does not object to Dakota's study area waiver request to allow Dakota to
include the new exchanges of Viborg and Centerville is denied

Dated at Pierre, South Dakota, this [é daay of May, 1997

CERTIFICATE OF SERVICE

The under hereby contifes that s,
Gocument has been served today upon al partes
of record in thes docket, as ksted on the docket
service ist, by facsamie of by fest class mad

ly addressed envelopes wih charges
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OFFICIAL SEAL)

BY ORDER OF THE COMMISSION
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mf'//' S S a4
JAMES A BURG Chalvmay/

2N LA
LASKA SCHOENFELDER, Commissioner
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