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Junuary 25,2000 

Mr, N1illim BuIlard, Director 
South Dakota Public Utilities Cornmissisn 
Soate Capitol 
5W East Capitol Street 
Iaiem, SD 57503-5070 

Re: In the Matter of Otter Tail Power Company's Request 
to Pile rm Energy-Only Lighting Tariff 

1)car Mr. Burllard: 

Plcw let me know if you have any questions with respect to this matter. 

Associate General Counsel 
1I'JG:dm 

Enc~osures 
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Irr the Mafter of Otter Tail Power Company 
for Approval of a Departure of its Fuel Clause 
Adjustment Tariff 

PETITION OF OTTER TAIL, POWER COiMPANY 

1. INTRODUCTION. 

Pursuant to South Dakota Codified Laws S 

South Ilakota ("ARSD") Part 20: 10: 

I>&ota Public Service Cornmis 

Tail's Fuel Adjustment Clause, Rat 

expenses that have resulted in ratepayer savings. 

2. GENERAL FILING PNFORMATION. 

Piirsuant to ARSD Part 20:10:0 

information: 

A. Name, Address, and Telephone Number of Utility. 

Otter Tail Power Company 
2 1 5 South Cascade Street 
P. 0. Box 496 
Fergus Falls, MN 56538-0496 
(2 18) 739-8200 



B. Name, Address, and Telephone Number of Utilitv Attorney. 

Todd J. Guerrero 
Otter Tail Power Company 
2 1 5 South Cascade Street 
P. 0. Box 496 
Fergus Falls, MN 56538-0496 
(218) 739-8350 

@. Date of Filing. 

This petition is being filed on January 26,2000. 

D. Law CaHnlrrolline the process in^ of the Filing. 

South Dakota statutes and related rules do not establish an explicit deadline for 

Commissi~n action. Otter Tail requests an expedited and info 

variances chat may be necessary pmuant to ARSD Part 20: 10: 1308. 

E, Title of Utilitv Employee Resmnsible for Filing. 

Bemadeen Brutlag 
Manager, Regulatory Se;rvices 
Otter Tail Power Company 
2 1 5 South Cascade Street 
P. 0. Box 496 
Fergus Falls, MN 56538-0496 
(21 8) 739-8289 

3. DESCRLPTIION OF FILWG. 

A. Backmound. 

This petition arises out of a dispute over th 

agreement ("Agreement") that governs the purchase of lignite coal by 

Power Plant from the River Coal Company- of the 



Northwestern Public Service, and the Northern Municipal Power Agericy ("~wncn").' 

plant. located in Beulah, North Dakota, is a 400-megawatt, mine-mouth power pi;utt, 

meaning that it takes its coal directly and exclusively from Knife Ri  

'She Owncrs began taking regular deliveries under the Agreement in May 1981 

began commercial operation. 

At issue in the litigation was the price of coal as fixed under the Agreement. 

sought relief from the Agreement's pricing adjustment provision 

remain '"air and equitable" throughout its tern. To guarantee this promise the A p r n e t l l  

among other things, requires that the price of coal be compared to prices in similar c d  

"agreements under generally similar mining conditions." 

AFter extensive negotiatiolils failed, the Owners pursued a GI 

Coul-t in November 1995. The matter was referred to arbitration, which commenced in 

September 1996. 

By Order dated March 26, 1999, the arbitration panel agreed that the 

can1 by Knife River was not fair and equitable. In accordance with the 

provisions, the panel reduced the price beginning with the fourth quarte 

with the start of arbitration) through the first quarter of 1999 (to coi 

decisian). The panel also required the parties to propose revisions to 

the future price of coal and minimize the risk of future pricing disputes, 

On August 6,1999, the panel adopted revised adjustment provisions (redoced the price d 

future deliveries) and awarded damages to the Owners in the amount of $5,901,776, 

1 Montana-Dakota Utilities Co. ("MDU") is also a partial owner in the plant, and i s  the parent campay af 
Knife River. MDU did not join the Owners in its claim against Knife River, 



from March 26, 1999. The damages represented t 

reduced by the panel and the actual price of coal charged by 

of 1996 through the first quarter of 1999. 

On September 1, 1999, Knife River r 

Otter 'Tail's share of damages in accordance with its fuel usage at the Cloyote P 

December 2 1,  1999, Knife River remitted to Otte 

the award, bringing Otter Tail's total award to $2,884,172. 

In addition to the damage award, the reduced prices for fu 

future fuel savings t 

seventeen years of t  

$ 13,200,000. 

Since the outset of the litig 

$1,240,870 as its share of litigation expens 

In this petition Otter Tail seeks to n 

$2.8 cnillicrn damage award and to pass the remaining $1.6 mi 

clause as a credit to ratepayers. The question to be decided is 

ratepayers to bear the burden of expenses -from which they clearly have 

Section 49-34A-25 of the South Dakata Cod 

tine "public utilities commission shall permit a publi 

provisions for the automatic adjustment of charges for public utility service in 

4 



to . . , the delivered costs of fuel used in the generation of electrici~ . . . .' 

ad-justrnent rate schedule, Rate Designation M-6 

among other things, "the utility's share 

[of FERC's Uniform System of Accounts], used in jointly-owned or lamd pl iut~ , '~  

Administrative Rule Part 20: 10: 13108~ the Commission retains the tight 

fron~ the particular construc~ion of any tariff schedules filed by a u 

he1 adjustment clause, departure from that tariff is necessary. 

The purpose of the 

changes in the cost of fuel. It allows utiliti 

in the cost of fuel without 

in fuel cost. See e.g., Ka 

Like Otter Tail's fuel clause tariff, FERC's 

to restrict movery of cos 

utaity's o m  plants. and 

plants." 1 8 C.F.R. $ 35.14(a)(2)(i). The rule hrther exp 

&el shall include no other items other 

System of Accounts . . . ." 1 8 C.F.R. 8 35.1 4(a)(6). 

tiom the point of acquisition to the 



Because the FAC regulations 

is that only those costs that fall expressly within Account 151 

through the FAC. Litigation expenses 

directly assignable to the cost of fuel. Minnesofn Power 

Commission, 852 F.2d 1070, 1073 (8' Cir. 

FERC 761,040 (1989). 

and prevent abuses. See, e.g., Order 

Docket No. E-015/M-89-42, at 3 ( 

Account 15 1, 

clause would increase"). Cornrnissi 

expenses though the FAC an 

However, where utilities are able to demo 

ratepayers, and where 

non-Account 15 1 expenses thou 

help bear costs of litigation. In re Minn 

42, Minnesoru Power & Eight, 4 

852 F.2d 1070. In effect, 

difference between the savings to ratepayers 

In the case of the federal rule FERC has 

Kentucky Utilities Company, 45 FERC 1 61,409. 

It is unclear whether this Co 

rendered by other commissions, however, are ins 

utility incurred significant coal and rail litigatio 



fuel costs. During that period the utility regularly in 

flowed them through the FAC -- without seeking departure, 

3 4  (attached). Minnesoia Power also put Minnesota utilities on 

arc not specified clearly in USOA Ac 

ation costs is Southwestern Public Service 

minimum quantity of coal that it was obligated 

of net savings to ratepayers. The N 

could be recovered through the he1 adjustment clause over one yeat, 

River litigation expenses through its fuel adju 

damage award, Otter Tail has placed the proceeds in (Unifo 

- Miscellaneous Current and Accrue 

account balance is accruing interest monthly, calcula 

earns on its temporary cash investments. In other w 

3 This is consistent with the FERC rule as well, unde 

Electric Co., 50 FERC fi 6 1,149 ( 1  990). 

7 



award, or m y  offset for litigation costs, 

Commission has acted on this petition.4 

'The litigation involved 

consideration the following three 

overcharges), future he1 savings, an 

of approximately $13 

C. Prcsg~osed Effectixe;:Date. 

jurisdictional. allocations 

departure of the FAC for purpo 

receiving each of the jurisdiction 

will be! done on the b 

j hri,sdiction. Thus, Otter Tail see 

in the compliance filing, most likely in the first or second..quarter of 26(38. 



The South Dakota rules set forth no substantive criteria to 

departure. However, Otter Tail believes that granti 

20: 10: 1 3-:08 is consistent with the public interest for the followin& rtrasons: 

(I) Strict enforcement of the tariff w 

utility because it would be un 

applies with e q d  force here. 

public interest is adequatefy ppt 

passed to ratepayers. 

public utilities. The prevailing policy is 



litigation outweigh its costs and where the 

tlerc. By granting Otter Tail's request 

Allowing recovery of litigation 

because it will act to enc 

mitigate ratepayer costs. A contrary 

because it will act as 

Granting departure is co 

departure would create. Inde 

CONCLUSION. 

For the foregoing reasons, 

Qtter Tail a limited departure of its fuel adjustment tariK as requated k%ixr, 

Dated: January 25,2000 



BEST I ~ J G E ~  
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