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Re:  Inthe Matter of Otter Tail Power: Company’s Request
to-File an Energy-Only Lighting Tariff

DearMr. Bullard:

Pursuant to South Dakota Codified Laws Section 49-34A-25 and Administrati
South Dakota Part 20:10:13:08, enclosed for filing please find ten (10)-co
Power Company's Petition for Approval of a Departure ofits Fuel:Clause A

Please let me know if you have any questions with respect to this matter.

Very &ruly yours,

/ L / [—

Todd J. Guerrero
Associate General Counsel
TIG:dm
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STATE OF SOUTH DAKOTA
BEFORE THE S
SOUTH DAKOTA PUBLIC UTILITIES COMMIS

?Ini:the atter of Otter Tail Power Company
wval-of a Departure of its Fuel Clause
Adjustment Tariff

PETITION OF OTTER TAIL POWER COMPANY

1. INTRODUCTION.

Pursuant to South Dakota Codified Laws Section49:34A-25 and:Admi

South Dakota ("ARSD") Part 20:10:13:08, Otter Tail Power Company herel
Dakota Public Service Commission for permission to rdcpart:i;:ﬁomstfﬂe;.spueféi,
- Tail's Fuel Adjustment Clause, Rate Schedule M-605, to allow: the-pass-through o tig

expenses that have resulted in ratepayer savings.

2. GENERAL FILING INFORMATION.
Pursuant to ARSD Part 20:10:01:02:03, Otter Tail provides the-followin
information:

A.  Name, Address, and Telephone Number of Utility.

Otter Tail Power Company
215 South Cascade Street

P. O. Box 496

Fergus Falls, MN 56538-0496
(218) 739-8200



B. Name, Add'ress, and Telephone Number of Utility Attorney.

Todd J. Guerrero

Otter Tail Power Company
215 South Cascade Street

P. O. Box 496

Fergus Falls, MN 56538-0496
(218) 739-8350

C. Date of Filing.
This petition is being filed on January 26, 2000.

D. Law Controlling the Processing of the Filing.

South Dakota statutes and related rules do not establish an explicit deadline for -
Commission action. Otter Tail requests an expedited and informal proceeding, including
variances that may be necessary pursuant to ARSD Part 20:10:13:08.

E. Title of Utility Employee Responsible for Filing.

Bernadeen Brutlag

Manager, Regulatory Services
Otter Tail Power Company
215 South Cascade Street

P. O. Box 496

Fergus Falls, MN 56538-0496
(218) 739-8289

3. DESCRIPTION OF FILING.

A. Backgoround.

This petition arises out of a dispute over the pricing provisions-of a 35-yearoa
agreement (“Agreement”) that governs the purchase of lignite coal by the owners of the C

Power Plant from the Knife River Coal Company. Owners of the plant include Otter Tail.




Northwestern Public Service, and the Northern Municipal Power Agency (“Owners™)." fhf: ‘

plant, located in Beulah, North Dakota, is a 400-megawatt, mine-mouth power plant,

meaning that it takes its coal directly and exclusively from Knife River’s adjacent Beulah Mine -
The Owners began taking regular deliveries under the Agreement in May 1981 when the p]an
began commercial operation.

At issue in the litigation was the price of coal as fixed under the Agreement. ]’hcwne
sought relief from the Agreement’s pricing adjustment provisions that required the prices to
remain “fair and equitable” throughout its term. To guarantee this promise the Agreement,
among other things, requires that the price of coal be compared to prices in similar coal
“agreements under generally similar mining conditions.”

After extensive negotiations failed, the Owners pursued a claim in North Dﬁk@ta:l‘)ié"tﬁ '
Court in November 1995. The matter was referred to arbitration, which commenced in
September 1996.

By Order dated March 26, 1999, the arbitration panel agreed that ﬁxe price tharged{:iféf

coal by Knife River was not fair and equitable. In accordance with the Agreement” sadjua;tmt
provisions, the panel reduced the price beginning with the fourth quarter of 1996 (o coincic
with the start of arbitration) through the first quarter of 1999 (to coincide with the March -
decision). The panel also required the parties to propose revisions to the Agreement toreduc
the future price of coal and minimize the risk of future pricing disputes.

On August 6, 1999, the panel adopted revised adjustment provisions (reduced the pt

future deliveries) and awarded damages to the Owners in the amount of $5,901,776, with irite

: Montana-Dakota Utilities Co. (“MDU”) is also a partial owner in the plant, and is the parent compmyqf

Knife River, MDU did not join the Owners in its claim against Knife River,




from March 26,-1999. The damages represented the difference between the price of'«
reduced by the panel and the actual price of coal charged by Knife River from: thefoun
of 1996 through the first quarter of 1999.

On September 1, 1999, Knife River remitted to Otter Tail $2,741,773, whlchre I

Otter Tail’s share of damages in accordance with its fuel usage at the Coyote Plant. n
Décember 21, 1999, Knife River remitted to Otter Tail $142,399, for QOst-judgment

the award, bringing Otter Tail’s total award to $2,884,172.

In addition to the damage award, the reduced prices:for future ¢oal dehve*t :
future fuel savings to Otter Tail ratepayers of approximately $750,000 %fbr'veach,-.‘o:ﬁf'tf?t:. v
seventeen years of the Agreement, for a net present value savmgsofSlO,S()0,000 '
$2.8 million damage award and the future savings will inure to ratepayers thirou
adjustment clause. All told, the litigation will benefit Otter Tail’s ratepayersbysame
$13,200,000.

Since the outset of the litigation through-December 21, 1999, Otter Tail incurred
$1,240,870 as its share of litigation expenses, primarily for fout“sifd’ea.att_c')mgy’s_zzgn‘&ivég'

B. Request for Departure.of the Fuel Clause Tariff.

In this petition Otter Tail seeks to net its $1.2 million marbltmtnonexpcnses
$2.8 million damage award and to pass the remaining $1 .«6million-?thi‘ough:ith’e!fﬁc[ﬁ
clause as a credit to ratepayers. The question to be decided is wh‘e,ther»iit;iseﬁ;ui(ziﬁf
ratepayers to bear the burden of expenses from which they clearly have benefited.

Section 49-34A-25 of the South Dakota Codified Laws provides, amongréfth‘f;t
the "public utilities commission shall permit a public utility to file rate schedulescon

provisions for the automatic adjustment of charges for public utility service in direct rel




to . . . the delivered costs of fuel used in the generation of electricity . . . ." (m::rTa :
adjustment rate schedule, Rate Designation M-608, provides that the cost of fuel shall i
among other things, "the utility's share of the expense of fossil fuel, as recorded in Acco
{of FERC's Uniform System of Accounts], used in jointly-owned or leased plants.” Uny
Administrative Rule Part 20:10:13:08, the Commission retains the right to waive any
from the particular construction of any tariff schedules filed by autility. Because imga |
expenses are not included in Account 151 and, therefore, generally niot recoverable th »
fuel adjustment clause, departure from that tariff is necessary.

The purpose of the fuel adjustment clause (FAC) is to keep-utilities whole wit k
changes inthe cost of fuel. It allows utilities to passthroughlomtepa;erslmm
in the cost of fuel without having to make separate rate ﬁlzngsthalteﬂecteaehéhm

‘cost and without having to obtain prior approval from the régulatory commissions

).

Like Otter Tail's fuel clause tariff, FERC’s fuel adjustment ¢liuse also is-drawn

in fuel cost. See e.g., Kansas City Power & Light, 51 FERC §61,285 (199

to restrict recovery of costs through fuel clauses to the cost:of “fossilfuel . . . cons
utility’s own plants, and the utility’s share of fossil . . . fuel consumed in jointly ow

plants.” 18 C.F.R. § 35.14(a)(2)(i). The rule further expressly provides that “[t]he

fue! shall include no other items other than those listed in Account No. 151 of the Uni

System of Accounts . .. .” 18 C.F.R. § 35.14(a)(6).

2 Account 151, titled "Fuel Stock,” provides: This account shall include thé book cust ﬁf 5
(1) Invoice price of fuel less any cash or discounts; (2) Freight, switching, demurrage;
charges, not including, however, any charges for unloading from the shipping medium
agents' commission, insurance, and other expenses directly assignable to-cost of fuel;: (4)

and depreciation expenses and ad valorem taxes on utility-owned transportation equipment usedita
from the point of acquisition to the unloading point; and (5) Lease or rental costs of transpartati

transport fuel from the point of acquisition to the unloading point.




Because the FAC regulations are drawn narrowly, the prevailing policy, absen

is that only those costs that fall expressly within Account 151 will be allowed to be passed
through the FAC. Litigation expenses are not among the items listed in Account 151 ar

directly assignable to the cost of fuel. Minnesota Power & Light v. Federal Emrmkeguiixt

Commission, 852 F.2d 1070, 1073 (8® Cir. 1988); Indianapolis Power & Light Company,

and prevent abuses. See, e.g., Order Varying Rule, In re Minnesota Power & lltgiﬂM
Docket No. E-015/M-89-42, at 3 (1989)(“Without strict interpretation of the costs ir
Account 151, the types of expenses that companies could try to ﬂowmlmughthefuei .
clause would increase”). Commissions particularly are steadfast-where the utility ¢
expenses through the FAC and only asked for permission later (i.e., ask fora retrwcuv

However, where utilities are able to demonstrate t’hat,.!theli‘tig;itﬁiﬂonfresxjilt’éﬁh,,,
ratepayers, and where the utility seeks approval from the regulatory commission: f
non-Account 151 expenses through the FAC, waivers to the rule-are proper so-that
help bear costs of litigation. In re Minnesota Power & Light, M:P:U.C. Docket Nﬂ

42, Minnesota Power & Light, 45 FERC § 61,369 (1 988),followmgrwmandbythél)

852 F.2d 1070. In effect, where the utility is able to show a net benefit to-ratepaye

difference between the savings to ratepayers and the expenses iricurred) a waiver is ap)

In the case of the federal rule FERC has dubbed this its ongoing “benefits” test. See &
Kentucky Utilities Company, 45 FERC 9 61,409.

It is unclear whether this Commission has been presented with this isstie. Dccm
renidered by other commissions, however, are instructive. For instance, in Minnesota Po

utility incurred significant coal and rail litigation expenses from 1979-1985 in.an effortt



fuel costs. During that period the utility regularly included the expenses in Account 13 [ an
flowed them through the FAC -- without seeking departure. The anesota&)mmm
repeated its expectation that utilities are to adhere strictly to the FAC rules. Nonetl
it foundthe utility’s expenses reasonable and that “the benefits of the litigation wer
miepayeﬁss” the Minnesota Commission granted the departure, It evemapphed{h :
retroactively (i.e., did not require refunds). Order Varying Rule, Docket No. B0 '
3-4 (attached). Minnesota Power also put Minnesota utilities on formal notice “tha
are not specified clearly in USOA Account 151 must be proposed to the Commasst
flowing these expenses through the [FAC].” (Emphasis added).” Another caseperm
through of litigation costs is Southwestern Public Service Co:, Case No.. 2731

1997) (also attached). Southwestern was involved in litigation with:its coal suppli

minimum quantity of coal that it was obligated to purchase. The litigation resulted
of net savings to ratepayers. The New Mexico Commiission dﬁe‘termin«éﬂéifﬁﬁt%%{hﬁfilﬁ
could be recovered through the fuel adjustment clause over one year.

With this petition Otter Tail is seeking limited departure so that it may flowi
River litigation expenses through its fuel adjustment tariff. Since: recewmgthc&l "
damage award, Otter Tail has placed the proceeds in (Uniform: Systemfcjif?ﬁicmmg
- Miscellaneous Current and Accrued Liabilities. Thisisa defem-.dfrevenﬂezaccauﬁg;
account balance is accruing interest monthly, calculated at the average mvestmentm(c

earns on its temporary cash investments. In other words, Otter Tail has not passed an

! This is consistent with the FERC rule as well, under which a company seeking waiver of the

so ahead of time. Northern States Power Co., 58 FERC § 61,119 reh. denied, 59 FERC 61,033 (1992):
Electric Co., 50 FERC 9 61,149 (19903.



al.vs.fardgj or any offset for litigation costs, through the FAC and will not until such time as t
Commission has acted on this petition.”
The litigation involved in this instance clearly has benefited ratepayers. Taking int
consideration the following three factors - the arbitration award (related to past fuet
overcharges), future fuel savings, and litigation costs -- Otter Tail ratepayers will see fu ;
of approximately $13,200,000, roughly ten percent of which will inure to South Dakot: |
ratepayers. The question is whether it 'isfe‘qui,t:a,ble to require Otter Tall s ratepayers
burden of expenses from which they clearly have benefited. We believe it is.

C. Propoesed Effective Date.

As noted, in addition to South Dakota, Otter Tail is seeking waiver of the FA
the respective commissions in Minnesota, North ;Dakota,;,arid‘éffom?ihéf FFKG
decisions from all jurisdictions, Otter Tail then will need to-determine the appeopriat
jurisdictional allocations for the FAC pass through. What Otter Tail seeks inthis |
departure of the FAC for purpose of being allowed to pass :through'ii't’st*}iti'gaiibnﬁﬂﬁ;"i‘i
receiving each of the jurisdictional decisions, Otter Tail proposes that any actual
will be done on the basis of a compliance filing that identifies the exact amount:
jurisdiction. Thus, Otter Tail seeks an effective date of FAC pass through as of

in the compliance filing, most likely in the first or second quarter of 2000.

Otter Tail is filing similar petitions on this matter with the Minnesota Public Utitities €
North Dakota Public Utilities Commission, and the FERC. We intend to waituntil recewmg,
jurisdictions before making any disposition of the award. In the event the commiissions’ mmn
method will need to be determined for allocating the amounts among the seveéral ju
Tail suggests using the E2 Energy Factor from its actual year 1998:cost of sérvice 3
kWh:sales adjusted for line losses to the generation level and is used to-allocste: base: cncrgy
service study. ‘




4. THE PROPOSED DEPARTURE IS IN THE PUBLIC INTEREST.

The South Dakota rules set forth no substantive criteria to-evaluate a request foe
departure, However, Otter Tail believes that granting a limited departure pursuant to AR
20:10:13:08 is consiste-nt' with the public interest for the following re¢asons:

(1)  Strict enforcement of the tariff would impose an excessive burdett tipo

(2) éﬂgtmg the departure would not adversely affect the: publicintér

(3)  Granting the departure would not conflict with any standard impose

A.  Strict Enforcement of the Tariff Would [mpose an Excessive B

Strict enforcement of the tariff would impose an‘excessive snd unreas
Ot'ter Fail and its shareholders. Wi‘thout-i.dgparture,: Otter Tail wﬁtlt}edeniéd
reasonébly incurred fees and expenses that have resulted ina sxgmﬁcaﬁtsﬁﬂng
ratepayers. Without departure, the benefits of the litigation will flow solely to
the costs will be incurred solely by the shareholders of Otter Tail. Insimilar easmﬁ
commissions have found that not granting departure would impose an excessiveb
utility because it would be unable to recover reasonably incurred costs. ‘The same
‘app"lies with equal force here.

B.  Granting the Departure Does Not Adversely Affect the P

Granting the departure as requested does not adversely: afft:cnhepubt
public interest is adequately protected because the savings that resulted from
passed fo ratepayers.

Another component of the public interest is the concerns qfs}mreholdcm

public utilities. The prevailing policy is that departures are appropriate wherctiwbe



litigation outweigh its costs and where the utility seeks prior approval. Both of?
here. By granting Otter Tail's requesf, ratepayers’ and shareholders™ interests drg

Allowing recovery of litigation costs in this instance further promotes the p
because it will act to encourage utilities to continue to take reasonable and prudert
mitigate ratepayer costs. A contrary ruling, on the other hand, will subvert-the p
because it will act as a disincentive for utilities to pursue legitimate claims on be k
ratepayers.

C.  Departure does not Conflict with Standards Imposed by Law.

Granting departure is consistent with the purpose of the FAC, which
whole with regard to changes in the cost of fuel. Otter Tail is notaware of tn
departure would create. Indeed, the law, as outlined above, expressly conteni
5. CONCLUSION.

For the foregoing reasons, Otter Tail respectfully requests that the Comtii
Otter Tail a limited departure of its fuel adjustment tariff, as requested herein.

Dated: January 25, 2000

OTTER TAIL POWER CO

Fa
Todd J. Guerrero ~
Otter Tail Power Company
215 South Cascade Street
P. O. Box 496
Fergus Falls, MN 56538:0496
(218) 739-8350

~ Attorney for Otter Tail!
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4IRD DECISION of Level 1 printed in FULL format.
Copyright 1997 by Public Utilities Rpts,
PUBLIC UTILITIES REPORTS - FOURTH SERIES
NEW MEXICO
Re Southwesatern Public Service Company
Case No. 2731
New Mexico Public Utility Commission
SLYIP QPINION
October 24, 1997

HYNOPEIS:

fisfore Shirley, chairman, Rivera, commissioner, and Herrmann, hearing examiner.
BY THE COMMISSION:
FINAL ORDER APPROVING RECOMMENDED NECISION

THI% MATTER comes before the New Mexico Public Utility Commission
E‘hﬁmmlsaxon } upon the Recommended Pecigion of the Hearing Examiner issued by
{#m J. Herrmann on October 2, 1997. The Commission having considered that
wiended Decision and the record in this case, and being fully informed of
bhﬂ premiases, adopts the following as its Fimal Order in this case.

STRTEMENT OF THE CASE

We sccept and adopt the Hearing Examiner's Statement of the Case through the
pime of imsuance of the Recommended Decision on October 2, 13997. The Recommended
Pecision filed by the Hearing Examiner is attached hereto as Exhibit 1, Pursuant
t NNPUT Rule 110.134(a), the deadline for Exceptions to the Recommended
teeision was Qcrober 15, 1997. No Exceptions have been filed in this matter.

DIBCUSSION

We have reviewed the Recommended Decision and conclude that no changes
should be made to the recommendations of the Hearing Examiner. We therefore
sceppt ond adopt the learing Bxaminer's Discussion. Findings and Conclusions,
sad Ordering Paragraphs, as the Discussion, Findings and Conclusions, and Ordexs
uf the Commisaion,

THE COMMISSION FINDS AND CONCLUDES:

1. The fovegoing statements, discussion and analysais are hereby adopted as
windings and Conclusions of the Commisaion.



PUBLIC UTILITIES REPORTS 4TH, SLIP OPINION

¥. The Cormission has Jjurisdiction over the parties ang the subject matter

In this case, and the Recommended pecj

TT 1S THEREFORE ORDERED:

A. The Orders centained in the Recommended Decision of the Hearing Examiner
4% B8L fa¥th in Exhibit 1, attached hereto and incorporated by reference as if
fully set forth herein, are ADOPTED, APPROVED, and ACCEPTED ag Orders of the
Comamiasion,

. The Racomnended Decision of the Hearing Examiner is ADOPTED
and ACCEBPTED in its entirety,

€. This Order is effective immediately.
_ B A topy of the Otder shall be served on all partieg to this case or their
aouavel and upon all Persons on the service ligt for NMPUC Case No. 2731
indicated by the attached Certificate of Service,

E. This Docket ig closed.

FESUED under the Seal of the Commission at Santa Fe, New Mexico, this 24th
way of October, 1997,

BEAL
KECOMMERDED RECISION OF THE HEARING EXAMINER
Pirsuant to NMpye Rule 110,133, William J. Herrmann, Hearing Examiner ip

thia cane, Praosents the following Recommended Decigion to the New Mexica Public
Vtilivy Commisgion (*Commission®) .

STALENENT OF THE CASE

Tha Commisaion issued an QOrder Suspending Fuel Clause on October 1, 1996. :
SBing othey things, that Order suspended Southwestern's Fuel and Purchasedkgcﬁéf@
2480 Mjustment Clause ("FPPCAC*) until further order of the Commission, and '

, <! Chat Southwestern's existing FPPCAC remain in effect uritil further
eedny uf the Commission. :
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PUBLIC UTILITIES REPORTS 4TH, SLIP OPINION

th December 4, 1996, the Commission issued a Memorandum designating and
#ig William J. Herrmann, as the Hearing Examiner in thig casge.
# Hearing Examiner issued an Order Setting Pre-hearing Conference on
Yaleaary 28, 1997. After the pre-hearing conference, the Hearing Examiner issued
- #dural Order on March 12, 1997. That Order required: Southwestern to
i & qotice of thisg proceeding in newspapers of general circulation in
Hew Mexico county where Southwestern provides service; intervention
i te e filed by May 5, 1997; the direct testimony of the Commission Staff
3 wndd Inbtervenors to be due by no later than June 6, 1937; rebuttal
oty Lo be filed by no later than June 30, 1997; and the scheduling of a
g for July 33, 1997, at 10:00 a.m.

Thé Attornay General of New Mexico (*AG*) filed a2 Motion for Leave ko
Tutervang and Reguest for Discovery Responses on March 21, 1997,

On April 9, 1997, Southwestern filed four Affidavits of Publication

5 that the required Notice to Customers was published beginning March
997, and ending March 27, 1997, in four separate newspapers of general
uwlation covering every New Mexico county served by Southwestern.

chwastern filed a Motion for Leave to File Supplemental Testimony on May
That Motion sought permission to file supplemental testimony to bring
¥ weatern'g direct case up to date, and requested through its supplemerital
Legtisony that Southwestern's FPPCAC balancing account include the fuel~related
Papmmnl louthwestern made to Thunder Basin Coal Company (“Thunder Basin®) on

] + 1, 1397, at the conclusion of litigation between Southwestern and Thunder
Bssin regarding Southwestern's contractual coal purchase obligations. The
proponed Supplemental Testimony of Brenda .J. Holland, Bennie Weeks and Barry
Fomscn way £iled with Southwestern's Motion.

U5 Jupe 6, 1897, Staff filed an unopposed Motion for Extension of Time in
b te file its direct and rebuttal testimony. The Hearing Examiner granted
{*# Wotion by his Order of June 9, 1997. The deadline for Staff and
Atetvenor dirsct testimony was extended to June 27, 1997, and the deadline for

il testimony was extended to July 11, 1997,

Btatf filed the Direct Testimony of Dennis Gee on June 27, 1597. No
rgtimony was filed by NMIEC or the AG.

¥he hearing on the merits of Southwestern's Application commenced as

wd at 10:00 a.m. on July 23, 1997. During the hearing, the Hearing

r @ntered an oral ruling finding that Souuthwestern's Motion for Leave to
; Supplemental Testimony was unopposed, and granting that Motion. The
Tallowing appeazances were entered at the hearing:

Fuy Southwestern: Jeffrey L, Fornaciari, Esg. Hinkle, Cox, Eaton, Coffield &
Hannluy fapta Fo, NM

Furp NMTEC) Steven S. Michel, Esqg. Santa Fe, NM

Par Steff: Cvdney Beadle Salazar, Esg. Chief Staff Counsel Santa Fe, MM

Hu ond appeared for the AG who was excusead.
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Western, the Direct and Supplemental Testimony of Brenda .J,

i Direct and Supplemental Testimony of Bennie Weeks, the Direct
8f Henty P. Junhsen, and the Supplemental Testimony of
e and admitisd into evidence. For Staff,

% was offered and admitted into evidence. E
nUe wan waived by stipulation, each of the foregoing witnesses appeared’
Learing and stood for CIUss-examination. e

the Direct Testimony of

i 18 a public utility that furnishes retail electric service te
in New Mexico and three other states. In this case, Southwestern has
' Comalusion approval of Southwestern's continued use of its FRRCAC .

@ Aule $50. Southwestern's last continuation f£iling came in NMPUC Cacgé
which was reanlved by & Stipulation approved by the Commission.

i that Huipulation,

Southwestern agreed that its next continuation filing

il whethey Southwestern's fuel and

purchased power policies and practices
#EHMLe that power in generated and purch

ased at the lowest reasonable cost;
} whisther material variations ip the f

it4 during the period since Southwes
: péasonable; and

wel and purchased power
tern's most recent continuatjion

¥ whether any new or amended fuel and purcha

sed power cantracts or
0% 81 any existing fuel and purchased power c

ontracts were reasonable.

T Uhue Na. 2547, Southwestern agreed that all fuel and purchased power
«fcted daring the period from September 30, 1993, through the date of
§ «n this case {i.e., September 6, 1996), would be subject to NMPUC
4.34. ™ the Stipulation in that case, Southwestern also agreed to .
&% in ith next continuation filing a fixed annual fuel and purchased power’ -
U Lactor rather than a monthly factor. In the Commission's Qrder
 Stipulation, however, the Commission encouraged the parties to the

B8 o consider £iling alternative fuel and purchased power adjustment
- M., at §.

sordance wicth the Stipulation and the Commisaion'
B #tipulation, Southwestern's Application in thisg
A0 with & fixed annual adjustment factor or,
with a monthly adjustment factar as curren
&, fhould the Commission approve the f
%1 By Seuthwestern, then Southwestern algo
from the portions of NMPUC Rules 550.8(a)
1t vhat would othervise require Southweste
7 fuel adjustment factor for customer bi
; sLisue reporting sugh calculations on a monthly basis, including
@ under collections and interest calculations as described in Section

#EipUiation in Case No, 2542, Southwestern Exhibit 1 {Holland Direct}
Wi BiH-l, Page 1 through 3,

5 Final Order

case requests an
alternatively, requests an

tly administered by

ixed annual adjustment factor
requests that variances be

and (b), 550.9(a) through (e),
IR to calculate a monthly
llings. Southwestern would

» 8 of the Stipulation, the parties to the Stipulation indicated a

9-10-89 ; 10:57 ;  DONELAN CLEARY- 9187396218

Barry Johnson -

xgept for Mr. Janhsen,'thﬁéVu
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¢ 18k & Cised annual fuel factor. As far as the record in this case

3 cafante has not changed. Staff has also recommended

#t a0 FPPCAC with a fixed annual adjustment factor, Staff

F. at 11, lines 3-6, In making that recommendation, Staff

ad that Southwestern's continuation filing has complied with
ated in Rule 550.2 nl and has met the requirements of Rules

.13, 63 1d,, at 4-10.

BYR fequest in this case that continued use of its FPPCAC be

&d annual adjustment factor is reasonable, supported by the -
L atid ERe record heérein, is in the public interest and should
tebt with the stipulation of the participants herein (see o
B {("Trangoript®), at 65, lines 18~21), Southwestern's use of i
Lt facror gheuld begin on January 1, 1998. Approval of
- Lixed annual adjustment factor should not be construed as
i in any way. Southwestern, any interested parties, Staff and
- will be free to propose different alternatives in Southwestern's
e Filing.

plumental Teatimony, Southwestern proposed a revised fixed anpual
Gr of 002287, This proposed revision would recover the costs
»100 butween Southwestern and Thunder Basin regarding the P
i3 nimum quantities of coal that must be purchased under their =
b Cosl dontyact. Southwestern Exhibit 2 (Holland Supplemental), at 8, R
@i Transeript at 7, lines 18-22. The New Mexico retail share from:
neugh March 1997 is $ 3.6 million, The remaining monthly expenses.
bl i1t PERC Account No. 501 - Fuel for April through December 1997 .
PEOpaset Lo recover the January 1995 through March 1997 Thunder
' Uge year sand if rhe recovery period were extended to langer
] Southwestern would propose the addition of interest at ‘the -
bé date of the Commission's Final Order in this case.
vl et 16, lines 7-10, 17, lines 1-8, and 22, lines 15-21.
WEAtErE witfiess Holland testified thatr :a: recovery period of Yonger -
would be inconsistent with the treatment the Thunder Basin amounts .
4 i other jurisdictions, Transcript (Holland), at 17, lines 12-1G; -

1,758, bused on New Mexico customers being approximately
wLail customers on Southwestern's system. Southwestern RExhibit §
mental Direct), at 9, lines 16-18, and 11, lines 8-11, ang
Gouthwastern has agreed to adjust the Account 501 - Fuel in
@i antual factor calculacion that wag supplied in the supplemental

i 61 M. Holland, for the Thunder Basin amount of $ 5.6 million that

b zullected from April through December 1997.

$all suppurta Southweatern's Proposed recovery of the Thunder Basin
BUSRIE. My, (ee, citing the testimony of Mr. Johnson that ig
9. bewtified that *even with consideration of the judgment
Thunder Basin, {Southwestern's) actions have resulted in significaxnt
14 pustomers. Staflf Exhibit 1 (Gee Direct), at 11, lines 11-13. Mr;
pekish® OUL thar disallowance of the Thunder Basin litigation costs.
i sweh actions result in net 84vings Lo customer, would serve as .
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& [Bouthwestern) and other utilities to undertake necessary
fusl costs.* 1d., at 12, lines 1-3. Lastly, Staff's opinion ia
5 does ot need a variance from Commission Tules in order to

r Basin coBts on to its customers through the FPPCAC becauge

4 in savifgs to Southwestern's customers, and becauge the

viilatory Commission (*FERC') allowed Southwestern to treat

il CO4tE under FEAC Account 501-Fuel. Id., at 12, lines 13-27,

grees thet Southwestern's Thunder Basin litigation casts
g6 Lo its customers and are genuine fuel costs in

A Wule 510.2(a) (which requires Class A electric utilities
to follow the FERC Uniform System of Accounts), and FERC

Wi, &llowing Southwestern recovery of those costs. This
shal] not be construed to create a precedent regarding the
don ol fuel related litigation costs in future cases.

« WhE Commineion tokes administrative notice of the Final Order in
®ii. F6PH, in which ameng other things, the Commission ordered

B patsn New Moxioo'g Proportionate share (i.e., $ 6 million} of

: Y EBVINgS on to its New Mexico qustomers via the FPPCAC over
o, That Pazs-through was to start thirty (30) days after the

ive notice.
F the merger was completed before January 1, 1998,
rate the merger 8avings in a revised fye] factor. Transcript at
and 86, line 1, Southwestern's proposed annual fixed FPRCAC o
HEted 1o reflect the paas-through of merger savings as required by . 7
w1 10 Case No. 2678,

B reflect the matters described above, Southwestern proposed the
t#d with the sypplemental testimony;

EERASE In Aucowst 501 - Fuel of § 5.6 million to adjust for Thunder
¢ ¥Rat will be collected from April through December 1997.

e4%¢ in the balancing account of $ 1.2 million per year for five

B 1% the sy through to customers of the merger savings established
daERtan s Order in Case No. 2678,

hese modificationg, Southwestern'p fixed annual adjustment factor
& NMPOUC Bule 550 in this case shall be +001626. See attached

uEtrate Southwestern's calculation of the fixed annual
TR 1y approved in this case,

2z Eoliows:

¥ious to the revised fixed annual adjustment factor of .002287
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weatetn 5 o public utility as defined in the Public Utility Act,
g 21«1, @t geq., it is certified and authorized to conduct
- RgEvlies within the State of New Mexico, and it is subjact to the'.
- Comrd geion .,

1y totice of these proceedings and the subject matter of '
# h&va bean given in accordance with the Public Utility Act and

Glitn & Applivation to continue use of its FPPCAC with a fixed
%t Fackor is unopposed, is in the public interest, and should Be

®ion sppioval of Sovthwestern's fixed annual adjustment factor
i mpdent:ial affect. Southwastern, any interested parties, Staff
giinn will be free to propose different PPPCAC alternatives in

% ReRt contingavion filing.

Yhe requested variance from Rules 550.8(a) and (b), 550.9(a) through (e}, =
11 stw appropriate and ressonable, and therefore such variances should:
¥y the Covenisaion.

sasonable and in the public interest for Southwestern to receive:’
arization to pass New Mexico's share of the Thunder Basin o
- on Lo Southwestern's New Mexico customers through its FPEGAC.
¢ ragovery period for the January 1995 - March 1997 portion of =
# zhould not exceed one year. The remaining monthly expenses will be"
in FENEC Agcount Np. 501 - Fuel for April through December 1997.

. %ﬁutﬁwﬁﬁtexn 8 proposed fixed annual FPPCAC, which shall commence on -
¥ 3. 2938, should be adjusted for its pass-through of Thunder Basin
1 @ﬂﬁﬁﬂ nﬁ providﬁd in thxn Order, and for Southwestern 3 pass through

SRR

Fhie Hweving BExaminer recommends that the Commission ORDER as follows:

i approval of Southwestern's fixed annual adjustment factor 2
»o precedential effect, Southwestern, any interested parties, Staff
Tepwiszsion are free to propose different FPPCAC alternatives in
ety aesstl continvation f£iling.

PWBECEIT '8 requested variances from Rule 550.8(a) and (b), 550.%{a)
- #nid 550,11 are granted,

qgich

11 Lu granted approval and authorization to pass the New

; onate share of the January 1995 through March 1997 portion of
i# Banin Tit Ladal ion Ccagts on Fa Cntkhwpebasn b a Mot Mo em
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HESESY CERTIFY that a true and correct copy of the foregoing

=3068 Sreven Yichel, Esg. 368 Hillside Avenue Santa Fe, NM 87501
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51 ¢ustomers through its FPPCAC for a period not to exceed one year.

Rty proposed fixed annual factor ghall be adjusted for
«thirough of the January 1995 through March 1397 Thunder
¢a4%a ag provided by this Qrder, and for inclusion of
~thpough uf its merger savings pursuant to the Commisggion’s
siig NMo. 2678, Such adjustments shall take effect with the

1 4 m:& iing eycle.

. #hig Grder in ebfective inmediately.

i of this Order shall be served on all coungal of record.

Weis Booket Lo glosed.

SEENES #% Zanra Fe, New Mexico this nd day of October, 1397.

£F HERVICHE
CEATIPY that a true and correct copy of the foregoing

sinion of the Hearing Examiner, issued October 2, 1997, was
W9, puntage propaid, to each of the following: Charles ¥. Noble,
1 1wy General Post Office Drawer 1508 Santa Fe, NM B7504~1508"
L. ¥ornscisyl, Esy. Post Office Box 2668 Santa Fe, WM 87504-2068 Steven.
T RN if}ilmdc Avenue Santa Fe, NM 87501

ot

‘i“:m o

iweved to: Cydney Beadles Salazar, Esq. staff Counsel NM Public
ton 224 E. Palace Santa Fe, NM 87501

i

£ tala ml day of Octcbef, 1397,

CNTE OF SENVICE

4 Geder Approving Recommended Decigion, issued October 24, 13937, was
aiaaa pqucuge prepald to each of Lhe (ollowxng Charles F. Noble,

ﬁ;» mﬁ Jﬁtfray L ?qrnacxarx Esq Post OEflce ch 2068 Santa Fe, NM

. g ﬁ?li?ﬁled to, Cydney Beadles Salazar, Esg. Staff Counsel NM Public

i purposes are: (a) provide for adequate regulatory review of a
4ons under an FPPCAC: (b) provide for the stability of utility:
ctric fuel costs and purchased power costs are rising and

golinings and {¢) assure that utilitiea collect through the FPPCAC
sciaally wxpended for fuel and purchased power costs.
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South Dakota Public Utiliti‘esgommission
WEEKLY FILINGS
Eor the Period of January 27, 2000 through ‘February 2, 2000

s fiswdt @ cotnplats copy of a filing faxed, overnight expressed, or-mailed to you,ple
Delaine Kolbo within five business days of this filing.
Phone: 6()5—'773‘«13705 Fax: 605-773-3809

CONSUMER COMPLAINTS

£T06:026  in the Matter of the Complaint filed by Timothy William John
Sout ﬁakm,sagaiinétf"ULSIB‘t-»and‘s*?Pijrié?ff‘err‘"'6%%‘8il‘l‘in:gé’Régiafr;di‘
Switching of Services.

i, 2000, the Commission received a complaint-from Timethy Wil
ta, against Preferred Billing sre;ga”rd'i‘ngau‘n'authotizedﬁs'
lages that his long distance providerwas switched to'P
zation. and that he has been unable to'get his long distanc
4o his former carrier, The Complainant is asking to'have his'se
it and 1o receive a refund of all monies charged-overand above St

i Heather Forney

sy Haren Cremer

wl Filed: 01/24/00
padline. N/A

€160:027  In the Matter of the Complaint filed by Dale W. Frederick, Wate
Dakota, against OLS, Inc. Regarding Switching Telecommt

Services Through Deceptive Tactics.

amani alleges that his service was switched to OLS through deceptive
rarnedies 10 unauthorized switching and unsolicited telemarketing.

Stat Aradyst Leni Healy
iy Karen Cremer
{, 0172500
n Deadline: NA

in the Matter of the Complaint filed by Rhonda Bendel, Watert
Dakota, against OLS, Inc. R’egardin'g-fUna~uthorized~f$wit6h ng

She cpannlainant claims that she was billed by a company which she did not-auth
t sequests fines to be imposed and reimbursement of charges.




‘Karen C'e mer
01/25/00

Déad,line:-. NA

CT00-029 In'the Matter of the Complaint filed by John snd Jeanie £
South Dakota, againstiLD Teleservices, Ing. Regarding Usanith
Switching of Services,

On. January 26, 2000, the Commission received a complai
of phone'service, Additional information was. provided in ar an
received Ja wary 31, 2000. The complainant alleges their fo
switched from MGl WarIdCom to America's Tele<Network
complainants are requesting that all America's Tele-Netwo
the telephone bills since October 9, 1999, to-the present be rar
t0'$286.17. "In-addition we request that a fine be plac
llegal-act of slamming us and causing the problems an L.
commission-has.to try to:straighten out. Only by imposirg the Mg
companies-is the problem going to be eliminated.”

Staff Analyst: Michele Farris
Staff Attorney: Camron Hoseck
Date Received: 01/26/00

Date Filed : 01/31/00
Intervention Deadline: NA

CT00-030 In the Matter of the Complaint filed by Randy Daughenbaug

South-Dakota, against U S WEST Communications,
Installatnon '

On January 27, 2000, the Commission received a cornplaint from Rar
Rapid City, South Dakota, against U S WEST regarding de} ayed
alleges that he has been trying for seven months to get Service s
and that U § WEST has missed several promised installation dates.
asking for a temporary line to be installed.

Staff Analyst: Keith Senger
Staff Attorney: Karen Cremer
Date Received: 01/27/00
Date Filed: 01/31/00
Intervention Date: MNA

na




CIH0031  In the Matter of the Complaint filed by Gustave Orloske; Hill City
Dakota, against Accutel Communications, Inc. and USBI'Reg: _
Unauthorized Switching of Services.

ry 01, EQQQ, t’h’e Commission -received a complaint frem G’ustav,e Wr:ld‘s' :

*;xs; Keith Senger
l{ar&n Cremer

ELECTRIC

in the Matter of the Petition of Ofter Tail Power: Company: for#
Departure from its Fuel Clause Adjustment Tariff:

) epart fram the spec:f c wordlng of Otter Tall 'S Fuel Adjustme

-M:605, to allow the pass-through of litigation- expenses that have resi
e savings.

‘miﬁ ::?nimé Date: 02/18/00
TELECONMMUNICATIONS

TCO0-008  In the Matter of the Filing by Kadoka Telephone Company toii-_?
Switched Access Rates.

e

iblic Utilities Commission has received a filing of the Kadoka Telephon
 Tariff rates to be effective March 1, 2000. In accordance with ARSD
'zm%, g the average of all cost companies in South Dakota, excluding U'S WE

Siaft Analyst: Heather Forney
‘ ey Karen Cremer

02101100

vention Date: 02/18/00

¥ous imay receive this listing and other PUC pubiications via our website or via‘inte
You may subscribe or unsubscribe to the PUC mailing lists at http:/iwww:state:s

3
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V1A FAX AND MAIL

March 28, 2000

Re: Inthe Matter of Otter Tail Power Company
Docket No. EL00-002

Dear Mr, Bullard:

On january 26, 2000 Otter Tail Power Company filed a
from the specific wording of Otter Tail's Fuel djus ause
through of litigation expenses that have esulted
1wo issues have developed that Otter Tail-wants to brir
‘hefore it acts-on the Petition. We also provide clarifica
it this fetter-act to supplement and-amend the origin
also-enclosed.

Background

The litigation that provides the backdrop for this filing was the-result of
hetween several owners of the Coyote Power Plant - Otter Tail, Northwest o1
Company and Minnkota Power Cooperative (as agent for the Northe

* Agency) on the one side - versus the Knife River Coal Company on th
Dakota Utilities Co., though also an owner of the plant, -did not join in thecl:
Knife River. The arbitration panel ultimately found in favor of thie owners
damages in the amount of 35,901 776, with interest. Otter Tail’s share-of the dar
£2.741,773.




Mr, Bullard
March 28, 2000
Page 2

In its Petition, Otter Tail sought to net $1,240,870 in arbitration expense:
outside attorneys) against its $2.8 million damage award. The difference between
figures, or approximately $1.6 million, would then be passed through Otter Tail
adjustment clause as a credit to ratepayers (roughly seven-percent of which:is jury
South Dakota). The complete factual and legal basis of Otter Tail’s request 1s s¢
Petition, ‘

New Issues

MDU’s Contribution

In the Petition, Otter Tail indicated that it hadmcurred$1,240,870 '
litigation expenses. Northwestern and Minnkota were-also responsible for
expenses. At the time Otter Tail made the Petition, the undersigned wasu
-~ as an-owner in the plant who benefited from the litigation - had in fact m:
io:Otter Tail and the other-owners as reimbursement for MDU’s s hare-of |
The amount of MDU’s:contribution to'fer»TaiI'waSeS 50:930. MDU su

 contribution, however, “under protest.” Thatis, MDUtoo josit
for ‘ae’fpt‘:rcemage“ofthe~ar»bitratio_n‘costs«‘and:’rcser'ved?fl’, nghttoﬁmher 1
under the dispute resolution provisions rofith‘e"Coyot‘g'raﬁng;;Agreem‘ ent (the'¢
and operating agreement between the owners of the plant). v

The purpose of this letter is not to argue whethier MDU’s is liable for its
the arbitration costs.! What concerns us at the moment is that we have made
complete disclosure regarding the facts contained in-our Petition: Assuming that Otte
will ultimately retain the $250,930 contribution from MDU, it obviously reduces
out-of-pocket litigation costs. Because Otter Tail is orily seeking recovery ofits:actu
expenses ~ nothing more nothing less - Otter Tail proposes that the $1,240, 70 of
be reduced by the $250,930 received from MDU, bringing the total litigation-expel ’
$989,940. A calculation of how the reduction adjusts Otter Tail’s Petition is set forthiin
Exhibit No. 1, attached.

Power Pool Sales

The second issue deals with reducing the award and expenses to take into account the
effect of Otter Tail’s wholesale economy energy sales from the Coyote Plant.

! Otter Tail believes, however, MDU’s protest is without merit. MDU and its rratepayerséhaw;'ibéhéﬁied
enormously by the other parters’ efforts to reduce fuel costs at the plant and MDU’s reimbursement simply
represents its fair share to procure that benefit. We also note that while MDU has submitted the contribution
under “protest,” it has made filings before this Commission and the South-Dakota Public Utilities Commission
seeking o recover through its fuel adjustment clause the very expenses italleges it has no legal-obligationto
pay.
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In the Petition, Otter Tail sought to net the $1.2 million litigation expenses agains
$2.8 million damage award from Knife River. The award was calculated by mi
difference between the actual price of coal charged by Knife River for the:period betwe
fourth quarter of 1996 through the first quarter of 1999 (the “Award Period”) and jeeof
coal (on a per ton basis) as reduced by the arbitration panel by the amountof |
10 Otter Tail for its sales — both retail and wholesale — from the Coyote Plan

Exhibit No. 2 is summary of the price reduction as ordered by the arbltranunpane

In the Petition, Otter Tail did not propose to adjust either the $2.8 niillion &
the $1.2 million of expenses to take into account Otter Tail"s wholesale-economs
sales® made from the Coyote Plant. As explained, the $2:8 million represented Ot
damages — the amount it overpaid for coal during the Award Period — for:all Otter Tail’s
energy sales made from Coyote, including both wholesale and retail.

Upon further evaluation, it appears that both Otter Tail’s award and its litigation costs
should have been adjusted (reduced) by the percentage of overall sales mades
Award Period attributable to wholesale economy energy sales. Thisdsh ecau
consumned during the Award Period (or asny period)-attributable to wholesale
customers are not subject to the fuel adjustment clause. As-aresult; retail custo
receive credit from that part of the damage award (as a pass: through the-enierg
clause) attributable to retail sales — not the amount attributable to-wholesale ec
sales. Likewise, retail customers should not be obligated to-shoulder the entire bu
litigation expenses but only those attributable to-them.

In Otter Tail’s case, 89% of all sales made duringthe Award Period are attribu
retail sales and 11% are attributable to economy energy transactions. Otter Tail proposes
adjusting the Petition to take into effect the-economy energy wholesale transactions made
from the Coyote Plant during the Award Period. ‘

The effect of this adjustment is also set forth in Exhibit No. 1.

Interest on Award

The last issue we bring to the Commission’s attention deals with interest on the
award. As we set forth in the Petition, Otter Tail has placed the proceedsin Accoun 47 i
deferred revenue account. The account balance is aceruing interest monthly, calculated at
the average investment rate Otter Tail earns on its temporary cash investments. Otter Tail

? This is a simplified breakdown of the award calculation. Because the Coal Supply Agréement contain
nrice “step-downs” based on the amount of tons of coal per week consumied (i.c., the price décreases ds use
increases), the actual award calculation was a bit more complicated.

: Economy energy sales are wholesale transaction made by utilities, typically between onc tnether, ona
non-firm basis and generally only when there is capacity available (not needed for retail customers). Hconomy
energy sales, also known as “pool,” “coordination” or “intersystem™ sales are regulated by the Federal Eneegy
Regulatory Commission.



Mr. Bullard
March 28, 2000
Paged

: clanﬁes that ratepayers are entitled to the interest amountearned-upto the ti
~ pass-through. '

o Accordingly, Otter Tail hereby respectfully requests permis
January 26 Petition consistent with this letter-and the attached Exhibits. -

Shiould you have any questions, please feel free to-call me at 218-
Thank you for your-consideration.
Very truly yours,

Todd J. Guerrero
Asst ciate:General Counsel

Attachments

¢ Ms. Bernadeen Brutlag |
Ms. Michelle M. Farris, South Dakota Public Utilities Commission-

kbl 61 s poc Rlings \krifee-river fiad lause supplement.doc




Exhibit Mo

Otter Tail Power Company
Knife River Coal Contract Arbitration

Update of amounts since original filing

‘A Reduces arbitration costs for reimbursement by MDU
B Apportions arbitration award and costs between retail and power poo! sales

Artitration  Arbitration Net

Award:{1) Costs Award ‘
1 Total amount of OTP's share per original filing 52,884,172 $1.240,870 $1643302
§ MDU's reimbursement paid under protest ’ 250,930 A
g Adjusted amount $2,884,172 $989.940 S1gS4 Ay
?’ Portion attributable to retail sales 2) __B9% _ B9% 89%3
g Amount attributable to retail customers (3) $2576511 5884.341 9;

(1) Currently accruing monthly interest at Otter Tail's average investment rate for its ternporary cash
investments,

{2) For the period September 1996 through Mareh 1999
he following proportion of Coyote output (OTP share only)
was used for retail customers and for power pool sales

~ Data for Ofter Tail's share of Coyote Plant Retail Sales _ Pool Sales
{megawati-hours) Sept-Dec 1996 310,747 21,606
Jan-Dec 1997 704,394 32,990
Jan-Dec 1998 576,782 117,170 (:
Jan-Mar 1999 223,823 45,028 268,
Totals ’ 1,815,546 216,794 2032,
Proportions 89%. % 100%)

(3) State proportions (approximate)
Minnesgota 54%
North Dakota 38%
Souith Dakota 7%




ARBITRATION PANEL DECISION
COAL PRICE
(per ton at 45,000 tons per week)

Time Period Delivered Cost

4Q96 $11.53
1997 - 11.61

1Q99 11.23




Consumer Hotline
FB0-332:17787

WilliamBullard:dr.
Exeaitive Director

‘Harlan: Best
Martin C. Bettmann
Sue Cizhos
" KarenoE, Cremer
Terry Emerson
Michele M. Farris
Marletts Fischbach
Heather K. Fomey
Shitlesn Fugin
Mary Giddings
Lewls Hammond
Leni- Healy
MaryHealy
Camron Hoseck
Lisz'Hull
Dave Jacobson
Jennifer Kirk,
Bob Knadle
Dtlaine Kolbo
Charlene Lund
Gregory A Rislov
Keith Senger
Rolayne Ailts Wiest
®

State Capitol Building, 500 East Capitol Avenue, Pierre.

April 24, 2000

Mr. Todd J. Guerrero
Associate General Counsel
Otter Tail Power Company

P. O. Box 496

Fergus Falls, MN 56538:0496

Mr. Alan D. Dietrich

Vice President - Legal Administration
NorthWestern Public Service -

125°S. Dakota Avenue, Suite 1100
Sioux Falls, SD 57104:6403

Re: Dockets EL00-002, ELO0-003, ELOO- 0g i
Fuel Adjustment Clause, Coyote Coal Arbitration

Gentlemen:

As a follow-up to our _p’;‘ﬂcneconVérsaf?m466“?‘!?&;5‘@-.’1%&&;; tr
Stipulation to Consolidate Dockets. o

Please note that a ‘hearing time of Monday, May
A notice of hearing should :b'e:forth"‘c:cfnjmfing
format and Staff intends to »ca’l'l"'iMic:’fhéIéfFjaj’rfEts

If the Stipulation is drawn to your satisfaction, send m
page with your signature onit. |willther att ich a
to be filed and provide a complete copy{o you;
Thank you.

Very truly yours

H

Camron Hoseck
Staff Attorney

CH:dk
Enc.



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA
IN THE MATTER OF THE PETITION OF OTTER ) STIPULATION
TAIL POWER COMPANY FOR APPROVALOF ) CONSOLIDATE DOC
)
)

A DEPARTURE FROM ITS FUEL CLAUSE

ADJUSTMENT EL00-002

IN THE MATTER OF THE FILING BY
MONTANA-DAKOTA UTILITIES CO. FOR
APPROVAL OF WAIVER OF FUEL.CLAUSE

: EL00-003
RATE 58 TO INCLUDE ARBITRATION COSTS |

IN THE MATTER OF THE PETITION OF
NORTHWESTERN PUBLIC SERVICE FOR
APPROVAL OF PLAN TO UTILIZE ITS
ADJUSTMENT CLAUSE TO CREDIT
CUSTOMERS FOR ARBITRATION AWARD
LESS COSTS

EL00-009

The Staff of the South Dakota Public Utilities Commission and the elec
companies captioned on this document stipulate that these {hree docket
consolidated inasmuch as there are common questions of law and fact,

By stipulating to this consolidation, it is understood and agree
consolidation is for the purpose of a hearing and no electric utility company
to this consolidation, shall forfeit any rights it may have to present its cas
cross-examine witnesses, present arguments and authority unique to its'case
act on its own behalf. '

Dated this day of April, 2000.

Todd J. Guerrero
Associate General Counsel
Otter Tail Power Company

Douglas W. Schulz
Senior Attorney
Montana-Dakota Utilities Co.




Alan D. Dietrich
Vice President - Lquat’ Adm

Camron Hoseck
Staff Attorney |
South Dakota Public Utilities €




April 27, 2000

Mr. Todd J. Guerrero
Associate General Counsel
Otter Tail Power Company

P. O. Box 496 ’
Fergus Falls, MN. 565380496

Mr. Alan D. Dietrich

Vice President - Legal Administration
NorthWestern Public Service

125 8. Dakota Avenue, Suite 1100
Sioux Falls, SD 57104-6403

Re: Docketfs
Fuel Adjustment

:L00-003, ELO0-009 ,
ause, Coyote Coal‘Arbitration

Gentlemen:

Enclosed for your files you will each find-a copy-of the: Sti
Dockets with reference to-the above captioned matter,

Very truly yours,

Camron Hoseck
Staff Attorney

CH:dk
Enc.



A/24400 !mm 15:37 FAX 605 773 3809 'SD PUBLIC UTILITIES COMM

,AQJ,USTMENT

N THE MATTER OF THE FILING BY

CUSTOMERS FOR £ ARBITRATION AWARD
LESS COSTS

to thns mnsohdatlon sha!l forfert anywnghts itr .
cross-examine witnesses, present arguments and authority- umque ta
act on its own behalf.

Dated this QZM day of April, 2000.

Todd'r J Guerrero ,
Associate General Counsel
Otter Tail Power Company

Dougias W. Schulz.
Senior Attornay




MERS FOR ARBITRATION: AWARE
Lass-‘ecos*rs

The Staff of the South Dakota ‘Public Utilities Cormmission::
companias Captioned on this document stlpulate tha
wonsolidated inasmuch as there are common: quest:@ns

By stipulating to this - cansehdatnen-‘
consolidation is for the purpose ofahea
ths wnsolldatlon sh ‘

Dated this_25 “ qay of April. 2000,

Todd J. Guerrers
Associate General Counse|
Otter Taij Power Company

DougladAn Schulzk
Senior Attorney
Montana-Dakota Utilities Co.




ice F dent - Legal ‘Adminis
NorthWestem Pubhc Serw




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA |

= PETITIONOFOTTER ) ORDERFORAND

Y FOR APPROVAL OF ) OF HEARING -
)
)

"EROM ITS FUEL CLAUSE
EL00:002

ATTER OF THE FILING BY
SAKOTA UTILITIES CO. FOR

WAIVER OF FUEL CLAUSE
UDE ARBITRATION COSTS

EL00-003

e et et “am”

ER OF THE PETITION OF
N PUBLIC SERV!CE F.R

ZE EL00-009 '
CRE.IT

Sirary 10, 2000, the Commission received a:petition from:Montana:Dakota
- of a waiver of Fuel Clause Rate 58. The petition stated tha
& pass-through, in the fuel cost adjustment (FCA), of arbitration
atail customers.” An intervention deadline of‘March 3; 2000 ‘wa
o patitions to intervene were filed.

Kiarch 20, 2000, the Commission received a petition from NorthWestern Pu
approval of its proposed plan to credit $682 996.65 to its South’Dak
& credit 1s due 1o an arbitration proceeding involving a- lignite-ico
ihat the "plan would utilize its adjustment clause to credit 1o ;
mom it serves in South Dakota) the retail portion of the arbitratior
%ﬁﬁﬁ ils costs related to its efforts in receiving not only the: damage
i price reduction and other favorable Coal Agreement provision
sadhineg of April 7, 2000, was set by the Commission. No petitions:torint

£im Apal 27, 2000, the Commission received a Stipulation to Consolidate D
'+ gialed that Otter Tail, MDU, NWPS, and Commission Staff had agreed to con
SuE g common guestions of law and fact.




unsdiction i this. matter pursuant to SDCL. Chapters 126 anx
‘ 3484, 49-34A-6, 49-34A:8, 49-34A-10, 49:347
<26, arid 49-34A- 27,

43 the consolidation of the dockets. A hearing shall:be
CDT m Room 4‘12 State Capntol Bunldm’g -

% whether the Commission shall approve, in whole:or:
NWPE, and MDU,

’ xercased at the: hearmg 1f you or your
{a :-the hea,‘ng‘, the Fmai Decxsuon wnl be

armg The Commtssuon w;ll then ent‘e
n f’egardlng thls matter As a resuit

Finald on iy / be appe "y"the par
ame Court as provided by law. Itisth refore

. ¥hat consolidation of the above listed dockets for purposes of |

E ﬁﬁﬁ%ﬁ&ﬁé‘ that & consolidated hearing shall be ‘held: at thetirr
¢ of whether the Commission: shall approve, in whole:or
NWPS, and MDU,

& Amaricans with Disabilities Act, this hearing is being hel
4 tsmmact ihe Publnc Utmtaes Comm:ssuon at 1 800 33




% & THOMPSON LLP
ERAE sTREETY

May 11, 2000

575015070
8F ADJUSTMENT

rtified copy of Judge Zinte
v pre hac vice to appear in this
v, '

& THOMPSON LLP
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TH& MINNESOTA PUBLIC UTILITIES COMMISS

Commissioner’
Commissioner -
Commissioner. .
Commissioner

SERVICE DATE:

DOCKET NO. E-017/Mx

il Power Company's Supplemental Petition Providing Ad
t of Minnesota Rules 7825.2400-2600 (Fuel Clause Adju

itled miatter has been considered by the Commission and:the followinig:dist
(ter Taik to recover the estimated incremental outside legal costs of
- Tail's waiver of Minnesota Rules 7825,2400-;

award of $2,576,511 net of the $670,
pon Anding that

luswing the waiver would impose an excessive burden and create
Jtter Tail to litigate unreasonable fuel prices in-the future;

ig the variance would not adversely affect the public-interest
ve & net benefit-of a refund through:the FAC; and

this waiver does not conflict with standards imposed'by law.

1 Otter 'Tail to work with the Department in determining the method
sement to ratepayers before actually making the refund.

wterent v the refand will be paid at the prime interest rate as agreed to b;

¢es with and adopts the recommendations of the Department of Commi

AKOTA PUBLIC

ift be made available in alternative formats (i.e., large print or audio’

e PR TN LY Y NAUY STEVTRIN . A N e omrry o o



M-00.25

plemental comments of the Energy Division of the Minnesota =
erce (Department or DQC) in the following matter: '

% supplemental petition providing additional information fo
‘or of Minnesota Rules 7825,2400-2600 (Fuel Clause Adjus

-Company
ide Street
nngsota 56538-0496

ontinues to recommend approval based on the conditions set f
nts (dated February 24, 2000) and is available to answer 4

ABREE0td 581012145 @ (63513 Y06. 7107 w (£ 1 B 11500r b oo e



BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISS]

| SUPPLEMENTAL COMMENTS OF THE
MINNESOTA DEPARTMENT OF COMMERCE

DOCKET NO. E017/M-00-25

i BACKGROUND

m that provides a backdrop for this filing was the result of a disp
ral owners of the Coyote Power Plant — Otter Tail, N orthwest
any, and Minnkota Power Cooperative (as agent for the N
r Agency) versus the Knife River Coal Company. Mont
ADU), though also an owner of the plant, did not join in th
. The arbitration panel ultimately found in favor of the owne
the amount of $5,901,776, with interest. Otter Tail’s share of th
741,773, Otter Tail also received a subsequent:$142,399 post-judgeme:
warsd, bring Otter Tail’s total award to $2,884,172. '

n dated January 10, 2000, Otter Tail sought to net the $1,240,87
\mostly for outside attorneys) against its $2.8 million damage aw
- between these two figures, approximately $1.6 million, would: ther
 (tter Tail's fuel adjustment clause as a credit to ratepayers (roughly
of which is jurisdictional to Minnesota).

rartment recommended, in its original comments, netting $935,728 of
ental outside legal costs against the $2,884,172 award refund, so a net re
444 would be passed to ratepayers through the fuel adjustment clause (se

riment’s comments of February 24, 2000)



plemental petition Otter Tail raises three addmon
ma ,mg the final deterrnmatlon forf» 1

ute resolution provmons of the C yote Oper:
ind operating agreement between the owners of

pplementa‘l“ﬁhn *thattth.
é f or lt

On. Assummg that OtterT ﬂw lu
Sfrorm MDU, it obviously redi

tter Tail proposes tha ‘
eceived from MDU, !

B POWER POOL SALES

' *ﬁmﬁ issue deals thh reducmg the settlement award and-htl' :

ubmxtiéd the cnntrxbuhon under pmtest, it has made fthngs beforef,fthe,
on and the South Dakota Public Utilities Commission seéking:to
stment clause the very expenses it alleges it has nolegal. obligatiorito pay.
on April 4, 2000, an Otter Tail representative‘indicated it washighly like
930 reimbursement. :




7 /M-00-25
xd: Nancy A. Campbell

b3

petition, Otter Tail sought to net the $1.2 million litigation expen:
million damage award from Knife River. The award was.
1e difference between the actual price of coal charged by K
een the fourth quarter of 1996 through the first quarter of 1
“) and the price of coal (on a per ton basis) as reduced by the
mount of coal attributed to Otter Tail for its sales, both retail
', from the Coyote Plant.

iginal petition, Otter Tail did not propose to adjust either the $2.8'mil
1.2 million of expenses to take into account Otter Tail’s wholes

ﬂ:wrg\s sales® made from the Coyote, including both wholesale and're

esult Otter Tail proposes in its supplemental petition that both thesettle
< litigation costs should have been adjusted (reduced) by the percenta
» made during the award period that is attributable to wholesale:eco
ners. Otter Tail believes that retail customers should receive a
t the damage award (as a pass-through in the energy adjustment:
tle to retail sales, not the amount attributable to wholesale econom
'wise, retail customers should not be obligated to shoulder the eritir
1on expenses but only those attributable to them.

Tail’s case, approximately 89% of all sales made during the award
ble to retail sales and the remaining approximately 11% are attribu
nergy transactions. Otter Tail proposes adjusting the original pet
¢t the economy-energy wholesale transactions made from the Coy
i, the award period. The effect of this adjustment is to reduce the award
200,511 and the arbitration costs to $884,341 4 ‘

B INTEREST ON THE SETTLEMENT AWARD

tissue Otter Tail raises is the interest on the settlement award. Asset f
| petition, Otter Tail has placed the proceeds in Account 242, Miscella
and Accrued Liabilities, a deferred revenue account. The account'bal;
1§ interest monthly, calculated at the average investment rate Otter [ail
% temporary cash investments. Otter Tail clarifies that ratepayers are-entj
Verest up to the time of the refund is returned through the fuel adjust‘me‘ntac,_

=

wemy energy sales are wholesale transactions made by utilities, typically betweeri onesano

£ basis and generally only when there is capacity available (not needed for retail custom
nergy sales, also known as “pool,” “coordination” or “intersystem” sales are regulated
gy Regulatory Commission.

er Tail's supplemental filing for the calculation of the adjustment in Exhibit No. 1.



1A MA00-25
e Nancy A, Campbell

ENT ANALYSIS

FCONTRIBUTION

tagrees that the $250,930 contribution by MDU to reimbur
ire of the litigation costs should be used to reduce the $1,2
by Otter Tail in its original petition. Therefore, the litigati

rtmént believed that final jurisdictions percentages would be dete
G process after the final determination had been made on-allowin;

| &
he Iitigation costs against the settlement award and recovered throug
went clause,

the Department sees no harm in removing the approximately ll%of 7

ransactions (power pool sales) at this time. Asa result, the settlem
Id be reduced to $2,576,511 and the litigation costs of $989,94

3413 L

INTEREST ON THE SETTLEMENT AWARD

Artment agrees that ratepayers are entitled to interest earned up to the-
fund flows through the fuel adjustment clause. As stated in the
tment’s original comments the De
Jtter Tail to work with the De
1g the method of refundin
s the refund,

= LRty Tal's supplemental filing - Exhibit No. 1,



D CHANGES TO DEPARTMENT'S RECOMMENDED INCREMENTAL QUTSIDE LEGAL C

| it the Department’s original comments the Department’s view is that't
rest is best satisfied by balancing the disincentive for Otter Tail to li
s unreasonable fuel costs and the fact that legal costs are a cost-of-service-ite
spropriately addressed in a rate case and are not costs that are to be trued-up. A
he Department recommended allowing Otter Tail to recover the estim
vental htxgﬂtmn costs above the litigation costs recovered in rates (as cal
riment’s original comments in Attachment No. 3) as a net against the sett
d

1
recommendations above the Department continues to recommend that Otter T
aHowed to recover the incremental litigation costs above the litigation costs rei

i on the supplemental filing of Otter Tail and based on the Department’s

The Department has revised its calculation for the litigation costs to exc

U eontribution of $250,930 and the approximately 11% of wholesale jurisd
Department did this by using the adjusted $884,341 (which excludes the tw

} and 1llOcatmg in propornon to the Knife River litigation costs used in

partment’s original comments in Attachment No. 3. The result was a recomm

rv of $670,8726 in litigation costs net of the settlement award of $2,576,511:

1V. RECOMMENDATION

Department recommends based on its original and supplemental comment:
~ommission:

* allow Otter Tail to recovery the estimated incremental outside legal cos
$670,872 as provided in DOC Attachment No. 3:

» grant Otter Tail a waiver of Minnesota Rules 7825.2400-.2600 to allo
Tail to refund the settlement award of $2,576,511 net of the $670,872 1
costs through their FAC; and

* require Otter Tail to work with the Department in determining the met
refunding the net settlement to ratepayers before actually making the refund.

jurisdiction portion is approximately $362,271, as shown in Exhibit No. 1.
s yurisdiction portion is approximately $1,391,316, as shown in Exhibit No. 1.
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osts incurred

lal-Cost Provided in Rates
agal Cost- Recovery - 1996

‘L.egal Costs
Times: Cuost:of-Service
“heremenital Cost Pravided in Rates
Allowsd: Legal Cost Recovery - 1997

1998 Legal Costs Incurred

% of Total Legal Cosls

Tifmes Cost of Service

Incrémental Cost Provided in Rates
Allowed Legal Cost Recovery - 1998

1999 Legal Cosls. Incurred

% of Total Legal Costs

Times Cost of Service

Incremental Cost Provided in Rates
Allowed L.egal Cost Recovery - 1999

Sum.of Allowed Legal Cost

Recovery for Retall Sales

MN-Jurisdiction (PerOT Exh. 1, Fn 3.}
Approx. MN-Jurisd. Amount for Legal Cosis

Adj. Settlement Award {Per OT Exh. 1)
siciion (Per OT Exh. 1, Frd}
st Amount for Award

Costs hcurted {Per OT Exh, N

s
$ 231,786
42%
% 117,000
49,247
$ 182,539
$ 330,478
63%
$ 117,000
74,265
$ 256,213
$ 214,453
46%
$ 117,000
53,350
$ 161,103
3 670,872
54%
5 362,271
3 2,578,511
54%
3 1,39%,316

4 Tres is bdsed v Account 923, Cutside Services Employed,

318,891 $
58%
117,000
67,753

190,172 $§
37%
117,000
42,735

255,860 $
54%
117,000
63,650

‘$ 117000

560,677 & 117,000
100%

520,650 $ 117,000
100%

470,313 $ 117,000
100%

badance i the rate case BLSTAY 24RIE% {postion of legat costsy

LY.

1/

1/

1/






MINNESOTA DEPARTMENT OF CO

February 24, 2000 FEB 2 4 2000
O PUBLIC UTILITIES CoMMSSION

Burl W, Haar

Executive Secretary

Minnesota Public Utilities Commission
121 7th Place East, Suite 350

St. Paul, Minnesota 55101-2147

RE: Comments of the Minnesota Department:of Commerce

Docket No. E017/M-00-25

Dear Dr. Haar;

Attached are the comments of the Energy Division of the Minnesota epa t
of Commerce (Department or DOCY) in the following matter: '

Otter Tail Power’s petition for approval fora waiver of Mlmeséf&R ‘
7825.2400-2600 (Fuel Clause Adjustment Rules). i

The petition was filed on January 10, 2000 by:

Bernadeen Brutlag

Manager, Regulatory Services
Otter Tail Power Company

215 South Cascade Street

Fergus Falls, Minnesota 56538-0496
218-739-8289

The Department recommends approval based on the conditions set-forth
comments and is available to answer any questions the Commission m |

Sincerely,

P ooy @ Coletl

NANCY A. CAMPBELL
FINANCIAL ANALYST

NAC/j
Attachment




BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSIO

COMMENTS OF THE
MINNESOTA DEPARTMENT OF COMM

DOCKET NO. E017/M-00-25

1. BACKGROUND

On January 10, 2000, Otter Tail Power Company (Otter Tail or the Company}) filed
petition requesting that the Minnesota Public Utilities Commission (Commis:

approve a waiver of Minnesota Rules 7825.2400-2600 (the Fuel Clause Adjustm:
Rules) to allow the pass-through of litigation expenses that have resulted in ratép
savings.

Otter Tail states that this petition arises out a dispute over the pricing provisions
35-year coal supply agreement (Agreement) that governs the purchase of lign
the owners of the Coyote Power Plant from the Knife River Coal Company
River), Owners of the plant include Otter Tail, Northwestern Public Serv
Northern Municipal Power Agency (Owners).! The plant, located in Beu
Dakota, is a 400-megawatt, mine-mouth power plant, meaning that it takes
directly and exclusively from Knife River’s adjacent Beulah Mine. The owners
taking regular deliveries under the Agreement in May 1981 when the plant bega
commercial operation.

Otter Tail states that the issue in the litigation was the price of coal as fixed u d
Agreement. The Owners sought relief from the Agreement’s prmmg ad}us T
provisions that required the prices to remain “fair and equitable” throughc
To guarantee this promise the Agreement, among other things, requires t
coal be compared to prices in similar coal “agreements under generally sint la
conditions.”

1 Montana-Dakota Utilities Co. (MDU) is also a partial owner in the plant, and is the parent compa ¥
Knife River. MDU did not join the Owners in its claim against Knife River.
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Analyst assigned: Nancy A. Campbell
Page 2

Tail indicates in its filing that after extensive negotiatio
d a-claim i

in North Dakota District Court in
bitration, which commenced in Septer
99, the ,atjr}b.fi.’crra.tionmpa'n'elr agreed that

stiot fair and equitable; Ini accordancew
ol paniel reduced the price beginning
he start of arbitration) thr
ecision). The panel also equ
to reduce the future price of coal and min 1

;Agr ]
disputes.

1999, the panel adopte
veries) and-awarde
est-from March 26, 199
ofcoal asreduced by the'parie]

“tromythe fourth quarter of 1996 thiroirs

December 21, Knife River remitted to Ofter
the- award, bringing Otter Tail’s total award to'$

Otter Tail provides in its filing that intaddi_]ti(m to'the:damage
for future coal deliveries:means f iture fuel savings:
$2.8'million damage award and ¢ future savings
through the fuel adjustment clause. - '

expenses, primarily for outside attorneys.and ex
Tail seeks to net its $1.2 million in arbitration
award and to pass the remaining $1.6 million throug
credit to ratepayers,3 -

Otter Tail indicates in its filing that i,f,h:aS'finCHffe »

? Minnkota Power Cooper
95-(0-2945.

 Minnesota customers are a
Federal Energy Regulatory

ative, Inc.. et al. V. Knife Rjver Coal Mining Comparny etal, Civil

pproximately 50 percent of the jurisdiction with North-and S
Commission (wholesale) customers making up the remaitiing
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II.  DEPARTMENT ANALYSIS

case)t without having to make sep ite filin,
and without having to obtain priorapproval from th
change in fuel cost.5 .

- Various] linnesota statutes-and
subd. 7 allows the Cos
osts of fuel used in the g
lement the automatic ad

<7

Minnesota Rules do not allow utilities to pa
expenses,® as such, Otter Tail would ne
through thelitigation costs in the FAC.

anRuJe pa_rt 7829.3200 sets forth the criteria Eorf-evalua1Mg?.W§ive;r reqt

(1) Enforcement of the rule would impose anexcessweburdenu
applicant or others affected by the rule. o e
-(2’) ;‘ran.ting' the variance would not adversel affect the pubk

(3) Granting the variance would not conflict with the-st

law,

B. ANALYSIS OF THE FUEL ADJUSTMENT CLAUSE WAIVER

The Department considered the following options related to:Otter Tail’s req
waiver of Minnesota Rules 7825.2400-2600 (the Fuel-.Clause Adiiisty

; djuistmen
the pass-through.of litigation expenses related to the coal contract settlem

* Deny the waiver and disallow recovery of legal costs throughthe £

* The base cost of fuel is defined in Minn, Rules, part 7825.2400, subparts 4 and 5 as the cos
hour in the base period where the FAC is set to zero. Minn. Rules, part 7825.2400, subpart
eost of fuel as the current period withdrawals from Account 151.

¥ See #.g., Kansas City Power & Light, 51 FERC { 61,285 (1990).

®See DOC Attachment 1, p- 1, for a description of the Uniform System of Accounts and‘-:sp&
Account 131,
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Analyst assigned: Nancy A. Campbell
Page 4

* Allow the waiver and allow the legal costs to be netted against the coal
. contract settlement and recovered through the FAC;

» Allow recovery of estimated incremental outside legal costs that area ,
estimated legal outside costs recovered in rates.

The Department will discuss the merits of each option, including some relevant ¥
and state cases and other information.

Deny waiver and disallow recovery of legal costs through the FAC.

The Department considered the following arguments in support of denying t
First, as discussed above in the Minnesota statutes and rules, legal costs are
to be passed through the FAC, absent a waiver. This point is not disputed b

inits filing. However, Otter Tail's filing is a request for a waiver made in advar\c
including these costs in the FAC.

Second, the FERC on audit has required FAC refunds when utilities have-include
litigation and/or outside legal costs and other costs that are not actual fuel costs.
However, the Department also notes that there have been cases before the FER(
have allowed a waiver of FAC requirements, which the Department will addre;
further in the next section of its analysis. Because there is differing case history
does not offer definitive guidance.

Third, legal costs are not trued-up or tracked to guarantee dollar-for-dollar recover
Instead, legal costs are built into general rates much like depreciation, taxes or othe
cost-of-service items. These cost-of-service items change outside of a rate-case,:
sometimes as a benefit to the company and sometimes as a benefit to ratepa
However no attempt to track these changes or collect these differences ism

rate case. The Department recognizes that some level of legal costs is built’ mto"tt
Tail's current rates.

Balancing these arguments is the concern that fully disallowing all legal costs incurr
for this Knife River litigation to obtain the settlement received by Otter Tail ¢
disincentive for Otter Tail to litigate unreasonable fuel costs in the future. §

the present regulatory scheme Otter Tail would be fully compensated for fuel felak
through the FAC, there would be no incentive for Otter Tail to litigate unreasona
fuel costs in the future.

As a result of these considerations, the Department concludes that it would notb
public interest to deny the waiver. However, it does seem reasonable to address;
some manner, the legal costs included in rates.

7 See DOC Attachment 1, pp. 2to 7.
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settlement and recovered through the FAC.

The Department considered the following arguments reg:
Tail was upfrontin its filing to the Commission and thi
2 & million refund for ratepayers to our attention. O ailisa
sroval to net the litigation costs ‘agairst the refund priorto f assin

acond, FERC Orders on remand have allo
by virtue of a waiver. In its petitior
n, (Minnesota Power & Lig} (MF
Minnesota Power & Light, 45 FERC 61,36
Circuit, 852 F. 2d 1070). In this-case FE C ind

wed recovery of
tter Tail relie:

improperly included certain attorney fees-and ott
expenses (A&G expenses) in Account 151, Fuel Stoc
g ortened procedures for this contested m:
A vdenied inclusion of attorney fees-and
recovery through the FAC. This order also denie
waiver of jts FAC.

MP&L sought a rehearing of this order, which was der
appealed the FERC's orders. On August1,1
Power & Light v. FERC, supra., remandex
FA84-15-003, order on remand, dated Decen
was concerned about granting a waiver in a
interpretation of FERC regulation (waiver o
~ Accountant), however, FERC nevertheless:
the case and based on the court’s instructions.
decision on the merits, did so stating that:its aff
only proper expenses will be included in Accoun

s

action today is based on the unique circumstances p

resented’

In another FERC order!? on remand by the Court of Appeal: A
“the court directed the Commission to permit Central 11

adjustment Clause regulation, Account 151, and Account 51 arenarro
that we have long had a policy - which has been upheld in the courts =0

8 a9 FERC 9 61,192 (1987).

%40 FERC 9 61,042 (1987).

10 §¢e copy of remand order in DOC Attachment 2.
11852 F.2d at 1073.

1258 FERC g 61,136 dated February 20, 1992.

13941 F. 2d at 630,
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construction of the fuel adjustment clause regulation and Account 151. We alst
litigation expenses, auditing fees and administrative and general expenses, a
listed in the fuel adjustment clause regulation, Account 151 or Account 518."

FERC also clarified that “ in order to resolve any ambiguity that may exist
future treatment of litigation expenses, auditing fees, and administrative
expenses, in light of our longstanding policy of strict construction, we-
effective upon publication in the Federal Register, litigation expenses, aud
administrative and general expenses are not properly included in Accourits
and also not, absent prior waiver by the Commission, properly recoverable thro

fuel adjustment clause.” ' '

The Department notes in both of these cases that the FERC denied recovery of
expenses at the audit level, in the initial FERC order, at the FERC rehear
when these cases were remanded back to FERC from the Court of Appeals
~ persuaded to allow recovery of litigation costs through the FAC. Tt is also cle:
two cases that the FERC requires utilities to file and make their case to FERC p
including any costs through the FAC other than the actual cost of fuel. V

Third, the Department believes an important consideration in Otter Tail's petiti
that there is a clear net benefit for ratepayers. Specifically, that the refund is greate
than the litigation costs.

The fourth issue concerns how much legal expenses are recovered, given that r:
already include recovery of legal expenses. Otter Tail's petition does not ad ,
fact that some legal expenses are incorporated in rates that were set in Otter Tail
rate case (Docket No. E017/GR-86-244,380).

Allow recovery of an estimated incremental outside legal costs that are above -
estimated legal outside costs recovered in rates. .

It is the Department’s view that the public interest is best satisfied by balancing
possible disincentive for Otter Tail to litigate future unreasonable fuel costs™
fact that legal costs are a cost-of-service item appropriately addressed irva rat
are not costs that are to be trued-up. The Department recommends allowing Oft
to net $935,728 instead of the approximately $1.2 million in litigation costs:
settlement amount. The Departments’ figure is based on the estimated increm
legal costs above those recovered in rates pursuant to Otter Tail's last rate¢
Department also excluded the 1994 and 1995 litigation expenses because they ¢
material and there were rio benefits related to 1994 and 1995.15 The Department ha:
attached a copy of its calculation as DOC Attachment 3. ' '

H I the event the Commission disallows recovery of Knife River litigation costs.
15 The Knife River settlement was for the period 1996 to 1999,
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agsigned: Nancy A. Campbell

tment supports this approach because: 1) Otter Tail filed a reqt
esota Rules 7825.2400-2600 and 2) Otter Tail'showed net
ater than the litigation costs) for 1996 to 1999 :
1at the dec151on in this case be based on the unique facts o

Xy

the Department believes disallowing the waiver would impose::
d may create a disincentive for Otter
te. Second, granting the variance would'not
since ratepayers still receive a net benefit of a refund
20 ex‘ thls treatment weuld encourage .tter Tall to seel

D [ISPOSITION OF THE REFUND

Because Minnesota customers make-up-approximately half of “AC sal
artment would expect that approximately halfthe‘coal contract settle
e litigation costs approved by the Commission would be netted an
Minnesota ratepayers through the FAC.

ause the implementation of the refund may be- complex-due tom
isdictions, the Department also requests that the Comm
work with the Department and other interested partiesiin dete
rafunding the net settlement to ratepayers before actually makmgsthe

iV. RECOMMENDATION
The Di’zpartmem ;ecom,mend-s that the Commission:

» allow Otter Tail to recover the estimated incremental outside Iegal <
$935,728 as provided in DOC Attachment No. 3

}*" Sge pages 8- 1D of Dtter Ta11 s petition.
I As stated by Otter Tail on page 7 of their petition and as noted by the Department in Otter Tail’
monthly FAC filings, .
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e grant Otter Tail a waiver of Minnesota Rules 7825.2400-.2600 to allow
Tail to refund the settlement net of the $935,728 litigation costs throu
FAC; and ' .

+ require Otter Tail to wcpkwith the Department and oth rintere
- determiring the method of refunding the net settlement
actually making the refund.

-
it



ng, .ma@iri;tfeﬁam cea
owned transportatior
on to the unloading point.

or rental costs of transportation-
1t of acquisition to'the unload



FUEL €0ST AND FUEL ADJUSTMENT CLAU

jwattorneys in Account 151 Fuel Stock

ﬁﬁ-ﬁfﬁlasale customers.

; Lonallty of the Montana coal s

35 D, $§ 6 and $4 9 mllllon, respectlveiy, in»-on.ana,
geverance taxes.

In June 1978 the Company joined with eleven: oth
and ¢oal suppliers in filing a suit in the .State -
in Helena, Montana, against the State of- ‘Montana

; severance tax, which equaled 30 percent of t

w ?e aet aSLde for the permanent beneflt of t

entire country, not just the state in whicl
The suit sought to recover any payments of the c,
made under protest, as well as to obtain an injunction a
further collection of the tax.

In July 1979, the Montana State Dlstrlct Court g
mﬁtlmn by the State of Montana to d;“‘= . :

to fully rev1ew the merlts of the arguments t
tax was unconstitutional. In July 1981, the Unit
Supreme Court rendered an opinion upholding the Montana

Account 151, Fuel Stoeck, of the Uniform System;o“‘
states in part: "This account shall include the boo!
on hand." Among the items included in the account inst
fre:

1. Invoice price of fuel less any cash or other disco

2. Freight, switching, demurrage and other transport
charges, not including, however, any charges for
unleoading from the shipping medium.

keecount 151 does not refer to legal expenses.

TRIRG Fuel Cost and Fuel Adjustment Clause Billings 26
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The Company should have recorded the legal expend
423, Outside Services Employed. The instructio

Tt shall include also the pay and expenses of pers
aehgaged for a special or temporary administrative o
guneral purpose in circumstances where the person s
a@rigaged is not considered as an employee of the ut

Among the items included in the listing for Account
attorney fees. ‘ ’

action 35.14 (a)(6) of the Commission's regulation
gevering fuel adjustment clauses states: "The cost of 1
fuil shall include no items other than those listed in Acc
n

* * *

fhe Commission has acted on a number of cases which
-agsed the issue of non-fuel items in the FAC. For e
EAC treatment has been denied for limestone, 1/ an agel
the pollution control process. In its Order, the Comm:
gtated, "Policy considerations support a narrow construct
the wxpenses listed in Account 151." :

PAC treatment has also been denied for operation and
tenance expenses, depreciation and property taxes on
age tanks, financing charges, and exploration and dev
. 2/ Deferred fuel expenses have been denied FAC:
1/ Ewen displaced fuel values are not includable in tl
abssnt specific Commission approval. 4/ The Conmissio:
FAC treatment for all of these expenditures even though th
¥#lated to the cost of fuel. '

F

main

1/ Re: Docket EL81-2-000, Declaratory Order issued .
February 26, 1981, Electric Coops of Kansas (14 FERC 61

2/ Re: Docket E-8570, Initial Decision on Fuel Cost A
Issues, Southern California Edison Co., July 20, 1976
63,001). Affirmed April 26, 1978 (3 FERC 61,075).

3/ Re: Dacket ER76-285, Opinion No. 790, Public Service
of New Hampshire, March 21, 1977 (57 FPC 1754).

4/ Re: Docket ER82-4933, Opinion No. 176, Pennsylvania Pow
Light Co., June 22, 1983 (23 FERC 61,395). Also, Do
ER83-301, Southern California Edison Co., April 1, 19
FERC 61,002} .

12/89 Fuel Cost and Fuel Adjustment Clause Billings
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Fuel Adjustment Clause (FAC) Billing for

the Company improperly included payments of $1,242,268 for
& attorneys and consultants and other minor related cos!

= 151, Fuel Stock. Also, the Company included the
snts in FAC billing to wholesale customers.

“”ﬁ'gﬁﬁ?aﬁy hired attorneys and consultants to represen
. actions against coal suppliers related to Reid Ga
through 4. The following summarizes the legal action

{. In 198%, the Company refused delivery of coal from Be
€reek Coal Company (Beaver Creek) because of alleged
muality of coal that Beaver Creek provided. Also, B
Creek sued the Company contending that the coal was:
econtract standards. The litigation was continuing ‘a
Pecenber 31, 1987.

. In April 1986, the Company notified U.S. Fuel campan'
that it would not accept any further deliveries unt
coxl supply agreement. The Company's specific compl

against U.S. Fuel Company related to the method of
determining the cost of coal under the supply contract.

¥,5., Fuel filed suit against the Company in the Thiz
Judicial Court in Salt Lake City (Court), Utah, se
specific performance of the contract. The Compan
a counterclaim seeking damages in overcharges on ‘the:
payments to U.S. Fuel and to pay to the Court the
withholdings pending settlement of the case.

The Company subsequently reached a settlement with th
¥.5, Puel Company. It agreed to pay $23,500,000 to
Puel Company in exchange for a reduction in both the
guantity and price (from approximately $45 per ton to-
£23.80 pesr ton) of coal.

3. The Company entered into three suits in the Fall of 19
te renegotiate and reduce the price of coal under the
inequities and hardship clauses in the various contract
Two of the suits relate to contracts with ARCO. The
third suit involved Cyprus Western Coal Company. The
three sults were pending at December 31, 1987.

12788 Fusl Cost and Fuel Adjustment Clause Billings 260=22 -
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The Company recorded $1,242,268 of payments m:
cutside attorneys, and consultants and o her ‘mi
related costs in litigating the above suits ¥
151, Fuel Stock. Also, the Company included tne
as a cost of fuel for determining billings throug
FAC to wholesale customers.

The instructions to Account 151, Fuel Stock, of the Ur
system of Accounts state in part: "This account shall includ
pook cost of fuel on hand."

Asiong the items included in the account instructions are:
1. Invoice price of fuel less any cash or other discour

2. Freight, switching, demurrage and other transpor
not includlng, however, any charges for unloading fr
the shipping medium. '

The instructions to Account 151 do not refer to legal -
gxpenses or other expenses incurred in litigating fuel
gontractual arrangements.

The Company should have recorded the legal and other
sxpenses incurred in resolving fuel contractual disputes
Acgount 923, Outside Service Employed. The instructions to
Account 923 state in part:

It shall include also the pay and expenses of persons
engaged for a spec1a1 or temporary administrative ‘or

general purpose in circumstance where the person' s
engaged is not considered as an employee of the utla

Among the types of expenses listed in Account 923 are
attorney fees,

Section 3%.14 (a) (6) of the Commission's Regulatlons
covering fuel adjustment clauses states in part: e

The cost of fossil fuel shall include no items other
those listed in Account 151 . . .

Since the above costs were not properly includible: 1n
Account 151, the Company should not have included these am
as a component of fuel cost in computing wholesale FAC -

On June 27, 1988, the Company filed a petltlan with t
commission (Docket No. EL88-32-000) requesting waiver of t
clause regulations to permit recovery of the aforementione
in FAC billings. On December 13, 1988, the Commission den
Company's request. ‘

mendations

13/89 Fuel Cost and Fuel Adjustment Clause Billings 260
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We recommended that the Company:

{1} revise its procedures to ensure th

'or legal expenses, contract renego
other non-fuel expenses in Accou :
include them as a component of fuel cost for F
Billings to wholesale customers.

(2) recompute the wholesale FAC calculations by
inating the legal and other expe’ses, 1nc1u

ttansportation costs, and refund with 1nteres£"
amounts overcollected from wholesale customers.

13/8% © Fuel Cost and Fuel Adjustment Clause Billings
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DEPT. OF PUBLIC SERVICE UNITED STATES OF AMERICA .
FEDERAL ENERGY REGULATORY COMMISSION:

Bsfore Commissioners: Martha O. Hesse, Ghainm'
Charles G. Stalon, Cha S
Elizabeth Anne Moler and Je

Minhesota Power & Light Company ) Docket No. Fi

ORDER ON REMAND
(Issued December 6, 1988)

This case is before the Comm1551oh ‘on
$tates Ccurt of Appeals for theWElghth C-
once ; £ini tha

(FAC) regulatlcns in the event
and axpenses were not properl

these expenses ‘in MP&L's FAC bllllngs.

Whe court afflrmed the Comm1551cn's de

at 1073. However, the caurt remande 0
further meaningful consideration in light
the question of whether waiver of the:

appropriate in these circumstances. Id.

cground

On September 18, 1985, the CommissiontiSSu
informing MP&L of the results of a's )
and records for the period between:
31, 1983. 3/ 1In the order, the Conmmiss
disagreement with the portions of t e sta
concernlnq the inclusion of outside legal tee54an”
in Account 151.

1/ Minnesota Power & Light Company v. FERC, 852 F.2d 1
cir. 1988). '

2/ Minnesota Power & Light Company, 39 FERC 4 Elrlgz-ﬁ;
rehearing denied, 40 FERC § 61,042 (1987). ‘ :

3/ Minnesota Power & Light Company, 32 FERC { 61,506 (1¢



tecket No. FA84-15-001 -2-

gl mongented to the disposition of the contested matte
hi shortened procedures set forth in section 41.

iti's ragulations. 4/ By order issued on. Januaty -
@ Conmmission directed MP&4L to show why it shouldinc
id o change its accounting practlces and make appro
dé of any amounts collected due to improper accounti
lces of the items questioned by the audit staff. 5/
'y #4 drder also required MP&L to propose an allocat
g ity customers of any refunds, and set a procedural sch

submigssion of briefs. 6/

Onn May 21, 1987, the Commission issued an order finding

{1) the terms of Account 151 should be strictly co

usa of the Commission's limited review of FAC adjustm
¢ attorney's fees and A&G expenses were not "direct

le to the cost of fuel" within the meaning of

' {3) therefore, such fees and expenses "are no

.rar in Account 151 or properly recovered th,

40 FERC 1 61,042 (1937) MP&L a_ﬂﬂ
On August 1, 1988, the court in
_anv v. FERC, supra., remanded the mat

&rminatlon not ta grant MP&L's request for walver of thevFA
1lations to permit recovery through MP&L's FAC of the
rney's fees and A&G expenses at issue. 7/ While
‘lewchmg that the Commission's desire for strict complia
with its FAC regulations is a legitimate and necessary goal a
recognizing that granting waiver of the regulation in this-.

de

4/ 18 C.F.R. § 41.3 (1988).
&7 Hinnesota Power & Light Company, 34 FERC q 61,072 (1986} .

&/ Briefs we.e filed by MP&L and the Commission's trial staf
HP&L disputed staff's interpretation of Account 151 and t
appropriateness of strict construction in these
circumstances. MP&L also requested a waiver should the
Commission find that the fees and expenses were not prope
included in Account 151.

2/ 852 F.2d at 1073-74.
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Uld have wedakened the force of. our
rtheless, found that MPSL ha;

ible good faith, albeit in
Of the fees and expenses in Acco
Was persuaded by the fa

question of first impress
whether legal expenses
1 and thus Properly:
the

shareholders to bear ¢
benefiting Mpsl's whol
that, in light of its 'op.
should have very little ice:
case will weaken the force of
on the merits. 10/ .

The court, therefore, reman
for reconsideration of the reque
consideration" of bPresent circums
affirmance on the merits. The cour:
Commission grants the waiver it pos
determine the,prudence,.prcpriet

attorney's fees and expenses claimedﬁfyaA,

ussion

We originally denied MP&L's r
based on a concern that to grant
integrity of our fuel claus

force of our Precedent tha
strictly construed. a uti ‘
concerning whether an item is pro

8/ Id. at 1073.

©

The Commission has infrequen rant
regulations, 1n cases where the: Comm
waiver of the FAC regulations, it has:c
timely, befo:e=the—fact\request~£or'aﬁwa
request incorporated in a settlementrormchhetw_”
objected to by the affected customers.

19/ 825 F.2d at 107a.
1/ Id.



wieket WO FAB4~15-003 -4-

¢ in any other account, has two procedural avenues
1& %o resolve any uncertainties. It should promptly pring.
auegtion to the commission bY either requesting an opinion
g3 ﬁﬁﬁeﬁﬁmmission‘s chief Accountant 12/ oI py filing a

§;_,&i§ﬁ £0: declaratory order with the commission. 23/ In this.
sase, MPeL did neither. Rather, it determined ono its own that

t] liﬁﬁﬁxﬁﬁy‘$‘féés and A&G expenses Were properly accounted fo
ip Aseount 151 and thus could be recovered through its FAC. '

us a general matter, we pelieve that it is appropriatemgg

nald tha management of utilities accountable for their actions.
We gme that all utilities subject to our jurisdictioh-are
£ r with the commission’'s procedures, discussed above, ‘th
sxilow 4 estions of doubtful interpretation concerning our

silow gu .
aecounting regulations to be resolved. 1In addition, utilities
ap . presumed £6 know the fuel adjustment clause waiver
provisions. gee 18 C.F.R. § 35.14(a)(10) (1988) . We have
sgricus concel management to escape the
ﬁmnﬁﬁquﬁnges of not availing themselves of these procedures,
ghrough retroactive waivers of oul regulations, will weaken O
policy ot strictly construing our accounting and fuel adjustme

glause ragulations.

we also note that fued adjustment clauses are permittedf'
epack changes in allowable pase period and current'pericd fue
cost ﬂbmpcnent amounts on an amount per kwh -basis. Fuel

aﬁ;usﬁment clauses may not automatically track the introdu
{n the current period of new fuel cost components without P
cormission approval. This is the case whether or not the -ne!

epst item may pe recorded in Account 151.

Although we remain concerned about granting 2 waiver in-a
situation where the utility has deliberately failed to seek
iﬁtarpzetatien of our regulations, we will nevertheless gran
gaiver under the limited facts of this: case and the
court's instructions. mhe court, in affirming r
decision on the merits, did so stating that its affirmanc
asgure that in the future only proper expenses wi e in:

12/ The commission's chief Accountant may jissue interpre
of the Iniform systems of Accounts and pass upon cer
propcsed accounting matters. 18 C.F.R. § 375.303(a)~‘ﬁ>

(1988) .

13/ 18 C.F.R. § 385.207(a) (2) (1988) . See also General
Instruction No. 5 to part 101 of the commission's
regulations (Uniform System of Accounts) which provide
accordance with part 101 (ay: "To maintain uniformi

accounting, utilities shall submit questions of doubtf
interpretaticn to the commission for consideration-and

dacision."
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Docket No, FA84~15-003

_regulations, ar
strict complia
mance of our lega:
Llude that a waive

7 In granting thi
based on the unique circy
We do not intend that -
other utilitjes: requ

clause regulations.
retroactive waivers of o

on March 21, 19&8,~M,&stubmitteaﬁ
detailing its refund Paymerits to its ¢
interest Pursuant to 18 ¢.F.R. §3
veircumstancés, we will allow MP&L
amounts, with interest,rcvefﬁag
wholesale customers . Intere:
balance at rates cal

(A)  MP&L'
hereby granted.

- {C) Docket No. FA84-15-003 is hereby terminaﬁédr

By the Commission.

{SEALY

Fe A Gpell

Loié D. Cashell,
Secretary.




Knife-River  OT's-Other Total Legal
LegalCosts:  Legal Costs  Costs”

¢ Incurred $ 143,765 $ 236,344 $ 380,100 ‘%
Gosts 8% 62% 100%
T $ 117,000 $ 117,000

Provided in Rates 44,252 72,748

Sast Recavery - 1996 $ 99,513

$ 309,601 $ 318,891 § 628,492 S
49% 51% -100%

$ 117,000 $ 117,000

Provided In Rates 57,635 59,365

Gaf Racovery - 1097 $ 251,966 '

irGirfad $ 441,368 § 190,172 § 631540 §
Gosts - 70% - 30% 100%
rite ‘ $ 117,000 $ 117,000
Prividad in Rates 81,768 35,232

Cont Recovery - 1998 $ 359,600

5l Ingurred $ 286,449 $ 255,860 $ 542,309 § -
Costs 53% 47% 100%
arvigs $ 117,000 $ 117,000

st Provided in Rales 61,800 55,200

f>0%! Recavery - 1999 $ 224,649

S al-Allowed Logal Cost Recovery $ 935,728

1/ This is based on Account 928, .O‘ut‘sjd_e"—’S'exivi,ces'-f}Efmp}'_‘
balance in the rate case of $731.248"16% (portion of e
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CHAIRMAN BURG: Good morning.

begin the hearing for Docket ELO0-002, ELOO-(

and EL00-009 In The Matter Of The Petition Of

Otter Tail Power Company For Approval Of E.fl
Departure From Its Fuel Clause Adjustment,
Matter Of The Montana-Dakota Utilities Co. Fe
Approval Of Waiver Of Fuel Clauge Rates To
Arbitration Costs, and In The Matter Of Tﬁé 
Petition Of Northwestern Public Séﬁvi@é'%@ﬁ%
Approval Of Plan To Utilize Ites Adjustmetit
To Credit Customers FOI‘AEbitféitiﬁﬁﬁﬁféér@El
Costs.
The time is approximately 10:00 &.w.,
is May 15, 2,000. and the location of th
is Room 412, State Capitol, Pierre, South D
I am Jim Burg, Commission Chairman. Conm
Laska Schoenfelder and Pam Nelson are &lgﬁif;
present. I am presiding over the hearing.
This hearing was noticed pursuarnt Lo

Commission’s Order for and Notice of Hea

May 4, 2000. The issue at this hearing is wh
the Commission shall approve in whole or pé
Petitions filed by Otter Tail, N@ﬁthWéﬁEéwﬁ.ﬁ
Service, and MDU.

All parties have the right to be pregent

"
“ﬁ il

PRECISION REPORTING, LID. -
105 S. Euclid Ave., Suite E, Pierre, 8O &%
(605) 945-0573
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10

11

12

13

17

18

19

cross-examination by the parties. Commigs

to be represented by an attorney. ALl pt

testifying will be sworn in and subject to

final decision may be appealed by bhe-pa{j
the State Circuit Court and the State 8Su
Court.
Rolayne Wiest will act as Commigsio
She may recommend rulings on procedurai
evidentiary matters. The Commissiocn may
its counsel’s preliminary ruling thrduéh
hearing. If not overruled, the prelimina
becomes the final ruling.
At this time I’1l turn it over to R&!
MS. AILTS WIEST: Firsﬁ‘If
appearances of parties. Otter Tail.
MR. GUERRERO: Good mormin
Mr. Chairman, Members of the Commissiéﬁ;
is Todd Guerrero. That’'s G-U-E-R-R=E<0Q.
associate general counsel with Otter Tail
Company.
MS. AILTS WIEST: And NWPS
MR. DIETRICH: Good m@rﬁiﬁ
name is Alan Dietrich of Sioux Falls. 1.
representing Northwestern Public Service.

MS&. AILTS WIEST: MDU.

PRECISION REPORTING, LTD.
105 S. Euclid Ave., Suite E, Pierre, 8D
(605) 945-0573
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19

20

MR. GERDES: 1'm David Gerdes
May, Adam, gerdes & Thompson, pierre; Sdﬁﬁbﬁ
appearing as counsel for Montana-Dakota ut
Company -

MS. AILTS WIEST:

MR. HOSECK: Camron Hosec
of Commission staff.

MS. AILTS WIEST: Any mo!
we get started? Any parties wish to ma

opening statements?

MR. GUERRERO: We’re-he%;.
morning to seek recovery of certain litig
arbitration costs jnvolved when the paij
Big gtone Power FPlant litigated a coal
with the Knife River Coal Company.

The basis of our requegt ig a Pétlt'

otter Tail filed with the Cummlssmmn»@a‘
January 26 of 2000. otter Tail wiilGiv
witnesses for the Commigsion’s ﬁﬁﬂsi&@,
morning. |
The first is Mr. pennis Bowman. M
a manager in our pOwer production area,
Mr. Bowman was involved in the underly
The second witness that Otterxr Tail wxll 

Me. Bernadeen Brutlag. Ms. Brutlag is t

PRECISION REPORTING LTQ
105 S. Euclid Ave. Suite B, Plerue, sh
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of our regulatory department at Oﬁﬁ v
Ms. Brutlag was responSiblé for{ﬁﬁj
clause filing and much of the wGrK”
data requests and in working witﬁi_
this morning’s hearing. |
As one housekeeping item, I~ﬁ
believe there Qill be'é recémméhﬂ

of this proceeding in~whicthtaff*

certain pags-through of costs, and

recommendation for theymdﬂths of J
August.

In light of that, Otter Tail
ruling from this Commissi0m~eitﬁéﬁ'
tomorrow in'order for us tc'gét tﬁ§
place if that were to ﬁakefplacé. |

Other ﬁhan that, Ms. Wiést, né}”
statement. |

MS. AILTS WIEST:
you have anything you'd like-tdrétﬂ,
MR. DIETRICH: I hav
statement. Thank you. |

MS. AILTS WIEST: Mr. G

MR. GERDES: Other than

PRECISTION REPORTING, LTD. .
105 5. Euclid Ave., Suite E, Pierrée
(605) 945-0573
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called as a witness, beirng fiﬁsﬁv&ﬂly'sw

cause, testified under ocath as follows:

BY MR. GUERRERQ:

MS. AILTS WIEST: Okay
do you have anything?
MR. HOSECK: No opernin

MS. AILTS WIEST: By

present its witnesses, NWPS cculdiﬁtesg
witnesses, MDU would presentfits-wit*
staff would follow up.
Would that be correct, Mr. H@§ ”1”
want staff to come aftef?éadh?
MRJuHOSEEK; {Nbu
MS. ATLTS WIEST: * We
started. Mr. Guerrero, you aaﬁ;&a$i4
witnesses. |
MR. GUERRERO: Gtﬁer?%*
Mr. Dennis Bowman to the stanﬁ,'plégé

DENNIS BOWMAN,.

DIRECT EXAMINATION

Would you state your name and spell it, pl
Dennis Bowman, B-O-W-M-A-N,
Please tell the Commission where you work.

I work for Otter Tail Power Company in Fergt

PRECISION REPORTING, LID.
105 S. Euclid Ave., Suite E, Pierre,
(605) 945-0573




Minnesota.

What is your job description and respcnsibilie
1'm the manager of production services, respong
primarily for fuel and freight fof our steam-pP
T'm a company representative for our joint*eﬁﬁe
plants. I'm also responsible for hydro and int
combustion generation.
Tell me about what it means to be a representa§

the jointly owned plants.

The operation of the jointly owned plants-iSSu
committees, a coordinating commiLtee, enginee

operating committee, and an audit committee.

engineering and operating committee SuperVisé§~
operation of those plants, and I'm & member tha!l
committee for Otter Tail Power.
Wwas one of those committees involved in the-e
rhat we'll talk a little bit about this morﬁi;
gome of the members were. The committee iﬁse%
coordinating committee authorized the action.
jndividuals that represent the companies in th
arbitration, some of them were On various com
How long have you been with Otter Tail?
1've been there 34 years.

What other responsibilities have you held?

PRECISION REPORTING, LTD.
105 S§. Euclid Ave., guite E, Pierre, SD
(605) 945-0573
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- difference primarily is the Coyote Plant is a m

the plant or the life of the plant because of'ﬁ

auditing, accounting, transportation, data précé
Could you give us a little bit of your education
background, please.
I have a B.A. in accounting, and I'm also a ée
management accountant.
Mr. Bowman, are you familiar with the facts unds
the dispute between the Big Stone partners and |
Knife River Company?

Yes, I am.

Please describe the Coyote Power Plant.
The Coyote Plant is a sister plant to the one a

Big Stone City. It’s about the same size. The

plant in North Dakota .located adjacent to the

Knife River mine. It essentially marries the'm

location.
MR. GUERRERO: Counsel, cou

off the record for just a second, please.

MS. AILTS WIEST: Go ahéad;

(Discussion off the record)

MR. GUERRERO: If I could m:

statement on the record, earlier I had ind

that ﬁhe underlying dispute involved the -

of the Big Stone Power Plant. I should h

PRECISION REPORTING, LTD.
105 S. Euclid Ave., Suite E, Pierre, SD
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indicated it was the partners of the Coyote
Plant.
Degcribe the contract between the partners and the
#nife River Coal Company.
Thé Coyote Coal Contract is essentially a life ©
It's a 35-year contract, uses various indexedﬁp’
components and some actual cost priceAcempongnts
quarterly price adjustments.
When did the contract begin?
It began in ‘81 when the plant went on-line.

signed prior to that, but delivery under the con

started in '81.

When is it set to expire?
35 years, which would get us to about 2016, I b;
Okay. Who are the partners in the Coyote Power
Okay. Otter Tail is the largest one with 35p
Minnkota Power Cooperative, representing Northe
Municipal, owns 30 percent. Montana-Dakota Ut

owns 25, and Northwestern Public Service, 10 pé

Do you know why essentially four utilities woul
power plant?

None of these utilities are large enough to take
big of a bite at one time.
My . Bowman, could you please describe, to the ex

rhat you know, the underlying issue in the contr

PRECISION REPORTING, LTD.
105 §. Euclid Ave., Suite E, Pierre, SD &
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~itself. How did that begin?

13

dispute with the partners and the Knife River Coal L

Company?
When the contract was signed an addendum was si’
the same time which essentially required that»tﬁ
pricing mechanism within the contract wouldjreéu
prices that were comparable to similar mines.d;

at similar timeframes. It's the divergence fr

pricing procedures compared to the comparablég‘

that became an igsue.

So there’'s a provision in the contract, if 1 ca

paraphrase, Mr. Rowman, & provision,of the co
which allows a pricing of that contract to be
against similar pricing for similar mines? |
That's coriect.

And the purpose of rhat comparison 1is what? -
1t was a check on the actual pricing mechanism‘
sure it didn't get out of line with what wan‘

in the industry.

Tell us a little bit about the arbitration pro!

The companies had been meeting for several yea
number of meetings attempting to negotiate SO
There was very limited progress on that. Init
suit was filed in North Dakota court. The Cbﬁ

was to take it €O arbitration first.

DRECISION REPORTING, TD.
105 8. Buclid Ave., guite E, Pierre, gD
(605) 945-0573
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The arbitration case was then filed with the

nmerican Arbitration Association. A three-parmns
arbivration board was selected. We went thro

discovery process, arbitration hearings, and in

* 54 ar Arbitration Order was issued.
tiverall, how long was the process?
i+ was about a two-year process through the arb
Gkay. Overall from the beginning to the endv;
have been how long?

From the beginning of?

The court, the actual court process.

That may be adding another year.
Okay. Who were the parties -- who did the part
involved on their behalf to help them in this p:
The legal firm of Donelan, Cleary, Washingtén,{
coordinated our efforts. In addition to that,
Tom Crowley from L.E. Peabody was an expert;w’
Bob Sansom from Energy Ventures was an expér
and Craig Kuhl with Price Waterhouse was-an{é
witness for us. |

In your opinion, did this arbitration proceedi

much like any typical litigation that would ha

court?

T'm pnot real familiar with a court proceeding

would think it would have been very similar.

PRECISION REPORTING, LTD. ;
105 8. Buclid Ave., Suite E, Pierre, 8D -
(605) 945-0573 .
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ghrough discovery. Tt was certainly & very-ﬁvx
process.

o you Know how to spell Donelan, Cleary?
H-0=-N=E-L-~ A-N, C-L-E- -A-R-Y.

Y@u‘mentioned, My . Bowman, that the arbitrat'
aid ultimately make a decision in this proces
describe that decision?
The initial decision in March of '99 adjusté”
fyom the first quarter of -- from the fourt
r96 through the decision, established two p;
rhat time frame. The final price, I thiﬁk’i{

of the filings, Was $10.20, approximate&y'&l

he price we were charged at rhat time by Krid
The Order also requested rhat &b
modify the pricing‘procedure'withiﬁ.thE»ﬂz
gomething that would result in the sze,zﬁ;
also a profit limitation section in the»@@ﬁ]’
that was also requested toO be modified.
We met with Knife River several T
come to a mutual agreement on how those'ﬁhing
modified. 1T went back to the panel. The pa

essentially accepted Knife River’'s pricing pr

modification and accepted the profit limitation

recommendations of the plant owners.

Thank you. One of the gquestions that the paftﬁeis;aske

"PRECISION REPORTING, LTID.
I Y ... wm Dierre, 8D 597501




on the arbitration panel was that it adjust the

Z in the coal contract?

F<3 That's correct.
& o id the panel do that?
2 A The panel adjusted prices retroactively and @
% sricing procedure going forward.

By and did they adjust the prices up and down?

A Down . |

& Tell me a little bit about the retroactive asg

pricing provisions, Mr. Bowman.
L% A The Arbitration Order established prices-frém
quarter of ‘96 through the decision period. A

b ! was two prices in there. The final one was.$
A% compared to the $11 plus number that we were cu
15 being charged.
14 We went back and recalculated the.
1% that time frame, and it resulted in a rebate 
18 to the three owners of the plant of approxi at
58 5.9 million dollars.
20 Q Would that have been a damage award?
1 A Yes.
22

MR. GQUERRERO: I have no
questions.
MS. AILTS WIEST: Before

any cross-examination, I know in your st

PRECISION REPORTING, LID.
105 8. Euclid Ave., Suite E, Pilerre, SD
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you stated that the consolidation was fo
purposes of the hearing only.

I guess my question to the partiggi
witness has just gone through some of

background material and so I’'m just an

o)

%
dih
e
(W]

orders and the question is can t

o)
b

i

o
st gk
Pt

{1
EE

rY a - — R § . & - SN
Rorinwesiaern, W8 Igave Do DIdbhigsm us

testimony from Mr. Bowman as evidence
EL00-009. In fact, it may shqrt&a-tﬁé 
that we provide rather than repeat ﬁﬁay
procedural background.
MS. AILTS WIEST: Would
to any of the witnesses or just Mr. Bbwﬁ
testimony?
MR. DIETRICH: Certainlyx
witnesses presenting evidence here.
MS. AILTS WIEST: Mr. Ge&r

MR. GERDES: I would agree

PRECISION REPORTING, LID.
105 S, Euclid Ave., Suite E, Pilerre, SD
' (605) 945-0573 ;



your Honor, with this stipulation. I(ﬁ_
something is objectionable, I'11 justfsp -but
otherwige I‘'11 agree to that. |
MS. AILTS WIEST: Mr. Gué
you have any problems with that?
MR. GUERRERO: That's e
something is objectionable, I'1ll note*&hé
on the record.
MR. HOSECK: I have no-di‘
all.
MS. AILTS WIEST: Then”‘k:
cross-examination. Mr. Dietrich, I_gﬁi
problem is is that I'm not sure you'ﬁéfe
oross-examination because you did not i
this case. So I would assume that théﬁ
I would go to would be Mr. Hoseck.
Is that understanding wrong?
MR. DIETRICH: As much%f
like the opportunity to cross-examine b
think that’s fine with us.
MS. AILTS WIEST: Does: s

any problems with that?
(No audible response)
MS. AILTS WIEST: Mr. Hose

MR. HOSECK: Just a coupil

PRECISION REPORTING, LTD.
10% &. Euclid Ave., Suite E, Pierre, SD-
(605) 945-0573
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How many partners are there in the Coyote Plan

guestions, Mr. Bowman.

CROSS-EXAMINATION

BY MR. HOSECK:

Four partners.
How many participated in the arbitration?
Three.
Who did not participate in the arbitration?
Montana-Dakota Utilities did not take an£ ”i
the arbitration case.
MR. HOSECK: Okay. :T;
MS. AILTS WIEST: Commis
CHATRMAN BURG: I have m
COMMISSIONER NELSON: ‘ij
MR. RISLOV: Mr. Bowmgﬁé
referred to that contract as a lifé*

contract. Did you mean a life of pl

MR. RISLOV: Thank vyou.

MS. AILTS WIEST: I had :

about the Petition. You stated that7yb‘
asking our jurisdictions for similar ‘tr

if the decision is inconsistent, the metl

allocate costs would be an E2 energy fa

1998, cost of service, and I'm paraphra

PRECISION REPORTING, LTD.
106 8, Euclid Ave., Suite E, Pierre, SD-
(605) 945-0573 ~



EA Are you proposing that there be any kin

P different allocation than what you'x

5 1 here if any of the decisions, for examp
& 1 other jurisdictions'would not give yo
5o recovery on this?

& i MR. GUERRERO: Counsel, ¢

gt

interject? You may want to save that

4 '} our next witness. That will be part ©

% ; testimony and her expertise.
18 f MS. AILTS WIEST: oka§;f”!
13 | with respect to the pricing procedufég
% :E forward, I believe you stated that thé
1E adjusted prices retroactively and app?
L I pricing procedure going forward.

i85 Does that mean actual prices were @

- the procedure has various components

1B indexed costs. Those procedures Wwel

going forward.
S MS. AILTS WIEST: How i

P

b seeking to refund the damages? Would~

question for your next witness?
a4 THE WITNESS: Yes.

% MS. AILTS WIEST: My othe

PRECISION REPORTING, LTD.
105 §. Fuclid Ave., Suite E, Pierre, 8D
(605) 945-0573 .
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was with respect to the arbitration decis
the arbitrator itself allocate the cost of

litigation to the parties involved?

THE WITNESS: No, they did
MS. AILTS WIEST: How was that

determined?

THE WITNESS: Based on plant
ownership percentage.
MS. AILTS WIEST: So all the

costs -- it was a straight percentage base

percentages you gave at the beginning of*v

testimony, for example, Otter Tail asSumédf
35 percent of total costs?

THE WITNESS: That's Corﬁgdﬁl‘

MS. AILTS WIEST: That wdﬁia bé;£QT

the arbitration panel costs as well the.a

fees and expert witnesses?

THE WITNESS: That’s correct.

MS. AILTS WIEST: 2aAnd were. all of
those costs common costs, the three that I just
mentioned?

THE WITNESS: Certainly the bulk o
them. There were other attorney fees that -

Otter Tail had that were considered inﬁhgﬁgéf

expenses. And I can‘t speak to the~othér,f 

PRECISION REPORTING, LID.
10E @ Tuelid Ave © Suite B Dieavya. o0




1 companies, whether they had certain in-house costs

that they absorbed themselves or not.

5 MS. AILTS WIEST: So your

i

included both in-house and outside CQ{_

£

your attorneys fees?

e

L85

THE WITNESS: Very litt

g

Some of it was outside attorney fees t
g | represented Otter Tail.
- MS. AILTS WIEST: And is
18 1: _ going to give the Commission a break?l
C 1z | fees and costs?
14 } MR. GUERRERO: Thaths; 
13 | Counsel. In fact, those questionSayéﬁ
4 repeat to our next witness.
| MS. AILTS WIEST: Oké;t
L8 li any redirect of this witness?

17 ] MR. GUERRERO: Yes, I do.

E2 2 you.
1w MR. GERDES: Excuse me.

o0 | minute. Are you ruling that we have:

to cross-examine? And I guess I'd mak
aw it’s not a big deal right at this poin
| would be, I think, inconsistent withyth
4 | we just had that this witness’s testin

25 1 relate to all three proceedings.

PRECISION REPORTING, LTD.
105 §. Fuclid Ave., Suite E, Piexre, SD
(605) 945-0573




s, AT
understand the;pOiﬁt{
this out procedurally.
out that we can't ﬁéé{é;hé? |
then, I'mean, the'sélg}igﬁf“57'

ough all the

witness.
MR. GUERRERO: Cou
objection.

MS. AILTS WIEST:

be up to Otter Tail, if you had an
other parties asking questions dfﬁ

though they’re not technically pa

PRECISION REPORTING, |
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case.

MR. GUERRERO: I have’ ons.
MS. AILTS WIEST: Do-you

guestions, Mr. Gerdes?

BY MR. GERDES:

You indicated that MDU did not participat

arbitration. Did MDU, however, pay its b
the arbitration expenses?

Yes, they did, under protesﬁ.'

MS. AILTS WIEST: Any

questions? Any redirect, Mr. Guerné

MR. GUERRERO: Thank y

REDIRECT EXAMINATION

BY MR. GUERRERO:

Mr. Bowman, I believe Commission Counsel-
question about the reduction in prices on
going basis. Earlier you indicated that it

price reduction that the arbitration panel

That’s correct.
Could you calculate that on a forward goip§
that means in terms of Otter Tail’s cost ﬁé»
Coyote Plant?

An estimate on a go-forward basis is that tk

PRECISION REPORTING, LTD. |
105 8. Euclid Ave., Suite E, Pierre, 8D
(605) 945-0573 :



15
16

17

the pricing procedure for Otter Tail maygé 
$§750,000 a year.
Why is it an estimate?
We're not calculating what the old procéaﬁ%é; fVe 
given us. Also the old procedure was nOé be
in that there were some arbitrary price xéau_ 
granted by the coal supplier.
Ts it also true that you don’t know hOW'much‘fﬁéiféoﬁfif
uge?
That's correct.
MR. GUERRERO: No further
questions.
M. AILTS WIEST: Any other
questions of this witness?
CHAIRMAN BURG: Maybe I have some.
You indicated that the arbitrator recdmméﬁié@va‘

change in how it’s calculated in the futu

that correct?
THE WITNESS: That's.connégﬁ.[
CHAIRMAN BURG: 1Is that @dffefleét
the fact that we got into this problem because it
may not have been adequately -- ig it more -
definitive, or just what was their
recommendations?

THE WITNESS: They established a

PRECISION REPORTING, LTD.
105 & Fuclid BAve., Suite E, Pierre, SD 57601
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price of $10.20 as of March ’'39. And
instructions were change the pricing‘prg
they will yield a price of $10.20. All{;
components of the pricing remain thefgf some
of the numbers within those compOneﬁ§$Q 
changed. L
CHATRMAN BURG: Okay.
THE WITNESS: 'There~wg
component multiplier, which used ﬁofbé
42.86 percent, I believe, and was'qhé
the neighborhood of 30 percent'Whidhﬁ_‘
price.
CHAIRMAN BURG: So, i
the original method of determining pf»
in place? |
THE WITNESS: It's still
CHAIRMAN BURG: But ‘
ordered you change some of the facto
THE WITNESS: Some afff
procedures within that was changed.
MS. AILTS WIEST: So even the
addendum to the contract stated someth:
would be comparable, the prices would béﬁ
comparable, then subsequently you didﬁéém éﬁh

some sort of formula to determine thaf. 

"PRECISION REPORTING, LTD.
105 S. Fuclid Ave., Suite E, Pierre, 8D
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THE WITNESS: During the _
procedure what each party considered.comgf”
prices were forwarded, and the panel seléa
comparable prices. They did not order gé;
prices on a go-forward bagis.

They ordered the changing of theg”;"

procedures so at least at the time of-

were on a comparable basis. Whether the -
of those pricing procedures, go-forward’
result in comparable, we'll learn théﬁ i
future.
MS. AILTS WIEST: When “W‘e
pricing procedures originally estabiiéﬁé
THE WITNESS: Perhaps in
MS. AILTS WIEST: So a6
were pricing procedures in the original «
THE WITNESS: That's cor
MS. ATLTS WIEST: So it wi
than the prices would just be comparable

were actually procedures in place in the

THE WITNESS: There are p

Tt’s the addendum that was signed when t

procedures were still in place;, and the:

SERCISION REPORTING, LID.
105 S. Euclid Ave., Suite E, Pierre, SD




was just added to tha;?, .
THE WITNESSE'“TEEE@§ d
MS. ATLTS WIEST:
questions of this witnesg? |
COMMIssIONER:ﬁQ~j 
In other words, are YOMJSéyiﬁg5t
formula that you followed aﬂaﬁbaé
up tweaking that fotmula a'litﬁle'ﬁ
42 point something percent Versus nc
something? |

THE WITNESS: - That's

components of it, yes.
COMMISSIONER NELSON:
an arbitrary figure, the 42};ahdh36
arbitrary or --
THE WITNESS: The 42
original contract. Andwwefd¢'ﬁ 
was established during theféx‘
multiplier was deviéed to,yieidw$ii
COMM$3510NER§NE£Séﬁ¢
$10.20 is the right numberninathﬁiv
see where it would be the appr@pr;,
because you already know that it we
working out before and you figured‘é»

provide for a comparable price. But-

PRECISION REPORTING, LT
105 S. Buclid Ave., Suite E, Pier
(605) 945-0573
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20

in the future that’'s £$10.207

THE WITNESS: I don’t

If it does get out of line and we damﬁﬁ”

renegotiate, then we’ll have to see&

action is taken from there.

COMMISSIONER NELSON: 'S@f?

hoping you’ll just be able to negotiate
flexible number?

THE WITNESS: That's

MR. RISLOV: If I cmul&glf

the 42 and 30 represented multipliers;

correct?

THE WITNESS: That's ¢t

are multipliers applied to cover mﬁghfi'

identified, to cover profit.

MR. RISLOV: So is tt

this multipliexr?

THE WITNESS: It’s ¢

component multiplier.

MR. RISLOV: And the bas

price component multiplier, I assume, i

of overhead, or it is designed to achie

of overhead coverage; is that correct?

THE WITNESS: That's gorred

MR. RISLOV: Thank you.
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MS. AILTS WIEST: Any furth
questions of this witness? If not, thank 3
may call your next witness.
MR. GUERRERO: Thank you.
Otter Tail calls Ms. Bernadeen Brutlag.
BERNADEEN BRUTLAG,
called as a witness, being first duly sworn in t
cause, testified under ocath as follows:

DIRECT EXAMINATION

BY MER. GUERRERO:

State your name and spell it, please.
Bernadeen Brutlag. The first named is spelled
B-E-R-N-A-D-E-E-N. The last name, B-R-U=T-L=#A~
Could you tell the Commission where you work a
capacity?

I work for Otter Tail Power in their geneﬁalvé
Fergus Falls. I am manager of regulatorY“sei
What are some of the responsibilities thatvﬁii
of regulatory services has?

About two years ago we consolidated all of our
regulatory activities into the departmentfo£ f
services. It includes revenue requirémenﬁé,5ré
compliance, rate design, rate administratidﬁ,:a

about any other regulatory questions that come a

the company.

PRECISION REPORTING, LTD.
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~Yes, I am.

Please briefly state your educational an&'pr@f
béckground.

I hold a bachelor’s degree in accounting £rom
Moorhead State University, and I am & certiﬁie&
accountant in Minnesota.

Ms. Brutlag, are you familiar with the ﬁaetsfﬁ,
this dispute?
Yes, I am.
Okay. Ms. Brutlag, I want to ask you a couple ©
questions about the fuel adjustment clause gene
the record. Are you familiar with the Otter Ta

Company Fuel Adjustment Clause?

Could you explain briefly how that works?
Briefly, fuel clause adjustments were put din
that fuel and purchase power, which is a u}:;
largest single expense -- so that changes in
expense can be passed through to custoémers Wi
having to go in to change base rates.

Basically, what we do is compare infa
period of time the total of purchase power-an&ﬂ
that’s used for serving our retail customers, an
calculate that and compare it with the amount tt
our base rates in our last rate case.

The difference either plus or minus is

PRECISION REPORTING, LTD.
105 8. Euclid Ave., Suite E, Pierre, SD 57
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it

passed through as an adjustment to the retail.

bills.

Thank you. You heard Mr. Bowman's earlier,%% ﬂ
did you not?
Yes, I did.

Did you hear him indicate that the Coyote p Wﬁ

received a certain award from the arbitrators

Yes, I did.
Do you know what Otter Tail Power‘COmpaﬁy*sfav
share of that award?
The share of the awardeas‘$2,884;OOG.
Just briefly, what does that amouﬁt.repﬁéé i
It represents Otter Tail's share of the ﬁg
share is in line with our ownership of'tné-_
Okay. Thank you. Ms . Brutlag,~earlief f;
you an exhibit which is ottertmail~90wer"
Exhibit 1, which I have aléongivenfﬁhéﬁo”
court reporter. |
Ms. Court Reporter has marké&;ﬁhéf
Otter Tail Exhibit 1. Can you identify ﬁﬁ
Yes. 1 have a copy-
Could you tell us what it is?
It's a summary of the award amount and ﬁheﬁé
litigation costs that we are requesting.

involves -- we made two filings. There was a

PRECISION REPORTING, LTD.
105 §. Buclid Ave., Suite E, pierre, S
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filing and then we amended that filing because |
adjustments that cameé to light and this is~§'f
those items.

Q Okay. Who prepared this document?

A I did.

Q Was it prepared by you in the regular courgé
employment?
A Yes, 1t was.
Q and is this a document that is similar in~néb
documents that are already part of this re
A Yes, it is.
MR. GUERRERO: 1 Will~&
Otter Tail Exhibit 1.
MS. AILTS WIEST: Do you ,
for the Commissioners?
MR. GUERRERO: Yes. I h
out a copy to all parties.
MS. AILTS WIEST: Okay{ 
any objection? -
MR. HOSECK: Nozobjectibﬁ"
MS. AILTS WIEST: 1f no
admitted.
Q Ms. Brutlag, I was wondering if you caul&vj§ ’
through this Exhibit 1 very priefly for the

the Commissioners.

SRECISION REPORTING, LID. _
105 S. Euclid Ave., Suite B, Pierve;
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10
11

12

Certainly. Line 1 is the amounts that were.
in our original filing, and that is the arbi
awarded 2,884 million, arbitration costs, wh
$1.240 million, for a net award that we woi
passing back to customers of 1.6 million.

At the time that we made the or
we had received reimbursement from Montana+<Da
Utilities for their share of costs,vbutkij
under protest. BAnd because we didn’t know wh
status of those dollars were, they didn’'t in
in the original filing.

As it became clearer that tho§ew&d
probably, in fact, be retained by our compar
an amended filing and adjusted the arbitrat
that we are requesting downward to give créd
amount paid by MDU. And that’s on line 3 ‘the
$250,930.

The other thing we did in our
was when we owned power plant there are
don’t need the total output of our share of th
for our retail owed. And during this period of"
which you see laid out in footnote 2 there ErémQ
December of 96 to March of ’'99, which is the pe
time when the arbitration award was based on,iwe

pack through our records and determined that 11

DT OOTANT DITINANTY T RF oy  pwdgan




of the output from the plant during that timE'Wt” 
gold .into the power pool. They weren’'t used £o
customers.

So we then determined that line 7'%9 
§9 percent that had to do with serving our fété

o in all cases we adjusted both the arbitratio

and the arbitration award to reflect that. Aric
line 9 what you see there is the arbitratidn
$2.576 million. The arbitration costs woui&*b
for a net award of $1,692,170.
And of that then I did have a footno
to show an estimated portion of that awar&.ﬁb
to each state. And you can see there that Sou
is about 7 percent.
Explain that footnote 3 just a little.bit:mdré

could, in terms of allocations and hQW'Qﬁﬁe@f;

allocates for the purposes of three jurisdi

Okay. We develop allocation factors every ye

demand, energy, and customer count. What thi
on is actually 1998 allocation factors f@t ©nefé
energy factors -- there are actually two enéﬁgy,
factors -- but one of the energy factors whichi
use to allocate fuel in our cost of service s
ig related to fuel. These amounts were ﬁox’més

change slightly each year.

TRECISION REPORTING, LTD.
105 §. Euclid Ave., Suite E, Pierre, SD &
(605) 945-0573 B
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Does Otter Tail have allocator factors on ﬂiﬁe
Commission?
We have an allocation manual on file wiﬁh-?? 
State Commissions that were approved in.quw
case. And that is a manual that describeg:
develop the factors to get to this end géxném

Each state -- all states have aiiﬁW'
same methodology. As I say, the result vari
year, but the methodology has been in place £
of years. |
Ms. Brutlag, I want to take you back upvﬁsji
net award -- or, excuse me, back down to,li%

award. Can you explain what the net awar:

The net award is the allocation awafdianﬁ< 
out the arbitration costs which we’re requés?
permission from this Commission to recover ﬁ
fuel clause.

So there would be a net amount tha
passed back to customers basically as a eredi
and purchase power of the 1.6 million.
Is Otter Tail asking permission to pass theﬂi
fuel clause?
Actually what we’re asking permission to do is
884,341 through the fuel clause. The award it

directly related, as you heard earlier, to the

PRECISION REPORTING, LTD.
105 8. Euclid Ave., Suite E, Pierre, SD
(605) 945-0573 -
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coal during this period of time. And, in our view, it

is a cost of fuel and would be required to Q
through the fuel clause aside from any order
Commission.
So the net award actually acts as a credit
payers; correct?
Tt will be a credit to rate payers, yeS.
Ms. Brutlag, earlier you had heardvtestimb”
Mr. Bowman regarding the $750,000 réduéﬁi@n
Yes.
Explain how that amount will affect rate pa
That amount is already affecting rate pa '
to the extent that our month-by-month caéﬁ_.,
the Coyote Plant is lower than it was bef
effort. It results in a larger credit to
every month.
our fuel clause has been negati

our last rate case in the mid '80s. It is
the customers every month on,their’bill, é’!
means it will be a larger credit. That is
taking effect today.

MR. GUERRERO: I donftﬂ

further questions. Thank you.
MS. AILTS WIEST: Mr. Die

MR. DIETRICH: No ques

SRECISION REPORTING, LID.
105 S. Euclid Ave., Suite E, Pierre, 3
(605) 945-0573 »
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MS. AILTS WIEST: Mr. Gerd

MR. GERDES: No que

MS. AILTS WIEST: M{r._

MR. HOSECK: No questi

MS. AILTS WIEST: Comm

CHAIRMAN BURG: I'm in

the one you have.
MS. AILTS WIEST: How

intending to flow this back through t
clause? Over what time period? |
THE WITNESS: There-

ways we could do it. When we did t
filing we suggested using‘the,alloc’
and I think at that time we were at
it in a lump sum in one movement.
Realistically, what will probab

whatever the net amount of the ward.

allowed to take, we will use that o

if we have a determination soon erno

would be July. We would reduce thévémé
for that month.

our total fuel costs were reduced }
amount of the award. Since South Dakots
three-month average, the benefit would &

flow back to customers for three month

SRECISION REPORTING, LTD.
105 8. Euclid Ave., Suite E, Piervyre
(605) 945-0573
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- Petition in one of your footnotes in’ Pa

What we end up doing as a practi
we put the total dollar amount of wha
South Dakota would allow as a creditéﬁb}

costs and as a double-check once it's @

through we take a look at the dollarfamﬁv
actually goes to South Dakota customer
should be this 7 percent factor.

And I have done some calculatiqﬁé’
it does work.

MS. AILTS WIEST: And tH

stated that you intended to wait untii'
orders from each of the jurisdicti
any disposition of the award. HaS’fh&tg
changed?

THE WITNESS: We woulds o
do that but Minnesota has already*ﬁﬁ

North Dakota has had their informal h

will not actually have it on their fina

until May 26. But we have a pretty goog

of what it would be.

The reason we said that primarily
if we use that allocation factor, wé:w;
all states being -- you know, so we'd be

all the customers would be whole on thé;

PRECISION REPORTING, LTD.
105 @ Fuclid Ave.  Suite B Plarre.




factor.

It appears that each state is do

little bit differently so I've also w

spreadsheet that will allow us to do 1
state, and they’re not as dependent,éﬁ'
states any longer.

A long answer to your question;?b
we can do it and begin passing it bagkv
the states have ruled.

MS. AILTS WIEST:
as dependent on the other stabasnaS?b_
gquestion is why would the allecatic |
South Dakota be any different depen
other jurisdictions do?

THE WITNESS: I guefs»sr#
thing, it really isn’'t dependent on wha
states do. When we went into this ﬁgz
quite clear how we were really-goingf;_
it when we got down to the dollars. ’

If all states had treated thisji&é

we had gotten the same dollar amount::

it would have been much easier if we: t«
waited until they’re all finished and t
one number.

It appears they’re not treating i

PRECISION REPORTING, LTD. |
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same. So we will be able to do it indEQ?ul

It really doesn’'t affect -- the other. st

don’'t have an effect on this.

MS. ATLTS WIEST: How i
rule? Can you explain that rulingﬁ‘?

THE WITNESS: Minneso
the majority of the costs were recov:
they attempted to do was determine H
amount of attorneys fees we had in.b_
when we had our last rate case.

And they made an adjustment ﬁh@ﬁ
would recognize us as an extraordin
that some dollar amount would be i

MS. AILTS WIEST: .8p3f¥
disallow some costs; is that correet?

THE WITNESS: That"spée‘

MS. AILTS WIEST: fw¢¢¢'
be associated purely with in~heuséﬂv

THE WITNESS: They d
which costs they were disallowing.
more as a percentage, as a ratio.

MS. AILTS WIEST: Wﬁéi
based on?

THE WITNESS: Discuw

and trying to come up with a way to?s m

PRECISION REPORTING, LTD.
105 S. Euclid Ave., Suite E, Pierr
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amount of attorneys fees that we had in onr last
rate case in Minnesota.

In discussions with them we were dis

the fact that each year we have pre

attorneys fees as we had in base rates a

this but they were still feeling there ¥
amount that was in base rates and theyny

rather complex spreadsheet that raticed i jdgwﬁ,

On a total amount basis they disallo

24 percent, I believe, of the t@talmaw&fak:f'

MS. AILTS WIEST: And yot
North Dakota making a final dECision.May;
you seemed to imply you had an idea alre
that decision was going to be. Couwld you
that? |
THE WITNESS: Correct. Iﬁﬂ;ff’

North Dakota they have a couple of,stegf
And the first one is an informal‘heariﬁ ”
Commission and staff has an Qppartuﬁityfﬁk
the questions and get all of their:queStidﬁﬁ’
answered. We’ve had that.

Normally after that proceeding'we:haVépa
pretty good idea of how the Commissionnwiiiivote;
when it comes on their regular agenda on May 25 c

24, I don’'t remember the date now, we are fairly

PRECISION REPORTING, LID.,
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comfortable with how the Commission is Vv

this. But realistically we don’'t know th
vote until after that hearing.
MS. AILTS WIEST: How do yo
they’'re going to rule? |
THE WITNESS: Two of ﬁhg*”
Commissioners stated quite clearly t

this, and the third one ig still thiﬁk

MS. AILTS WIEST: Can:
of the Minnesota decision? Can. you 1.
or file that?

MR. GUERRERO: ‘Gounsel;J
actually waiting for a written'oxdef,%
file that as scon as that decis

MS. AILTS WIEST:
reserve Exhibit No. 2 for that.
the Commission is going to make a d&
could we have a copy of the North/mékﬂ;
as soon as that is filed?

MR. GUERRERO: Exhibitﬂma*

MS. AILTS WIEST: Okay

just wanted to state that right now noneé

applications or the amendments, amended -

PRECISION RE?GRTING;”Q§5;““*
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applications are actually in the'recoxd;}l
and in order to get the applicationfi
certainly mark it as an exhibit and puﬁ~ﬁ
Would you care to put those applications
record?
MR. GUERRERO: Yes, I WOn‘

you. |

Ms. AILTS WIEST: So L

original Petition as Exhibit 4. ,And;
could mark your filing received~by'uﬁ
2000, which I believe amended to sone.
original Petition, that will be 5.

objection to the Commission receivin

admitted.
MR. GUERRERO: fTh&hkf*
COMMISSIONER SCHOENE
finished? I have a guestion.
MS. AILTS WIEST: 1_5
COMMISSIONER SCHOENFELDS
and finish. &
MS. AILTS WIEST: Daﬂy:
preakdown then of the actual costs Or

fees broken down between in—housercdﬁﬁa

PRECISION REPORTING, LTD
105 8. Euclid Ave., Suite E, Pierre, 8l
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outside counsel? Could we get that i
record?
THE WITNESS: I think I

yes. I have a list of costs by vendo

have to make copies of, but we can i
MS. AILTS WIEST: Ok
would it be clear as to'whiah;Wéxe:
THE WITNESS: There

small dollar amount of $33,19%6 that

Power labor. I don’'t knOW whether ﬁﬁf
fees or some other labor of people EH
involved in that case. By far the‘ﬁ
vendors on here are outside vend@rs,i 
attorneys or other consuitan&sﬂMr“BQ
discuss. I'm not familiar enough wi
various entities are.

MS. AILTS WIEST: ok@y;
copies made of that. Can we mark that as

Exhibit 67? Besides the costs listed o

additional costs are you seeking torﬁe
THE WITNESS: This is~tﬁew
the cost.
MS. AILTS WIEST: This i
cost?

THE WITNESS: This shows tl

PRECISION REPORTING, LTD.
105 S. Buclid Ave., Suite E, Pierre, SD =
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breakdown of the original -- this will total
original filing costs that I mentioned :w
credit from MDU. And then it also shox
incurred by year. It just happens to be
sheet of paper.

MS. AILTS WIEST: Thank
NWPS stated in theirs they were see:
travel expenses for various cfficérs 

directors. Were those included in

MS. AILTS WIEST: Would

travel expenses related directly to

explain them in a little more detaii. 

COMMISSIONER SCHOENE
asked my question. I wanted the breakkr
also want to know on the record the bre
there is Otter Tail Power'’s expenses o

doesn’t include the total expense? It

PRECISION REPORTING, LTD,
105 8. Euclid Ave., Suite E, Pierre, 8D
(605) 945-0573
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ghare?

THE WITNESS: That's co

COMMISSIONER SCHOENFELDE]

you.

MS. AILTS WIEST: It wég,
by the arbitrator, any of these expen
companies just assigned them based up
percentage of sharing --

THE WITNESS: For théuév
were shared, which is the-maidrity of}
they are in line with your~share'of'g;
the plant.

MS. AILTS WIEST: Are
separated out, the costs that were'éi 
individual costgs on there?

THE WITNESS: Not on -
rio.,

MS. AILTS WIEST: Co

explain which are shared costs and w
shared costs?
THE WITNESS: I'm not?éﬁ
have those numbers in front of me. I do
exactly the split. Perhaps he does.
MS. AILTS WIEST: Do you h

redirect, Mr. Guerrero?

PRECISION REPORTING, LTD.
105 8. Buclid Ave., Suite E, Pierre, 8§D
(605) 945-0573 S



MR . GUERRERO: Yes, I do.
you.

REDIRECT EXAMINATION

R. GUERRERO:

Commission Counsel asked you about the Minnesc

rulings, Ms. Brutlag. Could you explain a lm :

about how that decision was reached in your
with both Commission staff and with the Mi't
Department of Commerce?
There were a number of discussions with Dep
Commerce staff trying to establish an estim
many deollars of attorneys fees are base rates
last rate case. And since there is no ae

gpecifically attorneys fees, it’s difficult

what that was at the time that we had our Iasﬁ’

case,
8o we went through a series of calc
series of estimates, to try to come up with .a

amount. And then what the Department of Coti

analyst did roughly was to take a proporticn
that proportion forward to today’s -- what7it

allow the Commission today’s to decide how mu

base rates and how much would be considered -

extraordinary.

Did the Minnesota matter go to a formal contes

- Thank.

PRECISION REPORTING, LTD.
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pearing with witnesses and testimony?

s

Y We, it did not. We had reached a settlement ag:

fod
o

o with them prior to coming pefore the Commission;

commission ruled very quickly on it. In fact, 1

i

% remember if there were even any questions.
£ |5 nommigsion Counsel also asked you about a $33,Q@
expenge, I believe?

g 1 A Yeg.

o Is it your understanding that is also subjectﬁﬁ_
L é negotiation or discussion with the Commission:

Y present?

A ves, We've had some discussions with Commis

here on some of these specific costs that wex

i% :ﬁ sorts of costs, particularly labor. and thex

5 discussion about reaching an agreement for us

include certain of those costs.

MR. GUERRERO: I don‘t th

FL any further questions, Counsel. I'wdﬁlu

L8 }‘ ppportunity to the extent it is necess:

the record open to supplement this receord

of the invoices that Otter Tail has inéﬁ‘

g 1 this matter, if it’s necessary to do that .

for Otter Tail to show extensively thevébﬁ

it incurred in this matter.

MS. AILTS WIEST: Okay.

PRECISION REPORTING, LTD.
105 8. Buclid Ave., Suite E, Pierre, SD !
(605) 945-0573 :
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COMMISSIONER SCHOENFELDER:
a couple down here.

MS. AILTS WIEST: Go ahead.

COMMISSIONER SCHOENFELDER: v

all, you should have an arbitration docume

would have allocated those costs. Do‘you-#
dovument, and could that be submitted to t
Commission as an exhibit?

THE WITNESS: I don’t have :
not familiar with it.

COMMISSIONER SCHOENFELDER:
have been a document that the arbitrator
allocated the costs amongst all of you.

THE WITNESS: There's an .a
award document, which I don’t know if I'w
seen the total. I've seen a summary of

MS. AILTS WIEST: I thou:

arbitrator didn’'t allocate the cost.
THE WITNESS: I don't th

arbitrator really ruled on the costs thems

because it goes back to how the plantyis,
MS. ATLTS WIEST: Maybe M.

could answer the question.

THE WITNESS: I think he woul

closer to be able to answer that than I caf

PRECISION REPORTING, LTD. |
105 §. Buclid Ave., Suite E, Pierre, 8D §
(ensY g48 08772



MR. RISLOV: Do you: ha

among the parties showing the assig

costs? 1 would think there would be @ B
each company or an agreement reached“fé
company on a Source document .

THE WITNESS: I don’ti,fb But,
again, I wasn't there at the begin
1aweuit. Mr. Bowman was. Perhapsﬁﬁé
that.

MR. RISLOV: Thatvmay*mé‘
these questions a little easier to deal 2
rhere is a document assigning those shar
common costs. |

THE WITNESS: Okay.

MR. RISLOV: I have a cQu:
other questions. ToO the extent the. compa
included these labor costs, has there-bééﬁ,
showing that these coste are not the ro
costs that would appear in cost service
case setting?

Are these considered to be extraor&i
costs? Is there a showing these are exﬁiaeﬁaihé:
costs?

THE WITNESS: Are you speci:

talking about the labor costs?

“PRECISION REPORTING, LID.
105 8. Euclid Ave., guite E, Pierre, SD 57501
(605) 945-0573
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MR. RISLOV: Correct. -
said 33,000.

THE WITNESS: The 33,
Probably not. It wasn’t a quegtidﬁfr
up during discussions. B&And, to be h
sure whose labor this is. Like I é&
was involved in the case itself. H
tell you whose labor this ig and whe
it would be extraordinary. To the ex
routine labor, it’'s correct it woul .
of service in our base ratesg probab

MR. RISLOV: I*d Like
the next question on the original E&
Otter Tail Company filed in ﬁhigwﬁﬁﬁ;
believe Rolayne referenced the ﬁé@ﬁf

THE WITNESS: Okay.

MR. RISLOV: There’s
there that states in this event Ot
using the E2 energy factor. I don”
event that’s mentioning. Do you iﬁg
E2 energy factor? 1Is that the facto
Exhibit 1 as to allocate cost?

THE WITNESS: That is t:h
that was used for footnote 3 in Exhihi@f

shows the percentages by state. A&nd the

PRECISION REPORTING, LID.
105 & PFuclid Ave.. Suite BE. Pilierye. 8T




is used within the cost of service to

and purchase power. And that’s why
seemed to be an appropriate faCth‘t5
MR. RISLOV: So if L
percentages found in footnote 3 to t
listed on line 9, I can generate thi
Otter Tail is signing to each ind
‘serve.
THE WITNESS: That'g‘é b
MR. RISLOV: Thank y@u
MS. AILTS WIEST: Any
questions of this witness?
MR. GUERRERO: One or

questions regarding your Exhibit 1.

REDIRECT EXAMINZ

TION

BY MR. GUERRERO:

Ms. Brutlag, is it your understanding that
subject to some change depending on staf
and recommendation in this proceeding?
Yes. The numbers may change slightly.
And the purposes of submitting and going
Exhibit 1 was to provide background info
Otter Tail’s cost it'’s incurred?

Yes., That’'s right.

As well as how it proposed to allocate thos:




1 A Correct.

2.v Q The final decision, I believe, has been nego
3 some extent with staff?
4 A That'’'s my understanding.
5 | MR. GUERRERO: Thank you
& ; MS. AILTS WIEST: A&Any
7 questions of this witness?
g8 MR. GUERRERQ: Just £ 
9 motion to keep the record open. |
10 | MS. AILTS WIEST: Yes.
11 that motion to keep the record opén.
1.2 1 Ms. Brutlag.

13 (Witness excused)
14 MS. AILTS WIEST: Coul
15 Mr. Bowman?
16 MR. GUERRERO: Could T

17 | second?
18 MS. AILTS WIEST: Yésé
19 (Discussion off the redo

20 | (Exhibit 7 is marked for ident

23 MR. GUERRERO: I do'ﬁé
stipulation, Counsel, that I can eit]
23 or after Mr. Bowman'’'s recross.
= MS. AILTS WIEST: Youféé

75 NOwW .
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MR. GUERRERO: Thaﬁk'5':

Otter Tail would like to proposa-ﬁ.gfh
it has reached with Mr. Hoseck aﬁ&?M 
regarding certain costs that have b&éﬁi
of some discussion this morning. 'Thé E
of the stipulation is $139,635.

Those dollars represent eggen
things. The first and the bulk of i
roughly $103,000, represents costs
incurred that the other partners iﬁ 
Coyote Plant did not incur. Thosevi
litigation costs, attorneys fees, pxé
attorneys fees for ocutside law fiﬁm;,.
Cleary Law Firm and one or Evaathér7
Essentially 33,000 of that also:tegﬁ
internal labor costs that Obtter Tail ot
proposed as part of its January 26?@13

So essentially what the Stip&ié
Otter Tail is stipulating that $139
comes off the top of its costs that
obtain a benefit to rate payers of so
$13 million.

That essentially reduces cur costs
seeking to pass through the Fuel Clause

Adjustment. And I believe staff will g

PRECISION REPORTING, LTD.
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that stipulation in a little bit mwfé

part of their recommendation.

MS. AILTS WIEST: Those

subtracted from the 1.2 million arb

MR. GUERRERO: That’ sc

MR. HOSHCK: And for |

would stipulate to that reduction,

further explained through witnés§“§
testimony.

MS. AILTS WIEST: OKa

Mr. Bowman, I think you have before

is that correct?

THE WITNESS: 1 don -

number is. It’s Otter Tail PﬁWéﬁ“ﬁ}

River Coal Contract. It has & tobt

(Exhibit 6 is marked for identifieati

MR. GUERRERO: Courn

handed to Mr. Bowman, Otter“TailfFQi

Exhibit No. 6. This is an exhibit t.ha

been copied so the only copy righﬁfhéﬁ

Mr. Bowman.

DIRECT EXAMINATION

BY MR. GUERRERO:

Mr. Bowman, briefly describe that document:

It’s a breakdown of the costs in the work o

“PRECISION REPORTING, LID.
iaE @ mielid Ave . . Suite B Dlierde,




1 used to accumulate costs associated with

2 negotiations and arbitration of the C@ali@ﬁ&ﬁf”»

3 |1 0 Who prepared that document?

s
>

It was proposed by someone within Otter Tail.

Not by you?

ut
b= @

No.
7 ' MS. AILTS WIEST: g thes

8 objection to Exhibit &%

S5

MR. HOSECK:‘ None

10 MS. AILTS WIEST: If not, k
11 admitted. Mr. Bowman, I believe there
12 | mentioned labor costs of $33,000. ﬁ&ﬁé@
13 : stipulation that would no Lahgar'hﬁma'ﬁ‘;,
14 you're seeking to recover? You don't kiou
15 answer to that?

16 THE WITNESS: I don’t.
17 MR. GUERRERO: Again; €
18 believe that that was really a guestion
19 maybe Ms. Brutlag would be bE&t@ﬁ*ﬁﬁ;éﬁ
20 question, but it wag a stipulaﬁimn.ﬁﬁﬁﬁ
21 sure testimony’s necessary on that, st
22 through counsel. |
23 MS. AILTS WIEST: Well,
24 else have any questions?

25 ‘ CHAIRMAN BURG: Can that .

PRECISION REPORTING, -
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probably be answered by staff when they explain &
stipulation?

MR. HOSECK: Staff will offer
testimony in the exhibit that racanéilﬁs:éli of
these, I believe.

CHAIRMAN BURG: Okay.

MS. AILTS WIEST:

any questions of Mr. Bowman then?

you.

(Witness excused)

MS. AILTS WIEST: Do yau~hé¥,
further wWitnesses, Mr. Guerrero?
MR. GUERRERO: None, -
MS. AILTS WIEST: Mr.
may call your witness.
MR. DIETRICH: Richard 6
RICHARD GREEN,
called as a witness, being ﬁirst‘duly swéf 
cause, testified under ocath as follows: -

DIRECT EXAMINATION

BY MR. DIETRICH:

Would you please state your name and posi
Northwestern.,
My name is Richard Green. I work for No

Public Service in the capacity of process Te

PRECISION REPORTING, LID.
105 S. Buclid Ave., Suite E, Pierre, 8p '
(605) 945-p573
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A

system operations.
Okay. What are then your areas of responsil
Among other things, the responsibility I h
representing Northwestern in our efforts éﬁ’i
joint-owned power plants including the Coyeots f
I'm a member of the Coyote engineering and o
committee. I have been for many years. 8o ti
included in my area of responsibility.
Okay. Have you also been a member of th&*ﬁéﬁﬁ/
set up at Northwestern to negotiate with Rni
Coal Mining Company?

Yes, I am, have been.

And actually you were a representative both
to Big Stone and Coyote?

That’s correct.

So you're familiar with the negotiations, the
North Dakota court suit, and the arbitration i
that was followed?
Yes, I am.

Okay. And you were present and heard M. %@Wﬁé
as to quite a bit of the background of those
proceedings, were you not?

Yes.

And do you agree with his explanation of hﬁwvﬁhj

proceedings were conducted?

PRECISION REPORTING . 1an
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15
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18

Yes, I do.

Okay. There was some discussion about a ¢on
addendum. Was this contract addendum the p
difference between the coal agreemernts at B
Coyote?
Yes. That's correct. At the time the Coyote-
was being negotiated in the late '70s Eh&ﬁé
concern that the pricing mechanism by itsel
provide adequate protection to the Qﬁyﬁte:@wﬁ
maintain a competitive power plarnt in tﬁé” 
Therefore, the adden&um~was:ﬁ@n§ﬁﬁa}
made part of the contract to provide for low ¢
competitive positioning of the plant in the ﬁ 
Okay. About how much coal is produced at CToyc

annual basis for Northwestern?

Northwestern Public Sexrvice consufies approxima

between 200 and 250,000 tons per year of coal
Coyote facility. That number is somewhat Vﬁ%<
to the fact the power plant on some years hag
overhaul periods where it's not available so it
constant number every year.

Okay. As a result of the arbitration proceedirx
resulted in the decision in March of '99 ag Mr..

testified, did Northwestern take steps to implen

decision and the immediate price reductions thex

PRECISION REPORTING, LID. o
105 S. EFuclid Ave., Suite E, Eierxe, 2481
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Yes, we did.

Okay. And that was through filings with &y
clause?

That’s correct. The fuel cost ag it ch&ﬁgﬁ
changes in the cost, of course, flow figkﬁlﬁ
through the clause.

Okay. Northwestern files its adjustment
quarterly?

I believe that’'s correct. I‘m not that £
that part of it. |
Okay. And so the price of §10.20 that w&j
effective with the spring of 1999, was ﬁﬁé7
period of time that would have been pagse
adjustment clause?

That'’'s correct.

For Coyote?

That's correct.

And they are quarterly adjustments, ags T .
that Knife River makes to the price of ﬁd&ﬁ;
agreement?

Yes. We receive each quarter an.aﬂﬁHSEMEm
mechanism tabulation that all the cwners;féé
indicates the price going forward for the i
Okay. All of Northwestern's electric custot

South Dakota, are they not?

PRECISION REPORTING, LTD.
(605) 945-0573




i} A That’s correct.

2 Q So the only allocation that needed to be ma& 
3 Northwestern would be the difference bétWéé:
4 tariff customers and wholegsale tariff Gustﬁﬁ
5 1 A That’s correct. I think something in exaéésf_,
& | 99 percent of our load to Coyote was to retail
7 | customers. Small balance was to what I'11].:

8 WS1l, wholesale customers.

A
L&

And, therefore, all of the expenses ~= gr.t
10 damage amount and interest less cost would

11 to South Dakota customers?

12 A That is correct.

A3 3 Q Okay.

14 MR. DIETRICH: I think &
have for this witness.
16 MS. AILTS WIEST: Mr. G

17 Mr. Gerdes, do you have any questions?

+ MR. GUERRERO: No ques
H MR. GERDES: No questions.
MS. AILTS WIEST: Mr. Hof
# MR. HOSECK: No questiong.

22 CHAIRMAN BURG: I have a ¢

23 What has been the effect of that adﬁenﬁﬁm
24 put on the contract at the time of the

25 implementation of the contract?

SRECTSTON REFORTING Tis———
105 8. Euclid Ave., Suite E, Pierre, SO &
(605) 945-0573 ‘



L1
12

13

1%
186

17

THE WITNESS: The €
of the implementation I don’t ﬁhink
CHAIRMAN BURG: Sinc

THE WITNESS: Well,
arbitration. It eventually led to t]
award. That’'s the major effect. As
have heard elsewhere, it may not beg
what we’ve seen recently.

CHAIRMAN BURG: Did:
reason for that was to more closely
total cost of coal as compared to o

THE WITNESS: That's
addendum contains language that indi
price of coal from this mine for th
facility was to be lower than or at
comparable to other similar mines ~¥Qf
contracts that were formulated aboaﬁ
period of time under similar conditig
in the North Dakota area.

CHAIRMAN BURG: Were t:
reductions since 1981 until now? We
reductions other than the one orderé&g
arbitration?

THE WITNESS: Yes. Knife

Mining Company did a voluntary reduct&

PRECISION REPORTING, LTID.
105 S. Euclid Ave., Suite E, Pierre; g
(605) 945-0573
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believe, the bégin 3hgﬁ®£fi;8S§¥
per ton. We had attempted to negy
those early days prices that were T
to other mines in the aread and t
reduced the price by $1 per ton.

the 1angua§éﬁpf‘ﬁhééa&a,

lowering?

first filing of ‘the suit

 CHE

question that I haVéQighl

indicate that you’rergdingp‘
intends to-use’thevadjﬁstméhﬁfm
clause is a 12~month~creditin§ﬁ_
correct? H

THE WITNESS: I be
changing. I'm not sure.

CHATRMAN BURG: I h

discussion for Otter Tail and a tal

PRECISION REPORTING,
105 S. Euclid Ave., Suite ‘E, Pie
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stipulation. I was wondering if thiévy_
hold true.
MR. DIETRICH: We wi
through the adjustment clause mechai
next witness, Mr. Decker. |
CHAIRMAN BURG: Youfré_
another witness. Okay. G4
COMMISSIONER SCHQENEH
you’'re the right witness to answer que
Exhibit C; is that right? That’'s you
THE WITNESS: That's corr
COMMISSIONER,SCHOENEEL
confused because I had three copiesy;bn;
didn‘t look at previously. Do you.hﬁvé
stipulation that’s going to deal wi 5 *
exhibits, or do I ask questions about i
MR. DIETRICH: We have co

work with staff with regard to thewéésté

in Exhibit C and the revised -- we.haven
revised filing which we have labelev
Exhibit 7 which is a Revised Petitior
contains all the information in the 
along with revised exhibits and Exhi

Exhibit C is actually the breakaﬁw.

costs for the various parties for whom:

PRECISION REPORTING, LID,
105 S. Euclid Ave., Suite E, Pier
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incurred. And then Exhibit D runs thé*' hose
costs through a calculation that adde
Subtracté the cost from the net recove
Mr. Decker will go through those numb*
Exhibit C does outline the various part:
which costs were incurred.

COMMISSIONER SCHOENFELDI
but the difference is some of them went 1
them went down from the original filing,.
to know if I'm going to get an-explanav
those.

MR. DIETRICH: Yes.

COMMISSIONER SCHDENFELDER 
want to know -- because I thought the Pei
Mr. Green’'s, but if that’'s what he’srﬁés‘
to --

MR. DIETRICH: Well, we:
witnesses for Northwestern. Mr, Greehf
party who was familiar with the factS»du
negotiations, arbitration process. The.
was actually put together in conjunctio
counsel.

COMMISSIONER SCHOENFEBHE,
S0 the guestions I have about the ﬁootﬁ

Bxhibit €, I can save those for Mr. Deé'

PRECISION REPORTING, LID.
105 &, Euclid Ave., Suite E, Pierre, 8D
(605) 945-0573 o
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MR. DIETRICH: Yes. I &

Mr. Greer may be able to answer a questior

regard to the footnote. ‘
COMMISSIONER SCHOENFELDER ' 1, it
just says first they paid -- I don’t una
simply don’t understand the footnote,;a5
contributed 13.3 percent representingh% Jéf
the 75 percent interest Coyote but ij,
10 percent ownership.
Is that because of MDU being i@ ’
THE WITNESS: That's
That’s out and then in. That's cory
COMMISSIONER SCHOENF
what I wanted to kmow. Thank you.
MS. AILTS WIEST: Yoﬁ
does not contain any in-house attorﬁ

all; correct?

THE WITNESS: No. Th

MS. AILTS WIEST: AEY}
questions of this witness? .

CHAIRMAN BURG: Proba 
explanation I might want then. You ¢
any in-house attorneys fees, but db y
travel expenses?

THE WITNESS: That's ¢o

PRECISION REPORTING, LTD.
105 8. Buclid Ave., Suite E, Pierre,
(605) 945-0573 .




CHAIRMAN BURG: Those:
direct costs? Could that include somé
travel?

THE WITNESS: Yes, it

was directly related to this arbitr&t ®1
CHAIRMAN BURG: In oth
had to fly to someplace.
THE WITNESS: That’'s. ¢
MS. AILTS WIEST: Nor
not actually asking for any waivers cﬁ!a
is that correct?
THE WITNESS: That’S‘:
MS. AILTS WIEST: You
it's allowable under the tariff as long.
Commission has given itsvapproval.ﬁ@ﬁ,
THE WiTNESS: I belie&
be correct, yes.
MR. DIETRICH: I guess
legal theory, but it's actually ouraé;

our tariff doesn’t speak to a situati

in fuel which we automatically were flow
through.
50 what we’re asking for is the uge

adjustment clause to credit the damage;a,

PRECISION REPORTING, LTD.
105 &. Euclid Ave., Suite E, Pierre,~SD3
(605) 945-0573



interest less costs threugh the*aa,
Our adjustment clause is set up ﬁn
& XZ@mmﬁth'prOCESS-Where»fﬁﬁdS-th7
that are diszribube@wa#er;a Lzém;

As we’valdiscu&sed'wibh.Qﬁ“

ﬁays. WEeGEftainly‘gould,lo@k‘f;lw

the Commigsion Order, could use

period if the Commission wanted t

that hﬁSxthe‘SaMG¢t$m PE

sment clause by its texn

LZ-menth pass-back.

ﬁammissian«di&vdedidewonﬂaﬂd
12 mcnths,~at'thatag@“ntvw§'

gome sort of wailver of

Commission could make,a-éﬁét,u
crediting that could take inﬁo?afq
or modification of provisions oﬂ;
basis for this particular proceed

MS. AILTS WIEST:
possibly need some -- my point is -
be using that tariff, but it woulk

12 months. There would be some .ex¢

PRECISION REPORTING, LT
THE © Mt 1d Avuve Quira T DY A




£

270

shat tariff. Would that be correct?
MR. DIETRICH: Yes. It w
s#lightly different than the terms of ou ot
Mechanically we can do it whaﬁever-wafﬂ
remmission feels is appropriate. |
MS. AILTS WIEST: @kay[f$
gquéestions of this witness?
MR. DIETRICH: I just he
an redirect, if I could briefly.

REDIRECT EXAMINATION

This proceeding that Northwestern and the-qt;
ways involved in was a fairly lomg drawn-out
Yo, That's correct. In the early 908 we
negotiating committee that I was a member éﬁ

with this and then those negotiations were ui

and we began the arbitration process whiehy’l
was filed in 1996 and then, of course, thef
was in 1999,

Dkay . And a question was asked about thé éé
a result of the final arbitration award, yo

have the ability to include comparability as

adiustment mechanism?

wmat is correct. The Addendum remains, howe

and it can be used again in a similar

“PRECISION REDORTING, LTD.
10% §. Buclid Ave., Suite E, Pierre, SD
(605) 945-0573




went mechanism get changed so that.

. be implemented; is that cor

is correct. Unfortuna

- final Order from the arbit

¢, But we do havée the

i could again institute a proceedi

prices --

§ coryvect. We will-be stud

bility with athervmineS‘iﬁfNﬁrtz
-her or not something else shc

future.

Okay. As an overall result, is 'y

with the resuits the arbitratiOH7Wééfa

they were.
MR. DIETRICH: Tha;
MS. AILTS WIEST:
arbitration, I assume there was &
is that correct, by the arbitratcﬁ
THE WITNESS: VYes, f
MS. AILTS WIEST: Di

findings with respect to whether the

PRECISION REPORTING, LID.
105 8. Fuclid Ave. . Suite B DPiei




the @rigiﬁal:pricingg*wﬁéﬁher the

or mot, or was it too vague? Do

any of the methodology except £
individual numerical factors.
MS. AILTS WIEST:

the actual meth@dolegy°

zhha'factcrs~that wErevbéinggu’ &fw

those factors applied to do a4 catel

THE WITNESS: I gue

what you're xeﬂerringft@*inut ﬁﬁ#»gg

CHAIRMAN BURG: 1f 1
purpose of EhevAddendﬁm,'the-pﬁipé 
Addendum was to get a coal price fo

to what was similar to a coal price

And if that would have functioned prop
wouldn’t have been anything happen. »
THE WITNESS: That's.

CHAIRMAN BURG: Thexf;

PRECISION REPORTING, LTD.

108 8. Euclid Ave,, Suite E, Plerre

(605) 945- 0573




Aot apply the Addendum the way you
have been applied is what led to ti

THE WITNESS: That’s

little confused about, because I've'
changing of factor a couple of ti

because ﬁhéy'dEtermined.therﬁactu

‘ina&-ﬁaaéndﬁmfWéiEswxcﬁg)-@f
uged to make thérneCESSary adjustine

THE WITNESS: 'The f
changed at the time of.theuawafd;w
resylt in the price éf”thefﬁéthgaoi&

they agreed to be a comparable prig

that time, and it was just a back ¢
you will, to get that result..
CHAIRMAN BURG: Woult

to say if theyrwculddhave_ggp

properly, there wouldn't neéawto;b,:
changes? |
THE WITNESS: That's
CHAIRMAN BURG: So
going forward, the Addendum, it's .
another reason to sue or to change?

is to actually set the price rightsaﬁ

you’ll never need to do this again:

 PRECISION REPORTING,
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Mr. Green, just to clarify, the purpose o

That's correct.

acourate?

THE WITNESS: Hopef

the relevance of 4

it the way ﬁhé3ﬁn 

that's what the -

call your next wi
MR

gquestion?

have any objection, Mz, Di

MR. DIETRICH: No.

CROSS - EXAMIN

BY_MB, GUERRERO:

arbitration was to get a fair price for: ce

e

P
£

wte Plant; correct?

105 8. Buclid Ave,, Suite B D3 arrs.
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It was the partners’ contention prior to the ax
that the price that Knife River wag ¢charg:
partners was not fair and reasonable; correc

And the arbitration panel adjusted the prieef

iing that the charge prior to the arbite
Enife River was not fair and reasonable? .

That s correct.

MS. AILTS WIEST: An
gquestions?

(No audible response)

MS. AILTS WIEST: If rol
you.
(Witness excused).

MS. AILTS WIEST: Mr. -

MR. DIETRICH: Jeff
JEFF DECKER,
eailled as a witness, being first duly swo
cauge, testified under oath as foll@Ws:v
MR. DIETRICH: May I,éﬁv

witness?

PRECISION REPORTING, LTD.
105 8. Buclid Ave., Suite E, Pierr
(605)  945-0573
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MS. AILTS WIE

DIRECT EXAMINATION

BY MR. DIETRICH:

Would you state your name and position with it
company . |

My name is Jeff Decker. 1 work for North
Serviae,'manéger of pricing servicéSVNEé{
Okay. And are you familiar with the Gost;

calculations that have been made,as.part'df 

of the Revised Petition marked as Exhibit
Yes, 1 am.

Okay. If I could walk you through that
several exhibits within it. -Amengfﬁhds
which highlights the costs incurred. Are
all the costs -- are all categoriesfex

line item, Northwestern Travel Expenses

out-of -pocket costs for Northwestern’s §
witnesses and attorneys that were hirec
That is correct.
okay. BAnd the Northwestern Travel Expen
constituted in that item?

Just the costs related for travel only iﬁ
this arbitration case. There are no laBé-
whatgoever in that $13,218.22.

Okay. These costs represent essentially'lﬁﬁ

PRECISION REPORTING, LTD.
105 S. Fuclid Ave., Suite E, Pierre, SD
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in addition to that subtracting out the ou

the costs incurred by the owners related to
Yes. That is right.
Okay. So the footnote that»spoke*tO:th

dealt with billings during'the;peiio&fé“

case which has now be en-fecénéilea“fé;'g
Yes. The final result was 10 percent.
Okay. Turning to Exhibit D which.earrié*~'
costg and also includes other inf@fméﬁib
this particular exhibit pértray?v

This portrays the final damage award plu

costs for Northwestern Public Servi égr
net refund to the customers both wholesa

Okay. Now the interest, there’'s a line ©

This was meant to add the cost Gthhéiga_
interest for the time that NorthWeéﬁérn
from the damage award in intEIest?

That is correct.

All right. Until April 30, and then that in
continue to grow until its distributed?
Until the money is passed back to the GﬁStj“
Okay. Do these cost numbers, as you've e
accurately reflect the costs actually iﬁdﬁi_

Horthwestern?

PRECISION REPORTING, LTD. .



Yes. In my review of the individual
the costs that I would agree with.
Okay. And you have shared a copy of a
invoices with staff? |
That is correct.

The proposal in Bxhibit 7 asks for cred
12-month period. Is that eﬁnsisﬁent~w
adjustment clause? |
Yes. Normally we would credit overwéwi
we calculate our normal fuel GOgtSm W
quarterly basis, February 1, May l,'A&_
November 1. So that is our ncrﬁaljpr@cg

As far as 1f staff amd:CGmmis'

us to pass that back in a‘differént,ﬁimél
sure do that. We’'wve taken a lQ&Kf&QV‘
their desire would be, we‘couldﬁpa$s7ﬁmM‘
manner . |
Okay. And I guess I'd like to badk»up;v
other things. The damage award amount
Northwestern received, is that based'jﬁ
percentage of ownership, or is it based ©
calculation?

The damage award we received is based on,
amount of usage we had at that time, the-

plant.

“PRECISION REPORTING, L
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did during the period of time that the da

calculated?
Right .
okay. BAnd the allocation of the whalésaméi:
portions for Northwestern, how was that ca
That was derived by the volumes used on
retail.

Okay. And that’s shown on Exhibit B of ou
that correct?

That is correct. And as you can sSee, ﬁ
with over 99 percent of this award.
Okay. And with regard to the wholegale
Northwestern proposing to do there?
I'm not sure. I would assume we~WGu£&t
well as the retail.

But that would be under a tariff subject
Energy Regulatory Commission?

Okay. Correct.

Okay. There's no allocation of any inte

That's right. There is none.
Okay. So essentially Northwestern is pasgs
damage award in interest less its out-of

complete?

PRECISION REPORTING, To.
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4 | a  ves. only the direct costs related o

2 | o  okay. I would like to offer Exhibit 7, W
3 e May 9 Revised petition. I don't think :

4  % Ofﬁér the prior filings because they were

5 E inCOrporatedvinto thiswwithvﬁﬁe r@?iﬁéﬁ

7 egsentially, Mr. pecker, this”filingvsh
g pass-through, total pass—thxoughf>@£fﬁh
9 | Northwestern~made;;correct?
10 4 A To the customexrs’ bénéiit. |
‘MR. DIBTRICH: Thank

further guestions.

13 MS. ATLTS WIEST:

14 objection to Exhibit 7?
15 V. HOSECK: No ob ’
16  Ms. AILTS WIEST:
17 admitted. Mr. Gerdes,EMr.¥Guerﬁa
18 any questions of this witnesgs?
19 VR, GERDES: None.

s | MR. GUERRERO: Before

21 note for the record otter Tail and

272 the other partners here as well woul

23 actual arbitrator’'s decision.
24 There were actually two decigio

2% matter. For the record for the purg

SRECTSION REPORTING, L
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‘to that infornation be

convenience and clariﬁicationguwéiﬂa
available. I have copies bere today-
nave enough of them at the moment.

MS. ATLTS WIEST: The

of those?

Exhibit 8 and 97

c@mmissien'pursuant'tb;a,c@mma;
However, one of the reasons we've
in some of the information ig the
confidentiality Agreeme@t"whichwp

sharing of some of the detaile:

that proceeding other than:

But if the:CommissioﬁzWG”””ﬁ
documents would be proVidedg ﬁhay
would be appropriate. I have the
Confidentiality Agreement that I
Counsel today.

MR. GUERRERO: 1’11
accordingly. That’s correct. Mr. |
correct.

MR. GERDES: T would

SRECISION REBORT
“as @ PFuclid Ave., Suite 5,
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want to offer it as @ €
documents as-cgnfidéntiéi 60@&&/,
under the Commission’s rules”éé{é
(Exhibits 8 and 9 are;maﬁkédg;

MS. AILTS WIEST: <

MS. AILTS WIEST:
and 9 are received.
MR. GUERRERO:

clarification questions. Bﬁp“

BY MR. GUERRERO:

1 want to ask you briefly about the &W':
your Counsel asked you about Ehezbasisw
from the arbitration, 5.8 milli@nwinlﬁ'
that, which was allocated to Northwe5b 
other partners; correct?
That's correct.

The basis of that allocation was not ﬁéﬁé
of ownership of the Coyote Plant; aorx; ‘

That’'s right.

“PRECISION REPORTING,
105 8. Fuclid Ave., Suite E, Pier
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It was made on the amount of fuel that’s all
each of the partners in the plant; corrects?
Yes.
It's a fairly complicated allocation. Wou
ﬁrue statement?
I'm not familiar with the details of £t
Okay. The amount of coal burned by &
or that's allocated to sach of thefparﬁ”
customers or retail customers may OF
different from it’s actuail Ownetéhip«peiﬂ
correct?
That is correct.

MR. GUERRERO: Nclf@

gquestions. Thank you.
MS. AILTS WIEST: Mr.

MR. HOSECK: N§WQﬁ,

quick ones.

Do you know if all the compan Y

expenses or calculated expengégwgﬁw
did?

THE WITNESS: I 9@54“

CHAIRMAN BURG: I?m¢

you’'d have to know that, but iﬁ,yg'

asking you. Okay. And I think I ha

PRECISION REPORTING
105 S. Euclid Ave., Suite E, Pi




question was on whether everybody w
the basis of their share of fuel: -

answered.

significant changes im stei6fi

Can-yOu-exPlaiﬁ'why sameﬂéftnv
some went down in your final Exhi
that you see in the final e
process of my review I had seen’
that were catégorizéd*iﬁ'éﬁé'ééium
another. There was some inadvertent.
categorization. |

So, for instance, somé rumb

listed as one'expeft-witﬁeéé;~&né"
fees should‘ha&e been in a\difﬁeﬁé

that’s why those columns went up:é
believe that the final fees, the ti
significantly different between th

just the classification betweentw

can accept that. But then I think

level, if there is such a thing, as

PRECISION REPORTING.
105 8. Euclid Avei, 5




price Waterhouse, the total i1l a%g"

has a document that says this is a to

se and Northwestern's x_

Price Waterhou

Otter Tail's is a difﬁerant-nﬁmﬁéruﬁ

different mumber, do you have that de

available?
1t's very important tO»ﬁézﬁha_

total number of one of ﬁheéﬁﬁbiil’

THE WITNESS: W

individual invoices,;aﬁ&ASQliyécu

all four?

THE WITNESS: »It_ﬁ_
all four, and then I t@cﬁ’igugi[
to come up with the.nﬂﬁb&fs&ﬁhaﬁi
CGMMESSIGNER“ScﬁEEBﬂ

possible to see those, to pro&u@e'ﬁﬁ@§e

THE WITNESS: Yes. 1 be

can.
MR. DIETRICH: We have pr

those with staff.
COMMISSIONER SCHOENFELDER: Okay.

But I don’'t.

PRECISION REPORTING LTD
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MR. DIETRICH:
provide that information. A complics
that the expert witnesses’ ﬁeeszafégv
the Donelan, ﬁleary'ﬁaw,giﬁm,bi
retained th@se’firmS'On beha1ﬁfdﬁ:
their billings it includes all £
witness -- S

COmMTSSTONER SCKC
paying déubie at Séme Pbiﬂt;$ﬁ”

is not. »
MR. DIETRJEH} ‘115
why we wanted to give Che detatl |

breakdown on this éXhibiﬁvaﬁéaiﬁww

need a comfort level ﬁhat that’QﬂQ
Thank you. |
MS. AILTS WIEST: Y
was in your petition that damagesr

usage, not ownership, and allocation

on ownership; correct?
THE WITNESS: That's ¢

MS. AILTS WIEST: Is pheE

reason why you wouldn’'t use the same peIx

SRECTSTON REFORTING, LD,
105 &, Euclid Ave., Suite E, Ple¥re,
LcaEY G945 -0%73
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both?

THE WITNESS: I guess 1 uﬁ
fully why we would use usage to allocate
award. As far as using usage to alI@éay
percentage of expense, that may be a re
approach.

MS. AILTS WIEST: What w
percentage of usage?

THE WITNESS: That, I am
of . Possibly Witness Green wmuld»h&,ak

MS. AILTS WIEST: And d
the allocation of fees based on cwners
because of an agreement ameng a Comp
that your understanding, or don't y@ﬁ

THE WITNESS: 1 don 'tkne

MS. AILTS WIEST: You're
that the arbitrator set any of those &a
wards -- I mean, allocation of cost?

THE WITNESS: No. I'mho
with that. |

MS. AILTS WIEST: Mr. Die
there somebody that could answer that qu
me?

MR. DIETRICH: Yeah. I %

Mr. Green can.

PRECISION REPORTING, LTD.
105 S. Euclid Ave., Suite E, Pierre, SD
(cAEY OAE _[ESS







MS. AILTS WIEST:

gquestions of this witness?

(No audibile response)

MS. AILTS WIEST: If

(Witness excused)
Mg, AILTS WIEST:

call Mr. Green back.

BY MR. DIETRICH:

Mr. Green, when the megotiati

going forward; is tﬁat=cortéct§" "
Well, actually the~mechanism5bﬁ d@g
among the parties, the only~mechaﬁis
is to share the out—of—pocket cosbs,
ownership basis.

There's a separate section im
agreement that talks about allocating £
usage basis. 50 that’'s where the two

on ownership basis and that is operating

ERECISiON REPORTING, LID.

ol
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ghan fuel ownership basis, fuel cost on’

Because it can make a big difference in

owners if we did it some other way.

Okay. Based upon Northwestern’s 10 p

iwwe, how is that share -- how is th

percentage of the damages that we're

The usage of the plant during that pes
don’t have the exact number, but I wo

50 of the total usage during that p
your share of the damages to our retail
represent something larger thaﬁ&Gw
Okay . |

MR. DIETRICH: Does

MS. ATLTS WIEST:

you know then -- I guess your

10 percent and 11 peIQEnt»WEfe

percentages, usage and the;amduﬂt@j

THE WITNESS: Yeah.

MS. AILTS WIEST: Do

that’s true for MDU and Otter Tail?i
THE WITNESS: I'm néé
their exact numbers, no.
MS. AILTS WIEST: You

you referenced -- was there ever an

PRECISION REPORTING 170
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agreement when the partieg -- 7T assume th§5~dycided

perhaps as a group to gd forward with*ﬁh_

litigation as to how expenses would be»sﬁ ; or
was it entirely based on your prior ownér
agreement ?

THE WITNESS: Ownershipva>
defines the»cost sharing allocation.

MS. AILTS WIEST: Thatéc’
spoke of, out-of-pocket cost, did that spe
reference iitigation expenges?

THE WITNESS: I guess I7m
if it specifically states that. Essenti:
all operating costs other than fuel.

MS. AILTS WIEST: all opera
Gosts other than fuel?

THE WITNESS: Well, labor.c
example, at the power plant, miscellanecu
materials necessary to run the power'pi
kinds of costs are shared on an ownership

MS. AILTS WIEST: So you é;
that litigation expenses were part of ope
costs other than fuel?

THE WITNESS: That’s correc

MS. AILTS WIEST: Thank you

other questions of this witness?

PRECISION REPORTING, LTD.
105 8, Euclid Ave., Suite E, Pierre, sp
(605) 945-0573




CHAIRMAN BURG: Ju

hot be directly pertinent to the c
the fuel cost compare to theﬁaméu@
from the plant? | o

'wHEVWETNESSﬁ ij,1
Bure --

thought to me it would be alloga

where the damages would be all

compared to the power taken from 't

THE¥W1TNESS: Yes.

somplicated, but, yésj basihaliy't7
power taken is directly correlated:

fuel burned,

CHAIRMAN BURG: I ‘was
if that wag a direct. c:orr‘e-?lazt;iéns-'o;;
THE WITNESS: It is.

direct. There is efficiency gai

loaded more heavily. A party who !

may get a little more efficiencny{

of fuel.
CHAIRMAN BURG: That??
you.
MS. AILTS WIEST:

guestions of this witness?

'PRECISION REPORTING, LID.
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Okay. Until a damage award was received you had

92

REDIRECT EXAMINATION

As we went
and hired the Donelan firm to move forward wﬁﬁq
#yrvltration case essentially Otter Tail, Minnk:
Northwestern agreed to fund their fees 100 perc
without MDU reserving later to recover those . &
fyom MU at the conclusion?
¥es. That's correct,

Okay. So at that time we shared it at this sl
higher percentage?

Our share was 13.3, of course, to cover our sha

their share,

©f how the fuel use would be?
Nea
Z¢ it was just a mechanism to share the cost on9
going-forward basis, and these invoices were pa
the pendency of the proceedings and other stép
1995 to 997 |
That's correct.
MR. DIETRICH: Thank you.lb
MS. AILTS WIEST: Any other
guestions of this witness? |

(No audible response)

YVPRECISION REPORTING, LTD. .
105 8. Euclid Ave., Suite E, Pierre, 8D 5
(605) 945-0573



MS. AILTS WIEST: ThankfydT

(Witness excused)

M&. AILTS WIEST: Do you ha:
furthey witnesses, Mr. Dietrich?

MR. DIETRICH: No, I do not

MS. AILTS WIEST: Mr. Guer

it possible to call one of your witnesges
what the §éﬁcantage of usage was that yoh
MR. GUERRERO: Sure.
MS. AILTS WIEST: Whichﬁwiﬁ
would that be?
MR. GUERRERO: That would
likely be Mr. Bowman, if he knows the aﬁéw
rhat question, Counsel.
Mr. Bowman, could you please take tﬁi
(Mr. Bowman takes the stand) 2
MR. GUERRERO: You've alr

BWOET) . |
MS. AILTS WIEST: Do you kmn
Mr. Bowman?
THE WITNESS: I don't know
exact percentage is. It is relatively'cl

cwnership percentage.

MS. AILTS WIEST: Relatively

"TPRECISION REPORTING, LTD.
10% &, Buclid Ave., Suite E, Pierre, SD 5
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THE WITNESS: Yes. Within &

pargent at the most.

M8. AILTS WIEST: Okay.
t guess at this point it’s 10 to 12:00. D
Commisgioners want to take a break at :his

CHAIRMAN BURG: I think.we:

well. It will take you awhile with your,l
will I not? | |

MS. AILTS WIEST: And Weﬁﬁa

left., Do you want to come back at I:QQG
Eime? |
CHAIRMAN BURG: That seund;‘

all right with me.

MS., AILTS WIEST: We'’'ll be!

1:00,

iA lunch break is taken from 11:50 p.m. to 1;0;”

MS. AILTS WIEST: I believe

My, Gerdes, YOu may call your first witnesﬁ

MR. GERDES: MDU callsdD¢n°

DONALD R. BALL,

called as a witness, being first duly sworn iﬁf

pgaupe, testified under oath as follows:

DIRECT EXAMINATION

BY .

Would you state your name, please.

MR .. GERDES :

PRECISION REPORTING, LTD.
10% &, Euclid Ave., Suite E, Pierre, 8D

fencY A ACTTn
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My wame is Donald R. Ball.

Whare do you reside?

What is your occupation?

I'n employed by Montana-Dakota Utilities

#rector of regil

ory affairs.

spearfish, sbuuﬁ:békété.,f
{Exhibit lO’is=marked for ideﬁtif" 
Mr. Ball, I'1l show you whaéjha |
Exhibit 10 and ask yoﬁ what{ﬁhd
Exhibit 10 is our filing with this Comm:
February 9, 2000, | o
{(Exhibit 11 is marke&wforuidéﬁ# ‘
And then 111 show you Eihibit.liffaﬁdv
identify that. ”
Exhibit 11 is an Amended AﬁtaéhmeﬁtQA;]ﬁj
attached to our filing February:9ﬁ; iE
correction in the amount of arbitratidﬁﬂi
billed.
It was discovered that one gf pH'
rendered was in error, and this simplf;fe

corrected invoice received. And in additio

PRECISION REPORTING. 1TD.



} i amended Attachment A we have included the approximate

5 1 sllocation to our South Dakota retail customer
E MR. GERDES: Your Honor, €
& these two exhibits have been distributed

Commisgsioners and to Counsel. We'll offﬁ”

% ;é Exhibits 10 and 11.

% MS. ATLTS WIEST: Any objet

&8 | MR. HOSECK: No objection.
4 | MS. AILTS WIEST: If not;f

e : received.

S Mr. Ball, would you please state MDU'S positio

12 % request for relief in this docket. Q

13 A In this case Montana-Dakota has sought approval
14 waiver of our fuel clause under our Rate No. 5‘

geek the waiver to allow the pass-through thr?

fuel clause mechanism of the arbitration cost

17 11 resulted in the savings to our retail customers

LB Now although Montana-Dakota was not
1 | this arbitration, our retail customers will'r‘
b game benefit as if Montana-Dakota had been a p

2r this arbitration. Knife River, after the arbi

il | decision, remitted the proper dollar amounts to-
23] Montana-Dakota for pass-through to Montana-Dake
¥4 | retail customers.

We paid approximately $416,000 in ar

PRECISION REPORTING, LTD. ;
105 §. Buclid Ave., Suite E, pierre, SD 5
(605) 945-0573 .
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2oHts related to retail operations. These costs Wel

pilled by the Coyote operator for Montana- Dakot}
25 peraeﬁt ownership of the Coyote station. Wéﬁ'
it is proper to net the incurred costs of this:
grbitration against the gavings in fuel costs

We think that, you know, absent thisa

arbitration proceeding that the net savings: wo'

have materialized and that there is certalnly?a
cause and effect here. We believe that granti
waiver that we've sought will be in the publ%
interest,

rirst of all, the customers will be
the pass- through of a rather substantial créﬂ
rhey also penefit by the ongoing coal prlce r
Montana-Dakota's and its shareholders’ interes
mphald through the ability to recover the GGS;'
in obtaining those benefits for the retail-ch

The total net penefit appllcable to
electric customers is $2,742,000. That figur
pn the amended Attachment A, which I belleve
Exhibit 11. For Montana-Dakota there is algo-
related to the Heskett Station. The Heskett
coal prices -~ while under their own coal pur
centract the prices that Heskett were tied t

prices at Coyote and, therefore, the arbitrati

PRECISION REPORTING, LTD.
105 5. BEuclid Ave. guite E, Plerre, S19)
(605) 94%5-0573



was sought from an

So in our case there 1is an addition
sther than the arbitration award related to'
arbitration award related to Heskett as well. =
Montana-Dakota does own 100 percent of the
Heskett Station.

We would propose to include the $24
penefit in the first fuel adjustment filing £
rhe issuance of an Order granting our waiver.
approximate amount of the net benefit applics
gouth Dakota electric retail customers is $1
pelieve Exhibit 4 shows about $184,000. or Ext
I'm sSOYTry.

We have agreed through discussions
gstaff to pay interest on net benefit amount,atj
of interest for three-month treasury bill aswp@
monthly by the Federal Reserve Board until &
a credit is reflected in bills to our customé{
received payment from Knife River on February

And, of course, in addition to the i

penefit that we would propose tO include in,o’

fuel adjustment £iling, there is the ongoing i
reduction which for our portion Coyote should

about $519,000 per year. That concludes my di:

remarks.

oAt aToN REPORTING, I—'TD"




gquestions?

T @
o

.,AILTS WIEST

MR. GUERRERO: Nome
Mg, AILTS WIEST:

MR. DIETRICH:

protest? We were billed for .t

and because we’had'béénﬂdismi se

axbltratlen by the arbltra

arbitration costs: under protaépﬁ

If you 10‘O'k at the Coy L

if one of the ownersidoeS“ﬂd:w:b

could be subject tO*notfbéin
capacity in energy from the unit.

with the agreement, We paid. under

kind of a long answer to a short

COMMISSIONER NELSON
elge was thinking they were payingfj

their product. Why weren’'t you coni

RECISION REPORTING, T
BT ide B, Pierre; S



that?

THE WITNESS: ‘We were ¢

about that. You know, we =~
cowxm_s—,s:tI_t?;ca’i;\nz-*f{x,1\;;4_E-L;;,s'},9‘1\rz-:"ft

willing to go to courﬁ, andﬁyédi’
THEEWITNESSﬁ‘jT

that thls happened, we were nav
party in the arbltratlen Hewv
owners of Coyote demanded arwitratl

. Knife Rlver and’ MDU and the demand

because MDU Resources owns . Knlfe Ri“e
é conflict of interest in. furtherih‘
interest in the arbitration.
subsequently MDU sought o be
arbltratlon process : mheJar
that because the Coal‘Purc
arbitration»betweenatheﬁ‘
gseller of‘the-ceal. It dld not
arbitration among the~oWners of Cf
COMMISSIONER NELSON:
CHATRMAN BURG: Just ©

you mentioned that you have agreédq'

THE WITNESS: That is

initial filing did not address that;f

SRECISION REPORTING, T
e @ muelid Ave. ., Suite E, Pierre;
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CHAIRMAN BURG: That w
my question. It was not in your initd

That is an agreement that’s been reached

staff?
THE WITNESS: That’s righ
MS. AILTS WIEST: Any
questions?

I just had a couple. Damages we
usage. What was your usage, O whaﬁﬁﬁ
percentages?

THE WITNESS: Well, a
25 percent.

MS. AILTS WIEST:

THE WITNESS: As we've5ﬁi
here with other witnesses, fuel itself
pbased upon the actual use by the vaﬁidﬁ

In looking at our particularvsifua
analysis indicated that based on the £
type, we were very close to our 25 péi
ownership interest. I don't think it “ﬁa
1 percent off either way.

MS. AILTS WIEST: And t
you were here when Otter Tail was test
you stated that the South Dakota portiq

Exhibit 11 Interconnected System Percen

SRECISION REPORTING, LTD.
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17

18

19

20

Kilowatt Hour Sales, does that differ £
Otter Tail came up with their parﬁi@ﬁﬂaf
south Dakota, or do you know?

THE WITNESS: I guess 1
T heard reference to an enexgy factor.,

MS., AILTS WIEST: Righém
Could you explain what yours is in any we
detail?

THE WITNESS: Ours ig B&
kilowatt hour sales to retail customers.

MS. AILTS WIEST: BAny oth
questions?

CHAIRMAN BURG: I have on
additional. Do the four owners of the ¢
there is four; right?

THE WITNESS: There is fic
station, yes.

CHAIRMAN BURG: Do they
100 percent of the power?

THE WITNESS: I think ge
do.

CHAIRMAN BURG: Do ya& 
excess power? Do they sell off outside
owners?

THE WITNESS: Well, in

PRECISION REPORTING, LTD.
(605) 945-0573



you've seen about 22 percent of o

running, I think mds@ﬂéﬁﬂﬁﬁgfd 
schedule all of thé@éé'

CHAIRMAN BURG: B
getting “at lS 1f t »
that's sold off h@wv;
vsupply and also the_s.,,

become a factor ~

I mean, I can seet
is if you havé éxcégs;qapaé'
the grid, that'yéu,canfdo;tfé£595
from it. Or the other one i
take their Shareg.an&iﬁheﬁﬂth'.ﬁ
surplus there wouldfbe; h

And I waswwdn&eriﬁg7h©@5

like this.

THE WITNESS:

I ‘fﬂ:rfi
the latter situation‘where~ea¢h é,
schedules its own availability.
25 percent so we will take our 25

interest. We may be in a situatios

PRECISION REPORTING, L
105 S. Euclid Ave.

(6 eas.i
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be able to make an opportunity sale in the
Otter Tail may be in a different situati
they need that for their retail load.
CHAIRMAN BURG: But we
indication at some times at certain ti
may take more than their ownership éﬁaxg ;
THE WITNESS:
happen from time to time.
year and a half or almost ﬁWﬁ&yéEr“ﬁa
averaged out at least in our casge VérY u
ownership percentage.
CHAIRMAN BURG: Okay.
MS. AILTS WIEST: And th
getting back to your kilowatt h@ﬁr'ﬁéﬁi
percentage, was that bagsed upon & p&tﬁ&
period, that percentage?
THE WITNESS: Actually I
looked at -- let me double-check ﬁ&&¥

pelieve the -- well, the 6.7 percent, ¥

system, was equally applicable in both
199, It just doesn’'t change that muﬁﬁi

' MS. AILTS WIEST: Okay.
Any redirect, Mr. Gerdes?

MR. GERDES: 1 have none

PRECISION REPORTING, LTD.
105 S. Euclid Ave., Suite B, Pierre, 8D
(605) 945-0573 ,
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MS. AILTS WIEST: Any

questions of this witness?

(No audible response]

MS. AILTS WIEST: If not,
you.

(Witness excused)

MS. AILTS WIEST: Do you }
other witnesses?
MR. GERDES: We have n

witnesses.

MS. AILTS WIEST: Mr. Hos

MR. HOSECK: 1 wouldt¢all?

Micheleé Farris to the stand, please.
MICHELE FARRIS,

called as a witness, being first duly sworn 4

cause, testified under ocath as fallows:

DIRECT EXAMINATION

BY MR. HOSECK:

Would you state your name for the rec&rdfﬁp¥
Michele Farris. |
And what is your job?
I'm a utility analyst with the Public Utilit
Commission.

How long have you been there?

Approximately a year and a half.

PRECISION REPORTING, LID.
105 8. Euclid Ave., Suite E, Pierre, SO
(6058Y QAL _AESSy
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What is your educational background?
I have a Bachelor of Science Degree in mechari

engineering from South Dakota State Univers

Master’s of Science Degree in civil enginess
University of Colorado.

Do you hold any professional designationgé
I'm a registered professional engineer in &ﬁ

State of South Dakota.

I worked approximately four years for an asy

in Denver, Martin Marietta & Associates, and

worked for them approximately six years,
And are you familiar with the cases that we'ry
discussing here today in the hearing rooms
Yes, I am.

And were you assigned these dockets, andu£*3~
the numbers but it‘s EL-002, 03, and o9?

Yes, I was.

Okay. Just generally would you describe what

PRECISION REPORTING, LTD. —
105 S. Euclid Ave., Suite E, Plerre, 8p
(605) 945-0573
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dockets attempt to accomplish.
ELO0-002 is a Petition from Otter Tail Pow&§ 
allowed to net out their litigation expenses
refund and pass it through the Fuel Adjustme
ELOO-003 was a Petition from Montana-Dakota Ut
also net out the litigation expenses and pas
through the Fuel Adjustment Clause. And EL 0~
the Petition from Northwestern Public Service.
And did that have a similar objective?

Yes, it did.

Would you just briefly describe the work ﬁhk
processing these dockets?

Originally, 002 and 003, the Otter Tail and MD
came in first. I reviewed those dockets anaap

request together and sent it out asking que

notified Northwestern Publiic Service of what
looking for in the docket prior to their £il:

they filed their docket.

working on these dockets?

Yes, I did.

And did you research the heating and cooling de:

days?

PRECISION REPORTING, LTD.
105 S. Euclid Ave., Suite E, Pierre, €D -
(605) 945-0573
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high months were and what the heating degree

were.
And did the companies provide examples of Hoy
distributions were proposed to be made?
Yes, they did.

And did you do any calculationsg or any furthe
investigation into those figures?
I just verified the costs that were preseﬁﬁel
calculated the -- ran the numbers myself.
Generally now with regard to Otter Tail Poweyr
in this matter would you describe what inféf,
furnished to you.

Could you state that again.

In other words, what information did Otter Tai
Provide to you just in a general genge?
They provided an example calculation of how th
use the Fuel Adjustment Clause. They provided
future benefit to the consumers based op the
agreement and they also provided the Summary o
expenses.

And was similar information provided by MDU an

Northwestern?

PRECISION REPORTING, LTD
105 S. Euclid Ave. auira o ab oFEe
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Ckay. I'm going to show You what has been. m
Exhibit A. Would you identify that document
record, please.

It's an Exhibit that I prepared that summarizeé
information contained in the three filings.
And this would be information that was furnig
through the Processes of discovery and‘wit 
from the three utilities that we’re v1s1t1ng
today; is that correct?

That’s correct.

I'm going to ask You to go through Exhibit A~
to the Commissioners what thig document shows
Okay. The first line, the damage award, Shcﬁj
amount that each of the three companies'racefl
You’ll see there’s an asterisk that indiea&és

not include any of the interest. I left the,

asterisked to show it’s the Coyote Plant as ‘we

Heskett Station.

Service Company received their award, and on pa

PRECISION REPORTING IL'TD.
105 8. Euclig Ave., Suite E, Pierre, Sh
(605) 945- 0573




of 2000 is when Montéhaabakéta Uﬁ
award. There:WaS-aléo'intéreét!ﬁ
Otter Tail Power Company and.NorﬁhWestéf
Service, and that was recein@ﬁén v

Furthér-down-thére?s.theii’
incurred,by'eééhaéfjﬁhe“thﬁééfeoﬁ
MontanaeDakotéJﬁtiiiﬁiéSfﬁhéié‘sﬂ&“

to indicate that that also -- this-

filing,,and'iﬁﬂing - édJ
Northern Muniﬁipél.

Underneath
that MDU reimﬁurséa*tdfOtﬁér;Tai1 PéW
Northwestern Public: Service compdh¥a~”f
that’s retail sales, the pOrtlonthat ®

and then the percentage- of the custﬁméxn

South Dakotaﬁfbrnéaeh~of ﬁhegth
o  MR; HOSEGK:_fé
move Exhibit’A:intOnevidénbé;v
MS. AILTS ersﬁé,*:
(No audible*réégb Si
MS. AILTé'WIEST;"i»
received.
In looking at Exhibit A, would you eXp@“
award in how that is different from the OE“

utilities.

PRECISION»REPORTjNG;YLTV’
105 8. Euclid Ave., Suite E, Pieri
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MbU' s damage award includes $2,373,711 for %

Coyote Plant and an additional $1,695,876 for
Haegkett Station. And, as Mr. Ball testified,
100 percent of the Heskett Station, and that |
eperates under the same coal contract.
okay. &nd also in the MDU column there would
reconcile the amounts under the category rei
MDU in the amount of litigation expense.
MDY paid to Otter Tail $250,930. They paid
Northwestern public Service Company $70,775. °
paid to Northern Municipal Power Agency $214
In your dealing with these cases, what was -
understanding of Otter Tail Power’s role i
litigation generally?
My understanding is that Otter Tail was the le
gompany. There’s one thing I would like,tﬁf
The difference on the numbers that you hea 
testify to are different than what I have h
1 -- I put them back up to the total award,; ‘n
retail portion.
I wanted to show the three compani
and his numbers were based on the 77.6 perce
retail.
Ty rhere anything further that you would 1ike 

apout this exhibit?

TRRCETETON REPORTING . LTD.
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t don't believe so.

IS
F

vy, I've shown you what has been marked as

hibit B, Would you identify that for the.
pleage. -
fhis i an exhibit I put together to summarizé'
compariies and how the refund calculation woﬁidf
saloulated for each of them.
#ould you go through Exhibit B, each of thegc’
sf numbers here, and explain to the Commiséi
they came from.
tkay. Line 1 is the total damages that were .
sach of the companies. And, there again, thé»
include any of the interest that’s accruing. -
the company request litigation expenses for e
three companies. Line 3 is just the diffefeﬁéeE
the total damage award and subtracting off the
litigation expenses to come to a net damage}‘
Line 4 is the percentage of retail
are included in the Fuel Adjustment Clause5“”v

would be the total refund to the retail ocus

Line 6 is the percentage of the customer bas

South Dakota, and line 7 is just a calculatior
the total amount that would be refunded to 8
cugtomers.

Now earlier in the proceedings there was a st

" PRECISTON REPORTING, LTD. ,
19% 8. Buclid Ave., Suite E, Pierre, SD:
(605) 945-0573 ‘ :
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he staff and Otter Tai

that the numbers did not tie out and there wa
Ehat Otter Tail was asking for in their litig
#xpenses that was not shared by the other 6wn
hmpany .

And Otter Tail has agreed to remove:
aigtsa.  There was approximately $33,000 in,o'
Fower labor that is not included and approxim
83,300 of miscellaneous expenses for a total™
Now is that $139,635 factored into Exhibit B?
Yes, it is. This exhibit was done under the
that Otter Tail was going to agree to remoVé
1f you look at Exhibit A under Otter Tail»Pow
litigation expenses, the $1,101,235, that wou’
difference between what they had filed and the:
Now are any of the litigation costg, as.yoﬁmhéﬁ
#djusted them in Exhibit B and in these docket:
any of those recovered by these three utilitie
reLe cases?

No. The last time any of these companies were: i

PRECISION REPORTING, LTD.
10% &5, Fuclid Ave,, Suite F. Plerre opn ©
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bate case was in the latter part of 1980, an
would not have appeared in the test case, - tes
Based on your analysis of this, would you de
fo8Ls Lo be extraordinary events? |
Yeg.

and why?

5

uﬁé they did not occur during the testhéa
rate casesy,
And is it true that they would not be an ongO 
aRpanse?

That's correct,

three utilities?

In wmy opinion it ig,
And how much was the cost of coal reduced by
aybitration?

i have to get my sheet out. I can’t remembéﬁ:
fourth quarter of 1996 the delivered cost waé
and the panel determined the cost to be $9r8§¥
it went from $11.61 to $9.83. In 1998, $11.4
$30.20, and the first quarter of 1999, $11.23

Haped on the analysis that you did, do you have a

“pinion as to whether or not each of these util

PRECISION REPORTING, LTD.
105 8. Buclid Ave., Suite E, Pierre, 8D
(605) 945-0573
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114 vecover the amounts as shown in Exhibit

gation costs through the Fuel Adjustment

k2

Ve,

What ie that opinion?

t#/5 my opinion that this refund would mot’

# you do that research?
T wanted to determine which months had the hiﬁf
henting and cooling usage.

And how did you do your research?
T went out to the National Oceanic and Atm@sgf”;
Administration website and pulled off a summ
#rave of sSouth Dakota for each of those cat;
And what years did you look at this data for? |
¥or the cooling degree days I looked at 1994 ‘
198% .

And what did this research demonstrate withfﬁ

eouling days?

in general it showed that June, July, and.AUQi
months with the highest cooling degree days.

#id vou also look at the heating degree days?

" PRECISION REPORTING, LTD.
10% &, Buclid Ave., Suite E, Pierre, 8D
(605) 945-0573
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lookéd.at.'93—94 to 1 98-99 .

And, agﬁiﬁ, what did that- data show you

e heatlng days’.

And based on your

opinion as to when that re:

South Dakota customers?
Yeg,

Andd what is:that<opinion?
e my opinion that June, guly,

have the highest usage resulting in higk

PPECIS ION REPORTING LTD
0% 8. Buclid Ave., Suite

te R,
(605) 945-0573
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three different utilities, as to their ability
implement this adjustment?
Yeg,

And what is that difference?
Shter Tail Power and Montana-Dakota Utilities:
monthly caleulation, and Northwestern Public
does theirs gquarterly.
And as a part of the handling of these docket
visit with representatives of these three uti‘
regard to this issue?

Yew, I did,

And did you modify your opinion im any manner

those conversations that you had with those,pv
I'm not sure I understand your question. o
in other words, have you modified your opini
when would be the most desirable time to.impie
fuel adjustment changes as a result of conveﬁ
with any of these individuals?

Only to the extent that if a decision isn't méﬁx

for the June month, that we could go into Sepﬂﬁ,

*
i

based on the cool degree day information that T

rageived,

MR. HOSECK: Okay. I would

Exhibit B.

MS. AILTS WIEST: Any objec

PRECISION REPORTING. T.7h
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MR. GERDES: No objec
MR. DIETRICH: No ob
Msﬁ»AIL@SJWIES?;{ ‘

admitted.

questions of ‘th
GUERRERO: T

Thank y

you knéw~wﬁéh;wé%ﬁ\
order for'themutowdd5thié{ﬁ

August?

stated earlier, dtbér Tail w§ﬁw
the next day or two,eand«aSAfai.
companies, I wasn't.giVen'ardéﬁiv

CHAIRMAN BURG: I h:
questions. On Exhibit A there#éﬁ

for Montana-Dakota Utilities. Wh

PRECISION REPORTING,

105 8, Euclid Ave.,
( cOe
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THE WITNESS: Béca

their damage award after -- they.
February.

CHATRMAN BURG: ;But‘
have been inﬁerést'~%.aidfit "””
iﬁxeresﬁ'injiudédﬂin'ﬁhatjmd”
éhouldnﬁtVﬁheré*haﬁé%béén%
their-sinée - Whén ﬂi&*iﬁisf'”‘ﬁﬂ

the others?

the interest was calculated is thi
entered into ln ‘March of 99 and. T
who testified but they had to ge b

another issue and it wasn’t settled

8o Otter Tail and Nort
received their award,atjthégehdm
decision.wasamade;‘bﬁt;theyﬁv
September. So they received .
period of time'betweenvMarch,aﬁa%v

CHATRMAN BURG: -

They didn’t have the same si
THE WITNESS: No.
weren‘t a party to the arbitration.
CHAIRMAN BURG: Okay

making a recommendation on the time p

PRECTISION RE?OREING; 7
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refund to be made?
THE WITNESS: Yes.
recommend that it be déﬁe dﬁﬁing{tj
degree day season whep,mgst;pqu 
their space heat ——’é§&GE’édblihg;
CHATRMAN BURG: Yéah.

gaw the rECOmmendatiOn that;NQrth

12 months~I»had&the-saméﬁfe
done iqiaf5hort.peribdnéfvtimea,_,
don’t have inteﬁ$9t:accumuiati©nfov
pericd of time and that.

However, through more censide
any people who would not receive a
they would not be using;powgr:dgrif
actually have paid it oVer.; H
danger of a miscalculatioﬁ, £ i
refunds?

THE WITNESS:
answer that for what their
did have examples of refunding it?é,
period versus a three-month period, ‘&
wasn't a lot of difference in how~&ud
back --

CHAIRMAN BURG: No. fia

how you could give it all back proper

PRECISION REPORTING, LTD.



wondering whether all customers wi

benefit or if there;are?some:whb?w

peeking, for example,,wh@ don ta

suymmer who will not- get refunds;
in the summer. Or a-m‘f I ecaleuls

wrong? | | , _
answer that questlon Thelndus
should have a flat amount of usage

slight ih@reaséﬁduring*théfSUmmervmﬁ

space @b@lihg{:ﬁﬁnd'dthér~ﬁh
what the other duStomer usa9e'iS-
CHAIRMAN BURG: = Okay.

have .,

MS. AILTS WIEST:
questions for the COmmiSSiQné@S?’

MR. RISLOV I ‘flfi‘ave
Could you contrast your refund ‘metl
the companies have laid out? iBeéf
not so sure I understand any COméaﬁ
position on refund.

THE WITNESS: As part

request, I received copies of how th
be refunded and I had requested a 12.

calculation and then a three-month awv

VPRECISION REPORTING LTD /
105 8. Buclid Ave., Suite E, Pierre;
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showed very little difference in &

MR. RISLOV: But you’rx

a refund over three months during
period. NWPS had mentioned 12
clear to me that they're holding t
12 months or they’re agreeing with i
recommending. I guess I'm not cle
understanding? |

THE WITNESS: My unc

the Commission decided for‘them‘toﬂ
three-month peiiod, they would bef;
that. There’'s no extra cost inwvc
do that.

Their Fuel Adjustment Clause‘i‘
12-month period and to keep it cons
proposed doing it that way but ﬁv
disagreement about doing it over :
period.

MR. RISLOV: Thank
MS. ALLTS WIEST:
any -- did you agree that the pere
allocation of cost should be base
rather than how the determination
based, which is on usage?

THE WITNESS: I ag

PRECISION REPORTING

P . . L . . &
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should be done on ownership.

MS. AILTS WIEST: And.then:
wondering with respect to MDU’'s 6.7 pefc
allocation to South Dakota and I belif
came up with a 7 percent allocation,
compare the methods they used to e© ‘
thoge? |

THE WITNESS: No. I

MS. AILTS WIEST: But
have any problem with how they caleul

two?

THE WITNESS: No, I

MS. AILTS WIEST: The

Did you have any redirect?

MR. HOSECK: No redirect

further witnesses.

MS. AILTS WIEST: Thf"

rebuttal witnessesg?

MR. GUERRERO: No.

CHAIRMAN BURG: I ha

question. Do we have any late filed

everything been filed now?

MS. AILTS WIEST: Wefhlr
some additional documents.

CHAIRMAN BURG: That i

PRECISION REPORTING, LID.
105 8. Buclid Ave., Suite E, Pierre,.
(605) 945-0573 |
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submitted later?

MS. AILTS WIEST: Right.
CHAIRMAN BURG: I still
concern over allocating it on a thréé—
if there are certain customers who’ma?
refund that actually end‘up paying.  £’f
in some kind of a customer profile..
MS. AILTS WIEST: cus;?’
CHAIRMAN BURG: Well, a
customers paid over the years and'whic 
not receive anything if it’s only paid:
three-month basis rather than a 12—m¢h
MS. AILTS WIEST: From &
companies?
CHAIRMAN BURG: Probably
want anything elaborate, but I'm juSth*
there’'s a mismatch here.
| | MR. RISLOV: COmmissj_
could,
CHAIRMAN BURG: If,ams'
clarity.
MR. RISLOV: With regard
residential class, and I'm anticipating
incorrectly what you’re asking, but the

customers who don’'t have air conditioné

PRECISION REPORTING, LTD. 5
105 8. Euclid Ave., Suite E, Pierre, SD
(605) 945-0573 |
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cool their living space in the Summer:
be one group that you’re talking abo
a smaller portion of the refund'perb
compared to what they paid in overrgp”
three-year period. |

CHAIRMAN BURG: Another
I would see some mismatch would be ir
there's any irrigation, people that-
irrigation. They're only going to*ﬁj
three months. So they're goingvto_g§'5
because it happens to be three monﬁH 
whereas the rest of year they'wouldn?ﬁ,q
at all.

That’s why even though I“was.inii
concerned about spreading it over tOé@
of time rather than get the money bac
people, if we do it on a 1l2-month b;
Northwestern does it, it’s;gbing»té;
equally because you figure each yeaﬁ;v
should be approximately the same. |

I am concerned about people that
they pay 12 months over the periodfoi?
settlement, but they’re only going té;y
a three-month period. |

MR. DIETRICH: If it wow

' PRECISION REPORTING, LTD.
105 §. Buclid Ave., Suite E, Pierre, 8D
(605) 945-0573 ’
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electric customer profile over a three-month

any light, Mr. Decker, he does the~m;
of billings. He may be able to she& ,
the issue as far as our company is;ga:
MR. GUERRERO: Same W
of Otter Tail Power Company.
CHAIRMAN BURG: I would
get as much information now as we can,
one wants to start.
DIRECT‘EXAMINAEI@N»

BY MR. DIETRICH:

Jeff, can you shed any light on any inqu“

differences that you can see among the Ndﬁt

period as opposed to a 12-month period?
Yes. Mr. Rislov and Chairman Burg have to
of the major groups of customers. Withwﬁ 
obviously they don't use much in the otﬁér
of the year so they would get a benefit
don’t fully deserve.
We do have some customerS‘thatf_
heat that will probably not -- use veryf}
benefit compared to if we’'d use the 12¢mén
have scme commercial customers who are 315'
heat that use much more usage in the win€e 

summex .

PRECISION REPORTING, LTD.
105 §. Euclid Ave., Suite E, Pierre, SD
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Now, granted, & number of the indv
customers will -- they have average use o

12 months, they're fine. But there are som

that ﬁhey didn't pay for to begin with beca

not'~— they're going to be receiving a bene

didn't pay for due to the periods involvedgi

COMMISSIONER NELSON:

assumed, though, since the irrigatorwa

been irrigating in the years they wgtéﬂé

and the people who didn’t have air éo@

wouldn’t have been paying so it wou;d;

would kind of all even out. Why'woﬁiA

THE WITNESS: Because,£

customer over the three-month period w

receiving a full benefit in actualityfh

paid three-twelfths of. |

COMMISSIONER NELSON:. :

have paid three-twelfths of the yeé&
problem overcharging the coal?

THE WITNESS: They paid

three-twelfths but will be receiving th
paid for it. They're receiving a réfu

percent of the time we’re giving it ba

FRECTTON REPGRIING | U0
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June, July, and August.

COMMISSIONER SCHOENFE&DSQ*
see how that can work with irrigators and
this is really very difficult, at least

for me, but if you’'re just a regular r

user and you don’t use air conditionings
think there probably aren’'t a large mnt
people, but if there were people who d
alr conditioning for one reasmnvérmaﬁé
much difference would it be in refunde
mean, dollar amount?

If I'm a consumer residential and.
dollar amount credit, do you have any
calculate the difference between 12 ¢
three months? |

THE WITNESS: A&s far as
monthly amount will be?

COMMISSIONER SCHOENFELDE
Just the total dollars that «- the’&
that people perceive is there. Because
this is different than natural gas bec:
gas there’s practically no usage at sﬁh
the year, and it spikes up.

Most people paying the electric b

level of usage over the three months

PRECISION REPORTING, LID,
105 8. Euclid Ave., Suite E, Pierre, 8D
(605) 945-0573
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year, whichever way you’'re looking at-

THE WITNESS: So the averds
residential customer, whether it's QQ_
three ménths, is not going'tofmake-énf
Those who don't have electric heatléﬁ
conditioning, they're going to have an-e
amount.

Just on average I take the total z
less the litigation costs amd'diyidéﬁl
customer base. We're looking at rouy
customer. Now it’s going to be --

COMMISSIONER SCHOENFELDER
period, not per month?

THE WITNESS: Period.  But
not based on usage. That'’'s going to ske
residential customer number is goirng &t
much less than that. So that gives:yéu‘
idea.

COMMISSIONER SCHOENFELDEE
you.

(Witness excused)

CHAIRMAN BURG: Comment fr
other two companies?

MR. GUERRERO: Otter Taii}

Ms. Brutlag.

PRECISION REPORTING, LTD.
105 8. Euclid Ave., Suite E, Pierre, 8D

(605) - 945-0573




15
16
17
18

18

s
1

DIRECT EXAMINATION

BY MR. GUERRERO:

Ms. Brutlag, you’ve heard discussion regarding
or not it would be more eguitable or more pr
flow the refund over a three-month versus a-

period.

Do you have any comment on that ﬁr@ﬁ
Otter Tail’s perspective?
A couple of things, I'm not as close to the
analysis as Mr. Decker is in his c@mpany,;bﬁ
I should point out is we have certain rateg
have the Fuel Adjustment Clause applied tm £

dual fuel. If we waited until winter, those .

customers who haven’t paid the higher'CGSt,ig
place wouldn’t receive any benefit of this aw

And a lot of our heating leoad is th
controllable heating load. So that's, you k
reason where in their case it's not going 4
difference whether we give it back in the
winter.

The other thing is I haven’t done a

customer amount, but I think a typical resgidi
customer is something in the 5 to $6 range tha
will receive back over the three-month period.

take that and spread it over 12 months admini

PRECISION REPORTING, LTD.
105 S. Euclid Ave., Suite E, Pierre, 8O
(605) 945-0573
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it gets to be a lot of work to spread it over

period of time.

Does Otter Tail have a prefetence, three mon£ 

12 months?

We'd very much prefer three months becausgj”'

it through the way we'normally do our fuel

it should work pretty much automatically.

CHAIRMAN BURG: You do vy

MR. GUERRERO: I'm dcne;f

CHAIRMAN BURG: Do you dc

clause on a monthly or guarterly basié?

THE WITNESS: We do it m

it’s a three-month average so once itggﬁ

particular moﬁth it takes thrée montﬁs.

dollar amount to completely go back to:
customers.

CHAIRMAN BURG: Okay.

MS. AILTS WIEST: Any ot

gquestions of this witness? Thank you.

(Witness excused)

DIRECT EXAMINATION

BY MR. GERDES:

Mr. Ball has a couple of comments.
I guess from MDU’s perspective, we would pre

three-month period rather than the 12-month

PRECISION REPORTING, LTD‘W"“‘”
105 S. Euclid Ave., Suite E, Pierre, SD
(605) 945-0573 |
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simply because the dollars are not that subst

would be a lot easier administratively for -

warrant running it over a 1l2-month periqdw' 

vlaoking at, you know, rather than returning

that. And I guess, in our opinion, the del

small enough for a typical residential that

For example, in the informationvﬁ”
to your staff we were looking for a typical .
customer, and this would have been had we do
January, Februéry, and March. We were looki:
as the credit for a typical residential bill in-
month of January, 4.71 in February, 4.45 in Mf
grand total would be $13.85. 1It’s all over 1 “
months. |

If you went on an annual basis, we-

our example, returning $13.56 over a 12-mont

In other words, you know, just about a dolla
bill for a typical residential customer. In
we'd rather do it over three months, and the
behind us.

CHAIRMAN BURG: I can und

from, you know, the ease for the company 1
see any group of customers who will notf
their share, their return on this, by~j_

in a three-month period?

PRECISION REPORTING, 10,
105 S. Euclid Ave., Suite E, Pisrre, 8D
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THE WITNESS: I don’t se
customer group that we'’re going to excli
completely. Because this is not liké?
In the natural gas side of the busipég
have customers that cut out during thé-
months. They use nothing.

Most people never shut their elect
They’re still running their refrigerato

watching TV. They’re doing all kinds é

electricity.
THE WITNESS: Then their
would be less than winter bill. But hé
they’'re running fans.
MS. AILTS WIEST: Any Ot

questions of this witness? If not

MR. HOSECK: I’d have a e

motion if it’s appropriate at this time" W

of staff, I would move the Commission t@u

PRECISION REPORTING, LTD.
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reasonable in staff’'s opinioanhiChgm
three-month period.

Further, I'm not really hung~fj
don’t believe that there's a need fbx
know the two of the three companieagés
waiver of their tariff. NWPS did.néﬁgg

it would be my position that un“j
49-34 (a)-25, I believe it is, that-
through as a cost directly attributabi>
cost used in the generation of electﬁic
would refer the Commission to Otter Tai
at Page 5 which talks about the usépof
Accdunt 151. And in that, as I rea@;thg
that is a mechanism all three tariﬁfsws
universally have.

There is a provision in there ﬁorké
expenses directly assignable for thequ_
And I would submit that is a proper~mé’
the use of that. Like I say, I'm ndt:ﬁé
hung up on this as a matter of legale'i
However, I think it is possible to do i
necessarily having any waivers. Thank.>

MS. AILTS WIEST: YOU>még
of the tariffs?

MR. HOSECK: Yes.

PRECISION REPORTING, LTD.
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MS. AILTS WIEST: hny €O
atatements, Mr. Guerrero?

MR. GUERRERO: Thank you;*

Members of the commission, I want tog’

pehalf of Otter Tail Power Company a@dg

my thanks to staff. Throughout thi$  
been nothing but diligent in their ir
otter Tail’s Petition.

Briefly, just to clarify Otter;f
on the legal questibn of a waiver, ﬁ
necessarily hung up on whether or ngﬁ;
waiver or not. We took the positiéﬁ:,
the rules strictly it appeared that 1
arbitration costs could not be dire;

to the cost of fuel. That was based:

that we had read, most notably'deaiiﬁg;
cases. .

We thought those caSes_provi&’ 
the State Commissions as well.sinée
as well as the Minnesota and Northf
Commission have adopted the Uniform:
Accounts. But to the extent that_M;,‘
pelieves that and your Counsel beliév_f
not necessary, We would defer to that@ 

interpretation.

PRECISION REPORTING, TTD.
105 8, Buclid Ave., Suite E, Pierre, SD
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Our goal obviously is to get rec
litigation costs that we incurred that
benefitted rate payers. Thank you.

MS. AILTS WIEST: Mr; 

you have anything?

MR. DIETRICH: ©Not to pxr
further, but, I think we’re pleased tc
bring a result to the Commission th§t _
the companies have been able to woﬁk ﬁé
successful result for rate payers, both .
ongoing reduction in the costs of coalgg
contract changes that you’ll find dese
panel’s decisions, and a damage awaﬁd,g{

And I think we’re just pleased&ﬁh‘
these steps we’re able to receive av§@ 
and whatever the mechanism is used tc;@
credit on to the customers, we’re apt to

MS. AILTS WIEST: Justatég
would you still prefer the 12 months;~§r
correct or not?

MR. DIETRICH: We're i
to the approach used. We do have -- gur
place speaks to 12 months, but we cansdé

mechanically do it on a three-month basis

next quarterly filing locally.




MS. AILTS WIEST: éo
for the months requested by'staff,"
June, July, and August months with{
filing?

MR. DIETRICH: We'd ha

special filing other than our ncrmalﬁqf
filing to catch June because our qu@ﬁte,
believe, was May, June, July.
MR. DECKER: May and Bug
our filings.
MS. AILTS WIEST: You .cou
but you’'d have to do a special £iling?
MR. DIETRICH: We’'d dowai'-
calculation and filing, but we could Gerﬁai_
80. |

'MS. AILTS WIEST: Okay.

Mr ., Gerdes.

MR. GERDES: Not wanting ﬁ§;'w
ground already plowed, we would just say tha
would appreciéte the Commission'’'s consii
ité Petition and believe that staff'hasjv
reviewed it and ask that the Commission gr§n£_ﬁﬁe
Petition as suggested by staff.

MS. AILTS WIEST: Are you still

seeking a waiver of Fuel Clause Rate 587

PRECISION REPORTING, LTD.
105 S, Buclid Ave., Suite E, Pierre, SD 57501
fentgy QAR -O573 o
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MR. GERDES: Like othéu
not hung up-on whether it’s in the fc
or not. I believe that the Commissiv
to interpret the fuel clause, the st
Commission Order directing that would, T
serve the same purpose. |

MS. AILTS WIEST: Thank yot

CHATRMAN BURG: Can I haﬁd
clarification? Is there a necessity:tﬁa
companies use the same three months?

MS. AILTS WIEST: I don’t think so

but --

CHAIRMAN BURG: Because I dc

there’'s different guarters and --

MS. AILTS 'WIE’ST: Yeah.
that there would be any -~ unless sémébéd
different information.

CHAIRMAN BURG: And, again, to

refresh me, how much late filed do we~ha§,_'f

looking at trying to get this turned arbﬁﬁwgyﬁ'thi
request of at least one company?

MS. AILTS WIEST: Well, I had aske

for the Minnesota decision and North Dake

the future but that doesn’'t matter if we get:

one in or mot. I’'m not sure if there’s anything

PRECISION REPORTING, LID. |
105 8. Euclid Ave., Suite E, Pierre, SD 57
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A beyond there. Was there?

g CHAIRMAN BURG: Do you haw
%-'; Minnesota with you?

& : ‘ MR. GUERRERO: Chairm&ﬁwBﬁ;ﬁn
% i appeared in front of the MinnesOta:Gommié Oﬁpen
£ ! May 4 of this month. They are required$£o
:‘ written opinion within 20 days of their approval é
& ?i the bench.

& 1 They made a motion, and it waszappfoﬂéd*

unanimously. I expect a written decision;h,-gfﬂ'

next few days, and I will forward that to counsel

= and to the court reporter when I receive it.

But to the extent that we have a June-

% i pass-through, our billing goes out as dfg@h@fi7ﬁh

of this month so we would need a decision for a
LR June pass-through either today or tomorraw;
- Otherwise, as Ms. Farris had indicated, we

LH would be looking at July, August, Septembef.

% CHAIRMAN BURG: So you cou

staggered three-month? I thought you wanﬁedmbofc
¥ it in one quarter?

- MR. GUERRERO: On a threeembnth

basis.

I CHAIRMAN BURG: Just any three

menths? It can be whatever three-month: basis?

PRECISION REPORTING, LTD.
108 8. Euclid Ave., Suite E, Pierre, SD 57501
(605) 945-0573
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~didn’t do it June, July, August, th

COMMISSIONER NELSON:
going to do it June, July, and Augus

CHAIRMAN BURG: I &

hugust, September, and October.
were going on a quarterly basis. T
‘ MR. GUERRERO: That's:
CHATRMAN BURG: Would
of the other two companies as well?”
MR. GREEN: Correct.
CHAIRMAN BURG: Nprthﬁg;
you do it -- you didn’t do it May, June;
you do it July, August,-SeptemberfaSQWé
"MR. DECKER: Yeah. ‘Qurj‘
filing is May and August, but we’dlmé”
filing to do it July and August —4.&% ”

June or July, we’ll have to do a &pb

it doesn’t matter either way. |
MS. AILTS WIEST: Are yo
under advisement? | |
CHAIRMAN BURG: Wellfiir
wait for -- don’t we have to wait ﬁpﬁ,
filed?
MS. AILTS WIEST: The 1

decision was prior to the time that

" PRECISION REPORTING, L
105 8. Euclid Ave., Suite E, Pie
(605) 945-0573




informed that those expenses had beénH 
staff,

CHATRMAN BURG: I'm askine
go ahead and withdraw the request for .a
filed? I think we need to do that if w
to make that a quicker decision, aren

MS. AILTS WIEST: Rigﬁt}»

CHAIRMAN BURG: I haven :
to not getting those.

COMMISSIONER SCHOENFELDE »
still file it after the decision is:maa
information.

CHAIRMAN BURG: But not 1}
decision on it.

COMMISSTONER SC‘HENFEL ;
wasn’'t going to base my decision on -
anyway.

CHAIRMAN BURG: I wasn :
were going to get it.

COMMISSIONER NELSON: ‘R /]
to see it.

CHAIRMAN BURG: I think
enough yet that we've got a hearing'onff
right? |

MS. AILTS WIEST: He said:

 PRECISION REPORTING, LTD.
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tomorrow.

MR. BULLARD: I think
open back here (Indicating).

MS8. AILTS WIEST: EVenj
Commission would make a decision'ted&yi
not be a written decision because I h
for the transcript in order to make
fact so my point is you’d have to imple
based on a nonwritten decision if you w
willing to do that.

MR. GERDES: BRased on fa

MS. AILTS WIEST: YeSﬁs
to recess, Commissioners?

MR. GUERRERO: Counsel,
certainly -- to the extent there was a
knew what the decision was, we could;
our decision on the basis of a record
a written opinion.

(A short recess is taken}

MS. AILTS WIEST: I think
recall a witness. Ms. Farris.

COMMISSIONER SCHOENFELDER;
guestions. When you went through the ¢

of the refund and you prepared the rumbe

company Northwestern has travel expenses

T ORECTATAN BEDORTTING T
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$13,218.22.

Did you justify those travel expens

THE WITNESS: I looked at:
invoices and it was coded to this case)}

COMMISSIONER SCHOENFE]
Were any of the expenses that you ag
disallowed from Otter Tail travel exp

THE WITNESS: No. L&
miscellaneous.

COMMISSIONER SCHOENFELDE
you're very comfortable -- because Iidf
travel expenses for any of the other::
and I do Northwestern.

THE WITNESS: Otter Tail
travel expenses.

COMMISSIONER SCHOENFELD,
see it itemized. I don’'t remember ﬁﬁ
number it was marked. It was the siﬁgg
the vehicle/plane, 14,0007

THE WITNESS: Yes.

COMMISSIONER SCHOENFELD
I had missed that part of it. And I se
Northwestern’s were itemized out sepafé‘

THE WITNESS: MDU did no

but the other two did.

"PRECISION REPORTING, LTD.
105 8. Euclid Ave., Suite E, Pierre, SD
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COMMISSIONER SCHOENF
that clarifies it for me.
CHAIRMAN BURG: They 4
disallowed there? They’re-allowed:i»
oompanies?
THE WITNESS: Correct.
MS. AILTS WIEST: Thar
COMMISSIONER SCHOENE
clarifies it for me. :
CHAIRMAN BURG: With t}
we’'re ready for a bench decision. Tl
clarified.
I move that we allow as recommé
for a refund of June, July, and Aug
anything else? Oh, yes. 2and we wo
waivers as requested by the company;
COMMISSEGNER@SGHGEN@
amend your decision just a little b@
Commissioner, and say that I would 1i}

calculations that staff has provided: |

believe that’s in Exhibit A and B and :

the reflection and the June, July, aha
the waivers for the tariffs.
I would also like the motion to sa

and above just granting a waiver, thig i

DRTOTATAN DDA TR™N T s
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clause and this is not a precedentia
I'm going to second Commissioner Burg
I want it to be very, very clear’tﬁaﬁ
one-time only thing from my pemspecév”
COMMISSIONER NELSON:
MS. AILTS WIEST: Mr. H
MR. HOSECK: Point of
clarification. Does that include ﬁhé
CHAIRMAN BURG: Yes.
COMMISSIONER SCHOEN:
thé interest wasn't calculated on hére}
an indication that you,were‘taking:in
account.
MS. FARRIS: Right.
on the exhibit.
COMMISSIONER S‘GHOENEE
you.
MS. AILTS WIEST: Is &
else? Thank you.

(The hearing concluded at 2:507p 
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STATE OF SOUTH DAKOTA )
COUNTY OF HUGHES

I, CHERI MCCOMSEY WITTLER,
?rafessionaikﬁﬁpbriereaﬂﬁfﬁataiyj
state of South Dakota:

REBY CERTIFY that as:

shorthand reporter, I toock im she

had in the above-ent:

May 2000, and that the;aﬁ£“ hed'i$ §-“

tﬁanscription'of the~procee@i_g3wsgyt_
Dated at Pierre, South Dakot

of June 2000.

Notary Pub!
Registered P
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Ottarf-‘rai'l:l’ew&%mﬁ&ﬁ?

rtions arbitration award and costs between retall sod powes pesl salss

T Total-amount of OTP's share per onginal tiling

3 ‘MDU's 'réimbursementpai‘d under grotest

5 Adjusted amount
7 Partion attributable to retail sales (2§

9 Amount attributable to ratail customers (3

(1) Currently accrui

(2) For the period September 1996 through ¥4 4
the following proportion of Coyate autpiit {OTE
was Used for retail customers and for paweir pek

“Data for Ofter Tals shas of Coyole Plant ——
(megawatt-hours) Seprlec 1568

Totals |

(3) State proportions (approximate)
Minnesota 54%
Neorth Daketa 384
South Dakota %



BEFORE THE MINNESOTA PUBLIC ¢

Gregory Scott
Edward A. Garvey
Joel Jacobs

Marshall Johnson
LeRoy Koppendrayer

Todd J. Guerrero
sociated General Counsel
tter Tail Power Company
215°South Cascade Street
Fergus Falls, MN 56538-0496

" In the Matter of Otter Tail Power Company's Supple tental Pet
- +for-Approval for a Waiver of Minnesota Rules 7828 3460:38

Allowed Otter Tail to recover the estimated incremental auts Tegak €

Granted Otter Tail's waiver of Mintesota Rules 7825, 0026
refund the settlement award of $2,576.511 net of the $625. 522
FAC upon finding that:

disallowing the waiver would impose sn excessive burden snd
for Otter Tail to litigate unreasonable fuel prices in i

granting the variance would not adversely affeet the puli
still receive a net benefit of & refund throueh

this waiver does not conflict with standards impesed by law.

Required Otter Tail to work with the Department i deterniis
the net settlement to ratepayers before actually makisg the vef

Interest on the refund will be paid at the prime Inferest rte s sgreed

The Commission agrees with and adopts the recommundations of dhe Deparum
are attached and hereby incorporated in the Order.

(SEAL)

This document can be made available in slternative foemg
calling (651) 297-4596 (voice), (651) 2971240 ?Y} GF -8k




MINNESOTA DEPARTMENT OF COMN

RECEIVED
APR 1 2 2000

MN PUBLIC UTimies Covss: N

LU

April 12, 2000

Burl W. Haar

Executive Secretary

Minnesota Public Utlhtxes Commission
121 7th Place East, Suite 350

St. Paul, Minnesota 55101-2147

RE: Supplemental Comments of the Energy Division of the Mi
of Commerce

Docket No. E017/M-00-25

Dear Dr. Haar:

Attached are the supplemental comments of the E
Department of Commnerce (Department or

Otter Tail Power’s supplemental petition provi

approval for a waiver of Mirmesata Rules
Rules).

The supplemental petition was filed on March 36, 2006 by

Todd J. Guerrero

Associated General Counset

Otter Tail Power Company

215 South Cascade Street

Fergus Falls, Minnesota 56538-0496
218-739-8289

The Department continues to recommend approval based o
in our previous comments (dated February 24, 2004 and

questions the Commission may have. The} »oF those
additional information provided by Otter Tai!
and settlement award amounts accorcim}jt

Sincerely,

“‘:”L tteny " éwk(,{f/

NANCY A. CAMPBELL
FINANCIAL ANALYST

NAC/jl
Attachment

Suite 200 v 121 Tth Place East v St. Puul. Minnesota §5105-3145% » (£S5 506, TiE



BEFORE THE MINNESOTA PusLIC UtiLrties Com

SUPPLEMENTAL COMMENTS OF THE
MINNESOTA DEPARTMENT OF COMMERCE

DOCKET NO. E017 /M-00-25

I BACKGROUND

The litigation that provides a backdrop for this filing was th
between several owners of the Coyote Powe

Service Company, and Minnkota Power €

Municipal Power Agency) versus the Knif Coul
Utilities Co. (MDU), though also an owner of the ﬁam
Knife River. The arbitration panel ultimately found in
damages in the amount of $5,901,776, with interest. Of

was $2,741,773. Otter Tail also received

on the award, bring Otter Tail's total award to §2

In its petition dated January 10, 2000, Otter Ta
expenses (mostly for outside attorneys} zzg st i
difference between these two figures, ag

through Otter Tail’s fuel adjustment clay
percent of which is jurisdictional to aneacrt&}

The Department recommended, in its original comments
incremental outside legal costs against the $2,884,172 aw
$1,948,444 would be passed to ratepayers throughs the fuel mﬁuﬁtm
Department’s comments of February 24, 2000}.
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II. NEWISSUES

In Otter Tail’s supplemental petition Otter Tail raises three additional

~ beconsidered in making the final determination for the Knife B
- issues are: MDU Contribution, Power Pool Sales, and Interest on

]

A. MDU CONTRIBUTION

“The first issue relates to the contribution made by MDU to
_ oflitigation costs. In its original petition Otter Tail it
-$1,240,870 as its share of litigation expenses. N
responsible for their share of the expenses. At the time
petition, the undersigned was unaware that MBU
benefited from the litigation, had in fact made a contribu
owners as reimbursement for MDU" 5 share ¢
MDU'’s contribution to Otter Tail was §2: A0
however, “under protest.”” That is, MDU 1(3{} ¢ the po
percentage of the arbitration costs and reserved
under the dispute resolution provisions of the
ownership and operating agreement between the

Otter Tail provides in its supplemental filing that the purp
argue whether MDU is liable for its percentage of the ot
concern is focused on full and complete discle
original petition. Assuming that Otter Tail
contribution from MDU, it obviously reduces ¢
As a result, Otter Tail proposes that ‘the $1,24¢
the $250,930 received trom MDU, bringing th

B. POWER POOL SALES

The second issue deals with reducing the settlerment swaed ard litigation

take into account the effect of Otter Tail's wholesale econusmy en
Coyote Plant.

reunbursement sxmpl; represents its fat: -wi‘mrt: o p?'
MDU has submitted the contribution “under pretest
Service Commission and the South Dakota Public Utilitie
fuel adjustment clause the very expenses if alleg s B 33

2 By telephone on April 4, 2000, an Otter Tail representutive indicsted f was
will retain the $250,930 reimburserment.
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- Inthe original petition, Otter Tail sought to net the 31 2 mi lile
- ‘against the $2.8 million damage award from K
multiplying the difference between the actual price of cos
the period between the fourth quarter of 1996 through
- “award period”) and the price of coal (on a per ton basis} as reduc
“panel by the amount of coal attributed to Otter Tail for its sales, ot}
wholesale, from the Coyote Plant.

In the original petition, Otter Tail did not propose to a
award or the $1.2 million of expenses to take ir
economy-energy sales® made from the Coy ote, in
sales.

As aresult Otter Tail proposes in its supplemental
award and litigation costs should have been ad :
overall sales made during the award period that is atit
energy customers. Otter Tail belteves that retai i1
that part of the damage award (as a pass-through irs the erie
attributable to retail sales, not the amount attributable &
sales. Likewise, retail customers should not be obligated
of litigation expenses but only those attributable to thesr.

In Otter Tail’s case, approximately §3% of all sales
attributable to retail sales and the remaining approsimately 1
economy-energy transactions. Otter Tail proposes adjusting t
into effect the economy- energy wh esafé v rriadde

to $2.576,511 and the arbitration ccists to-58
C_. INTEREST ON THE SETTLEMENT AW AREY

The last issue Otter Tail raises is the mt’re&t on the settiomend
original petition, Otter Tail has placed eds |
Current and Accrued Liabilities, a deferred revenue
accruing interest monthly, calculated at the ave ‘13&?
its temporary cash investments. Otter Tail clarifies that ratep
interest up to the time of the refund is returned ihmﬁ,ﬁ'h Y

3 Economy energy sales are wholesale transactions made by utilitie:
non-firm basis and generally only when there is capacity aw v
Economy energy sales, also known as “pool,” “coordinatinn® o "inbers

Federal Energy Regulatory Commission.

4 See Otter Tail's supplemental filing for the caleulition of the adjustment in ©
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~ 1l. DEPARTMENT ANALYSIS

A, MDU CONTRIBUTION

The Department agrees that the $250,930 contribution by MDU to refmbt
or MDU's share of the litigation costs should be used to reduce the §1.

costs claimed by Otter Tail in its original petition. Therefore, the litigation o

be reduced to $989,940. '

- B. POWER POOL SALES

~ The Department’s focus in its initial comments was on the issue of 5l

- €osts to be netted against the settlement award and recoverid
adjustment clause, The Department was aware of the ;
wholesale and retail (including the states of Minnesot ;
Dakota) for purposes of making the refund. The Department iric
comments that Minnesota customers were approximately 50 perce
sales. As a result, the Department was aware Minnesots
entitled to approximately half of the settlement award and Wi tho
about half the litigation costs if recovery of these costs were granted by the
Commission.

The Department believed that final jurisdictions percentages would b
the refund process after the final determination had been made ot
to net the litigation costs against the settlement awvard and recovered th
adjustment clause.

However, the Department sees no harm in removir
wholesale transactions (power pool sales) at this tim ¥
of $2,884,172 would be reduced to $2,576,511 and the li#
be reduced to $884,341.5

C. INTEREST ON THE SETTLEMENT AWARD

The Department agrees that ratepayers are entitled to interest varried
the actual refund flows through the fuel adjustment clause. As stated
Department’s original comments the Department recommunds
require Otter Tail to work with the Department and other inte
determining the method of refunding the net settlement teo rat
making the refund.

sted pu
spayers beloreae

- R s

? See Otter Tail's supplemental filing - Exhibit No. 1.



Docket No. E017/M-00-25
Analyst assigned: Nancy A. Campbell
Page 5

»;'D. CHANGES TO DEPARTMENT'S RECOMMENDED INCREMENTAL OUrsID

As stated in the Department’s original commients the
public interest is best satisfied by balancing the disiri
future unreasonable fuel costs and the fact that legal
appropriately addressed in a rate case and are not costs ‘
result the Department recommended allowing Otter ¥ rettver:
incremental litigation costs above the litigation costs recovered in
Department’s original comments in Attachment No, 3} as a niet
award.

Based on the supplemental filing of Otter Tail and based et &
recommendations above the Department continues to recorrm
allowed to recover the incremental Litigation costs above (k
rates. The Department has revised its calculation for th
MDU contribution of $250,930 and the approxima

The Department did this by using the adjusted $&
above) and allocating in proportion to the Knife B
Department’s original comments in Attachme 0. 3. |
recovery of $670,8726 in litigation costs net of the seftlement ww

IV. RECOMMENDATION

The Department recommends based on its original and supplemental commy
the Commission: :

* allow Otter Tail to recovery the estimated incremien
$670,872 as provided in Attachment:

® grant Otter Tail a waiver of Minnesota Rules 7835 3460
Tail to refund the settlement award of $2.57¢

costs through their FAC; and i hetokine

* require Otter Tail to work with the Department irr determir
refunding the net settlement to ratepayers before actually

# Minnesota’s jurisdiction portion is approximately $362,271, s« sk
7 Minnesota’s jurisdiction portion is approximately $1,3%1 314, 4






Incramental Sust Provided in Fales
Allowed Legal Cost Retovery - 1997

1998 Legal Costs Incurred

% of Total Lagal Costs

Times Cost of Service

Incremiental Cost Provided in Rates
Aliowed Lagal Cost Recovery - 1998

1999 Legal Costs Incurred

% of Total Legal Cosls

Times Cost of Service

Incremantal Cost Provided in Rales
Allowed Legal Cost Recovery - 1999

Sum of Allowed Legal Cost

Recovery for Retall Sales

MN Jurisdiction (Per OT Exh. 1, Fn 3.}
Approx. MN Jurisd. Amount for Legal Costs

Adj. Settlement Award (Per OT Exh. 1)

MN Jurisdiction (Per OT Exh. 1, Fn 3.)
Approx. MN Jurisd. Amount for Award

EAE B4

i
%
.‘.
E DAY YRS
#2%%
% 117,000 %
A D47
3 182,539
% 330,478
63%
$ 117.000
74,265
$ 256,213
$ 214,453
46%
$ 117,000
53,350
$ 161,103
$ 670,872
54%
$ 362,271
s 2,576,511
54%
3 1,391,316

4/ This is based on Account 923, Quiside Services Employed,
balance in the rate case of $731,248716% (pottion of legal costs}.

B4, 851
Ld%

197,000

67,753

190,172
7%

117,000

42,735

255,860
54%

117,000

63,650

wEOETT % 1370006 47
100%

H20.650 % 147,000 1/
100%

470,313 § 117,000 1/
100%
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Bernadeen Brutlag

Manager, Regulatory Services
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Attached are the comments of the Energy Division of the Minnesots De

Otter Tail Power’s petition for approval fora waweréﬂv

The Department recommends approval based on the conditions set
comments and is available to answer any questionsthe Cornmissi

ih Place East v St Paul. Minnesota 551012145 ¢ (6517 26T LT « (65T 1 20



BEFORE THE MINNESOTA PUBLIC UTILITIES COMMI

COMMENTS OF THE
MINNESOTA DEPARTMENT OF COMMERCE

DOCKET NO. E017/M-00-25

L BACKGROUND

On January 10, 2000, Otter Tail Power Company (Otter Tail or the Compa
petition requesting that the Minnesota Public Utilities Commission (Com
approve a waiver of Minnesota Rules 7825.2400-2600 (the Fuel Clause Adj

Rules) to allow the pass-through of litigation expenses that have resulted irv
BavVINgs.

(’)twr Tail states that this petition arises out a dispute over the pricing provisic
ar coal supply agreement (Agreement) that governs the purchase:
wners of the Coyote Power Plant from the KnifeRiver Coal Compa
River). Owners of the plant include Otter Tail, Northwestern Publi
Northern Municipal Power Agency (Owners).! The plant, located ir Beul;
Drxkcsta, is a 400-megawatt, mine-mouth power plant, meaning that it takes:
fdrrﬁctly and exclusively from Knife River’s adjacent Beulah Mine. The.own
g regular deliveries under the Agreement in May 1981 when the plant by
commercial operation. »,

Ofter Tail states that the issue in the litigation was the price of coal as fixed ur
Agreement. The Owners sought relief from the Agreement’s pricing adjust
provisions that required the prices to remain “fair and equitable” throughout
To guarantee this promise the Agreement, among other things, requires tha
¢oal be compared to prices in similar coal “agreements under generally i
conditions.”

I Montana-Dakota Utilities Co. (MDU) is also a partial owner in the plant, and is the pareatcomp
Knife River. MDU did not join the Owners in its claim against Knife River.
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il indicates in its filing that after extensive negotiations fa
 claim in North Dakota District Court in November 199:

9 , the arbxtratlon panel agreed tha
*Qt tmr and equxtable In: accordance wi

On August 6, 1999, the panel ado ted revised
: dehverxes) an award' arriages to the ners

g cz,)al as reduced by the pan”?_~..
e fourth quarter of 1996 through

sber 1, 1999, Knife River remitted to Otter
il's share of damages in accordance wit
mber '71 Kmfe RIVEI rermtted to Otter Ta1

f s
lion damage award and the futur
iph the fuel adjustment clause.

", prlmarlly for out51de attomey A
¢ to net its $1.2 million in arbitration penses

it to raEttepayers}

: ssofa customers are approximately 50 percent of the jurisdiction with North and
h.,}_rm Energy Regulatory Commission (wholesale) customers making up the re
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1. DEPARTMENT ANALYSIS
A.  FUEL ADJUSTMENT CLAUSE AND REQUIRED MINNESOTA STATUTES AND Ru 2

The purpose of the fuel adjustment clause (FAC) is to keep utilities whole w !
to changes in the costs of fuel. It allows utilities to pass through to ratepaye
or decreases in the cost of fuel (from the base levels set in the utility’s previo
case)® without having to make separate rate filings that reflect each change
and without having to obtain prior approval from the regulatory commissions
change in fuel cost.’

- Various Minnesota statutes and rules define the parameters of the FAC. Mi
§ 216B.16, subd. 7 allows the Commission to permit the automatic adjustm
feir the costs of fuel used in the generation of electricity. Minn. Rules, par!
seq. implement the automatic adjustment of charges, known as the FAC wher
to the provision of electric service. Minn, Rules, part 7825.2920, subpart 2 reguire
grrors in the FAC will be refunded to the consumer.

Minnesota Rules do not allow utilities to pass through, automatically, litigation
expenses,® as such, Otter Tail would need a waiver to the FAC regulations to pas
fhrough the litigation costs in the FAC.

Minn, Rule part 7829.3200 sets forth the criteria for evaluating waiver requests:

(1) Enforcement of the rule would impose an excessive burden upon the
applicant or others affected by the rule.

(2) Granting the variance would not adversely affect the public interest.

(3) Granting the variance would not conflict with the standards imposed |
law.

B. ANALYSIS OF THE FUEL ADJUSTMENT CLAUSE WAIVER
The Department considered the following options related to Otter Tail's request

waiver of Minnesota Rules 7825.2400-2600 (the Fuel Clause Adjustment tord
the pass-through.of litigation expenses related to the coal contract settlement:

¢ Deny the waiver and disallow recovery of legal costs through the FAC.

4 The base cost of fuel is defined in Minn. Rules, part 7825.2400, subparts 4 and 5 as the cost
hour in the base period where the FAC is set to zero. Minn. Rules, part 7825.2400, subpart 8 d
cost of fuel as the current period withdrawals from Account 151.
b v.g., Kansas City Power & Light, 51 FERC q 61,285 (1990). Sk
& Soe DOC Attachment 1, p. 1, for a description of the Uniform Systemn of Accounts and specifically o '
Account 151,
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» Allow the waiver and allow the legal costs to be netted against the coal
contract settlement and recovered through the FAC;

+ Allow recovery of estimated incremental outside legal costs that are above i
estimated legal outside costs recovered in rates. .

The Department will discuss the merits of each option, including some relevant FEE
and state cases and other information.

Deny waiver and disallow recovery of legal costs through the FAC.

The Department considered the following arguments in support of denyi
First, as discussed above in the Minnesota statutes and rules, legal costs are
to be passed through the FAC, absent a waiver. This point is not disputed by
in its filing. However, Otter Tail's filing is a request for a waiver made ir adv:
including these costs in the FAC.

Second, the FERC on audit has required FAC refunds when utilities have incl
litigation and /or outside legal costs and other costs that are not actu el costs

However, the Department also notes that there have been cases before
have allowed a waiver of FAC requirements, which the Department i
farther in the next section of its analysis. Because there is differing case histor
does not offer definitive guidance,

Third, legal costs are not trued-up or tracked to guarantee dollar-for-dollar ¢
Instead, legal costs are built into general rates much like depreciation, taxes-o
cost-of-service items. These cost-of-service items change outside of a rat
sometimes as a benefit to the company and sometimes as a benefit to rateg
However no attempt to track these changes or collect these differences |

rate case. The Department recognizes that some level of legal costs isbuilti
Tail's current rates.

Balancing these arguments is the concern that fully disallowing all legal costs ine
for this Knife River litigation to obtain the settlement received by Otter Tail
disincentive for Otter Tail to litigate unreasonable fuel costs in the future. Sir
the present regulatory scheme Otter Tail would be fully compensated for fue
through the FAC , there would be no incentive for Otter Tail to hitigate unreasor
fuel costs in the future.

As a result of these considerations, the Department concludes that it would not
public interest to deny the waiver. However, it does seem reasonable to address,
some manner, the legal costs included in rates.

#8ee DOC Attachment 1, pp. 2to 7.
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Allow the waiver and allow the legal costs to be netted against the coal contract
séttlement and recovered through the FAC.

The Department considered the following arguments regarding this option. F
Ta:i was upfront in its filing to the Commission and the Department by b
2.8 million refund for ratepayers to our attention. Otter Tail is also reques

i
approval to net the litigation costs against the refund prior to passing them throu
EAC. ‘

ond, FERC Orders on remand have allowed recovery of litigation expensesi
ibs virtue of a waiver. In its petition Otter Tail relies on a Commi
decision, (Minnesota Power & Light (MP&L) M.P.U.C. Docket No. EC
Minnesota Power & Light, 45 FERC 9 61,369 (1988), following remand
Circuit, 852 F, 2d 1070). In this case FERC initially had found on audi
improperly included certain attorney fees and other related administra
expenses (A&G expenses) in Account 151, Fuel Stock, anid therefore th am.,
After shortened procedures for this contested matter FERC issued a N

which denied inclusion of attorney fees and A&G expenses in Acco

recovery through the FAC. This order also denied MP&L's request for a retro:
waiver of its FAC.

MP&L sought a rehearing of this order, which was denied by operation of la
appealed the FERC’s orders. On August 1, 1988, the Court of Appeals in
Power & Light v. FERC, supra., remanded the matter to the FERC. 1
FA84-15-003, order on remand, dated December 6, 198810 the FERC it

was concerned about granting a waiver in a situation where the utility faile
interpretation of FERC regulation (waiver of FAC or request from the ’
Accountant), however, FERC nevertheless granted the waiver under the
the case and based on the court’s instructions. The court, in affirming the:
decision on the merits, did so stating that its affirmance “will assure that i
only proper expenses will be included in Account 151. "1t FERC stressed t
action today is based on the unique circumstances presented by the court op

In another FERC order!? on remand by the Court of Appeals, the FERC indi
“the court directed the Commission to permit Central [Hinois to recoup s litiga
expense from the settlement proceeds”.13 FERC states in this order that “e:mt- el
adjustment clause regulation, Account 151, and Account 518 are narrowly drawn,

that we have long had a policy - which has been upheld in the courts - of strict

830 FERC § 61,192 (1987).

%40 FERC q 61,042 (1987).

1 See copy of remand order in DOC Attachment 2.
11 852 F.2d at 1073,

2 58 FERC 9 61,136 dated February 20, 1992.
13941 F. 2d at 630.
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construction of the fuel adjustment clause regulation and Account 151 ¥
litigation expenses, auditing fees and administrative and general expenses, are 1
listed in the fuel adjustment clause regulation, Account 151 or Account 518.7

FERC also clarified that “ in order to resolve any ambiguity that may €
future treatment of litigation expenses, auditing fees, and adinistrative
expenses, in light of our longstanding policy of strict construction, w
effective upon publication in the Federal Register, litigation expense v
administrative and general expenses are not properly included in Accoun
and also not, absent prior waiver by the Commission, properly recoverable th
fuel adjustment clause.”

The Department notes in both of these cases that the FERC denied
expenses at the audit level, in the initial FERC order, att FERC ¢
when these cases were remanded back to FERC from the Court of
persuaded to allow recovery of litigation costs through the F2
two cases that the FERC requires utilities to file and make :
including any costs through the FAC other than the actual cost ot | sk

Third, the Department believes an important consideration in Otte
that there is a clear net benefit for ratepayers. Specifically, that the v
than the litigation costs.

The fourth issue concerns how much legal expenses are recovered, g
already include recovery of legal expenses. Otter Tail's petitior d :
fact that some legal expenses are incorporated in rates that were set in Ut
rate case (Docket No. E017/ GR-86-244,380).

Allow recovery of an estimated incremental outside legal costs that are above
estimated legal outside costs recovered in rates.

It is the Department’s view that the public interest is best satisfied by balan
possible disincentive for Otter Tail to litigate future unreasonable fuel costs
fact that legal costs are a cost-of-service item appropriately addressed
are not costs that are to be trued-up. The Department recommends &
to net $935,728 instead of the approximately $1.2 million in litigation ¢
settlement amount. The Departments’ figure is based on the estimated
legal costs above those recovered in rates pursuarit to Otter Tail's last e
Department also excluded the 1994 and 1995 litigation expenses because t
material and there were no benefits related to 1994 and 19953 The Dep

attached a copy of its calculation as DOC Attachment 3.

14 In the event the Commission disallows recovery of Knife River litigation ¢ostx
15 The Knife River settlement was for the period 1996 to 1999.
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The Department supports this approach because: 1} Otter Tail file
of the Minnesota Rules 7825.2400-2600 and 2) Otter T showed o
refund is greater than the litigation costs) for 1996 to 19 T ezt

recommends that the decision in this case be based on the unigue faets of this &
not be precedent setting,.

C, WAIVER REQUEST

In considering the three criteria for evaluating waiver re

Minnesota Rule part 7829.3200, the Department believes Otte
criteria.lé

First, the Department believes disallowing the waiver w
burden and rnay create a dxsmcenme fm' C)tterT I;.ﬁ}

mterest since ratepayers shll receive a net beﬂefit i &
Moreover, this treatment would encourage Otter Tail

decreases in fuel costs. Third, this waiver does not condliet wﬁtﬁ stands
law,

D. DISPOSITION OF THE REEFUND

Because Minnesota customers make-up approximately half of th
Department would expect that approximately half the hﬂ cotitea

of the litigation costs approved by the Commission would be neotted éﬁ@:ﬁ"
Minnesota ratepayers through the FAC.

Because the implementation of the refund may be complex dise to mult
jurisdictions, the Department also requests that the Comy ’
Work with the Department artd other mtere_ &e& gmtt

IV. RECOMMENDATION
The Department recommends that the Commission:

° allow Otter Tail to recover the estimated incremental oulside legal cost
$935,728 as provided in DOC Attachment Ne. 3

16 See pages 8-10 of Otter Tail's petition.
17 As stated by Otter Tail on page 7 of their petition arad as noted by the Dlegartment g €I
monthly FAC filings.
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o grant Otter Tail a waiver of Minnesota K
Tail to refund the settlement net of the $935.7
FAC; and

o require Otter Tail to work with the Departmen and otket

determining the method of refunding the netsett ctrient ko 13k P
actually making the refund.

/it




Minn. Rules part 7825.0300 states that the Uniform: Systern of Sccountef
- adopted by the FPC (Federal Power Commiissior
rRegulatory Commission, or FERC) shall be implemented as

The USofA provides that receipts of fuel by ele
Account 151, Fuel Stock, which is an inventory 4
then recorded in Account 501. The USofA describes Aceous

This account shall include the book cost of fuel or hand.

1. Invoice price of fuel less any cash or other discounts.

2. Freight, switching, demurrage and other transports
however, any charges for unloading from the

3. Excise taxes, purchasing agents’ commissions, insurince wnd off
- directly assignable to the cost of fuel. '

4. OPEratmg, maintenance and depret:r‘zm” sperses ar
utility-owned transportation equipment used to tHanspo;
acquisition to the unloading point.

5. Lease or rental costs of transportation equipment used to trae
point of acquisition to the undoading point. ,



FUEL COST AND FUEL ADJUSTMENT CLAU

A. FOSSIL FUEL

The Company lmpropérly xﬂﬂiu&:”'”“””‘”"”'”’i"
outside attorneys in Account 151, F
to wholesale customers.

. The attorneys represented the
constitutionality of’the’Mbnﬁan“
1978, 1979 and 1980, ! . COMpP '
$3.0, $4.6 and $4.9 mxllxaﬁ,
severance taxes.

1n Helena, Mantana, j”f
coal severance tax, W
coal before applicat
tax violated National
Federal and state
were set aside for permanen
eritire country, not just’ ke ﬁt
The suit sought to recover any P
! made under protest, as well &8s
further collection of the tax.

In July 1979, the Moritana State
motion by the State of Mo nE c& &
and other plaintiff ut ) :
Montana Supreme Court and in
District Court's dismissal. & Pla
United States Supreme Court, W ch
to fully review the merits of th
tax was unconstitutional. In .
Supreme Court rendered an opinion

Account 151, Fuel Stock, of the U
states in part: "This account shall Ang
on hand." Among the items included in the &

are:

1. Invoice price of fuel less any cash or

2. Freight, switching, denurrage and ot
charges, not including, houwever, any
unloading from the shipping mediumn.

Account 151 does not refer to leégal expenses.

12/89 Fuel Cost and Fuel xdjustment Clause B




The Company should have recordsd the legal

Account 923, Outside Services Employed. The imces

Account 923 state:

It shall include also the pay and cxperices &
engaged for a special or temporary adminises
general purpose in Cit@ﬁﬁ@ﬁﬁﬁﬁéﬁ'ﬁmﬁﬁﬁ‘ﬁﬁﬁ,ﬁﬁ‘ ;
engaged is not considered as an enploves ef she o

Among the items

included in the listing fer Resount

attorney fees.

Section 35.14 (a) (6} of the ﬁﬁﬁﬁiﬁ@iﬁﬁ&g FBgk
covering fuel adjustment clauses states: "the eget
fuel shall include no items other than those ijstea
151 .

The Commission has acted on & nunber of cases wk
addressed the issue of non-fuel items in the FXe. |
FAC treatment has been denied for limestone, 1/ 3
the pollution control process. In its o

n
-

stated, "Policy considerations Suppert & nacrew

the expenses listed in Account 153,

costs,

FAC treatment has also been denied for e
maintenance expenses, depreciation snd
storage tanks, financing charges, and
2/ Deferred fuel expenses have bosn x
3/ Even displaced fuel values are not includsble
absent specific Commission approval. §4f The Comm

FAC treatment for all of these expenditures even though

related to the cost of fuel,

g

N

3/ Re:

4/ Re:

12/89

Re; Docket EL81-2-000, aaaiarﬁﬁaryfﬁgﬁﬁriigggﬁa

February 26, 1981, Electriec Caoops of |
Re: Docket E-8570, Initial Decisien on Fusl Cost 3
Issues, Southern California E&iﬁﬁhiﬁﬁfﬁ‘#jv“ ;

63,001). Affirmed April 26, 1978 (3 FERC €1,

Docket ER76-285, Opinion Ne. 790, Public
of New Hampshire, March 21, 1877 {51 FpO 17845 .

Docket ER82-493, Opinien No. 176, Pennsyivasia
Light Co., June 22, 1943 {23 FERC 61,395}, 5y,

ER83-301, Southern Californis Edison Co., Ap
FERC 61,002).

ansas (14 PER

Servics

Fuel Cost and Fusl Adjustment Clause Billings
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Legal Exgenses

The Company improperly included paymonts of $i,3
outside attorneys and consultants and othar sinocr i
in Account 151, Fuel Stock. Also, the Conpany inc
payments in FAC billing to wholesale custumers.

The Company hired attorneys and cansﬁltaht@‘t@ re
in legal actions against coal suppliers related to K
Units 1 through 4. The following summarizes the i&g&i»a

1. In 1985, the Company refused delivery of €oal
Creek Coal Company (Beaver Creek} because of
quality of coal that Beaver Creek provided.
Creek sued the Company contending that the co
contract standards. The Iitigation was continuin
December 31, 1987.

2. In April 1986, the Company notiflied U.8. F
that it would not accept any further dell
coal supply agreement. The Companyts spe
agalnst U.s. Fuel Cmmpany rnl&t&d tﬂ Eh&

Judicial Court in Salt.nakﬁ city ﬂuﬂ”“”
specific performance of the co 1 ;
a counterclaim seeking damages in av&xﬁh‘
payments to U.S. Fuel and to pay to the Court
withholdings pending settlement of the casge.

The Company subsequently reachaed & settlement w
U.S. Fuel Company. It agreed to pay $23,500,0

" Fuel Company in exchange for & reduction i
quantity and price (from approximately $45 pﬁr
$23.50 per ton) of coal.

3. The Company entered into three suits in the Fall
to renegotiate and reduce the price of coal 1
inequities and hardship clauses in the vai
Two of the suits relate to contracts with AR¢
third suit involved Cyprus wWestern Coal € ﬁ%ﬁgt
three suits were pending at December 31, 198%.

Fuel Cost and Fuel Adjustment Clause Biilings



The Company recorded $1,%43,768
outside attorneys, and cong ,
related costs in litigating the a
151, Fuel Stéck. Alsa, the ﬁﬁﬁ@& H
as a cost of fuel for determining bii

FAC to wholesale customers.

The instructions to Aceount 151, Puel &tse)

System of Accounts state xn«part* “This acceuinl
book cost of fuel on hand.®

1. Invoice price of fuel less any cash or other

2. Freight, swit&h;ng; denurrage and other €&

not including, however, any charges fer wﬁiﬁﬁk
the shipping medium.

The instructions to Xkecount i5% do net ref
expenses or other expenses incurred is Ii
contractual arrangements.

The Company should have recorded the legal
expenses incurred in resolving fuel cenkract
Account 923, Outside Service Employed. %
Account 923 state in part:

It shall include alsoc the pay and expenses
engaged for a special or tempor:
general purpose in circumstance w
engaged is not considersd as &n éﬁﬁl@?&ﬁ)@f“ﬁ

Among the types of expenses listed in Aecount 63
attorney fees.

Section 35.14 (a} (6} of the Commission‘s Regu

covering fuel adjustment clauses states in pa

The cost of fossil fuel shall inciude ne iig?,u
those listed in Account 1851 . , . . '

Since the above costs were not prﬁﬁﬁ“”y
Account 151, the Company should not have in
as a component of fuel cost in comp ;ng'ﬁh@“ﬂw“,”“_

On June 27, 1988, the Company filed a |
Commission (Docket No. EL88-32~000]) reques
clause regulations to permit recovery of
in FAC billings. On December 1%, 1988, %ﬁﬁ Cammi
Company's request.

Recommendations

12/89 Fuel Cocst and Fuel Adjustment Clause Bi



We recommended that the Company:

(2)

amounts overcOIJW__

12/89 Fuel Cost and Fuel Adjustment Clause Billing




TRECCTVY L

DEC 2 3 1988

. DEPT. OF PUBLIC SERVICE UNITED STATES OF AMERICK
FEDERAL ENERGY REGULNTORY COMMISSTON

Before Commissioners: Martha O. Hesse, Chalrsa
Charles G. Stalen, Cha
Elizabeth Anne Moler &n

Minnesota Power & Light Conpany ¥ Poeket Ne. FAS

ORDER ON REMAND
{Issued Decenber &, 1588}

This case is before the Conmiseion 6n reng s
States Court of Appeals for the Bighth Civeuit fre 3
concerns Commission ordears finding that ¥ ;
Company (MP&L) improperly included gertain &
other related administrative and general {(X4G)
Account 151, Fuel Stock. 2/ The Commissicon a
alternate request for & walver of the fuel &
(FAC) requlations in the event the Commission rulé
and expenses were not properiy accounted £ - REEs
effect of the Commission's orders vas te disallew the recev
these expenses in MP&L's FAC bBillings.

The court affirmed the Commissien‘s desisien that ehe fe
and expenses were not properly included in Kecount
at 1073. However, the court remanded ts the Cemmi
further meaningful consideration in Light ef the ceur
the guestion of whether waiver of the FAC regulaticss
appropriate in these circumstances. Jd. At 074,

Background

on September 18, 1985, the Commissiecn issued & .
informing MP&L of the results of & staff audit ¢

and records for the pericd between January 1, %
31, 1983. 3/ In the order, the Commission noted M
disagreement with the portions of the staff sudit repe
concerning the inclusion of cutside legal fess and K&
in Account 151.

1/ Minnesota Power & Light Company ¥. ¥FERC, 852 f.24 1670 (#ur
cir. 1988).

2/ Minnesota Power & Light Campany, 3% FERC € €1,.%193 {1987,
rehearing denied, 40 FERC ¢ 61,042 (1987}

Minnesota Power & Light Company, 32 FERC § §1.%568 (18%

K
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MP&L consented to the disposition of tﬁe cantestad
through the shortened procedures set fo ; S&
Commission's regulations. 4/ By order §S~§& an &
1986, the Commission directed MPLL to show why it sh
requlred to change its accounting practices and make
refunds of any amocunts collected due to improp ‘
practices of the items questioned by the audit &
January 24 order also required MPSL to P:éﬁﬁﬁé,én &
ameng its customers of any refunds, and set & procedur
»for the submission of briefs. &/

Oon May 21, 1587, the Commission issued an order find

that (1) the terms of Account 151 shc id B& &Ef*

accountad for in Account 151 or prop,
f.el adjustment clause." 39 FERC at 61,7
observed that the attorney's fees are p bpw
Account 923 and the A&G expenses iﬁ x¢¢a
Further, the Commission rejec , q . £
regulations and stated the need far sttxﬁt cangtrﬁaukaﬁw@,
rules regarding Account 151. Id.

MP&L sought rehearing of the May 21 crder,
by operation of law. 40 FERC § 61,042 (1587). MB&
Commission’'s orders. on Angust 1, 1988, the court in

s supra., remanded the

COmmlS_SlOn .

The court remanded,tﬁe case to th& ﬁoﬁnxﬁﬂi@& &@ﬁ&@f“

attorney s fees and A&G cxpensea at issu¢1 2/ Hh
acknowledging that the Commissicon's desive for stri
with its FAC regulations is a legitimate and necess
recognizing that granting waiver of the regulation i

18 C.F.R. § 41.3 (1988).

&/
5/ Minnesota Power & Light Company, 34 FERC ¢ €1,072 (1
6/ Briefs we.e filed by MP&L and the Commission‘s tri

MP&L disputed staff's interpretation of Aecount 151
appropriateness of strict construction in these
circumstances. MP&L also requested & waiver shs
Commission find that the fees and expenses wvere rne

included in Account 151. ‘

7/ 852 F.2d at 1073-74.
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would have weakened the force of cur desisien
nevertheless, found that MPEL had pregented & 1
reasonable good faith, albeit incerrect, afgus
of the fees and expenses in aéaﬁaa@ iﬁis gf' %5 €

whether legal expenses are d;raﬁt y &ﬁ‘i'. ;
fuel and thus properly accountad for iﬁ.ﬁﬁgﬁu‘
also observed that the Cammisgman iﬂ r“ ' &3

improperly booked and recoversd
legitimate costs which a utility wae ¢
recover through its wholesale rates. §
the court was concerned about the imi
shareholders to bear the burden of &xﬁﬁ*
benefltlng MP&L's wholesale custy '
that, in light of its opinien on the u
should have very little concern that , -4
case will weaken the force of the Commiesien Eré“,w_
on the merits. 16/

The court, therefore, remanded the cése to |
for reconsideration of the requested waiver,
consideration" of present circumstances, inei
affirmance on the merits. The court alec cbeasv
Commission grants the waiver it possegses the
determine the prudence, progriety and rei ablEfnEss
attorney's fees and exparnses claimed by WPEL. 11/

Discussion

We originally denied MPEL's r&#ﬁ&‘t'fﬁrfﬁﬁ”
based on a concern that to grant the waiv 2
integrity of our fuel clause req ’
force of our precedent that wmr
strictly construed. KX utility tha & & legi
concerning whether an ites is praptz-y sceount

g8/ Id. at 1073.

9/ The Commission has infrequently granted waiver ef
requlatlons. In cases where the Commissic :
waiver of the FAC regulations, it has dane
timely, before-~tha-fact regquest for & Wi g
request incorporated in & settlement or &tﬁ&r@
objected to by the affected customers.

B25 F.2d at 1074.

£k

Id.
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151, or in any other account, has two procedural avenues
available to resolve any uncertainties. It should pre
its question to the commission by either regquest
from the Commission's Chief Accountant 12/ or by

“petition for declaratory order with the Commissiorn. .
‘case, MP&L did neither. Rather, it determined g j

“the attorney's fees and A&G expenSeSwﬁéﬁ&_ptdﬁéi
4n Account 151 and thus cquld:be-recovexa&iﬁhtaﬂgg b5

As a general matter, we believe that it is &
hold the management of utilities accountable £
We presume that all utilities subjec to G
familiar with the Commiss on's procedures,
allow questions of doubtful in ;
accounting regulations to be 1
ar . presumed to know the fuel

adjustment ©
provisions. £ee 18 C.F.R. § 35,14 (&) ¥ 98
serious concerns that allowing management to
consequences of not availing thenselves of ¢
through retroactive waivers of our regulat ;
policy of strictly construing our accournting angd
clause regulations.

We also note that fuei adjustmgﬁt:c&aﬁggs\ﬁtc;p&’“
track changes in allowable base pericd a . current p
cost component amounts on an amount per Kwh E
adjustment clauses may not automatically trac

in the current period of new fuel cdstféﬁ'”

commission approval. This is the case whether oF
cost item may be recorded in Account I5l.

Although we remain concerned abam:=@rau@£ﬁq
cituation where the utility has deliberately fa
interpretation of our regulations, w 11 neve
waiver under the limited tacts of this: «
court's instructions. The court, in at g &
decision on the merits, did,solsﬁatiﬁg 3t its
assure that in the future only proper axpenses

12/ The commission's Chief Accountant may issue

of the imiform Systems of Accounts and pass

proposed accounting matters. 18 C.F.R. § 375
(1988) .

13/ 18 C.F.R. § 185.207(a) (2) (1988} . as 4k
Instruction No. 5 to Part 101 of the Comm
regulations (Uniform system of Accounts)
accordance with Part 101 (a}: *To maint

interpretation to
decision.”
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in Account 151." 852 F.2d at 1073. At the same ¢
assurance fixed, the court alsc recognized that
inequity remains of requiring the shareholders %
of expenses to obtain a refund benefiting the wh
of MP&L."™ 852 F.2d at 1074. Balancing thise pe
against our serious concerns about maintaining &
our FAC regulations, and given the court's recog
need for strict compliance with our regulaticns ar
affirmance of our legal interpretation of the regulati
conclude that a waiver in this case is appropriste.

In granting this waiver, we stresse that our agt
based on the unique circumstances presented by the
We do not intend that it establish any precede
other utilities' requests for retroactive wi
clause regulations. We affirm ocur past poliey o
retroactive waivers of our regqulations in cases
question is in a "grey area" of the FAC regulati
utility fails to take the necessary procedural s¥ep
the proper treatment of the item.

interest pursuant to 18 C.F.R. § 3%.1%a& (1588).
circumstances, we will allow MP&L to recover
amounts, with interest, over a 1Z-mornth pericd £
wholesale customers. Interest shall be Lied
balance at rates calculated in conformance with see
However, we will allow MP&L's customers the option
the remaining balance due at any time in order te avei
imposition of additional interest.

The Commission orders:

(A) MPEL's request for waiver of the FAC regulst
hereby granted.

(B) MP&L shall recover the refunded amounts
pursuant to section 35.19a, over a l2~month pé
affected wholesale customers. MP&L's custéters sha
option of repaying the remaining balance due. at any
the 12-month period.

(C) Docket No. FA84-15-003 is hereby termimated.
By the Commission.

(S EAL)

;‘k'ig’>*.7wf

Secretary.




1996 Legal Costs Incurred
ot Total Legal Costs
+ Times Cost of Service
in ntal-Cost Provided in Rates
Al ‘_’\',l_?'édffl;-,éig,al Cost Recovery - 1996

1887 tegat Costs Incurred

4% of Totalkegal Costs

Timas-Gost of Service
inrammental Cost Provided in Rates
Allowed Legal Cost Recovery - 1997

1998 Legal Costs Incurred

% of Totat Legal Costs

Times Cost of Service

Incremental Cost Provided in Rates
Allowed Legal Cost Recovery - 1998

1899 Legal Costs Incurred

%.of Total-Legal Costs

Times Cost of Service

incramental Cost Provided in Rates
Allowead Legal Cost Recovery - 1999

Sum of Allowed Legal Cost Recovery

Knife River OT's Other  Total Legal Costof
Legal Costs  Legal Costs: - Cosfs~ - ‘Laga

3

3

$

$

1/ This is based on Account 923, Dotside Servicey
balance in fhe rate case ol $731 248%16% (portian:

143,765 $ 236,344 & 380,166 § 147

38% 62% 100%
117,000 $ 117,000
44,252 72,748
99,513

309,601 $ 318,831 § 648,492 § 11700

49% 51% 100%
117,000 $ 117.00C
57,635 59,365
251,966

441,368 $ 190,172 § 631,540 § 117.6

70% 30% 100%
117,000 $§ 117.000
359,600

286,449 § 255,860 § 542,309 § 11E G0

53% 47% 100%
117,000 § 117,000
61,800 55,200
224,649
935,728



Otter Tail Power Company
Knife River Coal Negotiations - W.0Q. 5027
Costs by Vendor

Description _ ,
Pemberton, Sorlie, attorneys 45864
Donelan; Cleary, attorneys 1,065,987
Vogel, Kelly, attorneys 38663
Greene Espel '
Energy Ventures
Peabody
Vehicle/plane
OTP Labor
Miscellaneous

1994
1995
1996
1997
1998
1999




STATE OF SOUTH DAKOTA
BEFORE THE

PUBLIC UTILITIES COMMISSION

Matter of NorthWestern Public |
Proposed Plan for Adjustment Pucket No. L
eatment of Coyote Coal

t Arbitration Damage Award

REVISED PETITIO
NORTHWESTER ,

. INTRODUCTION

ERVICE

NorthWestern Public Service ("NorthWestern"), a division of NorthWeste
1% pleased to submit this Revised Petition for approval of a proposed plan to credit
{0 its retail electric customers in the State of South Dakota. The Petition has been;-::;fe, .
following discussions with the PUC Staff Analyst, Michele Farris, concemfng’..’tﬁézxééSt, .
caleulations in the exhibits attached to this Revised Petition.

The NorthWestern plan is based on the results of an-arbitration proceeding (th
"Arbitration Case") involvin g a contract for the sale and delivery of iftgriitﬁﬁd‘z‘xﬁiigp;
long-term contract, the Coyote Plant Coal Agreement, dated January 1, 1978 (the
Agrec.ment"), to the Coyote I Generating Station near Beulah, North Dakata("&)
Arbitration Case, NorthWestern and two other owners of 'Goyot’e‘,‘-Otterf'%ﬁilé'PQW‘é’
("Otter Tail"), and the Northern Municipal Power Ageney,;_(through'i’t‘s::afgc;fﬁt?sandiétj_ '

Minnkota Power Cooperative, Inc., "Minnkota") challenged certain contract prov

Coal Agreement with Knife River Coal Mining Comnpany ("Knife River"). This filing
made pursuant to South Dakota Codified Laws, the Administrative Rules of the State ¢
Dakota, and NorthWestern's tariff schedules previously approved by the South Dakota

Utilities Commission (the "Commission™).




In this Petition, NorthWestern will provide background information on the resi
Arbitration Case conducted pursuant to the arbitration provisions of the Coal A;gmemgﬁ
present a proposed plan for Commission approval that would credit the net prm:ceds
favorable result (an award of damages and post-judgment interest) in that proceedin
Contidentiality Agreement among the parties to the Arbitration Case, approved by |
person arbitration panel handling that matter (the "Panel"}, prohibits NorthWesters
disclosing details of the Arbitration Case (other than "as required by law"), North' e
provide details on the results of the Panel's decision and NorthWestern's proposed pla

implement that decision to provide the benefits to NorthWestern's electric customers.

NorthWestern's proposed plan would utilize its adjustment clause to credit to

electric customers (all of whom it serves in South Dakota) the retail portion of !E‘ié:x

damage award and interest, less its costs related to its efforts in receiving not only the
award, but also ongoing coal price reduction and other favorable Coal Agresment provi
changes,
H.  GENERAL FILING INFORMATION

Pursuant to ARSD 20:10:01:02:03, the names, addresses, and phorie numbers fi

contact persons for NorthWestern in this matter are:

Alan D, Dietrich Thomas P. Hitchcock
NorthWestern Corporation NorthWestermn Energy
125 South Dakota Avenue 33 Third Street SE
Sioux Falls, SD 57104-6403 Huron, SD 57350-1605
Phone (605) 978-2907 Phone (605) 3538235
Fax (605) 978-2840 Fax (605) 353-8216
Richard J. Green Jeffrey Decker
NorthWestern Public Service NorthWestern Energy
600 Market Street West 33 Third Street SE
Huron, SD 57350-1500 Huron, SD 57350-1605
Phone (605) 353-7461 Phone (605) 353-8315§

Fax (605) 353-7479

Fax (605) 353-8216

(81




1. COYOTE ARBITRATION CASE RESULTS

As a result of the recent final decision of the Panel, NorthWestern has received i nt

of benefits for its electric customers. Those benefits include:

(A) Effective with the implementation of the Arbitration Decision, the pri

coal delivered to Coyote by Knife River was reduced from $1 123pett
$10.20 per ton. This savings was included in NorthWestern's quarteriy :
adjustment clause filings with the Commission (Section 3, varmus
Sheets No. 33a). Based on this savings of approximately $1.00-pert
assuming an estimated purchase at Coyote of 250,000 tons per year for
NorthWestern's 10% ownership share of Coyote, the successful re-prici
will produce an annual savings for NorthWestern's retail-and whoiega
customers of approximately $250,000 or $4,000,000 over the remaint
term of the Coal Agreement.

(B) Revisions to other contract provisions were approved and have beenimpler
to the Coal Agreement which will provide stronger control of price chy
more competitive generation at Coyote, as compared to other wa’bt‘zteé :
generating plants, enabling NorthWestern to continue to serve its.custo
low-cost electricity and to assist NorthWestern in its sale of Sm‘phmpa
through wholesale transactions, further benefiting ret’ail'cust’mm"éfs?fﬁj
utilization of Coyote.

(C) The Panel's decision in the Arbitration Case included, among other findir
ruling that the damages should be awarded for charges for coal by F &
during the period of the Arbitration Case in excess of the price-of comp
mines in North Dakota. A comparison of the charged prices and cem;m

prices determined by the Panel is included in Exhibit A to this Petition.

3



NorthWestern received an award of damages of $815.993 plas interest of $42.3
paid by Knife River from the date of the Arbitration Decision refited
difference in coal prices. The damages were calculated based upor: the

owners' share of fuel expense at the plant during the months for which:

NorthWestern provided a significant investment of its resources through the ¢
executives and other employees participating in the strategy sessions among the three
owners, expert witnesses, and attorneys; the attempts at negotiations with Knife Rivers
these issues; a North Dakota court proceeding that was stayed pending the Aﬁhﬁmﬁﬁﬁ Ca
which was utilized to implement the Panel's decision; and the Arbitration Cisedtself. -
NorthWestern undertook those efforts in an attempt to bring the benefits of lower fue
resulting lower charges for electricity to its customers. NorthWestern's customens hav + b
greatly from the efforts involved in the Arbitration Case and related steps and proceedi
ongoing price reductions and Coal Agreement provision changes {HI{A) ard {
NorthWestern's proposed plan, the customers will realize a further significant benefi
portion of the damages and interest NorthWestern has received.

To calculate the appropriate benefit, which it proposes in this plan to credit thest
adjustment clause, to its retail customers, NorthWestern has determined the pe‘zmﬂmif
use attributable to Federal Energy Regulatory Commission (‘;‘*FERC?“’}}ﬁﬁﬁﬁi&tﬁﬂﬁﬁ&ﬁﬁig
FERC WS-1 rate) and retail sales for each month for which damages were swarded. U

calculations (detailed on Exhibit B to this Petition), NorthWestern has calculated the benet



follaws: (i) determine the damages and interest obtained ‘fromKnife River, (i
the time NorthWestern has had these payments until the proposed inclusion of t?fte:é
adjustment mechanism on April 30, 2000, (iii) subtract NorthWesterr's costs it $ee
Panel's decision (details of these costs are shown on Exhibit C to this Petitiony, and
resulting amount is the net benefit to be provided to NorthWestern retail and wholesale
customers (the "Net Benefit"). The calculations related to this formula sre showtt i
this Petition. NorthWestern notes that the costs it has included in item ity aB&v&sé‘iﬁf §
represent solely out-of-pocket costs of expert witnesses, attorneys, Amnericarn Arbil
Association fees and costs (including the fees of the Panel members), and tﬁmﬁé&l&l
expenses for NorthWestern executives to attend the meetings and proceedings related
Arbitration Case. The costs do not include any allocation or assignment of costs fort
NorthWestern's executives and other employees.

NorthWestern proposes treating the Net Benefit as a "variance fn-actuak g
incurred and costs recovered,” which under NorthWestern's. adjustrent clause are 4 :
“carrying charge based upon the overall rate of return allowed by the Cammt&srm
Company's last general rate filing" and "amortized into rates over th‘ef‘ifﬁslii twelve
subsequent thirteen month period," NorthWestern South Dakots Electric Rate-§ e
3, 1% Revised Sheet No. 33.1, Paragraph (5).

As noted above, NorthWestern's customers have already received the: bcwefin
reduction ordered by the Panel in the Arbitration Case. NorthWestern used its adjustri
to automatically pass those savings along "in direct relation to changesin . . «delive
fuel," (SDCL 49-34A-25). NorthWestern's customers will also benefit over the Eif
Agreement from the other language changes approved during the Arbitration Case,

help keep the costs of fuel at Coyote more competitive with other comparable generst



While the treatment of the ongoing price reduction is specificatly addres
(SDCL 49-34A-25 speaks to "automatic adjustment of charges for public utility servi

relation to changes in . . . the delivered costs of fuel used in generation of electrcity™)

The Panel's damage award that NorthWestern and the other Coyote awners partici
Arbitration Case were able to achieve is extraordinary in nature and not related to-
of fuel, but to past performance under the Coal Agreement.

The instant situation is not discussed in SDCL 49-34A-25, in administeative r
adopted by the Commission, or in the tariff sheets of NorthWestern filed with and ap
the Commission. All of these governing imperatives contain tanguage that deals with th
periodic adjustment of rate schedules for current changes in the cost of fuel, They
how a large refund or damage award should be treated by NorthWestem. North\Westerm
proposes, in light of the lack of specific authority on this subject, that the Cormpnigs
order authorizing NorthWestern to use its adjustment clause and that clause’s emon
mechanism, to credit to its retail electric customers (all of whent gre subject o the ju
the Commission) the retail portion of the damage award and interest on suck award tall
subtracting their share of the costs incurred by NorthWesterr in achieving that resulth :

Commission adoption of NorthWestern's proposed plan wilt affow NorthWestes

Agreement provision changes, and the damages received (together with interest emzkw&
provided by Knife River - both the interest paid by Knife River and interest paid by
NorthWestern for any time period such funds are held by if).

It is appropriate that NorthWestern be reimbursed for the costs that it sdvanced o sw

of the efforts to realize fuel cost savings for its customers. NorthWesters's custamery bene
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fram lower costs of energy from Coyote. NorthWestern believes that ithas a respon
provide just and reasonable rates, and its executives' efforts to take steps to insure such
part of its cost of service and its obligations as a public utility, however, when exteaord
steps are taken to institute legal proceedings to challenge a producer in a long and com
matter, such as the Arbitration Case, the out-of-pocket costs related to such etforts
off-set to the recovery achieved. Failure to allow such reimbursement will have ::
on such efforts by other public utilities in South Dakota, ‘t_car-the;fultiimmtezdétriméﬁti ,
customers.
Although, as mentioned above, there are no statutes, rules or-tariffs that i
the treatment of a damage award related to costs at a generating plant, NorthW
the situation here is analogous to the Commission's participating in a proceeding ¢
interstate natural gas pipeline rate case) at the Federal Energy Regulatory Comumii
results in a refund to a jurisdictional public utility. Under SDCL 49-34A-72, the v
entitled to reimbursement for its litigation expenses, including "reasonable attorm:
witness fees, and all other associated costs." In this Petition, NorthWestern is
precisely that result, reimbursement for its out-of-pocket-attormey’s fees, expert
other associated costs (the American Arbitration Association fees, fees: of the Piir
and specific travel costs of executives of NorthWestern participating i the: Arbittd
NorthWestern urges the Commission to order the use of its adjustment dmﬁé
damage award and interest, utilizing the formula provided above (’inciudingmmgﬁih
involved in realizing the award), as the fairest, most reasonable approuch to deglw
extraordinary result. The plan is also consistent with the intent of SDCL 49.3
enacted to provide for the adjustment of charges to customers to reflect changes i thex

components of service to them, including changes in the cost of fuel used to génerate



V. CONCLUSION

For the reasons outlined in this Petition, NorthWesterm requests that the Camm
gnter its order adopting the plan for Arbitration Case damage and interest erediting to
NorthWestern's retail electric customers through NorthWestern's adjustrnent shiuse pre
this Petition and directing NorthWestern to file a revised tariff schedule, Section 3. §h
to implement that decision.

Dated this 9th day of May, 2000.

Alan D Dietrick o )
Attorney for NorthWegteer Pubilic Servie

CERTIFICATE OF SERVICE

An original and ten copies of this Petition were mailed this 9 duy of My,
William Bullard, Executive Director, SD Public Utilities Compmission, $00 E:
Pierre, SD 57501, and a copy of this Petition was mailed to eich of the felfowi

Mr. Cameron Hoseck
Assistant Attorney General

SD Public Utilities Commission Otter Tail Power (i;‘e‘vmpm;
500 E. Capitol Ave. 215 8. Caseade $t.

Pierre, SD 57501 Fergus Falls, MN 565318

Mr. Donald R. Ball Mr. Douglas W. Schulz
Director of Regulatory Affairs Senior Attorney
Montana-Dakota Utilities Co. V(onmnm[)ai.m.x Utilities Co
400 N. 4" St. 400 N. 4™ St

Bismarck, ND 58501 Bismarck, NI 58501

Ms. Michele Farris, Staff Analyst
SD Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501

NorthWestern Publm\ Servitl
By: Bl N .
Its Attorney
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 Dariage
_Award

* DAMAGE AWARD.

S. Dakota
WS-1 Mwh
Sales

S. Dakota &, Daksta
Retajl Mwh Totaifawt

.. 11,438.00
36,789.00
27.563.00
+34,092,00
. 32:678.00
38,951.00

.14 792 00

33.761.00
36;899:00
42,751,00
+'38/187.00

29,106.00

34,390.00
30;827.00
21,583.00
. 22,593.00
8,621.00
| 26;660.00

. *Ngv-98-
"Dec-98. "
dan+99
Febi09
‘Mar-99

24,028.00
27,409:00
19,048.00
22:261.00

H P T N R R R R R eﬂv@mm ee«a ‘th A B N

- 28,044:00

24,667.00

195
299
480

1,352

1,654

1,697

1,282

1,199
824
492
574
720

680"

573
591
949
1,046
1,135
726
828
554
440
453
679
597
485
461
721
975
1.201
731

Sales §a;es

1 61,188 6% 38‘3 1 3

b

L LT

ao2ed
> BGESY ¥

Totals

5

559300 ]

7apos] [Zearase]

Note 1 - September 13 thru 30, 1996 Only
Note 2= March 1. thru 26, 1999 Only

10




COYOTE COAL ARBITRATICN CASE

_Attorney Fees

Donelan, Cleary, Wood & Maser, P.C.

Vogel, Kelly, Knutson, Weir, Bye & Hunke;, Ltd.
Expert Witness Fees

L. E. Peabody & Associates, Inc.

Price Waterhouse

Energy Ventures Analysis, Inc.

W. Craig Kuhl, CPA
American Arbitration Association Fees
NorthWestern Travel Expenses
Total Costs
NorthWestern's share of the total common costs (attorney fees, expert witne
fees) was calculated based on its 10% ownership share of Coyote. Durin
arbitration proceeding, NorthWestern actually contributed 13.3% ¢ éntl
75% interest Coyote of NorthWestern, Otter Tail and Minnkoty: because M
participating in that proceeding. After the proceeding was conclude

owners.its share of the arbitration case expenses (i reirbursementaf $7
NorthWestern).

19




COYOTE COAL ARBITRATION DAMAC
CALCULATION OF PROPOSED

NORTHWESTERN RETAIL ELECTRIC G

Item Total

Damage Award $815.993.00

-Plus Knife River Interest +

Total Received

]

Plus NorthWestern Interest
(through-4/30/00) +

Total Funds Available = Q1728714

Less Out-of-Pocket Costs

¥

Total Net Funds = 680.5313.05




In the Manter of the Arbitration between

Northern Municipal Power Agency, by and
through its ageat and representative for

' ayote Coal Plant, Minnkota Power
Cooperative, Inc., Otter Tail Power Company.
Narthww.cm Public Service Company,

v,

Knife River Coal Mining Company,

Company and Northwestern Public Scrvi

Northera Municipal, Claimants or the Buyers, ‘The respondent i Keife Riv

Company, also referred to as Knife River or the Seller.

Effective January 1, 1978, Claimants and Kaife River entomed i
issue here whereby Knife River dedicated to the Buyers abost 75 millios: e
at the Beulah Mine. Buyers agreed that for 2 35 year peviod they wsk

. _ Beulsh Mine the fuel requirements for a coal fuel geseraticg plant & b

adjacent to the mine.

The Coyote generating plant was built asd the cosmract bas gowersed &
harmonious relationship of the parties thereaffer. Ar fune in the {nstist 3

of coal as fixed under the agreement.

511.209668




a2~

Claimans seek relief from the present neice sijosomest Shucnies ol ssapa fghi 9

prerequisites are satisfied. Whether they have besn s sabjest

the basic guideline for
comparison of confract prices with peiess

similar mining conditions, which became effective 3 sppradmatily Be

Coyote agreement.  The identity of wueh evines andd e G exient of dhel ip

another contested issue in the cage.

The price of coal for vohicmes i e of 45,000 wis per sk s S i Seviice

of the 1978 agresment at $6.272 per ton. The contreet recogaime: S Bce

- fiom those extant on January 1, 1978 will reqsirs sifuseowse of the Sise | A, A
components subject to periodic adjussment are livted with 5 pravision for quierly adj:
and a 1.4286 multiplier to provide the seller with ¥ satkelutoey averige

Section 7.1 recognizes that the adjusiments
current economic changes and 7. (5} provides tat &y the vweat of the opesalion of |
- within the reasonable control of the paties which bilag R Cue

long term change from the cconamic facions oF Loasit

011.2036868




“in‘the event that this circumstance renders clearly inequitable thie method

base prices set forth in Section 7.2, then revised methiods of sdfuses

“be adopted.

7.1(c) defines the purpose of the abové-desct]

ed adjistinent '}
o purchase coal at a reasonable price and to allow the Selié & reasouat

measured by net income as a percent of total sales revense of Seller’s Beulsh

Section 8 of the agreement again addrasses the grice i

profit limit range for Kaife River in the event tht the variables i the ase prie

result in a seller profit unreasonably high-or unressonsbly love. §

its past experience, as set forth in Paragraph §.7, o 3

to Buyer of 22% of total sale revemmie and a minisourm: et

As noted above, ¢
the express concerns of the Buyer, an adderdy

Kuife River was a low cost producer dod was expectedic soatiiiae t be & low o

compared.to comparable coal supply agreemens. The addendurs recites ot e

fairness of the prices throughout the agreement will be measired by peiees o ek

coal agrecments under generally similar niining

time.

The overall picture which cmerges from the agreement it & provisios for fi
the coal price to address changing circumstances over & 35 year tenm of M

comiract sets a price per ton, and x complex method of quacterty sdjastment ba

BD11.209668



cummlative adjustments to several compotenss wiich

Section 8.3 defines the des:
concludes with a recognition of the possibils
extreme or radicat changes from the scosogic £

1978, If such changes distort or render R A R ——

income of Seller such 2s to prodiuce for sither saey sisseil ey

msthods of profit [imits imposed on the defler Bl be sdopmed

method other than set forth in e sgresmen

still another approach to prevesting an unfsic price Wik e plovie Sat He s

determination of the several components which g inte e pefes calesliion

which changes seriously distort or reader clessly fooquicble e wediad
determining Sellec’s net income with the yegull thar sithes paety wanld st

loss. If the panel finds this to have been the case, shen e “reviced metbiods &

imposed on Scller shall be sdopted by the parties.”

011.202688




The parties argue extensively whether the differing economic circumetanews shice

Jamuary, 1978 are such as to trigger the price revision sspect of dhe agieesnene. T
arguments addressed to the meaning of Sectons 7.1 and BB of die sppes

relevant 1o an extent, but do not completely address the issae. The coneset 35 & whah
addressing these conditions, superimposes 2 broader ad overridiag test of gice fairn

Scctions 7 and 8 cannot be read in isolation.

justification for an abandonmeat of this medh

contract mandating reasonableness asd fuirness detersh

- supports the latter conclusion.

e nim———

The parties contend strenuously over the isse whethe
Sections 7 and 8 have been met as the threshold evens jasifying ¥
camnot be considered in any context other than subject, 3¢ it i in Se s
overriding consideration of prices remaining equitabie, and subject to the busi
comparability.

D11.209668




the three pronged test has beea met and the

Accordingly, based on the overall cvxﬂc:ﬁﬁz the swﬁ&:ﬂ@ of Sﬁéﬁ@l -

mtcrprctcd in zccordancc with the addaﬂmf Bave m:

There is a cenﬁrmaxion. of Mm&fﬂﬁnﬂ ?ﬁmwm Cisife:

tecogmzcd the circumstances msufymg & ooe dﬁﬁﬁ pet tos decres i s mrne. TN

e P el

not now operating under the price fixing methadology of the cogteae!, 3
and distortions which call the fairmess and compazabilicy cluises

A study of the evidence relevant W comparability revesls Siee aloes

consideration. They are the Ceater Mine, Fallirk und Frewdom The

{based on the average of the Milton Yauag | und Miltes Young 2

i

because at the timc”uf signing the *W%ﬁﬁm&@ i €

than the original price. That relative difference st be presesved i e

The totality of the comparability evidence sup

1, 1998 of $10.20 per ton for the highest volume level. The prices for

Ievels should be adjusted propartionally.

This dewermination cansol be 3 continuous fsed peice for the fitwe.
contemplation of the parties to the agresment was & flexible price with & waviey «

reflecting changing circumstances. [t hecomes necessary tharefore © ey

adjustment terms of Section 7 as amcnﬁeé and the profic sitiion téens of

-



amended 1o bring about the $10.20 per toa price and to allow futice quartecly ¢

s A

pm:: as the revised formula may dictate. I

The parties are instructed to confer and t agtee within 30 days. if pessid
revisions w Sections 7 and 8, as herctofore 2
reduction of the price o $10.20 per ton. 1f the parties canniot agree withis 30/

imstructed to notify the Panel and the Panel will convene & hearing to: cons

Northern Municipal sezks damages-for an extenisive past period of overck

_ River. The power cormpany

13, 1996, and damages, if any. must be caleulated begh

31 SW? is thg

September13, 1996 through Decem

The difference between $10.20 per ton, and the actual price: cha

Jannary 1, 1998 until the date of tius mﬁ* ﬁ % —

sum of the numbers for those twe pemdiis m:ztmxﬁ;cff’f‘f sages due No

The pawer company is asked to make that caleulation to be incoty

36 199,

011.209888




Inthe Matter of the Arbitration between

1 Municipal Pow::Agcncy by and

Nort wmtem Public ServxccCompany

Claimants,

V.

Kuife River Coal Mining Company,

Respondents.

instructed “to confer and agree ..., if possible; on revisions o Sectivny

d, that arc appropriate in light of the reduction of the price to'$

-

could be convensd to consider the contract revisions prepared by e
also requested the power companies to calculate the amoant of dams

By letter dated May 21, 1999 the parties notified ¢
cxchanged various proposals and counterproposals but bad been unable to reach
Accordingly a hearing was scheduled for July 26, 1999 to consider e po

proposals for revision to Sections 7 and 8 of the Coal Agreain

revealed certain issues concerning the caleulation of damages.




1D: 20237109080

ssed at the heating and before the Panel for decision are:

RG~AUC-89 1059 FROM:DONELAN CLEARY WOOD MASER

(1)  therevisions to Section 8 of the Coal Agrecment that are appropriat .

light of the reduction in the price to $10.20-perton;
Q)  whether damages should include any amounts 2t ibutable to Mortana

Dakota Utilities Company ("MDU");

(3)  whetber Buyers are etitled to pre-judgment interest oni the dama =

award; and

(4)  whether the Panel's use of a price of $9:83 for calculat ation of damage:

1997 was inadvertent.

The parties presant very different proposals for revising Section8 of

a

to-a three year simple average of coal prices from the three rmines the Panel sele

methodology employed by the Panel. T°P’°d“°°ammum'mdmmm :

wonld allow a range of five perceat above to five peroeat below the calcult

If the price as adjusted under Section 7 fell outside of this range; the-calculat ' éon

would be charged.
would retzit its basit

st the Ok

Knife River proposes revisions to Section 8 that

 but make several changﬁinlincwithreﬁsionsthatBu}m’hzd mopa



Sresrings in this matter. Specifically, Section 8.2 would be revised to provide that the first
spplication of the revised profit limitations would be for the year: 2000:(i.e., there:wor

mﬁt {iiitation applied for the year 1999), see Tr., p. 1318; Section 82(a)-and (b) wculd

O T ST, e

the maximum annual Net Incorme ﬁgumto ISpm:enxandthcmmnnmn

et Income figure to 10 percent Section 8.3()(3) would be deleted; Section 8.3(b)

wonld be deleted to climimate reliance on “deemed” numbers in favor-of actual 1

'f‘mmdffmyalty expense; ancWSGCHMS3(b)(2)W°uldbeaddﬁd :

ds: and Section 8.5 would be revised to limit:the Section 8 profa

1o revennes, costs and taxes attributable to Buyers. Finally; Knife R.wer wrould

£.1 wdelete 8.1(b), (€) and (d); revisc“Scctxon8.3(&)to--chmgc_:ﬂthjc:id'aief%]],__v]‘ ary;.

1999; and revise Section 8.4 to change the maximum anmual Net Income and-min

Met Income percentage figures in 8.4(a), (b), (&) and (€) from 22 and 15%; respec

10%; 1o d;mnga the adjusted madmum: annual Net Income percentage: fipure in:
zod the adjusted minimum armnal Net Incomepercaﬂagcﬁgurems A(e)to 1%

o Fiminate references in 8.4(2) and (b) to Appendix B.

The Panel is persuaded that the approach to-Tevising’

River is more copsistent with the intent of Section 8 and therefore more approp

approach advocated by Buyers. In particular, the Buyers' propesal w
a teaspnable minfmum retum - 2 goal explicitly emmciated in Section 83(f); 1

contrct addressing the adoption of revised methods of profit limits: In presex

on 8.3(f) states that © Nrewsedmethodmfproﬁthmnsunposedons&ct uall

«0 3510 producs I the light of the then-existing and prospective circy nst

3



" @ ALUG B 11.80 FROM:DONELAN CLEARY WOOD MASER 1D:2023710800
equitable retumn to the Seller, as measured by some other method than st forthia

the Panel therefore adopts, in general, the revisions to Section 8 proposed by Knife:

concliudes, based upon the evidence, that the minimum annual Net Income percentage:

st 4t ;5% rather than the 10% proposed by Knife River.

Knife River objects to the imposition of pro-judgment interest on the grounds that
recoverable under applicable North Dakotalaw. Upcnare\newofN.DCC§

other statutory provisions and anthorities cited by the parties; the Panel concludes t

Panel's March 26th Opinion.
1997 Dapages
The March 26th Opinion stated that “[tjhe difference between $9.83
the actual price charged by Knife River from September 13, 1996 through Decews
the amount of damages for that period.” Knife River has requested the Panel to

4



there may have been an inadvertent oversight in relying upon $9.83 for the determination

sges for 1997. The use of the 39:83 figure was not inadvertent and this: figure:

7 utilized by Buyers in their calculation of damages.

& * L

Accordingly, it is hexeby ordered that:

(1)  Knifc River's revisions to Section 8-as contained in‘its Exhibit A,

copy of which is attached hereto, are adopted with the following:

i the figore inthe third line of Section 82(b)is changed fom
10to 7.5 percent;

iii. thefignre inthe fourth line of Sect
from 10 to 7.5 percent, and the fig:
that same provision is.changed from:

(2)  Damages are awarded to Buyers in the.amount of $5,901,776 with:

after March 26, 1999 at the rate of 12 perce pqmmmni

Dated: August 6, 1999,
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‘II’»

In the Matter of the Arbitration between

NORTHERN MUNICIPAL POWER AGENCY, by and
through its agent and representative for
. Coyote Coal Plant, MINNKOTA POWER
COOPERATIVE, INC.; OTTER TAIL POWER
COMPANY; NORTHWESTERN PUBLIC SERVICE
COMPANY,

Claimants,
and
ENIFE RIVER COAL MINING COMPANY,
Respondent.

ABA Case No. 56 198 00373 96

The parties to this Arbitration, thrcugh‘thai?
enter into the following Confidentiality Agreement: »

1. This Arbitration shall be-cﬁn&aanéaﬂ§§§§1 1
confidential proceeding. The parties agree that, otlier
xeferiing to the fact that this arbitra;iqnfex£§§3;~§
their best efforts to keep strictly confidential ‘the ;
this arbitration. The phrase "keep strictly confiden
usad above means that the parties will disclﬁsé]ﬁhéxfﬁ_
arbitration only to those persons to whom disclosure ig
for purposes of preparing or litigating the case, ag wc

set forth below, and will otherwise not disclose any )

the record to anyone. The word "record® refers to ali,v'

transcripts of arbitration proceedings, as well as'exhi

motions, briefs, documents and correspondence filed with
American Arbitration Association ("AAA") or the arbitrate:

exchanged between the parties in the course of the ﬁ:&i&ﬁa”



2. In light of the confidential nature of ¢

arhitration, no information received by a party from th
party (including from the opposing party’s consultants:
experts) shall be provided or disclosed to any person otl
an "Authorized Person." Authorized Persons include -onl

following: '
assistants and clerical employees working
such attormeys in connection with this Arbirration);
{2) consultants retained by a party or its attorney
testimony, consultation, advice, cr.assisﬁaﬁégiiguﬁﬁﬁ_
Arbitration (and their assistants or employees workin
direction and control of such consultants in connectior
Arbitration); (3) employees, officers, and direéctors
who have actual respansibility in or for this Arbit
clerical employees working under the di:éﬁﬁiénﬂan&hq‘
said employees, officers and directors in cpﬁnﬁétianww
Arbitration); and (4) the akrbitrators iﬁ;ﬁﬁjﬁ-ﬂ{ifff?
proceeding and employees of the AXRA who have respons
the administration of this Arbitration (and clerical e
working under the direction and control of said axbi
ARA employees). All Authorized Persons who receive guc
information shall ensure that all Authorized Persons
under their direction comply with this Agreement.

3. Neither a party nor any Authorized Persor

disclose or use information received in this Axbitratio
portion of the record for any purpose other than in con

with this Arbitration or related proceedings (e.g., any .

-P
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.’p:cv1ded however, that the Claimants or .

such information as required by applicable laws and/ux

procesding seeking to enforce a decision or award here

spondent ma’

regqulations.

4. Nothing in this Agreement is intéﬁdé&wﬁagf
any use by any person of any infermation.Ehaﬁ.is:zigh€£,
obtained by such person other than through this Arbitza

related proceedings (see paragraph 3 above).

5. The parties intend and agree that this
Confidentiality Agreement will apply to all rulings
of the arbitrators. The parties agree to kedp stri
confidential any such ruiings»and~decisions~an&fiﬁﬁ”

arbitrators and the ADA will do likewise; provided,

applicable laws and/or regulations and (2} ;hewpa#
disclose the result of the arbitrators’ final. deci:
not disclose any text of the decision or comment pub
thereon) .
6. This Confidentiality Agreement shallff"
as an agreement of the parties upon signatureﬁﬁyJEh
the parties and shall-remain in effect indefinitely unl

until amended or terminated by mutual action of the

Y e, 7. 5.7 / Z
Patdr T. Wi Jeffrey G.
Thelen Reid & Priest LLP Donelan Cleary W
Counsel for Respondent . Counsel for Claimant

Dated: July 9, 1998 pated: dJuly , %998



In the Matter of the Arbitration between

through its agent and representative for
the Coyote Coal Plant MINNKOTA POWER
COOPERATIVE, INC.; OTTER TAIL POWER
COMPANY ; NORTHWESTERN PUBLIC SERVICE

NORTHERN MUNICIPAL POWER AGENCY, by and

Claimants,
and
KNIFE RIVER COAL MINING COMPANY,

Respondent.

AMD Case No. 56 198 00373 96

- ORDER

The panel of arbitrators in this proceeding,
the attached Confidentiality Agreement betwesn the past
been requested by the parties to entar the tsrms of the

Confidentiality Agreement as an order, hereby order that”

that Agreement are entered as an order of the panel.

%{W/W?ﬁ%ﬂ Dated:




zi afmm ol MDU Hesoumes Group, Inc.

400 North Fourh Street
Bsmarck. ND 58501
11011222-7500 February 8, 2000

Mr. William Bullard

Executive Director

‘South Dakota Public Utilities
Commission

State Capitol Building

500 East Capitol

Pierre, SD 57501-5070

Re: Waiver of FCA Rate 58
Docket No. ELOO-

Montana-Dakota Utilities Co. (Montana-Dakota), a Division of MDU Resaurces
Inc., herewith seeks Commission approval of a waiver of Fuel Clause Rate 58
walver is requested to allow the pass-through, in the fuel cost adjustmen
arbitration costs that have resuited in savings to retail customers. The ar
relate to the recently completed Coyote coal contract arbitration betweern three
Coyote Station owners and Knife River Coal Mining Company (Knife River}.

An arbitration decision between Knife River and the other three owners of t
Station was confirmed by the North Dakota South Central District Court
2000. Although Montana-Dakota was not a party to the arbitration, Montana-O
retail electric customers will receive the same benefit as if Montana-Dakota ha
party to the arbitration. Knife River, in accordance with the arbitration-deci
remit the proper dollar amounts to Montana-Dakéta for pass-through to Mont
‘Dakota’s retail customers.

Montana-Dakota has paid approximately $412,000 in arbitration costs related
operations to date. These costs were billed by the Coyote operator for Mant
Dakota's 25% ownership of the Coyote Station. Montana-Dakota believe
net the incurred costs of the arbitration against the savings in fuel cost
arbitration. Absent the costly arbitration proceeding, such savings wot
materialized, i.e., there is a direct cause and effect. Granting the waivers
to recover the arbitration costs through the FCA will be in the public in
customers are directly benefited by the pass-through of a net benefito
the ongoing coal price reduction described below. Montana-Dakeota a
shareholders’ interests are upheld through the ability to recover the inctfred
obtaining the benefits for retail customers. Absent the inclusion of atbitrat
the FCA process, Montana-Dakota and its shareholders would be unfaiti
and retail electric customers would receive a benefit while escaping the
providing that benefit.



NADAKDTA UTILITIES C)

The total net benefit applicable to Montana-Dakota’s retail efectric cusic
$2,746,000. Attachment A shows the calculation of the net benefit. T
related to the Heskett Station as the Heskett coal prices are tied to th
agreement. Montana-Dakota propoeses to include the $2,746,00C o
fuel adjustment filing following the issuance of an order granting the ¢
herein. The approximate amount of the net benefit applicable to South
retail customers is $185,000.

In addition to the immediate benefit described above. current fuel cosls
the price reduction dictated by the arbitration agreement and that p
provide future fuel cost savings to retail customers of about §519.000
Coyote agreement. This represents a net present value savings of S4.7 mi
remaining life of the Coyote coal agreement.

Please refer all inquiries regarding this filing to:

Mr. Donald R. Ball

Director of Regulatory Affairs
Montana-Dakota Utilities Co.
400 North Fourth Street
Bismarck, ND 58501

Also, please send copies of all written inquiries, carrespondence and plead

Mr. Douglas W. Schulz
Senior Attorney
Montana-Dakota Utilities Co.
400 North Fourth Strest
Bismarck, ND 58501

The original and ten (10) copies of this Letter of Transmittal has been proy
South Dakota Public Utilities Commission in accordance with ARSD 2

Montana-Dakota respectfully requests that this filing be accepted as bein
compliance with the filing requirements of this Commission.




O YTILITIES CO

~Please acknowledge receipt by stamping or initialing the duplicate ¢
attached hereto and returning the same in the enclosed set
“envelope.

Sincerely,

Donald R.
Director o

egulatory Atfain

A chments
D.Ball




Montana-Dakota Utilities o,

NetBenefit Amounts ${000)

DESCRIPTION

Coyote Station gy
Heskstt Station 8

Total

Arbitration Costs-Retail Portion

Total Net Benefit to Retail Customers




Coyote Station $1.
Heskett Station

Total

Arbitration Costs-Retail Portion

Total‘Net:Benefit to-Retail- Customers:

South Dakota Portion:
Interconnected -system: % of kwh:sales:
Amountto South:Dakota
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Chamage Award® $2384.002 $E58.373 4068 507
Reoeived 9-1-09 B9 TH8.773 895,903
Retaived 22800 $4. 000 547
Interest received 12-29-88 S92 309 42 380
Litigation expenge $1,101.235 $307 548 $536,175 *** |
Reimbursed from MDU $250,930 870775
Retail sales 85% 9Y9.14% 77.60%
Wholesale sales 11% 0.86% 22.40%
Percentage of customer base in SD 7% 100% 6.70%

* The damage award does not include any interest the company is currently earning on the award while awaiting distribution of the refund.

** Includes $2,373,711 award for MDU's portion of the Coyote Plant and $1,695,876 award for Heskett Station which operates under
the same coal contract as the Coyote Plant.

*** The litigation expenses MDU paid include those paid to Northern Municipal Power Agency ($214,470), who is the fourth owner in the Coyote Plar




1,890, 142 $2 741 828
¥ oy 67

Colurmn a, Line 1: EL0D-002 Petition of Otler Tail Power Company {OTP) filed January 27, 2000

Column b, Line 1: ELDD-000 Petition of NorthWeslern Public Service Company {NWPS) filed March 20, 2000

Column ¢, Line 1: EL00-003 Request for Waiver of FCA Rate 58 of Montana-Dakota Utilities (MDU) filed February 10, 2000

Colurmn a, Line 2: Litigation expenses of OTP mifus the portion reimbursed from MDU, {supplement to petition dated March 28, 2000)
Column b, Line 2; Litigation expenses of NWPS minus the portion reimbursed from MDU, {supplement to petition dated May 9, 2000)
Column ¢, Line 2: Litigation expenses of MDU, {data request response dated February 24, 2000)

Column a,b,c, Line 3: Net damage award after removing litigation expenses

Column a, Line 4-7: OTP's supplement to pelition dated March 28, 2000 and stipulated amounts

Column b, Line 4-7: NWPS's supplement to petition dated May 9, 2000

Column c, Line 4-7: MDU's data request response dated February 24, 2000

* The damage award does not include any interest the company is currently earning on the award while awaiting distribution of the refund.

** Includes $2,373.711 award for MDU's portion of the Coyote Plant and $1,695,876 award for Heskett Station which operates under
the same coal contract as the Coyote Plant.

*** The litigation expenses MDU paid include those paid to Northern Municipal Power Agency, who is the fourth owner in the Coyote Plant.







OF THE STATE OF SOU

IN THE MATTER OF THE PETITION OF OTTER
TAIL POWER COMPANY FOR APPROVAL OF
A DEPARTURE FROM ITS FUEL CLAUSE
ADJUSTMENT

On January 27, 2000, the Public Utifities Comrnission (Cammissiony ree
Otter Tail Power Company (Cter Tail} for permission (o depart foe ‘
Adjustment Clause to allow the pass-through of !zﬁg@&mﬁ expensey {h@i hsm res

savings. An intervention deadline of February 18, 2000, was s&t by the Camms
to intervene were filed.

On February 10, 2000, the Cormmissicr: received & petiton faom Mostang-Daks
(MDU) for approval of a waiver of Fuel Clause Rate 58 @i&&t
“[tlhe waiver is requested to allow the pass-through, irs i
costs that have resulted in savings to retail customers.”
was set by the Commission. No petitions 15 fﬂié%ﬁé‘i“

Hlige.

On March 20, 2000, the Commission received & petition from Norhi
(NWPS) for approval of its proposed plar to credit $682 99665 1
customers. Docket ELOO-009. The credit is due o an §E§t§t§u@ qed
contract. The petition stated that the “plar: wold ¢
electric customers (all of whorr it serves in Southy Dakets) e
award and interest, less its costs rélated i its effors it rec ,
also ongoing coal price reduction and other favorabile Cogl ﬁ@@fﬁ 18

intervention deadline of Aprit 7, 2000, was set by the Comnission. N petitien
filed.

On Apnl 27, 2000, the Commtsswn mwm & Simsﬁwﬁ ﬁ@ﬁ@ﬁg@? fait

and NWPS. With respect to Otter Tau"s pét:tmm Ehﬁ ﬁammm "@Eé@:u
Commlssmn Staff's recommendatton that a awe& fﬁr M@ d&ﬁu@ﬁm ¥ certa

resulting in a refund being issued to Oﬂét Taxi The G&mmmm&tﬁ@ grant

requested by Otter Tail, and required Otter Tail {o issue the refundg during the months ¢
and August, 2000.

Based on the evidence of record, the Commissian makes the falloaing Sndings of
conclusions of law:

FINDINGS OF FALCT

1. On January 27, 2000, the Commission received & petitioe frorm Otier Tail ?@vﬁéf?ﬁr
from the specific wording of its Fuel Adjustment Clause ¢ aliow the passthrau
expenses that have resulted in ratepayer savings. An interveniion deadine of Eakg
was set by the Commission. No petitions to intervans were filsd.

2. Otter Tail, NWPS, the Northern Muricipal Power Ageney, and MOU swe
Tr.at 12. They entered into a 35-year contract with the Knite River Coal Camps



delivery of coal. Id. To determine the price of the coal.
tomponents, some actual cost price components, wit
addendum to the contract required that the pricing mechse
prices that were comparable to similar mines developed at si

he cofilrsct uses va

the-arbitration but sought remaoval from the arbitratior procesding becaus
Knife River and, thus, there was a possible coriflict of interast. T¢
decision in March of 1999, lowered the coal prices charged :
quarter of 1996 up until the time of decision. Tr. at 15. The & :
the parties modify the pricing procedure within the eonitrac K& patt
to an agreement so that issue went back io arbitration and the deei Ee
to essentially accept Knife River's pricing procedute modification and to accept
recommendations of the Coyote Power Plant owners. i,

4. The prices were adjusted downward and the retroactive adjusiment of the ¢
refund to the owners. Tr. at 16. Otter Tail's share of the awaed was §2
reduced to $2,576,000.00 to reflect the amount of the sward assaeiat
retail load. Tr. at 32, 35. The cosis of the arbitration were allocate
owner's plant ownership percentage. Tr. at 21. (itter Tail's Seuth B
of the award was around 7% of Otter Tail's retail share. Te gt ¢
allowed to deduct its arbitration costs from its share of the refund and then
its customers through the fuel clause. Tr. at 36-37.

5. Otter Tail also estimated that, on a going-forward basis, the result of th
would result in additional fuel cost savings of arsund §755 006 80 per

6. At the hearing, the Commission was informed that Gtter Tait and o
into a stipulation that reduced Otter Tail's arbitration cosis b 63500
agreed to remove $103,075 in litigation expenses hat were nist shared G
113. In addition, Otter Tail agreed to remove labor expenses of appraximatel
miscellaneous expenses of approximately $3,.300.00. id

7. Michele Farris, utility analyst for the Commission, recommended ihat G
deduyct litigation expenses of $850,305.00 from its: total damage award of §2.88
The net damage award was further reduced by exelu g whalesale saies. fora
$1,810,142.00. /d. The amount allocated to Otler Tail's Seuth Dakota cusior
was based on 1998 allocation factors used fo aliccate: fuel costs, Te ot 35
amount of the refund to Otter Tail's South Dakota customers weould bie jri gt
interest. Exhibit B.

8. Ms. Farris also recommended that Otter Tail 1ssue the refurd to customers Frough: it &
during the months of June, July, and August. Tr. at 116

9. The Commission finds that Staff's recommendation is f@irammmma
to deduct its litigation expenses of $850,305,00 from it totat damage awerd of
Commission further finds that Otter Tail shalf refund an amount of $126 g6
up untit the time of the refund, to its South Dakota customers : B
August, 2000. The Commission further grants to Clter Tall it froe ek
schedule to allow the deduction of litigation expenses from ihe refiung

10. The Commission further finds that this aliowance of the deduction of Hig
to be interpreted as allowing future litigation expenses (o be recovered thraugk
Commission's decision in this case is based on the facts of this case sne any b
litigation expenses must be approved by the Commission.




CONCLUSIONS OF LAW

1. The Commission has jurisdiction in this matter pursuant to SOCL Chapters
specifically 49-34A-2, 49-34A-3, 43-34A-4, 49-34A-6, 45.34A-5, 4636410 46.:
49-34A-19.2, 49-34A-25, 49-34A-26, and 49-34A-37.

2. The Commission finds that Staff's recommerndation is fair and ressonatie
Tail to-deduct its litigation expenses of $850,305.00 from: s total dathage swae
The Commission further finds that Otter Tail shall refund an ameunk of $156
earned up until the time of the refund, to its South Daketa custsme 37
July, and August, 2000. The Commission furthear graats o Oter Tak a
adjustment rate schedule to allow the deductior of litigaticr experises fror

3. The Commission further finds that this allowsnes of the deduction of i
to be interpreted as allowing future litigation expenses to be recoversd Gh

Commission's decision in this case is based on the facts of this case snd any futa 2
litigation expenses must be approved by the Commississ.

It is therefore

ORDERED, that Otter Tail may deduct its ltigation expenses
damage award of $2,884,172.00 and shall refund an amount

up until the time of the refund, to its South ﬁakat#ﬁugiﬁmé&éuﬁﬂgt!ié::‘ NGRS 6F
August, 2000; and it is

FURTHER ORDERED, that Otter Tail is granted & waiver from its fuel adjus
schedule to allow the deduction of litigation exgenses fram: the refund.

NOTICE QF ENTRY OF ORBER
PLEASE TAKE NOTICE that this Order was &u@yﬁﬁ‘!ﬁf@ﬂ e e

Pursuant to SDCL 1-26-32, this Order will take effact 16 days
accept delivery of the decision by the parties.

Dated at Pierre, South Dakota, this

CERTIFICATE OF SERVICE

The undersigned hereby certifies that this
document has been served today upon ali parties of |}
record in this docket, as listed on the docket serviee i
list, by facsimile or by first class mail, in properly :
addressed gnvelopes, with charges prepald thereon,

17 0= v
By /UL Lo

é/‘%?/w’.
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