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EL97-020

Il Gity of
VERMILLION

25 CENTER STREET
VERMILLION, SOUTH DAKOTA 57089

PHOME: (605) 424341

Public Utilities Commission
State Capitol Building

500 East Capitol Avenue
Pierre, SD 57501-5070

RE: City of Vermillion vs. Clay-Union Electric Corporation

Gentlemen:

Enclosed herewith please find the original and ten (10)
copies of .n Application for Determination of Purchase Price
of Electric Facilities in d Areas pr by the
City of Vermillion. Will you kindly file these documents in
your office. i1t is my understanding that upon filing the
documents the Commission will set a time and place for
hearing on the Application and will send out copies of its
Order and Notice to the parties. If 1 am mistaken in this
procedure, will you please advise me.

1 am causing a copy of the Application to be served
upon the respondent, Clay-Union Electric Corporation.

Thank you for your courtesies in this matter.

Yours truly,
CITY OF VERMI

/" in Weeks

City Attorney

Sister City of Ratingen West Germany  Home of the University of South Dakote




EL97-020

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE 1
STATE OF SOUTH DAKOTA 0

THE CITY OF VERMILLION,
a municipal corporation,

)
)
)
Applicant, )

) APPLICATION FOR DETERMINATION
VS. ) OF PURCHASE PRICE OF ELECTRIC
)
)
)
)
)

FACILITIES IN ANNEXED AREAS
CLAY-UNION ELECTRIC CORP.,

INCORPORATED, a corporation,
Respondent .
The applicant, the City of Vermillion, a municipal
corporation, respectfully states:

1

The applicant is a municipal corporation, duly
organized under the laws of the State of South Dakota, has a
population in excess of 10,000 and is located in Clay
County, South Dakota.

11

The post office address of the applicant’s business
office is 25 Center Street, Vermillion, South Dakota 57069.

111
The applicant owns and operates an electric utility

serving consumers within the City and in certain prescribed
adjacent areas.

v
The respondent is a corporation organized under the
laws of State of South Dakota for the purpose of supplying

electric energy and promoting and extending the use thereof
in rural areas.

v

The post office address of the respondent is 1410 East
Cherry Street, P.O. Box 317, Vermillion, SD 57069.




Vi

owns and operates electric power

over which it transports and serves
electric energy to “onsumers in a large rural area,
including most of Clay and Union Counties and a portion of
Yankton County, South Dakota.

VIl

That part of respondent’s service area, some of

which
lies within and some of which lies

immediately adjacent to

the City of Vermillion is graphically shown on the map,
marked Exhibit A and by

reference made a part hereof. Said
shows the locations of three separate territories

ntly annexed by the applicant City and certain areas
within said annexed territories now served by the respondent
and i which the respondent has installed the facilities
which are the subject of this proceeding. The legal
descriptio each annexed territory and of each of the
respondent ‘s service areas within the said annexed
territories are also more particularly set forth in the
succeeding paragraphs VIII, IX and X hereof.

VIilI

On the 20th day of November, 1995 the applicant annexed
a tract of real property legally described as follows:

The East Half (E 1/2) of the Southeast Quarter (SE
1/4) ot Section Twelve (12), Township Ninety-two
(92), Range Fifty-two (52) West of the S5TH P.M

except the West 732 feet of the North 1,475 feet
thereof, Clay County, South Dakota.

Respondent currently has service rights in that portion of
said annexed territory described as follows:

The North 220 feet of the West 298 feet of the
East 588 feet of the East Half of the Southeast

Quarter (E 1/2 SE 1/4) of Section 12, Township 92,
Range 52, wWest of the 5th P.M

and has installed electrical facilities to serve one
consumer therein.

X

On the 11th day of March, 1996 the applicant annexed a
tract of real property legally described as follows:

Beginning at the Southwest section corner of Sec.
17-92-51 thence North 2652 feet on the center line
of Crawford Road to the West 1/4 corner of Sec.
17-92-51 thence East 331 feet, thence South 548.86
feet, thence West 153 feet, thence South 777.57
feet, thence East 21.83 feet, thence South 1126.43




feet, thence East 2452 feet, thence South 200 feet
to the South 1/4 corner of Sec. 17-92-51 thence
west 2169 feet on the center line of Main Street
thence South 339 feet, thence West 285 feet,
thence North 256 feet, thence East 68 feet, thence
South 100 feet, thence East 126 feet, thence North
183 feet to center line of Main Street thence West
192 feet to point of beginning, all in Section 17-
92-51 and 20-92-51, Clay County, South Dakota.

Respondent currently has service rights to the entire
annexed territory and has installed underground electric
facilities serving three consumers therein.

X

On the l2th day of April, 1996 the applicant annexed a
tract of real property legally described as follows:

The West 1/2 of the NW 1/4 of Section 13,
Township 92 North, Range 52 West of the 5TH P.M.,
Clay County, South Dakota, with the following
exceptior The South 660’ of the SW 1/4 of the
NW 1/4; and LotH-1 of the West 1/2 of the NW 1/4;
and the East 1/2 of the NE 1/4 of Section 14,
Tow: ship 92 North, Range 52 West of the STH P.M.,
Clay Count Dakota, with the following
exceptions: The South 660’ of the SE 1/4 of the
NE 1/4; Lot H-2 of the East 1/2 of the NE 1/4.

Respondent currently has service rights in that portion of
said annexed territory described as follows:

The West 1/2 of the NW 1/4 of Section 13, Township
92 North, Range 52 West of the 5TH P.M.; Clay
County, South Dakota, with the exception of the
South 660 feet of the SW 1/4 of the NW 1/4 and Lot
H-1 of the West 1/2 of the SW 1/4.

and has installed electrical facilities along the East and
South sides thereof, but serves no consumers therein.

X1

Exercising its statutory prerogative granted by SDCL
49-34A-49 the applicant, on the 21st day of October, 1996,
through its duly constituted governing body, adopted a
resolution to purchase those electric utility properties and
service rights then owned by the respondent within each of
the three aforementioned annexed areas. Said resolution
further directed that notice in writing of the boundaries of
said three annexed areas together with applicant’s offer to
purchase said electric distribution properties and rights to
serve therein be given to the respondent. A copy of said




B and s hereto attached and

h day of October, 1996 (that date being
within year tollowing the annexation of any of the said
annexed areas) the applicant, in writing and by certified
mail, notified the respondent of the boundaries of the
annexed areas and communicated to the respondent its offer
to purchase the electric distribution properties of the
Detendant located in said annexed areas together with all
it rights to serve such areas for a cash consideration to
be determined in the manner provided by SDCL 49-34A-50 to
49-34A- inclusive, and to be calculated in accordance
with the formula set torth in SDCL 49-34A-50. A copy of
said notice, attached maps required by SDCL 49-34A-49,
letter of transmittal and proof of mailing are collectively
marked Exhibit and attached hereto and made a part
hereof .

X111

On the 29th day of May, 1997, by letter to Jetf
Pederson, the respondent informed the applicant that it
would not consent to the conditions set forth in the October
30, 1996 Notice of Intent and ever since that date has
declined to engage in the process anticipated in SDCL 49-
3J4A-52. “onsequently, the parties have been unable to agree
as to the amount of cash consideration to be paid by the
applicant to the respondent. A copy of respondent’s letter
of May 29, 1997 is marked Exhibit D and is hereto attached.

WHEREFORE the applicant reguests that the Commission,
after notice and hearing, determine the amount of the
payment to be made by the applicant to the respondent in
accordance with SDCL 49-34A-50.

Dated at Vermillion, South Dakota, this _¢5 day of
October, 1997

THE CITY OF VERMILLION,
a municipal corporation

o

City ‘Attorney

P.O. Box 435 25 Center Street
Vermillion, SD 57069 Vermillion, SD 57069
(605) 624-2619 (605) 677-7056




STATE OF SOUTH DAKOTA )

COUNTY OF CLAY )

William J. Radigan, being first duly sworn on his oath
deposes and says that the is the duly elected, qualified and
acting mayor of the City of Vermillion, a municipal
corporation, named as applicant in the above and foregoing
application and that he has read the same and knows the
content thereof except as to those matters stated on

information and belief, and as to those matters he believes
it to be true.

Subscribed and sworn
October, 1997.

to before me this _/5  day of

C Ea‘é/ry Public

My Commission Expires:Z-5- 2005
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IN ANNEXED AREAS

(SE 1/4

Y (92), Range
except the West 732
Clay County, South

Sec. 17-92-
of Crawford
thence East

Township
County, Sou
th 660°




t bas

ermen

et

ks
¢
»
o
[;
[t
-

the

WD e NP SN







Dup 1995 -

Ay S

1S

>

i
YR

1rYS-HL9-509
‘U011 WIeA
19218 ST

on 20 A31D 1Aq _.-.-._-u&




i
i
i
i

Francis M. Armsirong
'

TR 777 T 7 e 7o

| =**prepared by: City of Vermillion

| 25 Cente

SMITR -QUAMI ADSITICN
X

Cesr Spazer §viexic, Rk

Street.
Verm n SO 57069
605-677-7050




| !
a QaNNOYI NS 050£-££9-509
690£5 (S *u
199§
uojL(1miep Jo K110

(
966121 \ud
6 E Hdvv 4 wopian go kpro - A
VLONVA Hunas dooy 2 1ya33 own-keld. Ny
HOVMUIWRABA 40 ALID 1 76 -
dVW NOLLVYX ANNY 1 V3NV 321A¥3S L1031 F

] 0§ viewo




Clay-Union Electric Corporation

PO Box 317 Vernullion. South Dakota 57069 Phone (605) 6
Fax (605) 62.

May 29, 1997
Jeff Pederson. City Manayer
245 Center Street

Cuty of Vermillion 57069

Vermullion, South Dakota 57069

Dear Jeff
1s in response to your letter of October 30, 1996, and the May 2, 1997

etter of John Billing, Deputy City Attorney. regarding the Notice of Intent to Purchase

At its May 1997 board meeting, the Board of Directors of Clay Union Electric
voted not 0 consent to the conditions set forth in the October 30, 1996 Notice of Intent

- L’J '\\

ﬁf APPLICATION EXHIBR. =
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ELECTRIC
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We put value on the line, =——=————————e—
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City of
RMILLION i

25 CENTER STREET SOUTH

. YAKC
VERMILLION, SOUTH DAKOTA 57089 UTILITIES carA PUBLIC

OMMIssIoN
PHONE (403) 424 5441

October 22, 1997

Public Utilities Commission
State Capitol Building

500 East Capitol Avenue
Pierre, SD 57501-5070

RE: City of Vermillion vs. Clay-Union Electric Corporation

Gentlemen:

Enclosed herein is the original Sheriff’s Return for
service of our application upon Clay-Union Electric.

Yours truly,
CITY OF VERMILLION
-

Y

Martin Weeks
City Attorney

Sister City of Ratingen West Germany * Home of the University of South Dakota
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SHERIFF'S RETURN ElL Y 7-0R0
And Day Book Entry

STATE OF SOUTH DAKOTA, COUNTY OF CLAY, SS.

PASSICE, 8
wnm
05 vl

No. 9700637

that the asnezed papers listed belov came into sy hands
13 named LBO POWELL by delivering
and correct coples of sald civil process at

1 kaow the person so served to be the same RECEIVED

0CT 24 1997
SOUTH-DAKOTA-PUBLIC
TILITIES COMMISSION

AR CI7Y OF VERNILLION PLALYIIP

A NONICIPAL CORPORATION

ATI0N POR SETERNINAYIO

OF PURCEASE PRICT OF RLECTRIC
T
TACILITIES [N ANVEIED MRRAS
CLAY-UNION BLECTRIC CORP.
INCORPORATED, A CORPORATIO

DEFRNDANY
APPLICATION RIRIBITS "M 8.C ©°
20 DEPRNDANY

RECEIVED FROM: MARTIN WREIS
DDRESS: 20 BOX 435, VERNILLION,SD 57069
RECEIVED: 10/17/57  SEAVED: 10/20/97  RRYURNED: 10/20/97

1V VEAT CouRY TIND SERVED: 1528 Ars
NILES BAIVED

e 10 [ 1 EON SIWED: 1518

STOLAGE FIRS
COmISSIon rues

UPON WROW SERVED: LEO POWELL

TOTAL IS '

Veraillion, th Dakota 10/20/97
Raymond D. Passick

Sheriff

w 7

Ren_ Yok
Leslie K. Kephart
Deputy Sheriff

UNPAID Date paid:
CLAY COUNTY SHERIFF
15 WASHINGTON ST

AMOUNT DUE: § 17.50 .
VERMILLION, SD 57069-2031

Amount Paid:
Pre-Payment
Over payment

Check# :
Check#:
Check# :

BALANCE DUE: § 17.50 <--- PLEASE PAY THIS AMOUNT.




FLI7-v20
RECEIgp

BOGUE. WEEKS BILLINGS A COLLIER

VA PuBLic
MISSION

November

Public Utilities Commission
State Capitol Building

500 East Capitol Avenue
Pierre, SD 57501-5070

RE: City of Vermillion vs. Clay-Union Electric Corporation
Gentlemen:

Enclosed herein 1is the original Interrogatories and
Requests for Production of Documents for the above matter.
Would you kindly file these of record.

Thank you.

Yours truly,

CITY OF VERMILLION

City Attorney




EL 97-020

BEFORE THE PUBLIC UTILITIES COMMISSION

RE
STATE ofwr:c DAKOTA Vo CE/VFE'
oy

199
THE CITY OF VERMILLION,

Soury %

Dako

a municipal corporation, um"”ES CoM‘:II;UyB"’L
O

Applicant,

APPLICANT CITY OF VERMILLION’S
REQUEST FOR PRODUCTION OF
DOC 'S TO T

vS.

CLAY-UNION ELECTRIC
COOPERATIVE, a corporation,

Respondent .
TO: CLAY-UNION ELECTRIC COOPERATIVE, A CORPORATION

COMES NOW, the City of Vermillion, South Dakota, and,
pursuant to SDCL 15-6-34, request Respondent to produce and

permit counsel for Applicant tou inspect and copy each of the
following documents:

1. Identify and produce copies of all contracts,
price lists, price quotes, invoices or other like documents
in your possession or subject to your control corroborating

your answers to the accompanying Interrogatories No. 2, 18,
and 32, respectively.

2. Identify and produce a copy of those of your book
entries which show or from which you made the calculations
establishing the values set forth in your answers to the
accompanying Interrogatories No. 3, 19 and 33, respectively.

3. Identify and produce a copy of those of your book
entries which show all the values set forth in your answers

to the accompanying Interrogatories No. 4, 20 and 34,
respectively.

4. Identify and produce copies of all contracts,
price lists, price quotes, invoices or other like documents
in your possession or subject to your control corroborating

your answers tc the accompanying Interrogatories No. 6, 13,
and 37, respectively.

8. Identify and produce copies of all contracts,
price lists, price quotes, invoices or other like documents
in your possession or subject to your control corroborating

your answers to the accompanying Interrogatories No. 9, 23,
and 38, respectively.

6.

Identify and produce your employee classification
list.




7. Identify and produce your wage scale list showing
the hourly, weekly, or monthly, as the case may be, wage for
each class of employee mentioned in your employee

lassification list produced in response to the preceding
request No. 6.

8 Identify and produce your records disclosing the
number of kilowatt hours consumed by each of your consumers
or patrons located in each of the annexed areas described in
the accompanying Interrogatories No. 1, 17, and 31 during
each of the ten years next preceding the date hereof.

Applicant requests that the aforesaid documents be made
available for inspection and copying at the office of the
City Manager at such reasonable times as may be agreed upon

or, in the alternative, that a legible photocopy be
furnished to counsel.

Dated at Vermillion, South Dakota, this 1l4th day of
November, 1997.

BOGUE, WEEKS, BILLINGS & COLLIER

rtin Weeks, City Attorney
City of Vermillion
P.O. Box 435
Vermillion, SD 57069-0435
(605) 624-2619

CERTIFICATE OF SERVICE

Service of the above and foregoing Applicant City of
Vermillion’s Request for Production of Documents to

Respondent was served upon the Respondent at the following
address:

Clay-Union Electric Cooperative
ATTN: Mr. Paul Roberts

1410 East Cherry Street
Vermillion, SD 57069

on the 14th day of November, 1997, by mailing a true and

correct copy thereof by United States Mail, with first class
postage prepaid thereon at Vermillion, South Dakota.

/

Nt odn

—-
Martin Weeks




EL 97-022

RECE
BEPORE THE PUBLIC UTILITIES COMMISSION
OF THE Noy
STATE OF SOUTH DAKOTA

SOuUTH DAKC

UTILITIES coynn
THE CITY OF VERMILLION,
a municipal corporation,

Applicant,

)

)

)

) APPLICANT’S INTERROGATORIES
vs. ) (FPIRST SET)
)
)
)
)
)

CLAY-UNION ELECTRIC
COOPERATIVE, a corporation,

Respondent

TO: CLAY-UNION ELECTRIC COOPERATIVE, A CORPORATION

Applicant, City of Vermillion, hereby requests answers
to the following Interrogatories, pursuant to SDCL 15-6-33.
You are reminded that your answers must include all
information available not only to you, but also to your
agents, attorneys, insurers or officers who have information
available to you upon your inquiry to them.
INTERROGATORY NO. 1: Please describe and identify each
item of your electric distribution properties located within
the following described real property annexed into the City
of Vermillion, South Dakota on the 20th day of November,
1995, viz:

The East Half (E 1/2) of the Southeast Quarter (SE

1/4) of Section Twelve (12), Township Ninety-two

(92), Range Fifty-two (52) West of the 5TH P.M.,

except the West 732 feet of the North 1,475 feet

thereof, Clay County, South Dakota.
INTERROGATORY NO. 2: With respect to each item of
property mentioned in your answer to Interrogatory No. 1,
state the i{ollowing:

a. The name of the person from whom you purchased or
otherwise acquired the item.

The date of purchase or other acquisition.

VEL

1398

A Py,
M BLIC

MISSIoN




The brand name, model and manufacturer of the
item.

The unit price you paid for the item

The amount of depreciation you have taken on each
such item.

The value at which you now carry the item on your
corporate records.

Your statement describing the condition of the
item.

INTERROGATORY NO. 1: Please state the present total book
value of all the items described in your answer to
Interrogatory No. 1.

INTERROGATORY NQ. 4: Please state the total book value
of all the electric distribution properties of Clay-Union
Electric Coop, wherever located and whether installed or in
storage.

INTERROGATORY NO. 52 Itemize and describe all items of
the properties of Clay-Union Electric Coop other than
electric distribution properties, the value of which was
requested in Interrogatory No. 4, and state the book value
of each ictem.

INTERROCATORY NO. 6: With respect to each item of
property mentioned in your answer to Interrogatory No. 1,
state the following:

a. The present day reproduction cost new of the
item computed as of each of the following
dates:

(1) January 30, 1997; and

(2) The date of your answer.

The depreciation computed on a straight-line basis
according to ordinary accounting principles from

each of the dates mentioned in Interrogatory No.
6a above.

INTERROCATOLY NO. 7: Please state the total present day
reproduction cost new value of all items mentioned in your
answer to Interrogatory No. 6 resulting after deducting
depreciation computed on a straight-line basis.

INTERROGATORY NO. B: Please itemize, describe and
identify each item of materials and goods necessary in the
construction, on a nonbetterment basis, of facilities




necessary to reintegrate Clay-Union’s system outside the
annexed area described in Interrogatory No. 1 after
jetaching the portion acquired by the City.

INTERROGATORY NO. 9: With respect to each item of
property mentioned in your answer to Interrogatory No. 8,
please state:

The brand name, model and manufacturer of the
itenm.

The unit list price for each such item.

The name and addresses of the supplier or
suppliers of each category of goods and materials
necessary for the reintegration process mentioned
in Interrogatory No. 8.

INTERROGATORY NO. 10: a. Please identify the class or
type of each of your employees necessary to install the
facilities mentioned in Interrogatory No. 8 and for each
such employee state:

1) His or her hourly wage.
2) The number of man hours of labor you

reasonably anticipate will be necessary for each
class of employee mentioned in your answer to the

next preceding subparagraph in reintegrating your
system outside the annexed area after detaching
the portion acquired by the City.

INTERROCATORY NO. 11: Please identify and gquantify any
costs and expenses other than those mentioned in answer to
Interrogatories No. 8 to 10, inclusive, which you reasonably
deem to be necessary and incidental to the removal of your
existing utility properties from the annexed area and the
reintegration of your system outside the annexed area.

INTERROGATORY NO. 12: Please describe the route and
location of any utility properties you would necessarily
install in reintegrating your system outside the annexed
area.

INTERROGATORY NO. 13: State the number of consumers or
patrons served by Clay-Union Electric Cooperative in the
area described in Interrogatory No. 1 and identify each by
name and address and state the date when service was
commenced to each such consumer.




INTERROGATORY NO. 14: Applying your current rates, state
the amount of the gross revenues from power sales paid each
year by each patron or consumer named in answer to
Interrogatory No. 13 during the ten years next preceding the
date hereof.

INTERROGATORY NO. 15: Please state your current rates of
rges for electric service furnished to your consumers in
the annexed area.

INTERROCATORY NO. 16: If there has been any change or
changes in your rates since the 20th day of November, 1995,
please state when each change occurred and state the rates
that prevailed during each period of time between changes.

INTERROGATORY NO. 17: Please describe and identify each
item of your electric distribution properties located within
the following described real property annexed into the City
C ermillion, South Dakota on the 11th day of March, 1996,

Beginning at the Southwest section corner of Sec.
17-92-51 thence North 2652 feet on the center line
of Crawford Road to the West 1/4 corner of Sec.
17-92-51 thence East 331 feet, thence South 548.86
feet, thence West 153 feet, thence South 777.57
feet, thence East 21.83 feet, thence South 1126.43
feet, thence East 2452 feet, thence South 200 feet
to the South 1/4 corner of Sec. 17-92-51 thence
West 2169 feet on the center line of Main Street
thence South 339 feet, thence West 285 feet,
thence North 256 feet, thence East 68 feet, thence
South 100 feet, thence East 126 feet, thence North
183 feet to center line of Main Street thence West
392 feet to point of beginning, all in Section 17-
-51 and 20-92-51, Clay County, South Dakota.

INTERROGATORY NO. 18: With respect to each item of
property mentioned in your answer to Interrogatory No. 17,
state the following:

a. The name of the person from whom you purchased or
otherwise acquired the item.

The date of purchase or other acquisition.

The brand name, model and manufacturer of
item.

The unit price you paid for the item

The amount of depreciation you have taken on each
such 1tem.




The value at which you now carry the item on your
orporate records.

Your statement describing the condition of the
itenm.

INTERROGATORY NCO. 19: Please state the present total book
value of all the items described in your answer to
Interrogatory No. 17.

INTERROGATORY NO. 20: With respect to each item of
property mentioned in your answer to Interrogatory No. 17,
state the following:

a. The present day reproduction cost new of the
item computed as of each of the following
dates:

January 30, 1997; and
(2) The date of your answer.

The depreciation computed on a straight-line basis
according to ordinary accounting principles from
each of the dates mentioned in Interrogatory No.
22a above.

INTERROGATORY NO. 21: Please state the total present day
reproduction cost new value of all items mentioned in your
answer to Interrogatory No. 20 resulting after deducting
depreciation computed on a straight-line basis.

INTERROGATORY NO. 22: Please itemize, describe and
identify each item of materials and goods necessary in the
construction, on a nonbetterment basis, of facilities
necessary to reintegrate Clay<Union‘s system outside the
annexed area described in Interrogatory No. 17 after
detaching the portion acquired by the City.

INTERROGATORY NO. 23: With respect to each item of
property mentioned in your answer to Interrogatory No. 22,
please state:

a. The brand name, model and manufacturer of the
item.

The unit list price for each such item.

The name and addresses of the supplier or
suppliers of each category of goods and materials
necessary for the reintegration process mentioned
in Interrogatory No. 22.




TERROGATORY NO. 24: a. Please identify the class or
type of each of your employees necessary to install the
facilities mentioned in Interrogatory No. 22 and for each
such employee state:

His or her hourly wage.

2 The number of man hours of labor you
reasonably anticipate will be necessary for each
class of employee mentioned in your answer to the
next preceding subparagraph in reintegrating your
system outside the annexed area after detaching
the portion acquired by the City.

INTERROGATORY NO. 25: Please identify and guantify any
costs and expenses other than those mentioned in answer to
Interrogatories No. 22 to 24, inclusive, which you
reasonably deem to be necessary and incidental to the
removal of your existing utility properties from the annexed
area and the reintegration of your system outside the
annexed area.

INTERROGATORY NO. 26: Please describe the route and
location of any utility properties you would necessarily
install in reintegrating your system outside the annexed
area.

INTERROGATORY NO. 272 State the number of consumers or

patrons served by Clay-Union Electric Cooperative in the
area described in Interrogatory No. 17 and identify each by
name and address and state the date when service was
commenced to each such consumer.

Y NO. 28: Applying your current rates, state
the amount of the gross revenues from power sales paid each
year by each patron or consumer named in answer to
Interrogatory No. 27 during the ten years next preceding the
date hereof.

INTERROGATORY NO. 29: Please state your current rates of
charges for electric service furnished to your consumers in
the annexed area.

INTERROGATORY NO. 30: If there has been any change or
changes in your rates since the 1l1th day of March, 1996,
please state when each change occurred and state the rates
that prevailed during each period of time between changes.

INTERROGATORY NO. 31: Please describe and identify each
item of your electric distribution properties located within
the following described real property annexed into the City
of Vermillion, South Dakota on the 12th day of April, 1996,
viz:




The West 1/2 of the NW 1/4 of Section 13, Township

92 North, Range 52 West of the 5TH P.M., Clay

County, South Dakota, with the following

exceptions: The South 660’ of the SW 1/4 of the

NW 1/4; and Lot H-1 of the West 1/2 of the NW 1/4;

and the East 1/2 of the NE 1/4 of Section 14,

Township 92 North, Range 52 West of the 5TH P.M.

Clay County, South Dakota, with the following

exceptions: The South 660’ of the SE 1/4 of the NE

1/4; Lot H-2 of the East 1/2 of the NE 1/4.
INTERROGATORY NO. 32: With respect to each item of
property mentioned in your answer to Interrogatory No. 31,
state the following:

a. The name of the person from whom you purchased or
otherwise acquired the item.

The date of purchase or other acquisition.

The brand name, model and manufacturer of the
item.

The unit price you paid for the item

The amount of depreciation you have taken on each
such item.

The value at which you now carry the item on your
corporate records.

Your statement describing the condition of the
item.

INTERROGATORY NO. 33: Please state the present total book
value of all the items described in your answer to
Interrogatory No. 31.

INTERROGATORY NO. 34: With respect to each item of
property mentioned in your answer to Interrogatory No. 31,

state the following:

a. The present day reproduction cost new of the
itea computed as of each of the following
dates:

(1) January 30, 1997; and

(2) The date of your answer.




The depreciation computed on a straight-line basis
according to ordinary accounting principles from
each of the dates mentioned in Interrogatory No.
J4a above.

INTERROGATORY NO. 352 Please state the total present day
reproduction cost new value of all items mentioned in your
answer to Interrogatory No. 34 resulting after deducting
depreciation computed on a straight-line basis.

INTERROGATORY NO. 36: Please itemize, describe and
identify each item of materials and goods necessary in the
construction, on a nonbetterment basis, of facilities
necessary to reintegrate Clay-Union’s system outside the
annexed area described in Interrogatory No. 31 after
detaching the portion acquired by the City.

INTERROGATORY NO. 137: With respect to each item of
property mentioned in your answer to Interrogatory No. 36,
please state:

a. The brand name, model and manufacturer of the
item.

The unit list price for each such item.

Tne name and addresses of the supplier or
suppliers of each category of goods and materials

necessary for the reintegration process mentioned
in Interrogatory No. 36.

INTERROGATORY NO. 3B8: a. Please identify the class or
type of each of your employees necessary to install the
facilities mentioned in Tnterrogatory No. 36 and for each
such employee state:

1) His or her hourly wage.

2) The number of man hours of labor you
reasonably anticipate will be necessary for each
class of employee mentioned in your answer to the
next preceding subparagraph in reintegrating your
system outside the annexed area after detaching
the portion acquired by the City.

INTERROGATORY NO. 139: Please identify and gquantify any
costs and expenses other than those mentioned in answer to
Interrogatories No. 36 to 138, inclusive, which you
reasonably deem to be necessary and incidental to the
removal of your existing utility properties from the annexed
area and the reintegration of your system outside the
annexed area.




INTERROGATORY NO. 40: Please describe the route and
location of any utility properties you would necessarily
install in reintegrating your system outside the annexed
area.

INTERROGATORY NO. 41: State the number of consumers or
patrons served by Clay-Union Electric Cooperative in the
area described in Interrogatory No. 31 and identify each by
name and address and state the date when service was
ommenced to each such consumer.

INTERROGATORY NO. 42: Applying your current rates, state
the amount of the gross revenues from power sales paid each
year by each patron or consumer named in answer to
Interrogatory No. 41 during the ten years next preceding the
date hereof.

INTERROCATORY NO. 43: Please state your current rates of
charges for electric service furnished to your consumers in
the annexed area.

INTERROGATORY NO. 44: If there has been any change or
changes in your rates since the 12th day of April, 1996,
please state when each change occurred and state the rates
that prevailed during each period of time between changes.

452 Please state what, in your opinion,

INTERROGATURY NO.
is the full fair market value of Clay-Union as a going
concern.

INTERROGATORY NO. 46: Are the assets of Clay-Union
subject to any liens or pledged as security for any
indebtedness of the Cooperative?

INTERROGATORY NO. 47: If the answer to Interrogatory No.
46 is "yes"™, please a) identify each lienholder or secured
creditor, b) the original amount of the obligation secured
by the lien, c) the date the obligation arose, d) the
current unpaid balance of the obligation, e) the interest
rate it bears, f) the purpose for which the obligation was
incurred, and e) whether Clay-Union is in default of any of
the terms of the obligation.

INTERROGATORY NO. 48: Identify by date, names of the
correspondents named therein and the subject matter thereof,
any item of correspondence between Clay-Union Electric
Cooperative and any lender or other agency holding an
obligation mentioned in your answer to Interrogatory No. 19
wherein any mention was made of the City’s acquisition of
any of the electric distribution properties and/or service
rights which are the subject of this proceeding.




INTERROGATORY NO. 49: Identify by date, names of the
correspondent’s named therein and the subject matter
thereof, any item of correspondence between Clay-Union
Electric Cooperative and any governmental agency wherein any
mention was made of the City, acquisition of the electric
distribution properties and/or the service rights which are
the subject of this proceeding.

INTERROGATORY NO. 50: At any time during the last 10
years has Clay-Union furnished any financial incentives
through loans, grants, gifts, rate incentives or gratuitous
electric service facility installations in any of the three
annexed areas which are the subject matter of this
proceeding for the purpose of encouraging economic
development or economic expansion?

INTERROCATORY NO. S51: If your answer to Interrogatory
Number 50 is "yes", please describe and identify each
instance where it was done and describe the nature of the
act or thing done and quantify the value of your
contribution in dollars.

INTERROGATORY NO. 52: At any time during the last 10
years has Clay-Union constructed or installed or caused to
be constructed or installed at its expense any streets,
sidewalks highways, storm water sewer facilities to serve
any of the three annexed areas which are the subject matter
of this proceeding?

INTERROGATORY NO. 53: If your answer to Interrogatory No.
52 is "yes"™, please describe and identify each instance
where such installation work or construction work was done
and set forth the cost thereof.

INTERROGATORY NO. 54: Identify each person who furnished
information or who assisted you in compiling the answers to
these Interrogatories, identifying specifically each
interrogatory or subpart thereof with which each person

assisted. —
Dated this {_g_‘day of M 1997.

7
BOGUE, WEEKS, BILLINGS & COLLIER

Ny~

Mar?in/ Weeks, City Attorney
City of Vermillion

P.O. Box 435

Vermillion, SD 57069-0435
(605) 624-2619




CERTIFICATE OF SERVICE

Service of the above and foregoing Applicant’s
Interrogatories (First Set) was served upon the Respondent
at the following address:

Clay-Union Electric Cooperative
ATTN: Mr. Paul Roberts

1410 East Cherry Street
Vermillion, SD 57069

on the _/¥Zday of M, 1997, by mailing a true and
correct copy thereo $y United States Mail, with first class

postage prepaid thereon at Vermillion, South Dakota.
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE
STATE OF SOUTH DAKOTA

THE CITY OF VERMILLION,
A Municipal Corporation, RESPONDENT’S RESPONSE TO
Applicant, APPLICANT’S INTERROGATORIES
vs. (FIRST SET) AND RESPONDENT’S
RESPONSE TO APPLICANT, CITY
CLAY-UNION ELECTRIC COOPERATIVE, VERMILLION’S REQUEST FOR
a Corporation, Respondent. PRODUCTION OF DOCUMENTS
TO RESPONDENT

TO: THE CITY OF VERMILLION, A Municipal Corporation:

COMES NOW Clay-Union Electric Corporaticn, by and through

John A. Gors, their attorney of record and Responds to
Applicant’s Interrogatories (First Set) and Applicant City of
Vermillion’s Request for Production of Documents to Respondent as

follows:

Respondent respectfully declines to answer Applicant’'s
Interrogatories.
Respondent respectfully declines to produce those documents
requested by Applicant.
III.
Respondent does not believe these discovery requests to be
pertinent or relevant at this time. The discovery requests are

all directed to discovering information which would enable




Applicant to determine the purchase price for electric facilities
in an area annexed by a municipality under SDCL 49-34A-50
Vs
The i1ssue : s matter i1s not the purchase price of
pondent’s facilities. Respondent declines to sell their
facilities and se e territory at any price.
v.
Respondent bel:eves the South Dakota statutes which purpert
o sell and transfer territory which 1is
annexed by Appli and the South Dakota statutes setting the
sale price to be ur titutional.
vi
believes that the South Dakota statutes on

which Applicant relies are pre-empted by the Federal Supremacy

Clause in that the successful annexation and transfer territory

by Applicant would impair Respondents ability to repay their
federal loans and frustrate the federal purpose of a federal
statutory scheme & the Rural Electrification Act (REA)
vII.
event the South Dakota statutes
and valuation are held to be

Respondent will supply Appiicant all relevant




VIII.
At such time, and in the event, it 1s determined that the
South Dakota statutes do not frustrate the federal purpose of the

Rural Electrification Act, thus answering the question of federal

Pre-emption, Respondent will supply Applicant all relevant

information.
Dated this _!_S;Qqay of M

Vermillion, SD 57069-0356
Ph: 605-624-2231
Fax: 605-624-6628




BEFCRE THE PUBLIC UTILI
OF THE
STATE OF SOUTH DAKOTA

THE CITY OF VERMILLION, )ss
A Municipal Corporation, )
Applicant )
vs. ) CERTIFICATE OF SERVICE
)
)
)

CLAY-UNION ELECTRIC COOPERATIVE,
a Corporation, Respondent.

I hereby cer y that on the date signed below, a true and
correct copy of Respondent’s Response toc Applicant’s
s Interrogatories (First Set] and Respcndent’s Response to
Applicant City of Vermillion’s Request for Production of Documents
to Respondrnt was sent by first class mail, postage prepaid, duly
addressed to:
Martin Weeks, Esq.

P.O. Bex 435
Vermillion, SD 57069

r
o~
Dated this _"}_’j,‘i\day of

f;. A
John A. GoI¥
Attorney for Hespondent
10 Austin Strhet

P.0. Box 39¢Y

Vermillion, SD 57069-0396
Ph: 605-624-2231

Fax: 605-624-6628




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE

STATE OF SOUTH DAKOTA RECEIVED

THE CITY OF VERMILLION,
a municipal corporation,

Applicant,
vs. AFFIDAVIT IN SUPPORT

OF
CLAY-UNION ELECTRIC CORP., ORDER TO SHOW CAUSE

INCORPORATED, a corporation,

)
)
)
)
)
)
)
)
)

Respondent. )
STATE OF SOUTH DAKOTA

)
COUNTY OF CLAY )
William J. Radigan, being first duly sworn, on his oath
deposes and says:

I

Affiant is a resident of Vermillion, South Dakota, is
more than 21 years of age and is the duly elected, gqualified
and acting Mayor of the City of Vermillion.

11

The City of Vermillion, Applicant herein, is a
municipal corporation duly organized under the laws of the
State of South Dakota, and its principal office is located
in the municipal offices building at 25 Center Street in
Vermillion, Clay County, South Dakota.

III

The population of the City of Vermillion exceeds 10,000
people, and the City is an urban area.

v

The Applicant owns and operates an electric utility
serving customers in some areas outside of and adjacent to
the City of Vermillion.

Clay-Union Electiric Cooperative, the Respondent herein,
is an electric utility company organized under the laws of
the State of South Dakota, with its principal office located




at 1410 East Cherry Street in Vermillion, South Dakota and
serves consumers 1n an area including portions of Clay,
Union, and Yankton Counties and including territory adjacent
to and within > boundaries of the Applicant City.

day of November, 1995 the Applicant annexed
1 property legally described as follows:

E 1/2) of the Southeast Quarter (SE

ction Twelve (12), Township Ninety-two

ange Fifty-two (52) West of the 5TH P.M.,

except the West 732 feet of the North 1,475 feet
thereof, Clay County, South Dakota.

Respondent currently has service rights in that portion of
sald annexed territory described as follows:

The North 220 feet of the West 298 feet of the
East 588 feet of the East Kalf of the Southeast
Quarter (E 1/2 SE 1/4) of Section 12, Township 92,
Range 52, West of the 5th P.M.

and has installed electrical facilities to serve
consumer there

VII

On the 1l1th day of March, 1996 the Applicant annexed a
tract of real property legally described as follows:

Beginning at the Southwest section corner of Sec.
17-92-51 thence North 2652 feet on the center line
of Crawford Road to the West 1/4 corner of Sec.
1/-92-51 thence East 331 feet, thence South 548.86
feet, thence West 153 feet, thence South 777.57
feet, thence East 21.83 feet, thence South 1126.43
feet, thence East 2452 feet, thence South 200 feet
to the South 1/4 corner of Sec. 17-92-51 thence
West 2169 feet on the center line of Main Street
thence South 339 feet, thence West 285 feet,
thence North 256 feet, thence East 68 feet, thence
South 100 feet, thence East 126 feet, thence North
183 to center line of Main Street thence West

to point of beginning, all in Section 17-

0-92-51, Clay County, South Dakota.

Respondent - service rights to the entire
annexed terr installed underground electric
facilities se g three consumers therein.




VIII

day of April, 1996 the Applicant annexed a
real perty legally described as fol 2

The West 1/2 of the NW 1/4 of Section 13,
Township %2 North, Range 52 West of the 5TH P.M.,
Clay County, South Dakota, with the following
exceptions The South 660’ of the SW 1/4 of the
NW 1/4; and lotH-1 of the West 1/2 of the NW 1/4;
and the East 1/2 of the NE 1/4 of Section 14,
Township 92 North, Range 52 West of the 5TH P.M.,
Clay Cou South Dakota, with the following
exceptions: The South 660’ of the SE 1/4 of the
NE 1/4: Lot H-2 of the East 1/2 of the NE 1/4.

currently has service rights in that portion of
nnexed territory described as follows:

The West 1/2 of the NW 1/4 of Section 13, Township
92 North, Range 52 West of the S5TH P.M.; Clay
County, South Dakota, with the exception of the
South 660 feet of the SW 1/4 of the NW 1/4 and Lot
H-1 of the West 1/2 of the SW 1/4.

and ha: installed electrical facilities along the East and
South sides thereof, but serves no consumers therein.

Ix

On the 21st day of October 1996, the Applicant City
adopted a resolution to exercise its privilege granted by
DCL 49-34A-49 to purchase Respondent’s utility properties
and service rights within each of the three above mentioned
annexed areas.

X

of October 1996, the Applicant served
upon R its written offer to purchase
Respondent’s ility properties all in the manner provided
by SDCL 49-34 49-34A-52, inclusive.

XI

Six months later, i.e. on the 29th day of May 1997,
ondent acknowledged receipt of Applicant’s offer and
med the Applicant, by letter bearing that date, that it
"not consent to the conditions set fort in the
1996 Notice of Intent"”; and at all t s since

y of October 1996, Respondent has failed and
participate in any manner whatsocever with the
ascertaining the amount of the purchase price




49-34A-50, which the Applicant is
xchange for its purchase.

At al s since the 30th day of October 1996, the
Respondent s failed and refused to "proceed tc act" in
the mandatory provisions of SDCL 49-34A-52.

XIII

Respondent has refused "to act" as required by
2, Applicant made and filed its application in
ribunal on the 16th day cf October, 1997 and caused a
> be served on the Respondent on the 20th day of

XIv

Respondent has neither answered the application nor
proceeded or offered to proceed to act in any manner
directed towar determining the amount to which it is now
entitled pursuant to SDCL 49-34A-50.

XV

On the 16th day of November, 1997 Applicant prepared
and filed in this proceeding its Interrogatories (First Set)
and its Request for Production of Documents and served a
copy thereof on Respondent for the purpose of discovering
information necessary to determine the amount to which it is
now entitled pursuant to SDCL 49-34A-50.

XVI1

Respondent has now served upon Applicant its document
entitled RESPONSE TO APPLICANT’S INTERROGATORIES (FIRST SET)
AND RESPONDENT’S RESPONSE TO APPLICANT CITY OF VERMILLION'’S
REQUEST FOR PRODUCTION OF DOCUMENTS TO RESPONDENT and in
said Response has refused to answer any of Applicant’s
Interrogatories, refused to produce any of the requested
documents and has declined to furnish information in any
form necessary to ascertain the amount to which it became
entitled at the time Applicant purchased Respondent’s
utility prceperties and service rights within the three
aforementioned annexed areas.

Respondent’s L ct is a refusal
mandatory Y "L 49-34A-52 and

i tion of SDCL b y reason of

ight to be er of




civil penalty the amount

XV

Applican s, and at all times has been read
i able to cperate with Respondent in determinir
which it as or is entitled on transferring service
ah within three annexed areas from Respondent to
Applicant and to pay said amount to Respondent.

XIX

Applicant has expended and will continue to be

obligated to expend very extensive amounts of the skill,

energies of its officers and employees in the

development, construction and installation of

improvements and infrastructure in the three above

annexed areas and in those matters has expended in

ess of $1,645,912.00 and will be obligated to expend an

additional sum of t least $660,000.00 in completing its
development these three annexed areas.

XX

depends entirely cn revenues from its

service in the construction, naintenance

its electric utility properties and

department and depends in substantial

revenues from that department for the financing
planning, development, construction and installation
improvements and infrastructure installed and
onstructed in said annexed areas: and by reason of these
is of great importance to the Applicant that it be
leave to provide electric services to all consumers
consumers within said three annexed areas and

e revenues from said services beginning at

e time it is by law authorized to serve the

R L]

XXI

Providi * the assignment of service areas to
ectric utili and granting them the exclusive right to
ide elec ervice at retail within assigned areas is

art of gqulatory scheme uniformly applicable to all

lass defined as "electric utilit and is a
Commission to be performed and administered

uth Dakota Statute; and this Applicant

now entitled to an order of the Commission
ding:

Respondent be required to pay
Applicant sum of $ 0 for




SDCL

delay being a

Applicant
right to
stric energy
above
rmillion.

three

3 That
entitled
retroactive that
1996 when the Commission
which Respondent was e
determined if Respondent
promptness
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the
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4. That
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subsequent
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described
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date
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from

and
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South
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and
separate

9-34A-66,
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each
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rther relief
e and just.
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this day

1997.

THE CITY OF VERMILLION,
a municipal corporation

William J,/Radigan,
Municipal “Building .
25 Center Street
Vermillion, SD 57069
(605) 677-7056

st duly sworn on his oath
qualified and
a municipal
foregoing
knows the
stated on

of Vermillion,
in the above
read the same

to those

and
matters




information and belief, and as to those matters he believes
it to be true.

bscribed and sworn to before me this _JSbAday of
324&:& , 1992,

Wotary Public

My Commission Expxres:»&l / /?qi




1l City of
VERMILLION

25 CENTER STREET
VERMILLION, SOUTH DAKOTA 57088
PHONE: (405) 634-5641

January 7, 1998

Public Utilities Commission

ATTN: William Bullard, Executive Director

Jtét» qu{tnl Building SOUT
500 East Capitol Avenue uTi

Pierre, SD 57501-5070 -

RE:

City of Vermillion vs. Clay-Union Electric Corporation

Gentlemen:

Enclosed herewith the original and three (3) copies of
of the following documents, viz:

Affidavit in Support of Order to Show Cause
Motion for Order
Order to Show Cause
Memorandum of Authorities in Support of
Applicant’s Motion to Show Cause

5 Certificate of Service

Will you please file these in your office and set a
time for hearing on the Motion.

1 am mailing a copy of this letter and the enclosures
to Mr. John Gors, attorney for the Respondent.

1 understand you will fix a time for hearing on the
Motion and issue the Order to Show Cause. I assume that you
will serve a copy of the Order to Show Cause on all persons
entitled to notice. If I am mistaken in this, will you
please advise me and return a copy of the signed Order to

Show Cause to me, from which I will make copies to be served
on necessary parties.

Thank you for your attention to this matter.
Respectfully yours,

CITY OF VERMILLAON

/
Martin weeks
City Attorney

Sister City of Ratingen West Germany * Home of the University of South Dakota




BEFORE THE PUBLIC UTILITIES COMMISSION
E

STATE OF SOUTH DAKOTA

THE CITY OF VERMILLION,
a municipal corporation,

Applicant,

CLAY-UNION ELECTRIC CORP.,

ORDER TO SHOW CAUSE
INCORPORATED, a corporation,

)
)
)
)
)
vs. ) AFFIDAVIT IN SUPPORT
)
)
)
)
)

Respondent .
STATE OF SOUTH DAKOTA )
COUNTY OF CLAY )

William J. Radigan, being first duly sworn, on his oath
deposes and says:

1

Af.iant is a resident of Vermillion, South Dakota, is
more than 21 years of age and is the duly elected, qualified
and acting Mayor of the City of Vermillion.

11

The City of Vermillion, Applicant herein, is a
municipal corporation duly organized under the laws of the
State of South Dakota, and its principal office is located
in the municipal offices building at 25 Center Street in
Vermillion, Clay County, South Dakota.

I11

The population of the City of Vermillion exceeds 10,000
people, and the City is an urban area.

v

The Applicant owns and operates an electric utility
serving customers in some areas outside of and adjacent to
the City of Vermillion.

v
Clay-Union Electric Cooperative, the Respondent herein,

is an electric utility company organized under the laws of
the State of South Dakota, with its principal office located




at 1410 East Cherry Street in Vermillion, South Dakota and
serves consumers in an area including portions of Clay,
Union, and Yankton Counties and including territory adjacent
to and within the boundaries of the Applicant City.

Vi

On the 20th day of November, 1995 the Applicant annexed
a tract of real property legally described as follows:
The East Half (E 1/2) of the Southeast Quarter (SE
1/4 of Section Twelve (12), Township Ninety-two
72), Range 1 3 (52) West of the 5TH P.M.,
except the West 732 feet of the North 1,475 feet
thereof, Clay County, South Dakota.

Respondent currently has service rights in that portion of
said annexed territory described as follows:

The North 220 feet of the West 298 feet of the
East 588 feet of the East Half of the Southeast
Quarter (E 1/2 SE 1/4) of Section 12, Township 92,
Range 52, West of the 5th P.M.

and has installed electrical facilities to

serve one
consumer therein.

VIl

On the 11th day of March, 1996 the Applicant annexed a
tract of real property legally described as follows:

Beginning at the Southwest section corner of Sec.
17-92-51 thence North 2652 feet on the center line
of Crawford Road to the West 1/4 corner of Sec.
17-92-51 thence East 331 feet, thence South 548.86
feet, thence West 153 feet, thence South 777.57
feet, thence East 21.83 feet, thence South 1126.43
feet, thence East 2452 feet, thence South 200 feet
to the South 1/4 corner of Sec. 17-92-51 thence
West 2169 feet on the center line of Main Street
thence South 339 feet, thence West 285 feet,
thence North 256 feet, thence East 68 feet, thence
South 100 feet, thence East 126 feet, thence North
183 feet to center line of Main Street thence West
392 feet to point of beginning, all in Section 17-
92-51 and 20-92-51, Clay County, South Dakota.

Respondent currently has service rights to the
annexed territory and has

facilities serving three consumers therein.

entire
installed underground electric




VIII

On the 12th day of April, 1996 the Applicant annexed a
tract of real property legally described as follows:

The West 1/2 >f the NW 1/4 of Section 13,
Township 92 North, Range 52 West of the 5TH P.M.,
Clay County, South Dakota, with the following
exceptions: The South 660" of the SW 1/4 of the
NW 1/4; and LotH-1 of the West 1/2 of the NW 1/4;
and the East 1/2 of the NE 1/4 of Section 14,
Township 92 North, Range 52 West of the 5TH P.M.,
Clay County, South Dakota, with the following
exceptions: The South 660’ of the SE 1/4 of the
NE 1/4:; Lot H-2 of the East 1/2 of the NE 1/4.

Respondent currently has service rights in that portion of
said annexed territory described as follows:

The West 1/2 of the NW 1/4 of Section 13, Township
92 North, Range 52 West of the 5TH P.M.; Clay
County, South Dakota, with the exception of the
South 660 feet of the SW 1/4 of the NW 1/4 and Lot
H-1 of the West 1/2 of the SW 1/4.

and has installed electrical facilities along the East and
South sides thereof, but serves no consumers therein.

X

On the 21st day of October 1996, the Applicant City
adopted a resolution to exercise its privilege granted by
SDCL 49-34A-49 to purchase Respondent’s utility properties
and service rights within each of the three above mentioned
annexed areas.

X

On the 30th day of October 1996, the Applicant served
upon the Respondent its  written offer to purchase
Respondent’s utility properties all in the manner provided
by SDCL 49-34A-49 to 49-34A-52, inclusive.

X1

Six months later, i.e. on the 29th day of May 1997,
Respondent acknowledged receipt of Applicant’s offer and
informed the Applicant, by letter bearing that date, that it
would "not consent to the conditions set forth in the
October 30, 1996 Notice of Intent"; and at all times since
the 30th day of October 1996, Respondent has failed and
refused to participate in any manner whatsoever with the
Applicant in ascertaining the amount of the purchase price




calculated under SDCL 49-34A-50, which the Applicant is
obligated to pay in exchange for its purchase.

XIT

At all times since the 30th day of October 1996, the
Respondent has failed and refused to "proceed to act" in
giving effect to the mandatory provisions of SDCL 49-34A-52.

XIII

Because Respondent has refused "to act" as required by
SDCL 49-34A-52, Applicant made and filed its application in
this tribunal on the 16th day of October, 1997 and caused a

copy to be served on the Respondent on the 20th day of
October, 1997.

XIv

Respondent has neither answered the application nor
proceeded or offered to proceed to act in any manner
directed toward determining the amount to which it is now
entitled pursuant to SDCL 49-34A-50.

xv

On the 16th day of November, 1997 Applicant prepared
and filed in this proceeding its Interrogatories (First Set)
and its Request for Production of Documents and served a
copy thereof on Respondent for the purpose of discovering
information necessary to determine the amount to which it is
now entitled pursuant to SDCL 49-34A-50.

XVI1

Respondent has now served upon Applicant its document
entitled RESPONSE TO APPLICANT’S INTERROGATORIES (FIRST SET)
AND RESPONDENT’S RESPONSE TO APPLICANT CITY OF VERMILLION’S
REQUEST FOR PRODUCTION OF DOCUMENTS TO RESPONDENT and in
said Response has refused to answer any of Applicant’s
Interrogatories, refused to produce any of the requested
documents and has declined to furnish information in any
form necessary to ascertain the amount to which it became
entitled at the time Applicant purchased Respondent’s
utility properties and service rights within the three
aforementioned annexed areas.

XVII

Respondent’s refusal to act is a refusal to comply with
the mandatory provisions of SDCL 49-34A-52 and constitutes a
violation of SDCL 49-34A-66 by reason of which Respondent
ought to be required by the order of this commission to pay




to the Applicant a civil penalty in the amount of $1,000 for
each violation.

XVIII

Applicant is, and at all times has been ready, willing
and able to cooperate with Respondent in determining the sum
to which it was or is entitled on transferring service
rights within the three annexed areas from Respondent to
Applicant and to pay said amount to Respondent.

XIX

Applicant has expended and will continue to be
obligated to expend very extensive amounts of the skill,
time and eneragies of its officers and employees in the
planning, development, construction and installation of
municipal improvements and infrastructure in the three above
mentioned annexed areas and in those matters has expended in
excess of $1,645,912.00 and will be obligated to expend an
additional sum of at least $660,000.00 in completing its
development of these three annexed areas.

XX
Arplicant depends entirely on revenues from its

electric utility service in the construction, maintenance
and operation of its electric utility properties and

electric service department and depends in substantial

measure on revenues from that department for the financing
of all planning, development, construction and installation
of its improvements and infrastructure installed and
constructed in said annexed areas; and by reason of these
facts it is of great importance to the Applicant that it be
granted leave to provide electric services to all consumers
and potential consumers within said three annexed areas and
to receive the revenues from said services beginning at

earliest possible time it is by law authorized to serve the
areas.

XXI

Providing for the assignment of service areas to
electric utilities and granting them the exclusive right to
provide electric service at retail within assigned areas is
a part ot the regulatory scheme uniformly applicable to all
members of the class defined as "electric utility"™ and is a
function of this Commission to be performed and administered
pursuant to South Dakota Statute; and this Applicant

believes it is now entitled to an order of the Commission
ordering and providing:

1. That the Respondent be required to pay to the
Applicant the sum of $1,000 for each of its




violations of SDCL 49-34A-52 and 49-34A-66,

each
day of its delay being a separate offense.

That the Applicant immediately be assigned
the exclusive right to provide electric services
to all electric energy consumers within each of
the three above described areas annexed to the
City of Vermillion.

3. That the Applicant be determined to have been
entitled to the assignment above requested
retroactive to that date following October 30,
1996 when the Commission finds that the amount to
which Respondent was entitled could have been
determined if Respondent had acted with reasonable
promptness in response to Applicant’s offer, and
to have all revenues from that date hence.

4. That subsequent to the relief above
requested, the Commission proceed to determine
that amount to which Respondent is entitled.

5. For such other and further relief as the
Commission may deem reasonable and just.

Dzaved at Vermillion, South Dakota this ’_Dbduy
QLB ARy s 1997.

THE CITY OF VERMILLION,
a municipal corporation

William J./Ra¢
Municipal “Building
25 Center Street
Vermillion, SD 57069
(605) 677-7056

STATE OF SOUTH DAKOTA

)
i8S
)

COUNTY OF CLAY

William J. Radigan, being first duly sworn on his oath
deposes and says that he is the duly elected, qualified and
acting mayor of the City of Vermillion, a municipal
corporation, named as applicant in the above and foregoing
application and that he has read the same and knows the
content thereof except as to those matters stated on




information and belief, and as to those matters he believes
it to be true.

v/
bscribed and sworn to before me this ;{p_mday of
e @‘L&g& , 1992,

— /!
%tnry Public fF

(SEAL) My Commission Expires:&('”,,qqs




THE PUBLIC UTILITIES COMMISSION RECEIVED
OF THIE
STATE OF SOUTH DAKOTA JAN [ 2 1998

SOUTH LA \ PUBLIC
UTILIT
THE CITY OF VERMILLION, ) SSION
2 municipal corporation. )
)
Applicant. )
)
Vs, ) MOTION FOR ORDER FIXING
) CIVIL PENALTY AND
CLAY-UNION ELECTRIC COOP., )
INCORPORATED, a corporation, )
)
)

ASSIGNING ELECTRIC UTILITY
SERVICE RIGHTS

Respondent.

Applicant City of Vermillion moves the Commission for an order granting to it
the following relief

| Determinming that the Respondent has refused 1o "act” with respect
1o determining the cash consideration to be paid by the Applicant with
regard to service rights in any of the three annexed areas which are the
subject of this proceeding. that the Respondent stands in defiance of
SDCL 49-34A-52 and 49-34A-66 in each such case, and assessing in favor

of the Applicant a civil penalty in the amount of $1.00000 for each
violation in each such case

2 Assigning. without further delay. the exclusive right to provide
electric services to all electric energy consumers within each of the three
areas annexed to the City of Vermillion which are the subject of this
proceeding

3 Determining that the Applicant has been entitled to the terntonal
assignments hereinabove mentioned and to the revenues generated from
electric service therein since October 30, 1997

4 Ordering and directing the Respondent to answer and
fully the Applicant's Interrogatonies and to produce for inspection and
copy'ng the several documents requested

5 Awarding Applicant such other and further relief as the
Commission may deem reasonable and just




This Motion is made and based on the annexed Affidavit of William J. Radigan,
Mavor of the City of Vermillion and on all the pleadings, documents, records and files in
this action

TN =D

Dated at Vermillion, South Dakota this “7 24 day of January, 1998

W

——

Mériin Weeks. City Attorney

Attorney for the Applicant

BOGUE, WEEKS, BILLINGS & COLLIER
P.O. Box 435

Vermillion, SD 57069-0435

(605) 624-2619




THE PUBLIC UTILITIES COMMISSION RECFIVED
OF THE
STATE OF SOUTH DAKOTA AN 1998

A PUBLIC
1<SION
THE CITY OF VERMILLION, )

a municipal corporation, )
Applicant,
v

ORDER TO SHOW CAUSE

CLAY-UNION ELECTRIC COOP.,
INCORPORATED, a corporation,

)
)
)
)
)
)
)
)
)

Respondent.

The Public Utilities Commission having considered the attached Affidavit and
Motion of the City of Vermillion, a municipal corporation, Applicant in the above
entitled proceeding and having considered all the documents filed herein, including the
Affidavit of William ! Radigan. Mavor of said City, and the Motion of Martin Weeks,
City Artomney. for the relief mentioned in said Affidavit

NCW. THEREFORE. 11 1s hereby ORDERED that the Respondent, Clay-Union
Electric Cooperative, a corporation, be and hereby is required to show cause before the
Commission at the office of the South Dakota Utilities Commission in the State Capital
Building located at 700 Governors Drive in the City of Pierre, South Dakota on the
day of 1998 at o'clock M why the relief prayed
for in said Motion should not be granted

It 1s further ORDERED that a copy of the Affidavit of William J Radigan, a copy
of this Order to Show Cause. a copy of the City’s Motion, and a copy of the City's
supporting Memorandum be served on John Gors, attorney for the Respondent at his
office located at 10 Austin Avenue in the City of Vermillion, South Dakota S7069 at
least 20 days before the time fixed for showing cause and that any response thereto by the
Respondent be served upon Martin Weeks, attorney for the Applicant. at least S days
before that time

Dated this day of 1908

THE PUBLIC UTILITIES OMMISSION
OF THE STATE OF SOUTH DAKOTA

ATTEST:




THE PUBLIC UTILITIES COMMISSION

OF THE RECEIVED

STATE OF SOUTH DAKOTA A

THE CITY OF VERMILLION, )
a municipal corporation, )

)
Applicant, )
) MEMORANDUM OF AUTHORITIES
vs ) INSUPPORT OF APPLICANT'S
MOTION TO SHOW CAUSE

)
CLAY-UNION ELECTRIC COOP., )
INCORPORATED, a corporation, )
)
)

Respondent.

NATURE OF THIS PROCEEDING

This 1s a proceeding before this Commission on the application of the City of

Vermillion for the determination of the cash sum which the City of Vermillion is
obligated to pay to the Respondent. Clay-Union Electric Corp. for the assignment of its
utility ngh s and property located within three separate areas recently annexed to the City
of Vermillion, pursuant to SDCL 49-34A-49 1o 49-34A-53 1 inclusive

JURISDICTION

Junsdiction to determine the value of utility properties assigned pursuant to
SDCL 49-34A-49_ et seq 18 specifically granted to the South Dakota Public Utilities
Commission  SDCL 49-34A.42 states in part, "The Commission shall have the
jurisdiction to enforce the assigned service areas established by Sections 49-34A-42 to
19-34A-44 inclusive, and 49-34A-48 (0 49-34A-59 inclusive, and SDCL 49-34A-51
authonzes the Commission to determine the amount of the payment in accordance with
the provisions of Section 49-34A.50 *

FACTS

The Applicant. City of Vermillion, commenced this proceeding by filing its
application with the Commission on the 20th day of October, 1997  On or prior to that
date. the City's application was filed with the Commission, and a copy of the application
was served on the Respondent as appears from the Sherif's Return of Service filed

herein  No response was made or filed by the Respondent, and on the 14th day of

November, the Applicant made and filed its Interrogatonies (First Set) and its Request for
the Production of Documents, both requesting the Respondent to produce information
relevant to a determination of the value of the properties and rights in question
Respondent has not answered anv of the questions propounded to it in the Interrogatories

1998
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and has not produced any of the documents requested in its Request for Production of
Documents  Instead. 1t has declined to answer the Interrogatories and refused to present
for copving or otherwise. any of the requested documents bearing on the question of
value Instead. Respondent has objected to the relevancy of the Interrogatonies and has
proposed that the matter is not properly before this Commission  Among other things.
Respondent states. “Respondent declines to sell their facilities and service temtory at any
price

A more detailled statement of the facts based on which Applicant's Motion for
Order 10 Show Cause 1s set forth in the Affidavit of William J Radigan. Mavor of the
Cuy of Vermilhion  The Affidavit is filed herein and incorporated as a part of this fact

statement by reference
ISSUES

I'he sole 1ssue before the Commusston at this tume s why the Applicant should not
be entitled to an Order granting 1t rehef as follows

1 Determining that the Respondent has refused to “act” with respect
to determining the cash consideration to be paid by the Applicant with
regard to service rights in any of the three annexed areas which are the
subject of this proceeding. that the Respondent stands in defiance of
SINCL 49-34A-52 and 49-34A-66 in each such case. and assessing in favor
of the Applicant a civil penalty in the amount of $1.00000 for each
violation in each such case

2 Assigning. without further delay. the exclusive right to provide
electric services to all electric energy consumers within each of the three
areas annexed to the City of Vermillion which are the subject of this
proceeding

Determining that the Applicant has been entitled to the termitonal
€ and to the revenues generated from
electric service therein since October 30, 1997

3 Ordening and directing the Respondent to immediately answer
fully the Apphcant’s Interrogatones and to produce for inspection and
copving the several documents requested

S Awarding Apphicamt such other and further relief as the
Commission mav deem reasonable and just




MEMORANDUM OF AUTHORITIES
Statutory Enactments

In 1975 the South Dakota Legislature enacted Chapter 283 of the 1975 Session
Laws  This enactment 18 a broad statutory scheme for regulating electric and gas utihities.
as the name of the Act implies  The purpose of the Act is stated to be, "An Act to amend
SDCL 6-12-6.9-35-1 and subdivision (3) of SDCL 47-21-1, and to repeal SDCL 49-41-1
10 49-41-33 inclusive. 1o regulate the retail rates charged by public utilities furnishing
electnic service or natural, manufactured or mixed gas. to establish geographic service
areas for electnc utlities, and 10 prescribe penalties for the violations of the provisions
thereot * (Emphasis Supphied)

The 1975 Session Law. Chapter 283 is now SDCL 49-34A  SDCL 49-34A-42
wranted each electnic utility the exclusive nght to provide electnic service at retail at each
and every location where it is serving a customer as of March 21, 1975 and to future
customers n its assigned area  The Legislature avoided the constitutional pitfall of
granting irevocable franchises (See SD Constitution, Article V1. Section 12) by granting
to this body the authority to make adjustments in service areas  Among the adjustments
provided for in the enactment, was a grant of authonty to mumcipal corporations to
purchase any electrical utility properties and service rights within the annexed areas
wned by any electric utility and jurisdiction in this Commission to determine the value
he assiunment of the area when the parties are unable to agree (See SDCL 49-34A-
49) Under that Section. a mumcipality which owns and operates an electric utility has
the option 10 serve all customers within an annexed area provided it shall notify the utility
previously serving the annexed area of its decision  The City of Vermillion elected to
serve the customers in the three recently annexed areas described in its Application filed
herein  The Citv. within one vear following annexation of the areas notified in writing
Clay-Umon Flectne Corp of its decision to serve each of the termtones and agreed to pay
10 Clav-1 mon a cash consideranon calculated in accordance with the provisions of SDCI
49.34A.50  Defving the mandatory provisions of SDCL 49-34A-52, Clay-Union Electnic
Corp has farled and refused 1o proceed to take any of that action which is compulsory
nder SDCT 49.34A-50 to 49-34A.S3 1 Respondent’s defiance of the statute has
brought the City to make and file its Applic for Deter by this (
» the pnce 1o be pard for the assigned area, all as required by SDCL 49-34A-5)

Case Authorities

The Respondent did not answer  Plamtiff's Application filed herein  This being
so._ the factual allegations of the Application must be taken as true  In an effort 10 bring
to hght those facts necessany to determine the cash consideration to be pad to the
Respondent. the Applicant prepared and served upon the Respondent its Interrogatones
First Set) and s Request for the Production of Documents (First Set) The only
response to the Interrogatones and the Request for Production of Documents is
Respondent’s refusal 1o answer the Interrogatories or produce documents, coupled with




Respondent's statement at Paragraph IV that 1t dechines to sell its facilities and service
rermrory @t amy price Counsel then mentions that Respondent believes that the
mtrolling statutes are unconstitutional and pre-empted by the Federal Supremacy
sse and concludes with an offer to furnish all relevant information in the event that
South Dakota Statutes are held 1o be constitutional

Respondem overlooks the fact that the Statutes controlling m this case have
already been held to be constitunonal A public utility does not have a property interest
n s service termtory. . Matter of Certain Territonial Electne Boundaries, ¢tc (SD 1979)
251 NW 2d 65, Matter of Certain Terntonal Electric Boundarigs, ¢tc. (SD 1975) 281
NW 2d 72 Both cases onginated in the Public Utilities Commission Both were
uhimately appealed to the South Dakota Supreme Court and on Page 70 of the report of
the Court’s dectsion in the first of said two cases. the Supreme Court said

We next turn to the question of whether SDCL. 49-34A violates that pan
of the South Dakota Constitution. Article VI Section 12, which reads
N law  making any irrevocable nght of privilege, franchise, or
community shall be passed *

I'he statute does not exphcitly make the franchise wrevocable  SDCL 29-
34442 does. however. provide for "exclusive service areas ™ This statute
must be read together with others

SDCL 49-34A-49 through 49-34A-SS. permits a municipality - owned
svstem to purchase facilities of another electnc utility operating within the
mumcipal boundanes

Thus. 1t wall be seen that SDCL. 49-34A-49 through 49-34A-5S, far from being
unconstitutional. are elements that prevent the entire Chapter SDCL 49-34A from being
unconstitutional  Utility service areas are privileges rather than property rights and by
SD Construnion Article VI Section 12 may not be established by irrevocable grants

The South Dakota Court went further in the second of the two cited cases On
Page 7S of sts opimion, the Court sad

We now reaffirm that franchise nghts conferred upon a utility by the State
are subject to control by the Legislature  Citing cases  The nghts granted
N E C under SDCI. 49-41-7 and 8 are not irrevocable franchises

On Page 76 the coun sad

We conclude that designation of boundary lines. as part of an allocation
system 1s a regulatory procedure that utility companies accept as pant of
the franchise. and is not within the purview of constitutional provisions
fortidding the taking of private property without compensation  Chicago
and N W RY Compary vs Dougherty. 39 SD 147 163 N'W 715(1917)




In further support of Apphicant's position. we cite City of Milbank, ¢t al vs
Dakota Central Telephone Company, et al, (SD 1916) 159 NW 99, where the Count
considered the relationship between regulatory control over a public utility and the
exercise of the power of emnent domain, and held that such controls constitute a mere
regulanon of a public service corporation, if not under the implied power resuiting from
the nature of the franchise emoved by the Corporation. then under the police powers of
the State

Respondent next contends. without any facts or case law to support 11, that the
South Dakota Statutes on which the Applicant rephes are pre-empted by the Federal
Supremacy Clause i that the transfer of termtory by the Applicamt would impair the
Respondent’ s ability to pay therr federal loans and frustrate the federal purpose of a
tederal statutory scheme  The Rural Electnfication Act (REA) found at 7 USC 901
That the transfer of termtonal nghts requested i this case would impair Respondent's
abilnty 10 repay its federal loan and serve the remainder of its customers may not rest
upon a presumption. but must be proved  The State of Minnesota does not have a statute
similar 1o South Dakota's 1975 SL 283, but employs condemnation procedure to reach
similar results in situations like that presented in this case  In that respect, the laws of the
two states are differemt The decision of the Minnesota Supreme Court in Rochester vs
People’s Co-0 * Power Association. SOS N'W 2d. 621 (MN  1993) 1s directly in point with
regards to the Federal Supremacy question. however At Page 626 of that opinion, the
Coun sad

Similarly. here. we conclude a mumcipality’s condemnation of an REA
financed cooperative's property is authonzed unless condemnation so
senously compromises the REA's interest. including the ability of the
cooperative 1o pay its loans as to be imphicitly pre-empted  In the present
case. the United States has not demonstrated that the City's condemnation
of peoples’ utility nghts will compromise the REA's interests to a greater
degree than any other condemnation

See also City of Morgan City vs. South LA _Elect. Co-op.. 49 F 3d 1074 (5th
Cir . 1995). where the matter of pre-emption was fully considered and where the evidence
necessary in making a decision on the point was fully considered

In Sullwell, Okl vs Ozarks Rural Elect Co-op Corp . 79 F 3d 1038 (10th Cir
1996). the Coun considered the pre-emption question and made a very interesting
observation

More generallv. Ozarks urges that these cases support its position that
Sullwell 1s precluded from “skimming the cream™ away from Ozarks'
customer base Fssentially. this is to argue that the R E Act contemplates
a system where rural customers are subsidized by relying on revenues




generated from urban customers  We find no such intent erther express or

nphied in the language of the RE Act  The RE Act subsidizes rural
communities by offering low interest financing, not by making available
10 them more lucrative markets for electnc power  Citing Waubash
Valley 988 F 2d at 1483-84

CONCLUSION

SDCL 49-34A-49 codified a legislative scheme for orderly transfer of utility
service areas in terntones annexed to municipalities  Once initiated by action of the
mumcipality. the procedure to be followed 1s mandatory. and when properly followed, it
1s simple and direct  The City of Vermillion 1s entitled to serve in its annexed temtones
without unnecessary delay  Respondent ought not to be permitted to profit by its delay
and the Commission should forthwith shift service nghts to the City and then determine
the cash consideration 1o be pad when the Respondent is ready and willing to comply
with the Act  Further. the Commission should impose the civil penalty authonized under
SDCL 49-342-66 with respect 10 each of the threr areas by way of compensating the City
for s unnecessary and additional expenses and loss of revenues

Dated at Vermiliion. South Dakota. this 7 &€ day of January. 1998

Respectfully submitted.

b4 ’
el Dt

Martin Weeks, City Attorney
Attorney for the Applicant
BOGUE, WEEKS, BILLINGS& COLLIER
P.O. Box 435
Vermillion, SD 57069-0435
(605) 624-2619




THE PUBLIC UTILITIES COMMISSION
OF THE
STATE OF SOUTH DAKOTA

THE CITY OF VERMILLION, )
a munictpal corporation, )

Applicant,
Ve CERTIFICATE OF SERVICE

CLAY-UNION ELECTRIC COOP.,
INCORPORATED, a corporation,

)
)
)
)
)
)
)
)
)

Respondent.
Service of the following documents:

Letter from Martin Weeks, Attorney for Applicant,
dated January 7, 1998 to PUC;

Affidavit in Support of Order to Show Cause:
Motion for Order:
Order to Show Cause:; and

Memorandum of Authorities in Support of
Applicant’s Motion to Show Cause.

were served upon the Respondent, Clay-Union Electric Coop.,
Inc., by mailing true and correct copies thereof on January
7, 1998, to the attorney for said Respondent at his last
known post office address, viz:

Mr. John Gors
Attorney at Law

P.O. Box 1396

10 Austin Avenue
Vermillion, SD 57069

by depositing said copies in the United States Mail, with
first class postage thereon prepaid, at Vermillion, South

Dakota.
vym uf & COLLIER
Martin Weeks

Mtorneys for the Applicant
P.O. x 435

Vermillion, SD 57069-0435
(605) 624-2619




Attorneys at Law, John S. DeVany
10 Austin Street, Attorney ot Law
P.O. Box 396, John A. Gors
Vermillion, SD §7069-03% Attorney at Law

This Facsisile contains informstios which (A) say be legally privileged, propristary in natuse
o by law trem and (B) is intanded only for the wse of the
Miresesa(s) mmed shove. _1f you e sst the Mirasems. or th @eries respessidie foc

e o are Marehy Sotified that reading, coprisg or

m-umun thas nnu.u- 18 -.unn- 12 yeu have rocaived this facsiaile iz screr. slesse
taleptone us ana matl facsimile Back to us At the abuve address. Thask

IF YOU DO WOT RECETVE ALL THE UAGRS, PLEASE CALL BACK AS SOON AS POSSIBLE — TWAMK YOU




DeVany & Gors
ATTORNEYS AT LAW
PO Box 196 + 10 Aumin Strect
Vermullicn, Seuth Dakots $7069
Telephoue 605-624.1203 = 808.624.2211
TFax 603 624 6628

Mr. William Bullard
Exscutive Director

Public Utilities Commission
State Capitol Building

500 East Capitol Avenue
Pierre, 8D 57501-5070

Re The City of Vermillion, 8D vs. Clay-Union Electric
Corporation

Dear Mr. Bullard:

A talephonic hearing is scheduled for February 18, 1998, at
10:00 a.m. to detarmine whether or not the Coammission should
issue it’'s Order to Show Cause pursuant to a motion for such
relief made by the City of Vermillion. I wanted to give the
Commission a brief statemant of Clay-Union’s position prior to
the haaring.

It is important that the Commiesion know that Clay-Union
Electric has no intention to dafy an order issusd by the
Commission. Any order issuved in the oourse of these
prooceadings shall be complied with in a timely fashion.

Clay-Union Electric has refusad to transfer ocartain parts
of it's service tarritory to the City aftsr baing requested to
do so pursuant to SDCL 49-34A. Clay-Union understands the
pr d in the , but balieves that other
issues axist. Cley-Union identifies those issues as follows:

1. Whether SDCL 49-34A is in viclation of tha South Dakota
Constitution for failure to provide just compensation
for the annaxed property.

Article VI, Section 13 of the South Dakota Constitution
states that no private property shall be taken for




Mr. William Bullard
Executive Director

Public Utilities Cosmiesion
February 17, 1998

Page 2

Article VI, Section 1] of the South Dakota Constitution
states that no private property shall be taken for
public use without just ion. Just on
has been defined as full market value at the time of
taking: the highest price for which proparty can be sold
on the open market oonsidering its best and most
profitable use. SDCL 49-34A-50 sets a formula to use in
caloulating the on a ve shall

from a municipality when their tarritory is annexed.
Clay-Union believes this statute does not provide 1just

ion and is tutional .

Whethar SOCL 45A-34 is pre-empted by the federal
legislation authorizing and funding the Rural Utilities
Service, a federal agency.

Clay-Union Electric is a borrower from Rural Utilities
Service (RUS) This dabt i1s » fedaral obligation. The
ann.xation of Clay-Union’s service territory with the

loss of and future growth may
impair Clay-Union’s ability to repay their federal debt.
A state law which impairs a fedaral cbligation must give
wvay to the fedaral statutes. There have been federal
court cases which have found on both sides of this
issue. There is no clear legal authority established
which leave the issue open to question.

Clay-Union Electric should not be denied their right to
pursue these issues in the proper forum. It may be that both

sues could be pursved simultanecusly in federal ocourt or the
constitutional question could be pursued in South Dakota state
court. A final decision has not been made by the Board of
Directors of Clay-Union Eleotric. Ressarch and discussions
with RUS regarding their assistance and support with any
fedaral litigation are ongoing. Clay-Union Electric will take
legal action on one or both of these issues; that has bean
conclusivealy detsrmined.

Clay-Union believes that the Cammission lacks the statutory
and regulatory authority to make & binding decision on either
of the iesues which may be litigated. Issuve 01 involves
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Mr. Willism Bullard
Executive Director

Public Utilities Cammission
February 17, 19%8

Page 3

determining whether a state legislative enactment is
constitutional. The sacond involves a federal question. The
Commigsion is a regulatory body, not a judicial body and is
not empowered to address either of thess issues.

Clay-Union Electric balieves that the Commission should
stay any further prooceadings on this matter until the state or
federal issues have been litigated to a conclusion. Only then
will the Comsmission have a clesar direction from the
appropriate court as to the proper application of the law.

THIS IS BEING FAXED THIE 17™ DAY OF FEBRUARY, 1998. NO HARD
COPY I8 BREING MAILED.




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION OF ) ORDER TO SHOW CAUSE
THE CITY OF VERMILLION FOR )

DETERMINATION OF PURCHASE PRICE OF ) EL97-020
ELECTRIC FACILITIES IN ANNEXED AREAS )

On October 20, 1997, the Public Utilities Commission (Commission) received an
Application for Determination of Purchase Price of Electric Facilities in Annexe! 4reas
(Application) from the City of Vermillion (Vermillion) In its Application. Vermillior ‘ated
that it annexed some of Clay-Union Electric Corporation's (Clay-Union Electric) service
area during the time period of November 20, 1995, through April 12, 1996  On Octber
21 1996 Vermillion adopted a resolution to purchase the service rights and electric utility
properties from Clay-Union Electric pursuant to SDCL 49-34A-49 On October 30, 1996
Vermillion sent to Clay-Union Electric a Notice of Intent to Purchase Electric Utility
Properties in Annexed Areas. with the amount to be calculated in accordance with SDCL
49-34A-5C On May 29 1997, Clay-Union Electric informed Vermillion that it would not
consent he conditions contained in the Notice of Intent to Purchase In its Application
Vermillion requests that the Commission determine the amount of the payment pursuant
to 49-34A-50

According 1o the Application. the annexed areas that are currently served by Clay
mon Electric ' e as follows
The North 220 feet of the West 298 feet of the East 588 feet of the East Haif
# the Southeast Quanter (E% SE ) of Section 12 Township 92 Range 52
Westofthe SthP M
t the Southwest section corner of Sec 17-92-51 thence North
2 %eet on ™e center ine Of Crawford Road to the West % corner of Sec
thence South 548 86 feet. thence West
thence So
thence South 200 feet to the South Y.
69 feet on the center kne of Main
thence West 285 feet thence North 256 feet
e South 100 feet thence East 126 feet, thence
Nor TED Seer 10 cerver e of Man Street thence West 392 feet to point of
Degrreg @ n Sechon 17-892-51 and 20-92-51 Clay County, South Dakota

of e NW of Section 13 Township 92 North. Range 52 West

y County South Dakota with the exception of the South
VY. of the NWY and Lot H-1 of the West ¥ of the SW%




On January 7. 1998, Vermillion filed an Affidavit in Support of Order to Show Cause
a Motion for Order, an Order to Show Cause, and a Memorandum of Authorities in Support
of Motion to Show Cause. Vermillion requested that the Commission issue an Order to
Show Cause why the following relief should not be granted (1) a civil penalty assessed
against Clay-Union Electric in the amount of $1000.00 for each violation of SDCL 49-34A-
52 and 49-34A-66, (2) the assignment to Vermillion of the exclusive night to provide electric
services to all electric energy consumers within each of the three areas annexed by
Vermillion, (3) a finding that Vermillion is entitled to the territorial assignments and to the
revenues generated from electric service therein since October 30, 1997, (4) ordering
Clay-Union Electric 1o answer Vermilion's interrogatories and produce documents as
requested for inspection and copying, and (5) awarding Vermillion other and further relief
as the Commission may find 1s just and reasonable

In a letter dated February 17 1998 Clay-Union Electric affirmed that it has refused
to transfer certain parts of its service territory to Vermillion Clay-Union Electric further
stated that t believed that two issues were presented by the Application that could not be
answered by the Commission  The first issue 1s whether SDCL 49-34A s in violation of
the South Dakota Constitution for fallure to provide just compensation for the annexed
e arty  The second issue s whether SDCL 49-34A s preempted by the federal
iegrsiation authonzing and funding the Rural Utities Service  Clay-Union Electric stated

rsue these issues n the proper forum

1998 meeting the Commission considered this matter  The

the arguments made by both parties and took the matter under

A s February 24 1998 meeting the Commussion again considered this

OMMISSION Nas uNsSACchon over this matter pursuant to SDCL Chapter 1-26

42 10 45-34A-52 49-34A-56 10 49-34A-69, and ARSD 20100145 The
voted unanmously 10 issue an Order to Show Cause

ASE TAXE NOTICE that a heanng shall be held at 1 30 p m . March 26, 1998
State Captol Building. Pierre, South Dakota At the hearing, Clay-Union
Eecrc shal show cause why the Commission should not take any of the following
actons (1) pursuant 1o SDCL 49-34A-66. assess a civil penalty against Clay-Union in an
amourt of not less than one hundred dollars nor more than one thousand dollars for each
vioiaton of SDCL 49-34A-52 and 49-34A-66, (2) assign to Vermiliion the exclusive right
wioe electnc services 0 all electric energy consumers within each of the three areas
amexed by Vermidhon (as isted above) which are currently served by Clay-Union Electric;
3) fng that Vermillion is entitied to the territorial assignments and to the revenues
generated from electric service in the annexed areas since October 30, 1997, and (4)
orger Clay-Urion Electric to answer Vermillion's interrogatories and produce documents
as requested for insipection and copying




The heanng will be conducted pursuant to SDCL Chapter 1-26. All parties have the
night to attend and represent themselves or be represented by an attorney However. such
nghts and other due process rights shall be forfeited if not exercised at the hearing If you
or your representative fail to appear at the time and place set for the hearing, the decision
of whether or not the relief is granted will be based on arguments and authorities
presented at the hearing. A final decision may be i1ssued by default pursuant to SDCL 1
26-20

The Commission, after examining the arguments and authortes present
parties, shall decide whether any of the above listed actions shall be ordered by ™he
Commission A Final Decision may be appealed by the partes 1o the Cirout C
South Dakota Supreme Court as provided by law

It 1s therefore
ORDERED, that a heanng on thrs Order to Show Cause shall be heid on March 26
1998 beginning at 1 30 p m in Room 468 State Captol Bulang Perre South Dakota

anditis

FURTHER ORDERED that the documents filed by Vermillion in support of its
request for an Oroer 10 Show Cause are hereby attached to thus Order

Datec at Prerre South Dakota this o day of March, 1998

CERTEICATE OF SERVICE BY ORDER OF THE COMMISSION
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE
STATE OF SOUTH DAKOTA

RECEIVED

JAN

SOUTH D2
UTILITIES

THE CITY OF VERMILLION,
a municipal corporation,

Applicant,

vs. AFFIDAVIT IN SUPPORT
CLAY-UNION ELECTRIC CORP.,

ORDER TO SHOW CAUSE
INCORPORATED, a corporation,

)
)
)
)
)
)
)
)
)

)
Respondent. )
STATE OF SOUTH DAKOTA )

COUNTY OF CLAY )

William J. Radigan, being first duly sworn,

on his oath
deposes and says:

I

Affiant is a resident of Vermillion, South Dakota, is
more thin 21 years of age and is the duly elected, qualified
and acting Mayor of the City of Vermillion.

1I

The City of Vermillion, Applicant herein, is a
municipal corporation duly organized under the laws of the
State of South Dakota, and its principal office is located
in the municipal offices building at 25 Center Street in
Vermillion, Clay County, South Dakota.

111

The population of

the City of Vermillion exceeds 10,000
people, and the City

is an urban area.
v
The Applicant owns and operates an

serving customers in some areas
the City of Vermillion.

electric utility
outside of and adjacent to

v

Clay=-Union Electric Cooperative, the
is an clectric utility company
the State of South Dakota, with

Respondent herein,
organized under the laws of
its principal office located




at 1410 East Cherry Street in Vermillion, South Dakota and
including portions of Clay,
Union, and Yankton Counties and including territory adjacent
to and within the boundaries of the Applicant City.

serves consumers in an area

Vi

On the 20th day of November, 1995 the Applicant annexed
a tract of real property legally described as follows:

The East Half (E 1/2) of the Southeast Quarter (SE
1/4) of Section Twelve (12), Township Ninety-two
(92), Range Fifty-two (52) West of the STH P.M.,
except the West 732 feet of the North 1,475 feet
thereof, Clay County, South Dakota.

Respondent currently has service rights in that portion of
said annexed territory described as follows:

The North 220 feet of the West 298 feet of the
East 588 feet of the East Half of the Southeast
Quarter (E 1/2 SE 1/4) of Section 12, Township 92,
Range 52, West of the 5th P.M.

and has installed electrical facilities to serve one
consumer therein.

VII

On the 11th day of March,

1996 the Applicant annexed a
tract uf real

property legally described as follows:

Beginning at the Southwest section corner of Sec.
17-92-51 thence North 2652 feet on the center line
of Crawford Road to the West 1/4 corner of Sec.
17-92-51 thence East 331 feet, thence South 548.86
teet, thence West 153 feet, thence South 777.57
feet, thence East 21.83 feet, thence South 1126.43
feet, thence East 2452 feet, thence South 200 feet
to the South 1/4 corner of Sec. 17-92-51 thence
West 2169 feet on the center line of Main Street
thence South 339 feet, thence West 285 feet,
thence North 256 feet, thence East 68 feet, thence
South 100 feet, thence East 126 feet, thence North
183 feet to center line of Main Street thence West
3¢ feet to nt of beginning, all in Section 17~
51 and 20-92~ Clay County, South Dakota.

Jdrrently has service rights to the entire
erritory and has installed underground electric
facilities serving three consumers therein.
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VIII

Oon the 12th day of April, 1996 the Applicant annexed a
tract of real property legally described as follows:

The West 1/2 of the NW 1/4 of Section 13,
Township 92 North, Range 52 West of the 5TH P.M.,
Clay County, South Dakota, with the following
exceptions: The South 660’ of the SW 1/4 of the
NW 1/4; and LotH-1 of the West 1/2 of the NW 1/4:;
and the East 1/2 of the NE 1/4 of Section 14,
Township 92 North, Range 52 West of the 5TH P.M.,
Clay County, South Dakota, with the following
exceptions: The South 660’ of the SE 1/4 of the
NE 1/4; Lot H-2 of the East 1/2 of the NE 1/4.

Respondent currently has service rights in that portion of
said annexed territory described as follows:

The West 1/2 of the NW 1/4 of Section 13, Township
92 North, Range 52 West of the 5TH P.M.: Clay
County, South Dakota, with the exception of the
South 660 feet of the SW 1/4 of the NW 1/4 and Lot
H-1 of the West 1/2 of the SW 1/4.

and has installed electrical facilities along the East and
south sides thereof, but serves no consumers therein.

X

on the 21st day of October 1996, the Applicant City
adopted a resolution to exercise its privilege granted by
SDCL 49-34A-49 to purchase Respondent’s utility properties

and rights within each of the three above mentioned
annexed areas.

X

oth day of October 1996, the Applicant served
upon the spondent its written offer to purchase
Respondent’s utility properties all in the manner provided
by SDCL 49-34A-49 to 49-34A-52, inclusive.

X1

Six months later, i.e. on the 29th day of May 1997,
Respondent acknowledged receipt of Applicant’s offer and
informe¢ the Applicant, by letter bearing that date, that it
would "not consent to the conditions t forth in the
ober 30, 1996 Notice of Intent"; and at all times since
oth day of October 1996, Respondent has failed and

ed to participate in any manner whatsoever with the

int in ascertaining the amount of the purchase price




calculated under SDCL 49-34A-50, which the Applicant is
obligated to pay in exchange for its purchase.

XII

At all times since the 30th day of October 1996, the
Respondent has failed and refused to "proceed to act" in
giving effect to the asandatory provisions of SDCL 49-34A-52.

XIII

Because Respondent has refused "to act"™ as required by
SDCL 49-34A-52, Applicant made and filed its application in
this tribunal on the 16th day of October, 1997 and caused a

copy to be served on the Respondent on the 20th day of
October, 1997.

X1v

Respondent has neither answered the application nor
proceeded or offered to proceed to act in any manner
directed toward determining the amount to which it is now
entitled pursuant to SDCL 49-34A-50.

Xxv

On the 16th day of November, 1997 Applicant prepared

and filed in this proceeding its Interrogatories (First Set)

and its Request for Production of Documents and served a
copy thereof on Respondent for the purpose of discovering
information necessary to determine the amount to which it is
now entitled pursuant to SDCL 49-34A-50.

XxVI

Respondent has now served upon Applicant its document
entitled RESPONSE TO APPLICANT’S INTERROGATORIES (FIRST SET)
AND RESPONDENT’S RESPONSE TO APPLICANT CITY OF VERMILLION’S
REQUEST FOR PRODUCTION OF DOCUMENTS TO RESPONDENT and in
said Response has refused to answer any of Applicant’s
Interrogatories, refused to produce any of the requested
documents and has declined to furnish information in any
form necessary to ascertain the amount to which it became
entitled at the time Applicant purchased Respondent’s
utility properties and service rights within the three
aforementioned annexed areas.

XVII

Respondent’s refusal to act is a refusal to comply with
the mandatory provisions of SDCL 49-34A-52 and constitutes a
violation of SDCL 49-34A-66 by reason of which Respondent
ought to be required by the order of this commission to pay




to the Applicant a civil penalty

in the amount of $1,000 for
each violation.

XVIII

Applicant , and at all times has been ready, willing
and able to cooperate with Respondent in determining the sum
to which it was or is entitled on transferring service
rights within the three annexed areas from Respondent to

Applicant and to pay said amount to Respondent.

XIX

Applicant has expended and will continue to be
obligated to expend very extensive amounts of the skill,
time and energies of its officers and employees in the
planning, development, construction and installation of
municipal improvements and infrastructure in the three above
mentioned annexed areas and in those matters has expended in
excess of $1,645,912.00 and will be obligated to expend an
additional sum of at least $660,000.00 in completing its
development of these three annexed areas.

XX

Applicant depends entirely on
electric utility service in the construction, maintenance
and cperation of its electric utility properties and
electric service department and depends in substantial
measure on revenues from that department for the financing
of all planning, development, construction and installation
of its improvements and infrastructure installed and
constructed in said annexed areas; and by reason of these
facts it is of great importance to the Applicant that it be
granted leave to provide electric services to all consumers
and potential consumers within said three annexed areas and
to receive the revenues from said services beginning at

earliest possible time it is by law authorized to serve the
areas.

revenues from its

XXI

Providing tor the a
electric utilities and
provide electric

signment of service areas to
granting them the exclusive right to
service at retail within assigned areas
a part of the requlatory scheme uniformly applicable to all
members of the class defined as “electric utility" and is a
function c th omm i ion to be performed and administered
pursuant ¢ uth Dakota Statute; and this Applicant

believes 1t 1s now entitled to an order ot the Commission
ordering and providing:

is

That the Re: it be required to pay to the
Applicant the su f  $1,000 for each of its




violations of SDCL 49-34A-52 and 49-34A-66, each
day of its delay being a separate offense.

That the Applicant immediately be assigned
the exclusive right to provide electric services
to all electric energy consumers within each of
the three abovc described areas annexed to the
City of Vermillion.

3. That the Applicant be determined to have been
entitled to the assignment above requested
retroactive to that date following October 30,
1996 when the Commission finds that the amount to
which Respondent was entitled could have been
determined if Respondent had acted with reasonable
promptness 1in response to Applicant’s offer, and
to have all revenues from that date hence.

4. That subsequent to the relief above
requested, the Commission proceed to determine
that amount to which Respondent is entitled.

S. For such other and further relief as the
Commission may deem reasonable and just.

aped at vVermillion, South Dakota this 30 day of
FRTIY N e -

—» 1997,

THE CITY OF VERMILLION,
a municipal corporation

BY: L
William J/Radigan,
Municipal “Building (
25 Center Street
Vermillion, SD 57069
(605) 677-7056

OF SOUTH DAKOTA
OF CLAY
Will.am J. Radigan, being first duly

deposes and says that he is the
acting nayor of the City of

sworn on his oath
iuly elected, qualified and

Vermillion, a municipal
corporation, named as applicant in the above and foregoing
application and that he has read the same and knows the
content thereof except a those matter stated on




information and belief, and as to those matters he believes
it to be true.

ribed and sworn to before me this éQ/tbduy of

%tary Public

My Commission Bxpu‘es:&l” ,7qi

,_@%AA«L‘—Q,,,, 1992.

(SEAL)




THE PUBLIC UTILITIES COMMI!
OF THE
STATE OF SOUTH DAKOTA

THE CITY OF VERMILLION,
a municipal corporation,

Applicant,
CIVIL PENALTY AND

ASSIGNING ELECTRIC UTILITY
SERVICE RIGHTS

)
)
)
)
)
vs. ) MOTION FOR ORDER FIXING
)
CLAY-UNION ELECTRIC COOP., )
INCORPORATED, a corporation, )
)
)

Respondent.

Applicant City of Vermullion moves the Commission for an order granting to it
the following relief

1 Determining that the Respondent has refused to "act™ with respect
10 determiming the cash consideration to be paid by the Applicant with
regard 10 service nghts in any of the three annexed areas which are the
subject of this proceeding, that the Respondent stands in defiance of

SD7L 49-34A-52 and 49-34A-66 in each such case, and assessing in favor
of the Applicant a avil penalty in the amount of $1.00000 for each
violation in each such case

2 Assigming, without further delay, the exclusive night to provide
electric services 10 all electric energy consumers within each of the three
areas annexed to the City of Vermillion which are the subject of this
proceeding

3 Determining that the Applicant has been entitled to the terntonal
assignments hereinabove mentioned and 1o the revenues generated from
electric service therein since October 30, 1997

1 Ordenng and directing the Respondent 1o answer immediately and
fully the Applicant's Interrogatonies and 1o produce for nspection and
copying the several documents requested

s Awarding Applicant such other and  further
Commission may deem reasonable and just




This Motion 1s made and based on the annexed Affidavit of William J. Radigan,
Mayor of the City of Vermillion and on all the pleadings, documents, records and files in
this action

Dated at Vermillion, South Dakota this “7 24 day of January, 1998

Attorney for the Applicant

BOGUE, WEEKS, BIl GS & COLLIER
P.O. Box 435

Vermillion, SD 57069-0435

(605) 624-2619




THE PUBLIC UTILITIES COMMISSION
OF THE
STATE OF SOUTH DAKOTA

THE CITY OF VERMILLION,
a municipal corporation,

Applicant,

CLAY; ION ELECTRIC COOP.,
INCORPORATED, a corporation,

)
)
)
)
)
vs. ) ORDER TO SHOW CAUSE
)
)
)
)
)

Respondent.

The Public Utilities Commission having considered the attached Affidavit and
Motion of the City of Vermillion, a municipal corporation, Applicant in the above
entitled proceeding and having considered all the documents filed herein, including the
Affidavit of William J Radigan, Mayor of said City, and the Motion of Martin Weeks,
City Attorney, for the relief mentioned in said Affidavit

NOW. THEREFORE. 1t 1s hereby ORDERED that the Respondent, Clay-Union
Electnic Cooperative. a corporation. be and hereby is required to show cause before the
Commission . ! the office of the South Dakota Utilities Commission in the State Capital
Building located at 700 Governors Drive in the City of Pierre, South Dakota on the
day of 1998 a1 o'clock M why the relief prayed
for in sad Motion should not be granted

It 1s further ORDERED that a copy of the Affidavit of William J Radigan. a copy
of this Order to Show Cause. a copy of the City’s Motion, and a copy of the City's
supporting Memorandum be served on John Gors, attorney for the Respondent at his
office located at 10 Austin Avenue in the City of Vermillion, South Dakota 57069 at
least 20 days before the time fixed for showing cause and that any response thereto by the
Respondent be served upon Martin Weeks, attorney for the Applicant, at least S days
before that time

Dated this ) 1998

THE PUBLIC UTILI
OF THE STATE OF SOUTH DAKOTA

ATTEST




THE PUBLIC UTILITIES COMMISSION
OF THE
STATE OF SOUTH DAKOTA

THE CITY OF VERMILLION, )
a municipal corporation, )
)
Applicant, )
) MEMORANDUM OF AUTHORITIES
Vs, ) IN SUPPORT OF APPLICANT'S
MOTION TO SHOW CAUSE

)
CLAY-UNION ELECTRIC COOP., )
INCORPORATED, a corporation, )
)
)

Respondent.
NATURE OF THIS PROCEEDING

This 1s a proceeding before this Commussion on the application of the City of
Vermillion for the determination of the cash sum which the City of Vermillion is
obligated to pay to the Respondent. Clay-Union Electric Corp for the assignment of its
ulity rights and property located within three scparate areas recently annexed to the City
of Vermill n. pursuant to SDCL 49-34A-49 10 49-34A-53 |, inclusive

JURISDICTION

Junsdiction 1o determine the value of utility propertics assigned pursuant to
SDCL. 49-34A-49 et seq 1s specifically granted to the South Dakota Public Utilities
Commission  SDCL 49-24A-42 states in pant, "The Commussion shall have the
junisdiction to enforce the assigned service areas established by Sections 49-34A-42 10
49-34A-44, inclusive, and 49-34A-48 10 49-34A-59, inclusive, and SDCL. 49-34A-51
authonizes the Commission to determine the amount of the payment in accordance with
the provisions of Section 49-34A-50

FACTS

The Applicant, City of Vermillion, commenced this proceeding by filing s
application with the Commission on the 20th day of October, 1997  On or pnor to that
date, the City's application was filed with the Commission, and a copy of the application
was served on the Respondent as appears from the Shenfl's Return of Service filed

T No response was made or filed by the Respondent, and on the 14th day of

1. the Applicant made and filed its Interrogatones (First Set) and its Request for

sction of Documents. both requesting the Respondent to produce information

10 a determination of the value of the properties and nghts in question
Respondent has not answered any of the questions propounded to it in the Interroeatones




and has not produced any of the documents requested in its Request for Production of
Documents  Instead, t has declined to answer the Interrogatories and refused to present
for copying or otherwise, any of the requested documents bearing on the question of
value Instead. Respondem has objected to the relevancy of the Interrogatones and has
proposed that the matter is not properly before this Commission Among other things,
Respondent states, "Respondent declines to sell their facilities and service termitory at any
price

A more detailed statement of the facts based on which Appiicant's Motion for
Order to Show Cause is set forth in the Affidavit of William J Radigan, Mayor of the
City of Vermillion The Affidavit s filed herein and incorporated as a pan of this fact
statement by reference

ISSUES

The sole 1ssue before the Commuission at this ime 1s why the Applicant should not
be entitled to an Order granting it relief as follows

1 Determining that the Respondent has refused to "act™ with respect
10 determining the cash consideration 10 be pad by the Apphcant with
regard to service nights in any of the three annexed areas which are the
subject of this proceeding. that the Respondent stands in defiance of
SDCL 49-34A-52 and 49-34A-66 1n cach such case, and assessing in favor
of the Applicant a cvil penalty in the amount of $1,00000 for each
violution in each such case

Assigming. without further delay. the exclusive right to provide
electnic services to all electric energy consumers within each of the three
areas annexed to the City of Vermillion which are the subject of this
proceeding

3 Determining that the Applicant has been entitled to the termtonal
assignments hereinabove mentioned and to the revenues generated from
electnic service therein since October 30, 1997

4 Ordenng and directing the Respondent to immediately answer

tully the Applicant’s Interrogatones and to produce for inspection and
copyving the several documents requested

Awarding Apphcant such other and further relief as the
ymme sion may deem reasonable and just




MEMORANDUM OF AUTHORITIES
Statutory Enactments

In 1975 the South Dakota Leislature enacted Chapter 283 of the 1975 Session
Laws This enactment s 2 broad statutory scheme for regulating electnic and gas utilities,
as the name of the Act imphies  The purpose of the Act is stated to be, “An Act to amend
SDCL 6-12-6.9-35-1 and subdivision (3) of SDCL 47-21-1, and to repeal SDCL 49-41-1
10 49-41-33, inclusive. to regulate the retail rates charged by public utilities furnishing
electric service or natural manufactured or mixed gas, 10 establish geographic service
areas for electnic ytilities, and to prescnibe penalties for the violations of the provisions
thereof ™ (Emphasis Supphed)

The 1975 Session Law, Chapter 283 1s now SDCL 49-34A  SDCL 49-34A-42
granted each electnc utility the exclusive right to provide electric service at retail at each
and every location where 1t 1s serving a customer as of March 21, 1975 and to future
customers in its assigned area  The Legislature avoided the constitutional pitfall of
granting irrevocable franchises (See SD Constitution, Article VI, Section 12) by granting
to this body the authonty to make adjustments in service areas  Among the adjustments
provided for in the enactment, was a grant of authonty to mumcipal corporations 10
purchase any electncal utility properties and service nights within the annexed areas
owned by any electnc utility and junsdiction in this Commission to determine the value
of the assignment of the area when the parties are unable to agree (See SDCL 49-34A-
49) Under 1. 2t Section. a mumapality which owns and operates an electnic utility has
the option to serve all customers within an annexed area provided it shall notify the utility
previously serving the annexed area of its deciston  The City of Vermillion elected to
serve the customers in the three recently annexed areas described in its Application filed
herein  The City. within one vear following annexation of the areas notified in wnting
Clay-Umion Electnic Corp of its decision to serve each of the termtonies and agreed to pay
to Clay-Umon a cash consideration calculated in accordance with the provisions of SDCI
49-34A-50 Defying the mandatory provisions of SDCL 49-34A-52. Clay-Union Electnic
Corp has failed and refused to proceed 1o take any of that action which 1s compulsory
under SDCL 49-34A.50 10 49-334A-53 | Respondent’s defiance of the statute has
brought the City 10 make and file ts Apphication for Determination by this Commission
of the pnice 10 be pard for the assigned area. all as required by SDCL 49-34A.51

Case Authorities

I'he Respondent did not answer  PlaintfT's Apphication filed herein This being

so. the factual ali~gations of the Applicaton must be taken as true  In an effort 1o bring
light those facts necessary to determine the cash consideration to be pad to the
sspondent. the Applicant prepared and served upon the Respondent its Interrogatories
(First Set) and s Request tor the Production of Documents (First Set)  Ihe only
response 1o the Interrogatones and the Request for Production of Documents s

Respondent’s refusal to answer the Interrogatonies or produce documents. coupled with




Respondent's statement at Paragraph IV that it dechines to sell its facilities and service
temmitory at any pnice  Counsel then mentions that Respondent believes that the
controlling statutes arc unconstitutional and pre-empted by the Federal Supremacy
Clause and concludes with an offer to furmish all relevant information in the event that
the South Dakota Statutes are held to be constitutional

Respondent overlooks the fact that the Statutes controlling in this case have
aiready been held 10 be constitutional A public utility does not have a property interest
n its service temitory  Matter of Centain Territorial Electnc Boundaries, ¢tc (SD 1979)
281 N'W 2d 65, Matter of Certain Termitonal Electric Boundaries, etc (SD 1975) 281
NW2d 72 Both cases onginated in the Public Utilities Commission Both were
ultimately appealed to the South Dakota Supreme Court and on Page 70 of the report of
the Court's decision n the first of said two cases. the Supreme Court said

We next tumn to the question of whether SDCL. 49-34A violates that pan

of the South Dakota Constitution, Article V1. Section 12, which reads
"No law  making any irevocable nght of privilege, franchise. or
community shall be passed "

T'he statute does not exphicitly make the franchise irevocable  SDCL 29-
34A-42 does. however. provide for "exclusive service areas * This statute
must be read together with others

SDCT. 49-34A-49 through 49-34A-5S. permits a municipality - owned
systerr 1o purchase facilines of another electnc utility operating within the
municipal boundaries

Thus, 1t will be seen that SDCL 49-34A-49 through 49-34A-55, far from being
unconstitutional. are elements that prevent the entire Chapter SDCL. 49-34A from being
unconstitutional  Unility service areas are privileges rather than property rights and by
SD Constitution Article V1 Section 12 may not be established by irrevocable grants

The South Dakota Court went further in the second of the two cited cases On
Page 75 of its opimion. the Court sad

We now reaffirm that franchise nghts conferred upon a utility by the State
are subject to control by the Legislature  Citing cases  The nghts granted
N EC under SDCL 49-41-7 and 8 are not irevocable franchises

On Page 76 the count said

We conclude that designation of boundary lines, as pan of an allocaton
svstem s a regulatony procedure that utility companies accept as pan of
the franchise. and 1s not within the purview of constitutional provisions
forhidding the taking of private property without compensation  Chicago
and N'W RY Company vs Dougherty. 398D 147 163 N'W 715(1917)




In further suppori of Applicant's position, we cite City of Milbank, et _al vs
Dakota Central Telephone Company, et _al, (SD 1916) 159 N'W 99, where the Count
considered the relationship between regulatory control over a public utility and the
exercise of the power of eminent domain, and held that such controls constitute a mere
regulation of a public service corporation, if not under the implied power resulting from
the nature of the franchise enjoved by the Corporation, then under the police powers of
the State

Respondent next contends. without any facts or case law to support it, that the
South Dakota Statutes on which the Applicant replies are pre-empted by the Federal
Supremacy Clause in that the transfer of termtory by the Applicant would impair the
Respondent’ s ability 10 pay thenr federal loans and frustrate the federal purpose of a
federal statutory scheme  The Rural Electnification Act (REA) found at 7 USC 901
That the transfer of temtonal nights requested in this case would impair Respondent's
ability to repay its federal loan and serve the remainder of its customers may not rest
upon a presumption. but must be proved  The State of Minnesota does not have a statute
similar to South Dakota’s 1975 SL 283, but employs condemnation procedure to reach
similar results in situations like that presented in this case In that respect, the laws of the
two states are different The decision of the Minnesota Supreme Court in Rochester vs
People’s Co-op Power Association, SOS N W 2d, 621 (MN  1993) 1s directly in point with
regards to th+ Federal Supremacy question, however At Page 626 of that opinion, the
Coun samd

Similarly here. we conclude a mumaipalhity’'s condemnation of an REA
financed cooperative’s property s authonzed unless condemnation so
seniously compromises the REA's interest. including the ability of the
cooperative 10 pay its loans. as to be imphcitly pre-empted  In the present
case the United States ha< not demonstrated that the Ciry’s condemnation
t peoples’ utility nghts will compromise the REA's interests to a greater
fegree than any other condemnanion

f Morgan City vs South LA Elect Co-op. 49 F 3d 1074 (Sth
pre-emption was fully considered and where the evidence

ng a decision on the point was fully considered

Okl vs Ozarks Rural Elect Co-op Corp . 79 F 3d 1038 (10th Cur
considered the pre-emption question and made a very interesting

these cases suppont its position that
skimming the cream”™ away from Ozarks
this 15 1o areue that the R B Act contemplate:

svstem whe rural omers are subsidized by relying on reve




generated from urban customers We find no such intent either express or
implied in the language of the RE Act  The RE Act subsidizes rural
communities by offering low interest financing. not by making available
10 them more lucrative markets for electnc power  Citing Waubash
Valley, 988 F 2d at 1483-84

CONCLUSION

SDCL 49-34A-49 codified a legislative scheme for orderly transfer of utility
service areas in terntonies annexed to municipalities  Once nitiated by action of the
municipality, the procedure to be followed is mandatory, and when properly followed, it
is simple and direct  The City of Vermillion is entitled to serve in its annexed terntonies
without unnecessary delay  Respondent ought not to be permitted to profit by its delay
and the Commission should forthwith shift service nghts to the City and then determine
the cash consideration to be paid when the Respondent 1s ready and willing to comply
with the Act  Further. the Commussion should impose the civil penalty authonized under
SDCL. 49-34a-66 with respect to each of the three areas by way of compensating the City
for 1ts unnecessary and additional expenses and loss of revenues

Dated at Vermillion. South Dakota. this 7 2% day of January. 199%

Respectfully submitted,

Mariin Weeks, City Attorney

Attorney for the Applicant

BOGUE, WEEKS, BILLINGS& COLLIER
P.O. Box 435

Vermillion, SD 57069-0435

(605) 624-2619

/ /" »
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THE PUBLIC UTILITIES COMMISSION
OF THE
STATE OF SOUTH DAKOTA

THE CITY OF VERMILLION,
a municipal corporation,

Applicant,
vs. CERTIFICATE OF SERVICE

CLAY-UNION ELECTRIC COOP.,
INCORPORATED, a corporation,

Service of the following documents:

Letter from Martin Weeks, Attorney for Applicant,
jated January 7, 1998 to PUC:

Affidavit in Support of Order to Show Cause;
Motion for Order;

rder to Show Cause:; and
Memorandum of Authorities in Support of
Applicant’s Motion to Show Cause.

were served upon the Respondent, Clay-Union Electric Coop.,
Inc., by mailing true and correct copies thereof on January
7, 1998, to the attorney for said Respondent at his last
known post office address, viz:

Mr. John Gors
Attorney at Law

P.O. Box 396

10 Austin Avenue
Vermillion, SD

by depo ng said copies in the United States Mail, with
first class postage thereon prepaid, at Vermillion, South
Dakota.

BOGUE ,, WEEKS, HII.I.IN}ZS & COLLIER

BY: an u/?(,/é e
Martin Weeks
attorneys for the Applicant
P.O. Box 41%
Vermillion, SD 57069-043%
(605) 624-2619




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION OF ) AMENDED ORDER TO
THE CITY OF VERMILLION FOR ) SHOW CAUSE
DETERMINATION OF PURCHASE PRICE OF )
ELECTRIC FACILITIES IN ANNEXED AREAS ) EL97-020

On October 20. 1997, the Public Utilittes Commission (Commussion) received an
Application for Determination of Purchase Price of Electric Facilities in Annexed Areas
(Application) from the City of Vermillion (Vermillion) In its Application, Vermillion stated
that it annexed some of Clay-Union Electric Corporation's (Clay-Union Electric) service
area during the time period of November 20 1995, through April 12, 1996  On October
21.1996. Vermillion adopted a resolution to purchase the service rights and electric utility
properties from Clay-Union Electric pursuant to SDCL 49-34A-49  On October 30, 1996
Vermillion sent to Clay-Union Electric a Notice of Intent to Purchase Electric Utility
Properties in Annexed Areas. with the amount to be calculated in accordance with SDCL
49-34A-50 On May 29 1997 Clay-Union Electric informed Vermillion that it would not
consent to the conditions contained in the Notice of Intent to Purchase  In its Application
Vermillion requests that the Commussion determine the amount of the payment pursuant
10 49-34A-50

According to the Application the annexed areas that are currently served by Clay-
Union Electric are as follows

The North 220 feet of the West 298 feet of the East 588 feet of the East Half
of the Southeast Quarter (E% SE%) of Section 12, Township 92, Range 52
West of the SthP M

Beginning at the Southwest section corner of Sec 17-92-51 thence North
2652 feet on the center line of Crawford Road to the West ¥ corner of Sec
17-92-51 thence East 331 feet. thence South 548 86 feet, thence West 153
feet, thence South 777 57 feet, thence East 2183 feet, thence South
1126 43 feet thence East 2452 feet, thence South 200 feet to the South %
corner of Sec 17-92-51 thence West 2169 feet on the center line of Main
Street thence South 339 feet, thence West 285 feet. thence North 256 feet
thence East 68 feet thence South 100 feet thence East 126 feet, thence
North 183 feet to center line of Main Street thence West 392 feet to point of
beginning all in Section 17-92-51 and 20-92-51, Clay County, South Dakota

The West % of ine NWY of Section 13, Township 92 North, Range 52 West
of the 5th P M _ Clay County, South Dakota, with the exception of the South
660 feet of the SWY% of the NWY and Lot H-1 of the West % of the SW%




On January 7 1998 Vermillion filed an Affidavit in Support of Order to Show Cause

a Motion for Order an Order to Show Cause, and a Memorandum of Authorities in Support

n to Show Cause Vermillion requested that the Commission issue an Order to

ise why the following relief should not be granted (1) a civil penalty assessed

n the amount of $1000 00 for each violation of SDCL 49-34A

52 3 ?) the assignment to Vermillion of the exclusive right to provide electric

services ! Il electric energy consume:s within each of the three areas annexed by

Vermilhon (3) 2 ng that Vermillion 1s entitled to the territonal assignments and to the

revenues generated from electric service therein since October 30, 1997, (4) ordering

Clay-Union Electric to answer Vermillion's interrogatonies and produce documents as

requested for nspection and copying and (5) awarding Vermillion other and further relief
as the Commission may find is just and reasonable

In a letter dated February 17 1998 Clay-Union Electric affirmed that it has refused
to transfer certain parts of its service territory to Vermillion Clay-Union Electric further
stated that it believed that two issues were presented by the Application that could not be
answered by the Commission The first issue 1s whether SDCL 49-34A is in violation of
the South Dakota Constitution for failure to provide just compensation for the annexed
s rty The second issue s whether SDCL 49-34A s preempted by the federal
egisiation authonzing and funding the Rural Utilives Service Clay-Union Electric stated
that it would pursue these issues in the proper forum

At its February 18 1998 meeting, the Commission considered this matter The
Commission listened to the arguments made by both parties and took the matter under
advisement At its February 24 1998 meeting the Commission again considered this
natter  The Commission has jurisdiction over this matter pursuant to SDCL Chapter 1-26
SDCL 49-34A-42 to 45-34A-52 49-34A-66 t0 49-34A-69 and ARSD 20 100145 The
Commission voted unanimously to issue an Order to Show Cause

PLEASE TAKE NOTICE that a hearing shall be held at 1.00 p m . Apnl 16, 1998
n Room 412 State Capitol Building, Pierre, South Dakota At the hearing, Clay-Union
Electric shall show cause why the Commission should not take any of the following
actions (1) pursuant to SDCL 49-34A-66. assess a civil penalty against Clay-Union in an
amount of not less than one hundred dollars nor more than one thousand dollars for each
violation of SDCL 49-34A-52 and 49-34A-66, (2) assign to Vermillion the exclusive right
to provide electric services to all electnic energy consumers within each of the three areas
annexed by Vermillion (as listed above) which are currently served by Clay-Union Electric
3) find that Vermillion is entitied to the territorial assignments and to the revenues
generated from electric service in the annexed areas since October 30, 1997, and (4)
order Clay-Union Electric to answer Vermilion's interrogatonies and produce documents
as requested for inspection and copying




The heanng will be conducted pursuant to SDCL Chapter 1-26  All parties have the
ght to attend and represent themseives or be represented by an attorney However, such
nghts and other due process nghts shall be forfeited if not exercised at the hearing If you
or your representative fail to appear at the time and place set for the hearing, the decision
of whether or not the relief is granted will be based on arguments and authorities
presented at the hearing A final dec'sion may be issued by default pursuant to SDCL 1
26-20

The Commussion_ after examining the arguments and authonties presented by the
parties shall decide whether any of the above listed actions shall be ordered by the
Commission A Final Decision may be appealed by the parties to the Circuit Court and the
South Dakota Supreme Court as provided by law

It 1s therefore
ORDERED. that a hearing on this Order to Show Cause shall be held on April 16
1998 beginningat 100 pm 1n Room 412 State Capitol Building, Pierre, South Dakota

and it1s

FURTHER ORDERED . that the documents filed by Vermillion in support of its
request for an Order to Show Cause are hereby attached to this Order

Dated at Pierre. South Dakota, this 13th day of March, 1998

CERTIFICATE OF SERVICE

ndersigned hereby cerifies that this BY ORDER OF THE COMMISSION
casrpoplinghoodcy oy fraglolpmatel Commissioners Burg, Nelson and
81 by facsimie or by fest claws mad i properly Schoenfelder
adavessed enveopey wih charges prepad hereon

1/4‘/1'

WILLIAM BULLARI
Executive Director




South Dakota Lo
Pbi s ommisin

th Dakota S7501-$07

March 19 1998

Mr Martin Weeks

City Attorney

City of Vermillion

P O Box 435

Vermillion, SD 57069-0435

Re Clay-Union Electric Corporation v
City of Vermiilion
Civ 98-47 (Docket EL97-020)

Dear Mr Weeks

TIY Through

Relay Sowth Dubote As requested and with reference to the above captioned matter, enclosed you will

[T

find certified copies of all of the documents contained in Docket EL97-020

Very truly yours

Rolayne Ailts Wiest
Special Assistant Attorney General

RAW dk

Enc




DeVany & Gors
ATTORNEYS AT 1AW
PO Box 196 + 10 Austin Street
Vermillion, South Dakota $7069
Telephone 605-624-3298 « 605624-2231

John S. DeVany Fax 6086246628
Anormey AiL

-~

April 15, 1998

Rolayne Ailts Wiest, Esq.
Public Utilities Commission
State Capitol Building

500 E. Capitol Avenue
Pierre, 8D 57501

Re: City of Vermillion vs. Clay-Union Electric
EL. 97-020

Dear Rolayne:

Enclosed 1s the original Consent to Indefinite Continuance
which has been signed by Mr. Weaeks and myself.

Thank you very much for your cooperation and assistance to
this matter.

Sincerely,
\ 7 2/
/I /1)

JOHN//A.
Aftorn.y

JAG/ka
Enclosure

pc: Martin Weeks, Esq.




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE

STATE OF SOUTH DAKOTA

THE CITY OF VERMILLION,
A Municipal Corporation,

Applicant, EL. 97-020

vs. CONSENT TO INDEFINITE
CONTINUANCE

CLAY-UNION ELECTRIC COOPERATIVE,

A Corporation,
Respondent

The above named parties, by and through their attorneys

of record do hereby consent and agree as follows:
1.
The parties consent and agree that the show cause
aring scheduled before the Public Utilities Commission on
April 16, 1998, at 1:00 p.m. shall be continued
indefinitely.
2.
The parties request that the Public Utilities

Commission continue this matter until further action is

requested by the parties or either of them.

D-m’:n;u,,jSJ/ day of “f‘y[__‘_.é

Gors
Attoryﬁy for Respondent ttorney for Applicant

John ‘#Z;L}




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION OF ) ORDER FOR CONTINUANCE
THE CITY OF VERMILLION FOR )

DETERMINATION OF PURCHASE PRICE OF ) EL97-020
ELECTRIC FACILITIES IN ANNEXED AREAS )

On October 20. 1997 the Pubhc Utilties Commission (Commission) received an Application
for Determmation of Purchase Pnce of Electnc Facilites in Annexed Areas (Application) from the City
of Vermillion (Vermillion) In s Apphcation, Vermillion stated that it annexed some of Clay-Union
Electnc Corporation’s (Clay-Union Electric) service area dunng the time period of November 20
1995 through Apnl 12 1996 On October 21. 1996, Vermillion adopted a resolution to purchase the
service nghts and electnc utility properties from Clay-Union Electnc pursuant to SOCL 49-34A-49

)n October 30 1996 Vermillion sent to Clay-Union Electric a Notice of Intent to Purchase Electnc
ity Properties in Annexed Areas with the amount to be caiculated in accordance with SDCL 48
34A.50 OnMay 29 1997 Clay-Union Electnc informed Vermillion that it would not consent to the
conditions contained in the Nol of Intent to Purchase In its Application, Vermilion requests that
the Commission determine the amount of the payment pursuant to 49-34A-50

According to the Application the annexed areas that are currently served by Clay-Union
Electnc are as follows

The North 220 feet of the West 298 feet of the East 588 feet of the East Half of the
Southeast Quarter (E* 4) of Section 12 Township 92 Range 52. West of the 5th
PM

Beginning at the Southwest section comer of Sec 17-92-51 thence North 2652 feet
on the center 'ine of Crawford Road to the West % comer of Sec 17-92-51 thence
East 331 feet thence South 548 86 feet. thence West 153 feet, thence South 777 57
feet thence East 21 83 feet thence South 1126 43 feet, thence East 2452 feet
thence South 200 feet to the South % comer of Sec 17.92-51 thence West 2169 feet
on the center line of Main Street thence South 339 feet, thence West 285 feet
thence North 256 feet thence East 68 feet, thence South 100 feet, thence East 126
feet thence North 183 feet 10 center ine of Main Street thence West 392 feet to point
of beginning all in Section 17-92-51 and 20-92-51. Clay County. South Dakota

The West % of the NW of Section 13. Township 92 North, Range 52 West of the
5th P M Clay County South Dakota, with the exception of the South 660 feet of the
SWY of the NW and Lot H-1 of the West ¥ of the SW¥%

On January 7 1998 Vermihion filed an Affidavit in Support of Order to Show Cause. a Motion

an Order 10 Show Cause and a Memorandum of Authonties in Support of Motion to Show

Cause »/tM hon requested that the Comrmission issue an Order to Show Cause why the following
relef should not be granted (1) a civil penalty assessed against Clay-Union Electnc in the amount
of $1000 00 for each violation of SDCL 49-34A-52 and 49-34A-66. (2) the assignment to Vermillion
of the exclusive nght to provide electnc services to all electnc energy consumers within each of the
three areas annex by Vermihon (3) a finding that Vermilhon is entitied to the temtonal
assignments and to the revenues generated from electnc service therein since October 30, 1997
4) ordenng Clay-Umon Elecinc to answer Vermillion's interrogatones and produce documents as




requested for inspection and copying and (5) awarding Vermillion other and further relief as the
Commission may find 1s just and reasonable

n a letter dated February 17 1938 Ciay-Union Electnc affirmed that it has refused to transfer

ertarn parts of s service territory to Vermillion  Clay-Union Electnc further stated that it beheved

that two issues were presented by the Application that could not be answered by the Commission

The first issue 15 whether SDCL 49-34A 1s in violation of the South Dakota Constitution for failure to

provide just compensation for the annexed property The second issue is whether SDCL 49-34A 1s

preempted by the federal legisiation authonzing and funding the Rural Utilities Service  Clay-Union
Electnc stated that ¢t would pursue these issues in the proper forum

At ts February 18 1998 meeting the Commussion considered this matter  The Commission
stened to the arguments made by both parties and took the matter under advisement At its
February 24 1998 meeting the Commission again considered this matter The Commission has
INSACHON this matter pursuant to SDCL Chapter 1-26, SDCL 49-34A-42 to 49-34A-52, 49-34A-
66 10 49-34A-69 and ARSD 20 10 01 45 The Commission voted unanimously to issue an Order
to Show Cause

On March 111968 Clay-Umon Electnc filed a Motion for Order to Stay Proceedings of the

Pubkc Utihes Commission and an Action for Declaratory Judgment in the First Judicial Circuit  Both

these documents were amended on March 24, 1998 A heanng was held on the motion for a stay

on March 24 1998 The Court issued its Memorandum Opinion on Apnil 7, 1998, denying the stay

On Apnl 15 1998 Vermilion and Clay-Union Electnc orally agreed to a Consent to Indefinite

ontinuance which was filed with the Commussion on April 17, 1998 Based upon the above filing
the heanng in this matter scheduled for Apnl 16 1998 shall be continued indefinitely

Dated at Pierre th Dakota, this ”7 day of Apnl, 1998

CERTIICATE OF SERVICE
BY ORDER OF THE COMMISSION
Commissioners Burg. Nelson and
Schoenfelder

y’ 24

WILLIAM BULLARD. JR
Executive Director
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City of REC ,-‘.\,F,\('zz’
RMILLION ‘

25 CENTER STREETY

VERMILLION, SOUTH DAKOTA 57088

PHONE (405) 424 24}

June 30, 1998

Public Unlities Commission
State Capitol Building

S00 East Capitol Avenue
Pierre, SD S7501-507(¢

RE  Cay of Vermillion v Clay-Umion Electric Corporation

Gentlemen

Enclosed herewith please find an onginal signed copy of a Stipulation and
Agreement between the City of Vermillion and Clay-Umon Electric Corporation settling
some of the differences between the parties in the above-entitled matter  As stated in
Paragraph S on Page S of the Supulation, the agreement is intended for use pursuant to

SDCL 49-34A-55 in transferring the service nghts from Clay-Union to the City and to
establish a basis on which the Public Unlities Commission may enter an Order
accordingly  If the agreement meets vour approval, will you please prepare and execute
the necessary Order

I am filing a duplicate onginal of this agreement with the Clay County Clerk of
Couns

Yours truly
CITY OF VERMILLION

N s

City Attorney

John Gors
Jeff Pederson, City Manager

Sister City of Ratingen West Germany « Home of the University of South Dakota




THE PUBLIC UTILITIES COMMISSION
OF THE

STATE OF SOUTH DAKOTA ’
RECEIVED

THE CITY OF VERMILLION,
a municipal corporation,

Applicant,

CEAY-UNION ELECTRIC,
CORPORATION, a corporation,

)
)
)
)
)
)
)
)
)
)
)

Respondent.
AND

STATE OF SOUTH DARKOTA ) IN CIRCUIT COURT
IS8
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT

CLAY-UNION ELECTRIC CORPORATION,
A Corporat'on,

Plaintifl.
STIPULATION
VS, AND
AGREEMENT
THE CITY OF VERMILLION,
A Municipal Corporation,

WHEREAS, on the dates hereinafter mentioned respectively, the City of
Vermillion ("City™) has annexed and extended its boundanies to include the three
following described termtones previously within the electnc service area of the
Respondent and PlaintifY, Clay Umon Electne Corporation (*Clay-Umon"), viz

Termtory No 1 - Annexed on November 20, 1995

The East Half (E 172) of the Southeast Quarter (SE 1/4) of Section Twelve
(12), Township Ninety-two (92), Range Fifty-two (52) West of the STH
PM . except the West 732 feet of the North 1,475 feet thereof, Clay
County, South Dakota




m comer of Sec 17-92-51 thence North

f Crawtord Road to the West 174 corner of
feet. thence South S48 86 feet, thence West
7 feet, thence bast 83 feet. thence South
to the South 1/4

285 feet. thence North 256 feet
thence South 100 feet, thence East 126 feet. thence

iter line of Mamn Street thence West 392 feet to point

Section 2-51 and 51, Clay County. South

exed on Apri 1996

fthe N\W 1'4 of Section 13, Township 92 North, Range 52

STH PM  Clay County, South Dakota, with the following

The South 660" of the SW 1/4 of the NW 1/4, and Lot H-1 of

2ofthe NW /4 and the East 172 of the NE 1/4 of Section 14

b > North. Range 52 West of the STH P M _ Clay County, South

Dakota. w he following exceptions  The South 660" of the SE 1/4 of
the NI 4 Lot H-2 ot the East 12 of the NF 174

vereafter on the 21st day of October. 1996, acting pursuant to SDCL 49-34A-49 &t
that it intended 1o exercise and perform electnic utility service
annexed areas

WHERLEAS until now . the parties have been unable to agree as to the facts and
ansfer of electncal utility service nghts pursuant 10 SDCL 49-34A-48

; 's apphication with the Public Utilities Commission

ommission o determine the amount of the payment in accordance with the

s10ns of said Section 49-34A-50

WHEREAS in the course of proceedings before the Commission and before it
heard evidence on the merits of the proceeding. Clay-Union commenced the above
entitled action for declaratory relicf wherein it prayed for judgment of the Count declaning
that the statutory procedure for determining the amount to be paid by City to Clay-Umon
and vest authonty in the Commission to make that determination in the manner
provided by SDCL 49-34A-50 15 unconstitutional, and 1 and as a pant of sad action for
declara filed its motion for a stay of all said proceedings pending before the




WHIEREAS the Count demied Clav-Umon's motion for sad Order 1o stay
fore the (
AND WHERFEAS the ¢ v agreed 10 indefinite continuance of
procecding betore the mnussion and the Commssion entered its

continuing the matter indefinitely

NOW  THEREFORE hereby stipulated by and between the parties as

and afier the 21st day of January. 1997, City shall be

have the senvice nehts and responsibiliies for serving all

¢ energy consumers over and through its own distribution lines and
n and throughout each of the three annexed termtones

ve more specifically descnibed and shall be entitled to supply

s own rates and shall be entitled 10 make charges to all

said termtones and receive and collect compensation from

i consumers until such tme as a final judgment of the above entitled
appeliate court shall be made and entered declaring or

lding that the statutory scheme established by SDCL 49-34A-
$4A-53 1 inclusive. or such matenal part thereof as defeats s

purpose. 1s unconstitutional and void

2 The City will pay to Clay-Union a cash consideration for

the transter of services and facilities and all incidental costs and losses in

each of smid annexed termtones as follows
(a) Terntory No | - The total of

o) On the aforesad date, for present day
reproduction costs. new, of the facihities being
displaced. less depreciation computed on a straight
line basis, plus an amount equal to the cost on a
nonbetterment basis of constructing any necessary
facilities 1o reintegrate Clay-Union's system outside
the annexed area after detaching the portion
displaced. the sum of $ 136233

For service nghts, an annual amount
pavable cach vear for a penod of time commencing
on the cutover date herein after established and
ending on January 21, 2004, equal to the sum of
twenty-five percent of the gross revenues received
by the City from power sales to consumers of
electnic power within the annexed area during said




car penod, computed by applying Clay-Union's

current rates
Terntory No 2 - The total

oresaid date, for present day

eproduction costs. new. of the facilities being

displaced. less depreciation computed on a straight
line basis. plus an amount equal to the cost on a
nonbetteraent basis of constructing any necessary
facilimies 1o remntegrate Clay-Union's system outside
the annexed area after detaching the portion
displaced. the sum of § 4414.18

For service nghts, an annual amo
payable each vear for a penod of tme commencing
m the cutover date herein after established and
ending on January 21. 2004, equal to the sum of
twenty-five percent of the gross revenues received
by the City from power sales to consumers of
clectric power within the annexed area during said
penod, computed by applving Clay-Union's current
rates

Termory No 3 - The total of

h On the atoresald date. for present day
reproduction costs, new, of the facilities being
displaced. less depreciation computed on a straight
line basis, plus an amount equal to the cost on a
nonbetterment basis of constructing any necessary
facuities to remtegrate Clay-Union's system outside
the annexed arca afier detaching the portion
displaced, the sum of §

) For service nghts, annual amount,
pavable each year for a period of time commencing
on the cutover date herein afier established and
ending on January 21, 2004, equal to the sum of
twentv-five percent of the gross revenues received
from power sales to consumers of electnc power
within the annexed area dunng said period
computed by applying Clay-Umon's current rates

3 In the event the South Dakota counts shall declare and hold
that the statutory scheme established by SDCL 49-34A-49 10 49-39A-53 |




uch matenal part thereof as is essential 1o its purpose, i1s
and void, City will upon the date of entry of such

service termtones to Clay-Union without further
pavments 1o be made by City to Clay-Union, and Clay
refund 1o City all sums then previously paid by City to Clay-
t day reproduction cost. new, of faciities being displaced
computed on a straight line basis, plus an amount equal
a non-bettermen: basis of constructing any necessary
wrate Clay-Umon's svstem outside annexed areas

4 The Commission has entered its order under date of April
M8 contmuing indefinntely all matters scheduled before it for April

2% Without delay. Clay-Union will proceed in Circunt Coun toward

nal determinanion of the issues raised in s AMENDED ACTION FOR
DECLARATORY JUDGMENT, and Cnty will, at all umes promptly
respond and present its case and arguments within times fixed from time

v Clay-Umion accepts the nsk of any unfavorable sua
shing by the courts ansing out of s not having appealed from the
ourt's April 29 1998 ORDER DENYING PLAINTIFF'S AMENDED
MOTION FOR ORDER TO STAY PROCEEDINGS OF PUBLIC
U TILITIES COMMISSION

s agreement 1s intended for use pursuant to SDCL 49-
34A-55 1n now transferning service nghts and other nghts and property in
the three above specifically described annexed termtones from Clay-Union
to City and. in the event the couns declare and hold that the statutory
scheme established by  SDCL  49-34A-49 10 49-34A-53 1 s
unconstitutional and vord, 1o again transfer service nights and other nghts
n said terrtones from Tty 1o Clay-Union, and the parties agree that the
Public Lulities Commussion may proceed to approve and effect such
changes without further action by erther party

6 A duplicate copy of this Supulation shall be filed by City in
the office of the Public Unlimes Commussion and in the office of the Clerk
of this Coun

Without delay each party shall execute this agreement and
other document necessary to give effect to the transfers of service
nghts comemplated herein

L} The date for cut over (switching energy to affected

customers from Clay-Union to City) shall be o days following

Commission’s approval of this agreement

It 1s further understood and agreed that on June 2. 1997, the City annexed




of the West 270 ft of the South i/2 of the SE 1/4 of Sec |
South Dakota

West 240 i of the North 172 of the NE 174 of Sec
South Dakota. heremnafier referred to as Terntory

v of April 1998 the City notified Clay-Union that it intended to

erred nght to serve electncal energy consumers in said

temtory Al the terms and condmions of this Stpulation and Agreement shall be
apphicable 1« controlling 1n the transfer of service nights from Clay-Union to the City
n said Terntory No 4 provided. however. that the date from which the City shall be
deemed to be entitled 10 the exchange of service rights in said termtory shall be July 21
199% and all payment obligations shall be calculated on or from that date instead of
January 21, 1998  All the terms and conditions of the agreement shall apply to any other
annexation occurnng after the date hereof and prior to a final determining of the pending

gation
Dated at Vermillion, South Dakota. this M""" of J“.‘& 1998

CITY OF VERMILLION CLAY-UNION ELECTRIC CORPORATION

a municipal corporation a corporation

BY (4/ ; A].h\‘ BY \p (,;ﬂ, ?/44,.04/
adigan. M,

William J

ATTEST ATTEST
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)1 lh.n\ Carlson \ruclal}'
Finance Officer
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION OF ) ORDER APPROVING
THE CITY OF VERMILLION, SOUTH DAKOTA, ) STIPULATION AND
FOR A DETERMINATION OF THE PURCHASE ) CLOSING DOCKET
PRICE OF ELECTRIC FACILITIES IN ANNEXED )
AREAS ) EL97-020

On October 20, 1997, the Public Utilities Commission (Commission) received an
Application for Determination of Purchase Price of Electric Facilities in Annexed Areas
Application) from the City of Vermillion (Vermillion) In its Application, Vermillion stated
that it annexed some of Clay-Union Electric Corporation's (Clay-Union Electric) service
area during the time period of November 20, 1995, through April 12, 1996. On October
21 199 Vermillon adopted a resolution to purchase the service rights and electric utility
propertes from Clay-Union Electric pursuant to SDCL 49-34A-49. On October 30, 1996
Vermillion sent to Ciay-Union Electric a Notice of Intent to Purchase Electric Utility
Properties in Annexed Areas. with the amount to be calculated in accordance with SDCL
49-34A-50 OnMay 29 1997 Clay-Union Electric informed Vermillion that it would not
consent to the condtions contained in the Notice of Intent to Purchase. In its Application
Vermilion requests that the Commission determine the amount of the payment pursuant
10 43-34A-50

On Jzwary 7. 1998, Vermillion filed an Affidavit in Support of Order to Show Cause
a Motion for Order. an Order to Show Cause, and a Memorandum of Authorities in Support
of Motion to Show Cause Vermillion requested that the Commission issue an Order to
Show Cause why the following relief should not be granted. (1) a civil penalty assessed
aganst Clay-Union Electric in the amount of $1000 00 for each violation of SDCL 49-34A-
52 and 49-34A66 (2) the assignment to Vermillion of the exclusive right to provide electric
services to all electnc energy consumers within each of the three areas annexed by
Vermilion (3) a finding that Vermillion is entitled to the territorial assignments and to the
revenues generated from electric service therein since October 30, 1997, (4) ordering
Clay-Union Electric to answer Vermillion's interrogatories and produce documents as
requested for inspection and copying, and (5) awarding Vermillion other and further relief
as the Commussion may find is just and reasonable

in a letter dated February 17, 1998, Clay-Union Electric affirmed that it has refused
to transfer cenain parts of its service territory to Vermillion Clay-Union Electric further
stated that it believed that two issues were presented by the Application that could not be
answered by the Commission The first issue 1s whether SDCL 49-34A is in violation of
the South Dakota Constitution for failure to provide just compensation for the annexed
property The second issue 1s whether SDCL 49-34A 1s preempted by the federal
legrsiation authonzing and funding the Rural Utilities Service  Clay-Union Electric stated
that 1t would pursue these issues in the proper forum




At its February 18, 1998 meeting, the Commission considered this matter The
Commussion listened to the arguments made by both parties and took the matter under
advisement At its February 24, 1998, meeting, the Commission again considered this
matter The Commussion voted unanimously to issue an Order to Show Cause

On March 11 1998 Clay-Union Electric filed a Motion for Order to Stay
Proceedings of the Public Utilities Commission and an Action for Declaratory Judgment
n the First Judicial Circuit  Both these documents were amended on March 24, 1998 A
hearing was held on the motion for a stay on March 24, 1998 The Court issued its
Memorandum Opinion on Apnl 7, 1998, denying the stay. On April 15, 1998, Vermillion
and Clay-Union Electric orally agreed to a Consent to Indefinite Continuance which was
filed with the Commussion on April 17 1998 Based upon the above filing, the hearing in
this matter scheduled for April 16, 1998, was continued indefinitely

On July 2. 1998 the Commission received a Stipulation and Agreement signed by
the partes According to the Stipulation and Agreement, the agreement is intended for
use pursuant to SDCL 4:1—34A 55 in transferring the service nights from Clay-Union to the
Ctty and 10 establish a basis on which the Commission may enter an Order. At its regularly

eduled July 23 1998 meeting the Commission considered whether to approve the
Stpulation and Agreement  The Commission has jurisdiction over this matter pursuant to
SDCL Chapter 1-26 SDCL 49-34A42 10 49-34A-52, 49-34A-66 to 49-34A-69, and ARSD
45 Tne Commission unanimously voted to approve the Stipulation and
Ag.'ee"\eﬂ and to close the docket It is therefore

ORDERED that the Stipulation and Agreement has been approved. It is further

ORDERED that docket EL97-020 is hereby closed

7

Dated at Pierre, South Dakota, this _~ day of Auqu

CERTIICATE OF SERVICE BY ORDER OF THE COMMISSION

The undersgred hersdy cerfes that the /
Gocument s been served odey pon ek partes of //

ot o facamie o by st coss k. ropwry sy 1A 2g

O T ECAR, AN CRPES SR Shaiean JAMES A BURG, Chalrm‘an 3

57

oo Yoo,

PAM NELSGN, Commisgjoner
V d

DER, Caimissioner
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