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ln1hc-\h,11,.,.of IN THE ,ilA TTER OF THE 
APPLICATION or THE CITY OF 
VERMILLION FOR DETERM INATION 
OF PURCHASE PRK:E OF ELECTRIC 
FACILITIES IN ANNEXED AREAS 

IW-W t..l 1 " ' 

Puhli,· I tilith·, Cn1111ni,,i1111 of 11u- Stah· of Suulh ll.tkola 



11 City of 
VERMILLION 

OCtober 16, 1997 R ( 

PUblic Util itie11 Co■aisaion 
State Capitol Buildi ng 
S00 East Capl to l Avenue 
Pierre, S D 57501-5070 

SC· 
UT1 .. 

RE: city of Ven,i 11 i on vs. Clay-Union Electr ic Corporation 

Gent.le,-en: 

Enclosed herevith please find the original and ten ( 10) 
copies of .n A.ppl ication for Deteraination of PUrchase Price 
of Electric f aciliti es n Annexed Areas presented by the 
City of Veniillion . Will you kindly file these docuaents i n 
your office . lt ia ay unders tand i ng that upon filing the 
docuaenta the co-ission vill set a tiae and place for 
hearinq on the Appl icat i on •nd v i ll send out copies of its 
order and Not ice to the parties. J! J a■ ai staken in this 
procedur e, v 1ll you please advise ae. 

1 •• caus i ng a copy or the Applicat i on to be served 
upon the r espondent , Clay-Union Electric corporat i o n . 

Thank you t or your courtesies i n this aatter . 



BBt'ORE TttB PUBLl~/IT...:.~L Tl 8S COIOUSSJON SO~T 

STATE OY SOlM'H OAJ(OTA UT Li 

THE CITY OP VERll1LLJON, ) 
a -..ni ct pal corporation, ) 

) 
Appl l e ant , ) 

RECEI ED 

) AP'PLlCATlON FOR Ot:T£RIUNATION 
vs. ) OP PURCHASE PRJCB OF ELECTRJC 

l l'AC 1 LITI BS lN ANNEXKD ARRAS 
CU.Y-U'NION Rl.ECTR I C C.-ORP. , ) 
JIICORPORATBD, • corporation,) 

) 
Respondent . ) 

The applicant, the City of Ver-aillion, a aunicipal 
corporat ion , rospectfully s tates: 

The appli c an t is a municipa l corporation, duly 
organ ized under the la\11s of the State or South Dakota, has a 
population i n excess o ! 10 , 000 and is located i n Clay 
County, South Dakota. 

11 

The post offi ce address of the applicant 's business 
office is 25 center Street, Veraillion , South Dakota 57069. 

Ill 

The appllcant O"'Tls a nd operates an electric utility 
serv ing consumers wi th i n the Ci ty and i n certa i n prescr ibed 
adjacent areas. 

I V 

The rospondent is a corporation organized unde r the 
laws of State or Sout.h Dakota f or the purpose of supplying 
electric energy and proaoting a nd extending the use thereof 
i n rural areas . 

V 

The pos t office a ddress o f the respondent is 141 0 East 
Cherry St.reet, P.O. Box 317 , Verailllon, s o 57069. 



"' 
1 he respondent own s a nd 

tnsns■ 1ss1on I i nes over whi ch 
electric energy to cons umers 
i ncluding most oJ Clay and Uni on 
Yankton County, South Da ko ta . 

VII 

oper a es electr ic power 
I t tra ns ports a nd serves 
ln large rural a r ea, 
counties a nd a portion o( 

Tha t part of respondent' s ser vi c e area, some of wh ich 
lies within and some of wh ich lies i CUDediately ad j acent to 
the City of Ver a1 JI ion Is q raph lca l ly shown on the map. 
aarked L"Xhib1t A and by reference aade a part hereof. Said 
aap also sh s the loca t ions of three separate terr i t o r ies 
recently annexed by the appli cant Ci t y and certain a reas 
within said annexed t.erritories now se rved by the respondent 
and 1n wh ich the respondent has installed the facilit i es 
wh ich are the subject of th is proceeding. The legal 
desert pt ions o t each a nnexed t e!" ri tory a nd or eac h of the 
respondent' s ser vice a r e a s wi th in t..he sai d annexed 
terntories arc 1so norc port icu1 ,u · l y set rocth i n the 
SUCCl!edtnq paragraphs V.I 11, IX and X hereof. 

VII I 

on the 20 t h day o f Novel'!lber . l 99~ the appl leant annexed 
a trac t or real pro perty leoal ly described as follows: 

The Eas t Hal ( ( E l /2) ot the Southeast Quarter ( SE 
1/ 4 ) ot Secti on T'wel ve {12) , Towns hip Ninety-two 
(92), Range ri tty- two (52 ) West or the 5TH P.H., 
except t..h e West 732 feet of the Horth I , 475 feet 
the r eof. Clay county, south Da ko ta . 

Responden t curre nt ly has s ervi ce rights i n that port i on ot 
s aid annexed terr i t ory described as f ol lows: 

The No rth 220 f ee t of the West 298 feet ot the 
Ea s t 588 feet o f the East Ha If of the Southeast 
Quarter (E 1/2 SE 1/4) o f Sect ion 12, Township 92, 
Range 52, wes t o t the 5th P .H . 

and has instal led e lec tr ical tac i lit i es to s erve one 
c onsuaer th4 rc i n. 

IX 

On the llth day of Marc h , 1996 the applicant annexed a 
trac t o f rea l property leqal ly descr i bed a s follows: 

Beginning at the southwes t sect i on corner of s e c. 
17-9 2- 5 1 thence North 2652 feet o n the center line 
o ( Crawford Road to the West 1/4 corner or Sec. 
17-92-51 thenc e Eas t ll l feet , thonce South 548 .86 
fee t , thence wes t 153 feet, thence South 777 . 57 
f eet , thence Eas t 21. 83 teet, thence South 1126.43 



feet, thence East 2452 feet, the nce South 200 feet 
to the South 1 / 4 c orner of sec . 17-92-51 t hence 
.,_est 2 169 feet on the center l i ne of Mai n Street 
thence South ll9 feet , thence Wes t 285 feet, 
thence No rth 256 feet:, thence East 68 fee t, t hence 
south 100 feet, thence Eas t 126 feet, t.hence North 
181 feet to center 11ne of Main St r eet t hence West 
192 feet to point of beqinn1nq, al 1 i n s e c t ion 17-
92-!>1 and 20- 92-51, Clay county , south Dakota. 

Respondent c urrently has serv ice nqhts t o the entire 
ennexed territory and haR l ns tal led underground elect r1 c 
faci 1 ities serving three consumers therein. 

on the 12th day o f Apri I, 1996 t he a pplicant a nnexed o 
tract of real property leqa 11 y desc r ibed as f o l lows : 

The Wes t 1/2 of the NW 1/ 4 ot Sect ion ll , 
T01i1nship 92 North , Ra nge 52 West of t he 5TH P. H. , 
Clay Coun t y, sou t h Dakota, wi th the f ollowi ng 
exc eptions: The South 660 ' of the SW 1/4 of the 
NW 1/4 ; and LotH- 1 o f t he West 1/2 of t he NW 1/ 4; 
and the £li s t 1/2 of the NE 1/ 4 o f Sectio n 14, 
Towt sh i p 92 North , Range 52 West of the 5TH P. H., 
Clay County, south Dakota, with the foll ow i ng 
except ions: The South 660' of the SE 1/ 4 o f the 
NE l/4 ; Lot H- 2 of the East 1/2 or t he NE 1/ 4 . 

Responden t. cu rrently has service rights i n tha t por tion of 
sa i d annexed terr i tory described aa fol lows: 

The West 1/2 o f t.h u NW l / 4 of sect ion ll , Towns h i p 
92 North, Range 52 West of t he 5TH P . H. ; Cl ay 
County, South Da.kot.e, wl th t he e xcept ion of t he 
south 660 feet of the s w 1/ 4 of the NW 1/ 4 and Lot 
H-1 of the Wes t 1/2 of t .he SW 1/ 4. 

and has i ns talled electr ical facili ties along the Eas t a nd 
South sides thereot , but serves no consu■ers therei n . 

XI 

Exerci s ing t s s tatutory prer ogative granted by SDCL 
49 -l4A-49 the applicant, on the 21st day of OCt ober , 1996, 
through its du ly constituted govern i ng body, a do pted a 
resolution to purc hase those electri c utili t y propert ies and 
s ervi ce rights t hen owned by the respondent wi th i n eac h o f 
the th r ee ato r eaentioned a nnexed areas . said resol ut ion 
further directed tha t notice in writing of the bounda r ies of 
sai d three annexed areas together with applicant 's offer t o 
purchase said electr ic dist.ribut ton properties a nd ri ghts t o 
1,;erve there i n be g i ven to the responden t . A copy of said 



resolut i on 1s na r ked £xh1 b1t B and 1s he reto attac hed a nd 
aad e a part ne r eot . 

XII 

on u,e 30 h day o t oc t: ot>cr, 1996 ( that: date be i nq 
wi t.n1n o n year tollow1 nq the a nnexati o n o f a ny of the s aid 
annexed are a s} t:he a pp licant, 1n writ i ng a nd by certif i ed 
■a i 1 • no t i t' 1 ed the r espondent o f tho boundaries o f the 
a nne xed a rens and cooa.un i cated to t ho respondent i t s offer 
t o pu rchas e tne e lec t ri c dis t ribution properties of the 
Def e ndant. loca ted i n s aid annexed a r eas together wi th all 
, t s ri ghts to s erve s uc h areas t or a c a s h considerat ion t o 
be d e te rm i ned i n thE' manner p r ovided by SDCL 49-HA- 50 t:o 
49- l 4A- S2, inc lusi ve, a nd to be c al c ulated i n accordnnce 
wi th the f o r mu l n se t f o rth i n SDCL 49- l 4A-50 . A copy o f 
sa, not ice . a tt llched aaps required by SDCL 49- 34A-49, 
letter o f t.rans■ i t:t:a l and proof o f a.ailing are coll e c ti vely 
ma rked Exh i b i t C a nd a ttac he-1 hereto a nd 111ade a part 
hereo f . 

XI 1 I 

On the 29 t h day 0 1 Ha y . 1997, by let:t:er t.o J e t f 
Ped erson. the res pondent i nf o rmed the a pplicant t:hat i t. 
would not. consen t t o the conditions set fortn i n t.he OCt:obe!" 
30, 19 96 No t ice o l Int.ent and ever s i nce that date has 
d 1 i ned t o engage 1n the process a nt icipated i n SOCL 49-
l 4A- 52 . Co nsequent ly, the part ies hn ve been u na bl e t.o agree 
as to the aJDOunt o f c ash consideration to be paid by the 
app l icant t o the respondent.. A copy o f respondent's letter 
of Hay 29, 1997 is marked Exh i b i t. D and is hereto at.tached. 

WHEREPORE the appli c ant r eques t s that the Coaai ssi on , 
aft.er not. Jee and hearing, determi ne the a mount of t .he 
payment. t o be aade by the appl i cant. to the respondent. i n 
a cco r d a nc e with SOCL 49-H A- 50. 

Dated at ve r■ ll 1 ion , South Dakota, this -1L day of 
OCtober , 1997. 

~~ 
P . O. Box 4 15 
veral l li on , so 57069 
(60S) 624-2619 

TtfE CITY 0 1' VERlllLWON, 
a ■un ici paJ corporatio n 



STATE Of SOUTH OAXOO'A ) 
: 55 

COUNTY Of Cl.A Y } 

Wi llia■ J. Rad i gan, being first duly sworn on his oath 
deposes and says that th is the duly elected, qualified and 
act ing ■ayor o r the cl ty or ver■i l lion, a ■unicipal 
corporat ion, naaed as applicant in the a bove and foregoing 
a pplicat ion and that he has read the sa■e and knows the 
content thereof except as to those matters stated on 
i nfor■ation and belief, and as to thos e ■atter:-s he believes 
lt to be true. 

Subsc r ibed and Gworn to betore 11e this -1.£.... day o f 
OCtober, 1997 . 

v":/khLfi~ 
(SEAL ) My coanission Expires: 7 .. 5 .. :ux,f 



APPLICATION EXHIBIT A 
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I, M.'"t.a"?' .. r• . -,1 !s.-:, , 10 hereby cP rtify t ha I am the dul y 
di:f .r • ..,1. 1 .. ,1.~ .1e1 .. r:J -1cting Citf Finance Office r o f the Ci y 
~ ·:f': - :. ~. _,r. , ~ ,;y -::..;nt ;· , south Dakota ; that as such o ff ice r I 

a: .. ,i i:,H, i t.e rhr.ances , Resr.ilJ t ions and Mj nu es o f the 
, , · •:err.di :1 : 1ti,1 the foreqo1ng is a rue and co rrec copy 

:re.: ·:.~ ...,oq1n.sl r . ,.'I co,rnc1l minutes o !" he 21 st day o f 
· ct,. :, :~ ... . Peso!..it:.on Appr oving Elec rical Service 

:~rr.• r.a . A.1\.~!-1·, .::m , tha ! have caref lly compared sai copy 
'"··t. ·~ ..... :.,:;trid, anJ ie se and s ta e hat the same is a rue , 

? !''!' • a:, t authen1. 1 r-o y thereof . 

=•jr ,r ,i"re,_ •· 'or., ,·u-.: . .:•ko a this Is day o f 0c o be r, 1991 . 

~~ a //f!/~ 1il nre Off 1 ce r 

;. ... d · ,. r ~p...,n:-,~ Electrir:al Service Terri o rial 
i,. J; .. • 5 ~ • I ~. 

: • :• rr""S""n· .n Cla}' Un1e;n E ~c r ic, resented and read a 
·a• r -e-. · o : ros1· :on on · he loss of el PC de serv ice ngh s. On 

tP~.s.• : ·!• r.ay , .. 1 n ~~er'"tn,: aoa r d of Directors, Gene ral 
~ar.a~r.t F-a,..! Pcter:.s .. nd Chairman of t he Board Dan O' Connor were 
p· ser,t tc ,;1nswer questions r eg,H in he s atement of posi ion . 
: 1.sc- ... ~l'l-~!"I !ol lcwed on I he servi e area . Harold Holoch , 
~sa•.an· En~in er , revl•wed he pa r cels o f p r operty hat have 
oeer, anrie::ed by :.. e c1 y u r in he las year which he 
reso ~l.tion w 11 s a t t t:,. p rocess of the ci y acqu iring the 
~,.rv.-e r1at,ts . 

..114 -=--li 
Afte-:- reamn · he sar.?e once , Alderman Koi ak moved adoption of the 
0 es ....,. v i n aJ ' ho r 1Zin · he, following: 

::JJ-::,..£ l" F :HTf.tlT TO PUPC!-'.ASE £LECTRlC 
•--::~!7Y r'fltf-f.P7tES W Nnf£XEO AREAS 

70 <.A!-"?~: .. :, ELEC:'PIC COOP , A COOPERATIVE ASSOC IATI ON, 
\"::?-~ !i.~! •;, 5 ·•rH CtAK A: 

L.ra.,: · · ..;· ·· .; .. -1-.A- 4 q , t,e Ciq· or Ve rroi l!ion, a munic.pal 
co : to· .or., wrL. :.µ~ ra es a n elec r1cal u 1 l i y , ( he City) 
hP: et; no .f1es Clay• n1on £ ectri c Coop . an electti c cooperat ive 
ass,:i,·a• .r:i~. · t-:s1;. -- t.e l"'l • y in ends · o e;.:e.rcise its s atutorily 

o::~""trE":f :-1:;-:,_31 t.o ser\'c elec rica. Pne r gy o customers in hose 
·hree are,u , ., 1ch a re hereina f er rr.ore particula r ly descnbed 
a:-,!l wr-.• ""· WPIC ~nnP.::ed to he Cl ty on he dates hereinafter 
:t.""r. · . ~,ed , •:.1: 

-:"tif' Ea• · 11.1..[ E 1/2 o : the So theas ar et (S£ 1/ 4 ) o! 

APPLICATION EXKIBIT-1i-



pr- • .r..- ';W""•'·'"" :_ , ; ...,~.,r.i r fh r.p • y- 0 ',,/O 2) , Ran')e F'if y - WO 
"I w""s' : . .. ,. 7H r. :1.., ,,.::,..eFt · hf' We~: 132 fee o f he llonh 

:,.;-• : "e · tt·r""c :, -.dJ' · ... :-i • y , So, th Llakota. 

F .. ; .... ,::-,'.l a· • r,- .5o·J '!'1-..."!tt ,ect ;on r nf' r o f s e c . 17- 0 2 - 51 hence 
•• :- ·· .. 1 E.. .. :,. •.• r: ·, .,~ ·pr, • ez i1nc· : rrawfo r ? oad o he Wes 
• ~ "::,P : H .. . : -.... -':,i • t-.par-r :1,, 3 l feet, hence Sou h 

.; ..... :..-.e· , · ~.,-:,_,.. i\ r• · l'i' ft>Pt , · hence sou h 177 . 57 feet , 
·•.•:-." E-ls· .: . ~· :e,-.• . •t-,er.-:e sou· h :1.: i:: ,4 3 fee , thence Eas 

.; :,f'., · •.Pr •p ~~ i•t ... '11 fei>t r .. P Sou th 1/ 4 co rner o f Sec . 
. ---.- l · t.rr.·• i.' (·'.'I. ' .:,:. l""l on 1.t;~ ren er line o f Main Stre 
•~_,-..,,..:. ... • ~- ~,-.1 t e'!·, 1f1~nce We5" r- :!85 1ee , thence Uo rth 256 
:( · • tt,,-.:. 4 f:dS ' rr,, :ci:-1, then,;c South 100 feet, henc e E:as 12 
!M•', •r."r-. e t: r:r. 1~·, :"e ' c cente r inc o f Ma in S r ee hence 
flli" "!I ' 1:.. :,,,. . · ~n· : b<~tnning , all in Sec ion 17-92-51 and 

.... - ! , ,...,,. .... • y • .:; ut h ra ,:ota . 

7:-.~ llrl .,.~ .. : · he ff,i' 1 4 o f Section 13, To wnshi p 92 No rth, 
Pa:-.;P L,_ ~.,. ~ . ! , n .. 5TH P .H., ,:l ay Co nty , Sou h Oa k.o a, with 
' !"." : •• w ... , , t>,:"'('P ' ~ r.~: 7he Sou t h 60 ' o f the SW 1/ 4 o f he NW 
: 4; ::a~d :. • !i - '. c ~ · he Wes 1/2 o f e l:W 1/ 4; and he East 1/2 

i ·r,.- m: : 4 t Sec -- 10. 14, To·.ms 1 2 llo r h, Range 52 West of 
• J"!,. ~7 !-! r .M. , l"':ay ~o·..mty , o th Oako a , wi h the f ol lowing 
P;:r:er · : :'.S : -:-r.e Sou , h f O' o f the SE 1/4 o f the NE 1/ 4 ; Lot H- 2 
o! · he Ea.t l o f the !IE 1 4. 

Anr,,..eo '"''· hfr•. 12 , 10 f • 

.. al".l se:-·nce clr"':lS an~ al~o esc ri b~d g raph ically on maps of he 
r1 • y -:! ·;f:' :c. .!L"::n , cor ic!I o f which are anne~ed here o and 
,.,. :- •• •.,.,j t,,.rew• · ~. 

-t,.,. r1•:; ! urt ~,Pr n.::iut1es rt ay-Uni o n Electric that he Ci y is 
o1wa: e .,f r . ay-••nio:i E ectt1c is ribu ion proper ies being 
. ·• · ~1 ;.; .•hin · te he r ein a ve esc r i bed proper y. The City 
!!ers '.o purchase · he ,.l.,.c r1c dis ribu ion properties of Clay-

1:-.:c"'l :£ _,. . · r :,.. !l"t'lir:.:i e::1s 1ng c usto mers located wi hin he 
ar.nf'.:e1 a :- ~as · oge • ~e : w1 • h aL. o ! he u lli y ' s rJgh s o serve 
o1.:!'".::-. .!ad ,l!'~a~ t or ci ·ash conside ra i o n whi ch shall consist o f 
'!",,. ~:-~.s"'r '· 1ay repr('1ur 10n cost , new, o f he facilities being 
a"".:i.: :-,.i. .es, 1l"pr eciation comp ted on a .s raight-llne basis; 
r. ... , a:. ,:s.e.,..,r.t '"q'\.il. • r hc cos t o n a nonbet ermen basis o f 

.--5 • :-# • .:-• .:: n1· nec.,.ssa :- 1· :ac1:1 · 1e$ o 1e ntegrate the system 
: c.a,-":-.~ .. :- £le-: r ic outs . ·je the -anne::ed area after de aching 

·-:• ;::.r-:-•. • ~ sold . The Ci ,. ./ offe r s t o pay as compensat ion 
!::i:- .,,.:v .. e :-1qhts an ar.nual aooun , paya le each year for: a 
~tr ... : ?e..-e:s. "1 y.,.3 t s, ~q a l o hf' sum o f Twenty-F'i ve (2~ \ ) 
~-e:o:'!":--* "H · h,. or~ss tiP\·cn es rec f:'i ved from power sales to 
--cns-:'!'rs tf e ec nc we t with in each 01 he annexed areas 
:L:-.::1 sa.'l ,,,.ve-n 7 yf'ar per iod . Gr o ss revenues r eceived .sha ll 



tf· -,,, . .. :r::.r.e1 l:,- ar.:..y.~.~ • t.p, :-a· .r; ef f ec t y t:!a y-Union 
E ...... .. :. ..., r a -- f" J-." • 1r .. of t.e r u ?,..hases . 

:r. · t.e r·:P.;": -- -- t. ..... : . ~n1 ·1ay- 11n1,;:, Elerc, ric Coopera i\•e 
A•~c : l' :""':-: a r. ,. .;:-.c:t , .. • aq Lee s .. o the aoo n o e pa1 , he 
-. · , w.1: c1rp:·; • ·t," F11t'-i.1r 1· -- i1.1t 1<>s t:omr.iiss1 o n o f he Sae 

· .- ~· t, ~a ,.- · a, n"1~p~ • 11.:J the Com.-n1ssion , afte r noti c e an 
!",P'l!'1nq , • lP ' P!'::.:.r, .. · t ... ar:io nt of he aymen in accorda nc e 
...... sr,c~ .;:..;.;,;-~ . 

7".e • ~ :-. w1~ ~,, ..... r: l r-'1 b;r• id'1e r m,1n 'i'elve r on . Al derman Burbach 
: .. :;~es· , · ., 1t.,, · ,3.r. t1• r,p 1s em loy~d "'l Cl ay Uni o n Elec r ic . 
:'di -JSS! ~ : •• we1 :tr,:: · he question o f the adop ion o ! the 
Ff"~ .-· 1cr • .,..,u1 pre~eri• ,..,1 t o r a vote o f the GovPrni ng Body . 7 
·e!tl:":-!' ·: • e1 .. r. f;:n• r f an O rr-Prnbe rs vo ed in op si ion o 
• r:.p F~so .. ·-• icr, . Ma y r P,1diqar: decl ared ha he Pesolu 10n ,1as 
a:1-;:-- .. 1 . 



Oc·:iber 30, 1996 

Mr . ?au Roberts. Manager 
Cl a y Uraon E ectnc Cor-po rat1o n 
? . O. Bo x 317 
'Jermillion , SO 570 9 

Dear Pau . 

In a ccordanc e with action taken by the Vermillion City 
Counc1 o n Oc t ober 7. 1996, I am cor.veying to Clay Union Elect r ic 
Corporac.ion thu Not1ce o f Intent to Purchase Elec tric Utility 
?rope:-ties in A..·10exed A.reas. Att.ached 1s the required map ...,hich 
outl 1nes the a reas wh ich the City intends t o serve in con j unct i on 
with :. ts recent a r'.nexat ions. 

The ClC. / 18 aware o f the existence of Clay Union faci lities 
serv:.ng :-es:.den.ces at. 515 S . Crawford, 501 S. Crawford, and a 
house under c onst:-uction at 4 27 S. Crawford. Addit i onally, the 
KELO t ower at 1930 N. University 1s i ncluded ••fithin the area 
def ined 1n the Notice . 

I respect.ful l y request a cknowledgement o f the offer to 
purc hase which is contained within the Not1ce . We would like to 
set up a rceet i ng i n the near fut ure to begin discussions re l ated 
t o erms of fac i lities purchase as we ll as re i ntegration timeta ­
ble• for construct ion and system cut.over. 

S i ncerely , 

Jef!rey A . ?ederson 
Ct t.y l"'.anaqe :-

e:-iclosures 

APPLICATION EXHIBIT_L 
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NOTICE OF INTENT TO PO'RCRASE 
ELECTRIC UTILITY PROPERTIES 

IS ANNEXED AREAS 

7 C C:..AY • ... "N:CN :::.E.c:-R. : C COOP. 1' COOP £RA7!VE i\SSOC:i\TION, VERMILL ION, 
SCt."'7H OA.;cOTA : 

?u:-sua~::. to soc:. 49· HA·-19 , t he City of Vermillion, a 

rr,u:uc1 ;:ia l cor-;x:ration , wh.:. c h operates an electncal utility, (the 

Clty ) hereby :i.oti!ies Clay-Union Electric Coop, an electric 

cocperative association, that t he City intends to exercise its 

.scatut.or!.ly cor.!er:-ed r.:.c.;h:s to serve electrical ene:-gy to 

c:.:stome:-s i..n those t!'lree a:-eas . wh i ch a:-e hereina!te:- more 

pa:-::..:.cu l a:-!. y d.esc :-.:.:ec a:r.C ·• h1c!':. we:-~ annexed t.o ::he Cny en t?-.e 

Cates ~e:-e.:.:1a!te:- ment:.c :-.ed , v:. :: . 

7 !":.e East H,l! CE !./2 1 cf the Southeast Quarce:- (SE 1 / 4 ) 
of Sect.1.on Twe lve (1 2 ), Townshi.p Ninet.y•two 1921, Range 
F1!ty-two ( 52 1 West o f the 5TH P . M .• @xcept the Wes t 732 
feet of the North l, ;;, 75 feet thereof , Clay County. South 
Dakota. 

An.".exed Novembe r 20 , 1995 . 

aeg1:-.nins at the Southwest. sect ion corner o! Sec . 17·92-
51 thence North 2652 feet on th@ center line of Crawford 
Road. to the West 1 / 4 corner of Sec . 17-92·51 thence Eas t 
331 feet , thence South 548 .86 feet, thence West 153 feet , 
thence South 777 . 57 fee t. , thence Eas t 21 . 83 feet , thence 
South 1126. 43 feet , the!lce East 24 52 feet, thence Sout h 
20.l feet t o the South l / 4 corner of Sec . 17•92· 5 1 the!lce 
West 2169 feet on the center line of Main Street thencll!: 
South 3 39 feet, r.!i.e:icll!: West 285 feet , thence Nort.h 256 
!eet , the:-tce Ea.at 68 fe~t. t!i.e:icll!: South 1 00 ~eet. thence 
East 126 feet , t !\e::ce North 11!3 feet t o center line o! 
Ma i :'l St:--eet t!ence West 332 feet co point of begiMinc.;, 
a!. l i.n Sect ion l7·92·Sl a:,.d 20-92-51, Clay County, Sout~ 
Dakota 

An."'lex@d on Mareh 11, 1996. 

:'he W@st 1 / 2 of the NW 1 / 4 of Section 13, Township 92 
Sorth, Ra:'l.ge 52 west of the 5TH P.M .• Clay County , Sout h 
Dakota, wi th the !olloving- exceptions: The South 660' of 
:he: SW l / 4 o f t~e NW 1 / 4 ; anC Lot H· l o f the West 1 /2 o: 



:.!':e :,.w,; : .; a::.C :.!'!e Eas t : : of t!':e ITT: l / 4 of Sec: ion i;, 
7..::: w:-.s:i.:.. ,:; !?:'.! ~en!': . Ra:-tge S:! Wes: of the 5TH P.M. , Clay 
Cc ::::: y. S.:1,,;th ::iakota . "':.:.h t!':e follow1ng exceptions: The 
S01,,;.t?-. 5e;• c!' :!'le SE ! -I o !' the SE 1 / 4; Lot H-2 of the 
~St : : Cf t?':.e ~"E : -I • 

.:...-.::e.xee .::: ~:-:. : :: . :996 

:!:e C:.:y cf ·~·e =-:. :::.c!':.. ccp:.es cf '"'!'l.:.c?: a:-e annexed he :-e:.o am~ 

7 he C:.:y !'..::--:=e=- ::c :.!:.es !.ay-Un:.or. E:ectri.c that the Ci:y is 

awa::"'t! ef c:.1y-:':::.e:-:. E:ec::-- 1<: :>u::l..~ut:..on proper:. i es beb.g located 

w:.:!::.:: :!-..e !-:e:--e:.::. a..xve Cesc:--:.~i:! prope:--ty. The City o!!e:-s to 

p.::=:-;..,1se :::e e:ee-::-:.e :!:.s::-:..:1..::.:::.:: prope:ties of Clay-:J:: ion 

:::ect:-:.e se:-::.::.; ex_s::.::g e-.;.s: : ~:-s located wi th:.:: t!-.e a.:-_-,exed 

a:-eas t~e:.::.e:- w:.: h a:: ef t!:e ut :.:~:y • s rights to se:-ve -J:. t!'ll.:-. 

sa l.C a:-eas fer ,1 cas:1. cons Ce:-a::.1cr: which shall c:msist e! c he 

;;:-ese::.t -CAy :-e;::-0Cuc:1or. c:at. . ::ew. of the fac:.lities bei:i.g 

ac~:.:-ef! . :ess Ce?:::-ecatio:: C:::ffl':p:t.:te<! or: a st:-a ight- li::e basis ; p:us 

a.n amcunt •~Ja: t o t!':e --:oat o :: a nonbette:-ment basis of 

cor:.st:-uct:.:.s a:l;y :ie cessa:y fi1c:.:1:.:.es -:o rei:ttegra.te the system o! 

C!ay -t:':: !.Cn E:ec-: ::.c outs:.de the a:..-,exeC area afte::- detach!. :ig the 

por:. icr. -:o be •old . The City of!er• to pay as compensation fo r 

11e?"'"J:.ce r ight.s .L'": &r-"lua.1 a.mcunt. . pi1yable each year for • period of 

seven (7 yea:-s , ec;ua: to the su o! TW@ =1ty- F'1ve ( 2St l pe:-ce :-:. t o ! 

t.:ie g:-oss re•;e.nues rece ived !r.:im powe::- sales to co nsume:-s o! 

e:lec:.:-ic powe:- w:.t?::.n each of the an..,,exed areas du:- i :,g s a id s even 

(7 J year period. Gr oss :-evenues received shal be determined by 

applylng the rat~ in effect by Cl ay -Union El ectr ic Coop a t. the t.ime 

o f t:he purchase■ . 



:~ :!'::e e•:e::: :!'::e ::.:y a::C: C!ay-Un:.0:1 E!ec::-ic Coope :-a::.ve 

A..ssoc:.a::.:.o n a:-e -..i ::a::~ t:: ag:-ee as t o ::.he arnou!"!t ::.o be pa1.C , the 

Ci..ty wl.11 apply t o the ?~::.:.:.c titi..lit::.es Comm i ssicn of the Stace of 

Sc th Dako ta , :-etr,.;es::.::g :::e C::ir.1.,i1ss1on, a!te:- ::oc1ce and hea:-:.:i.g , 

: o det e:'"71:.::e ::.he a~u!"!t c ! t!'l.e ;:a~e::c :.n acco:-Ca:-:.ce w:.th soc:.. .; s­

HA -5C. 

Da::.ed at Ve:-,,i1 ! ! :.c:-:. , Scuth Dakota ::.h:.s .2J_ d ay of 

~o"kb~~'~"'~------· 199• . 

Fl!"!ance 0f!1.ce :-

THE C:TY OF VEiU1ILLION, 
a mun1c1pal co rpora t1on 
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Clay-Union Electric Corporation 
PO Box3l7 v .. rmilhnn. S.,u1h 0 .,!,,.111.1 :Yi0ti9 Phone 16().';1 6:!-& .:Z6i :\ 

rax ,so.r;, 6t4-5M6 

Jeff Pederson. C11y \'l ana~c:t 
H Center trttt 
C11y of \ 'mrulhon 57069 

\'emulhon. South DU:011 S 069 

Dear Jeff 

Thts letter 1s in response to your letter of October 30, 1996, and the May 2. 1997 
kttcr of John 81lhng. Deputy C11y Attorney. rcgardmy the Noucc: of lntrnt to Purchase 
E1ecmc L11htv Propcn1cs 

,\ 1 11s ~!av 1997 board mccung. the Board ofD1rcc:1ors of Clay Union Eltttnc 
\Olcd no1 o con~, 10 1hc cond11 1ons set fonh in the October JO. 19% Noucc of lnu:nt 

1) 
APPLICATION EXHIBIT-

U--=========== We put \'a lul! on he hne.=== =======~ 



11 City of 
VERMILLION 

H CIJffDI ITMET 
VIMIUJON. IOUTH DAKOTA 17011 

..,.., ltllllM4MI 

RECEIVED 

OCtober 22, 1997 

Public Utilit:ies co-ission 
State Capitol Building 
500 East Capitol Avenue 
Pierre, SD 57501-5070 

RE: Ci ty of veraillion vs. Clay-Un ion Electric Corporation 

Gentleaen: 

Enc losed herein ls the original Sher itt ' s Return for 
s erv ice of our a pplication upon Clay-Union Electric . 

Yours truly, 
CITY Of VERMILLION 

K~ ~AJ-_ 
City Attorney 

KW/ sd 

Encl. 



SHERIFF•s RETURN 
And Da y Book Entry 

STATE OF SOUTH DAKOTA, COUNTY OF CLAY , SS. 

I , ut .Ct PllSICl , fimlf o! Clar Cc ttJ , U ., hrt~J ctrtifJ nd utm Ult th m m d p1pm lim d below mt hto IJ lndl 
lot Htfl(t 01 11/11/17 , 1.:.4 tu t o: ll / lt/11 , I t,1, lllfd th IIU lpcll th •!Uh m d LID PCIIU bf 4tllmht 
t0 u~ lt.11 111 uu u ,! LID NIIIU ptuo11 llf , tru ud cormt coplu of u ld ch ll procu1 tt 

~ s~ u tr of Cl•J. sut1 o\~~\:•~:!';i::!,'c~:~; b:
1
:~~!!~' th t 1 h o, th perm 10 m n d to bt tit mt RECEIVED 

1. m11m101 rot tnru1ur101 1 1u, 

2. ormtwl U!CIQPlUCtUC 
1. rmum:s u unm uw 

, . lnLlmlot IDIIITS ·u.c ID' 

lflf 
J ltl 

I I Sf 

Ve ra i 11 ion~ South Dako~a 10/ 20/97 

UNPAI D 

S 17 . 50 

Date pa i d : 

Check I : 
Check I : 
Che ckl: 

m cm 0, nmm01 
l lUIICI PU COltOU!IOI 

CUMIIOlmm1c cou . 
IICOIPOUJlt,l C'OUOUTIO 

UCII UD PIOI : WTII HUS 

muss: PO IOI m ,nUILLIOl ,SD mn 

OCI 2 1997 

,u1nirr 

nnmn 

111 DIRJtut 

un mD: 11/111'1 nnu: umm tnmu: 11/21/U 

llfflt COGIT : 

" nD!I nmo: au 

a,01 nM mm: uo oott 

TIU SURD: tm lu 

Ray■ond D. Paasick 

Sher i ff 

"' '-~v~----
teaue K. Kepha r t 
Deputy Sheriff 

CLAY COUNTY SHERIFF 
15 WASHINGTON ST . 
VERMILLION, SD 5 7069- 2031 

BALAJICI DUI : S 17 . 50 <--- PLBASI PAT THIS ANOCINT . 



8 0GUC . WCCK S OILLINOS III COL LIER 

Noveaber 14, 1997 

Public Ut. lll t. i es Com.aission 
St.at.e Capit.ol Bu il d i ng 
500 East. Capi t.ol Avenue 
Pierre, so 57501 - 5070 

NO! ' 199/ 
SourH DA K 
unu11rs co~~M4 •usuc 

ISSION 

RE : Ct t.y of Ver■ i 11 i on vs . Clay-Union Electric Corporat ion 

Gent le.en : 

Enclosed herein is the origi na l Interrogatories and 
Requests ro r Produc t i on of Documents t'or the above matter . 
Would you kindly file these of record. 

Thank you. 



£L f7- Cl2tJ 

8.EPORZ THE PUBLIC tn"ILJTIBS CCNIISSIOII 
OP THE RECEIVED 

Nov , 
STATE OP scxmt DIJ{O'J'A 

'l'ID CITY OP' VP.JtlULLIOII, 
• auniclpal corporation, 

) 
) 
) 

Applicant, ) 

CLAY-OIIIOII ELECTRIC 
ax>PDATfVE, a corporation, 

Respondent • 

) 
) 
) 
) 
) 
) 
) 

sour11 o 199/ 
UT/t,r,Es%~~ PUBt,c 

.. .,,,,ss,o~ 

APPLICAMT CITY OP VDllILLIOll'S 
RIQUBST P0R PROOUCTIOII OP 

DOCUNDfT'S TO RBSPOlmDIT 

TO : CLAY - UNION £L£CTRIC COOPERATIVE, A CORPORATION 

COMES NOW, the Ci ty of Ver■illion, South Dakota, and, 
pursuant t o SOCL l !>-6-3 4, request Respondent to produce and 
pe.ra i t counse l tor Applicant t<, i nspect and c opy each of the 
followi ng docwaenta : 

1. Identify and produc e copies of all contracts, 
pr ice l ist.s , price quotes, invoices or other like docuaenta 
1n your possession o r subj ect to your control corroborating 
you r ansve rs to the acco■panying Interrogatories No . 2 , 18, 
and l2, respect i vely. 

2. Identify and produce a c opy ot those of your book 
en·t..ries which s how or rro■ wh ich you sade the calculations 
esu .bl 1shinq the va l ues set forth in your answers to the 
a ccoapeny i nq lnterroqatori es No. l, 19 and ll, respectively. 

l. Identify and produce a c opy o r those or your book 
ent.r i es vhich s how all the va l ues set forth in your answe rs 
to the accoapanying Interroqatories No . 4, 20 and 34, 
respect i vely . 

4 . Identify and produce copies o f all contracts, 
price l iat a, price quotes, invoices or other like docuaents 
1n you r possession o r subject to your control corroborating 
your answe r s to the acco■panying I nterroq:atoriea No . 6, 13 , 
and )7, rttspectively . 

5. Identity and produc e copies of all con-cracts, 
pr ce list.., price quotes, i nvoices or other like docu■enta 
in your possession or subject to your control corroborating 
your ans wers t o tho aceo■panyJ ng Interrogatories No . 9, 23 , 
and 38, respective ly . 

6. I dentify and produce your e■ploye• classiticat ion 
list. 



7 . Jdenti Cy and produce your wage scale 1 is t s how l nq 
t.he hourly. week ly , or monthly, as the case may be, wage tor 
eac h c lass of e■ployee ment ioned i n your e mployee 
chs1u f1 cat i on l is t produced in response to the preceding 
reques t No. 6. 

8. Identify and produce your records disclosing the 
nu:cber o f k l lovat.t. hours consumed by each of your consumers 
o r patrons l ocated in each of the a nnexed areas desc r ibed i n 
the acco■panying Interrogat or i es No. 1, 17, and 3 1 during 
e a c h o f the ten yea r s next preceding the date hereof. 

Appl leant r equea t. 11 that the aforesaid documents be mado 
ava i lable tor i nspect.ion a nd c opying at the oft ice of tho 
Ci ty Manager at s uc h reasonable t i mes as nay be agreed upon 
o r , i n the alternative , that a leqible photocopy be 
furni s hed t o counsel. 

Dated a t Ver■ tl I ion , South Dakota, this 14th day or 
Noveaber , 1 997. 

BOCUE, WEDS , BILLINGS , COLLIER 

BY:~ 
rtnNeei..,cltyitorney 

City of Ve rai llion 
P . O . Box 435 
veraillion , so 57069-0435 
( 605) 624-2619 

CERTIFICATE OF SERVICE 

serv i ce of the above a nd roreqoinq Applic ant Ci ty of 
Ver■ 1 l lion's Request for Production ot Documents to 
Respondent was served upon the Respondent at the tollow i nq 
address: 

Clay- Union Electric Cooperative 
ATTN: Kr. Paul Roberts 
141 o East Cherry Street 
ve r■ i 11 ion. so 57069 

on the 14th day of Nove■ber, 1997 , by malli ng a true and 
correct lpy thereof by Uni ted States Ka il , wi th first class 
postage prepa id thereon at vermi 11 ton, South Dakota . 



BEP'OR.E 1'K.£ PUBLIC tn'ILJTI ES a»MJSSIOII 
OP flt£ 

STATE OP soant DAKOTA 

Ttllt CITY OP VERIClLLION • 
a aun i clpal corporation, 

) 
) 
) 

Applicant , ) 

RECEIVED 

NOV ' 1991 
>our,, DA 
UTILITIES c"oOTA. PUBLIC 

MM1ss1o~ 

) 
) 

APPLICANT ' S JIITIIUIDGATORIZS 
(PIRST SIT) 

CLAY-UWJOII ELP,C'TIU C 
<XX>PZRATTVf! , a corporation, 

Respondent . 

) 
) 
) 
) 
) 

'1'0: CI>.Y- UHIOH ELECTRI C COOPERATIVE, A CORPORATION 

App licant. Ci ty of ver■ i 11 ion, hereby requests answers 

u, t.he following Interrogator ies , pursuant to SDCL 15-6-33. 

You are re■inded that your answers must i nclude all 

i nforution available not only to you, but alao to your 

agents: . att orneys, insurers or officers who have info·nutiun 

ava t lable t.o you upon your i nquiry to the■. 

TNTERRCKiAmBY NO ) • Please describe and ident i fy each 
1te• of your e l ectric distribution properties located within 
Ule fol loving described real property annexed i nto the City 
of Veraillion, south Dako'ta on tho 20th day or Novellber, 
1995, viz: 

The East Half (E 1/2) of tne southeast Quarter (SE 
1/4) or section Twelve (12), Townahip Ninety-two 
( 92 ). Range Pifty-tvo (52J Mea t of tne 5TH P.M., 
except the west 732 feot of tho North l , 475 fee t 
thereof, Clay county , South Oak.Ota. 

I NTERWX:A1'lRY MO 2 • Mi th reapect to each i tea of 
property aentioned i n your a ns wer to lnte.r roqatory No. 1, 
state t.he l ollovinq : 

a . The naae o! t.he person fro■ who■ you purchased or 
othervise acquired the ite■. 

b. The date of pu.rchase or other acquisi t ion. 



c. The brand naae, aodel and 11anufacturer of the 
ite11 . 

d. The unit pr ice you paid for t.he l tea 

e . The a110un t o f depreciation yo u have take n o n each 
such i tea. 

f. The value at wh ich you now carry the itoa on your 
corpontte r ecords . 

q. Your s tateae nt desc r ibing the condition of the 
l teo. 

INTEBRCXiATQRY N Please s ta t e the present t o ta l book 
value o f all the .i te■s desc r i bed .in your a ns wer to 
Interrogatory No. I • 

IHTERROG A.fflRY NO 4 • Please s tate the total book value 
or all the el ect1 ic dist ribution properties of Clay-Union 
Elect.rte coop, whe rever located and lffhe ther i nstalled or i n 
s t orage. 

TNTEBROGAD1RY NO 5 · ae■ize a nd describe all iteu ot 
the pr operties of Clay- Un i on Electric Coop other than 
electr ic d ist r ibut ion propert ies, the value o f which was 
requested in interrogatory No . 4, a nd s tate the book value 
of each it.ea . 

I MTERROC61Y>BY NO 6 · Wi th re■pect to e ach i te■ of 
property aentioned i n your answer to Interrogatory No . 1, 
s tate the following : 

a . The present day reproduc t ion cost new o f the 
lte■ co■puted as of each or the following 
dates: 

( 1) January 30, 1997 ~ and 

( 2) The date of your a ns wer. 

b. The depreciation co■puted on a straight-line basis 
according to ord i nary a ccounting princi ples fro■ 
each of the dates 11entioned i n lnte.rrogatory No . 
6a a.bove . 

TMTERROGA.ml Y NO 7 · Please s t a te the total present day 
reproduction cost new value of all i te■s aentioned in your 
ansver to Interrogatory No. 6 resultinq after deduct i ng 
depreciat ion co■puted on a s tra ight-line bas is. 

IMTERRCXi-ATDRY NQ A· Please i t e11ize, descr i be and 
i dentity each i te■ or ■aterials and goods nec essa ry i n the 
construct i on, on a nonbetteraent basis, of facilities 



necessary to re1nteqrate Clay-Unionis ayste■ outside the 
annexed area descr ibed i n lnterroqatory No. l after 
detachtnq the port.ion acqt!i red by the City. 

THTEBB0GA.1DRY HD ~ With respect to each 1 t.em o t' 
property aentioned i n your answer to lnterroqatory No . 8, 
pl ease st.ate: 

a. The brand naae, model and manufactu.rer of the 
i t e m. 

b. The unit 11st pri ce ro·r each s uch ite■• 

c . The naae and addresses of the s upplier or 
suppliers or each catoqory or goods and ■ateriala 
necessary fo r t.he reintegration process aentioned 
in Jnterroqatory No. 8. 

1NT'EBRCKiA1DBY ND ID.: a . Ple11se i dentify the class or 
type of each of your e:apl oyees necessary t o install the 
facilities mentioned in Interrogatory No. 8 and for each 
such e■ployee state: 

l ) His or her hou.rly wage . 

2) The nullber of aan hours of labor you 
reasonably anticipate will be necessary for each 
class of e■ployee aentioned in your answer to the 
next preceding subpa.ragraph in reintegrating your 
syste■ outside t he annexed area after detach ing 
t.he portion acquired by the City. 

INTEBB0GA1DRY ND 11 · Please i dentify a nd quantity any 
costs and expenses other than those aentioned in answer to 
Interrogatories No. 8 to 10, inclusive , which you reasonably 
dee• t o be necessary and i ncidental to the reaoval of your 
existing utility properties fro• the annexed area and the 
reintegration of your system outside the annexed area. 

IMTFPB0GA1DRY HD 12· Please describe the route and 
location of any utility properties you would necessarily 
inst.a ll i n reintegrating your system outside the annexed 
are•. 

INXEBBOC.l.fflBY NO 11 · State the nullber of consu.ers or 
patrons served by Chy- Union Electric Cooperative in the 
are• described in Interrogatory No. 1 and identify each by 
na.ae and address a.nd s tate the date when service wa.s 
coaaenced to each such consu■er. 



l,N~---1..f,_; Applying you r cu r rent. ra t.es , s t a t.e 
t.he a aount. of t.he gross r e venues !ro11 power sales pa i d each 
year by each pat r on or consumer na me d i n a ns wer to 
Interrogatory No . 13 du ring t he ten yea rs next preceding the 
date hereof. 

INTFRROGA1'0PY N0 - -1.5.; Please s t a t e you r curre nt r a t es of 
cnarges for elect.rte ser vice furnished t.o your consimer s in 
the annexed a rea. 

IM'1TRR<Xi A1DRY HO J 6• If the r e has been any c hange o r 
c hanges 1n your rates since the 20t.h day ot Nove.aber , 1995, 
please s tate when each c hange occurred a nd state the r a t es 
t.hat. prevai l ed during each period o f t i ■e between c hanges. 

tNTFBPCXi&JDBY HO -1.2.; Please desc r ibe and i d e nt ify e ac h 
i te.■ o f your electric distribut ion propert i e s located wi th i n 
t.he following described real property a nnexed i nto the Ci t y 
of venaillion , south Dakota o n the llt.h day ot March, 1996, 
viz: 

Beginning a t t.he Southwest sect i o n c orne r of Sec. 
17- 92- 51 t.hence Nor t.h 2652 feet o n the cente r line 
of Crawford Road t o the West 1/ 4 corner of sec . 
17-92-51 t hence East 33 1 fee t , thence South 548 , 86 
feet . t he nc e Meat 153 f ee·t , the nce South 777.57 
ree:., thence East 21 . 83 feet, the nce South 11 26. 4 3 
feet , thence East 2452 teet, the nce South 200 t eet 
to the South l / 4 corne r of see . 17- 92- Sl thence 
Wes t 2169 feet on the cente r line of Ma i n Street 
thence South 339 feet, the nce west 285 f eet , 
thence No r th 256 f eet , the nce East 68 feet, thence 
South 100 fee t , t he nce East 126 fee t., the nce North 
18 3 fee t to cent.er 1 i ne o f Ma i n St reet thence Wes t 
392 feet t.o point o f begi nn i ng , a ll i n Section 17-
92- 51 and 20- 92-5 1 , Clay County, South Dakota . 

IMTEPRCK;A, TQBY Hll--J.B_; Wi t.h respec t t o e ach i te■ o f 
property ■ent 1oned in your answer to I nt e rrogatory No . 17 , 
state t.he following : 

a . 'Mle naae ot the per son rro a who■ you purchased o r 
o tlle.rwise acqui r ed t h e l t e·•· 

b. The date of pu.rcha!!Se or o the r acquisi t i on . 

c. The b r and name, ■odel and ■anufacturer o f the 
ite■. 

d. The unit pri ce you pa id t o r t he ite■ 

e. The aaount o f depreciat ion you have t aken o n each 
such 1te11. 



t . The value at wh ich you now carry the ite• on your 
corpora t e records. 

g. Your s tate aent desc ribi ng the c ondition of the 
i te• . 

JNTFRROGA.fflRY NO )9• Please state the present total book 
value of a l 1 the i teas described ln your answer t o 
Interrogatory No. 17 . 

rNTFRROGAfflRY HO 2:0 • Wt th respect to each i te■ or 
property mentioned i n your answer to Interrogatory No . 17, 
state the f ol lowing: 

a . The present da y reproduction cost new of the 
i tea co11puted as of each of the fol lowing 
dates: 

( l ) J anuary 30, 1997: and 

( 2) The date of your answer. 

b. The depreciation co■puted on a straight-li ne basis 
according to ordinary accounting principles fro■ 
each of the dates aent i oned i n Interrogatory Ho. 
22a above. 

JlfTERROG.\roRY NQ 2J • Please state the total present day 
reproduct ion cost new value of al l iteas aentioned in your 
answer to Interrogatory No . 20 resulting after deducting 
depreciation coaputed on a straight- line basis. 

IM'tFP20G&mRY NO 22 · Please ite■ize, describe a.nd 
i dent if y each ite.a of ■aterials and goods necessary in the 
construc t on, on a nonbetteraent basis, ot facil i t i e s 
necessary to re i ntegrate Clay-Union~s s ystea outside the 
annexed area described in Interrogatory No. 17 art.er 
detaching the portion acquired by the City. 

IVTFPR<Xi&TQHY H0......2.l.! With res pect to each it.ea of 
property aent i oned in your answer to Interrogatory No . 22, 
please state: 

•· 'Jhe brand naae , IIOdel a.nd aanufacturer ot the 
i te■. 

b . The unit list pri ce for each such ite■ . 

c. The na■e and addresses of the supplier or 
suppliers of each category of goods and .aterials 
necessary for the re i ntegrat ion process aentioned 
l n I nterrogatory No. 22. 



IKTFPR<Xie\IDRY H0-2..4..:. a. Please ident ify the class or 
t.ype of each of your e■ployees necessary to i ns tall the 
teci l1t i es aentioned i n Int errogatory No . 22 and for each 
such e■ployee state: 

l l His or her hourl y wage . 

2) The nuaber of ■an hours of labor you 
reasonably anti c ipate wi 11 be necessary for e ach 
c la.ss of e■pJoyee ■ent i oned in your a nswer to the 
next preceding su.bparagraph in reinteqra t i ng your 
syste■ outside the a nnexed area a fter detac hing 
the portion acquired by the City . 

IHTFBROGe\1JlRY HO 25 • Please ident i fy and quantify any 
cos t s and expenses other than those •entioned in answe r to 
Interrogatories No . 2:! t o 24, i nclusi ve , wh ich you 
reasona.bly dee.■ to be necessa ry a.nd incidental to the 
reaoval o f your existing utility proper-ties fro■ the annexed 
area and the reintegration nr you r syste■ outside the 
annexed area. 

I NT f8R(X;e\1YlBY HO 26· Pl ease descr i be the route and 
1ocation of any ut ili ty propert ies you would necessarily 
install 1n re integrating your syste■ o ut.s i de tbe annexed 
area. 

TNTFBRCKi&.1DBY NP- -22..: State the nu.aber of conau-rs or 
patrons served by Clay- Union Electr ic c ooperative i n the 
area described in Interrogatory No . 17 and i dentify each by 
naae and add.ress and s tate the date when servi ce vas 
coaae.nced to each such consu.aer . 

INTEPBCXie\fflRY NO 28· App l ying your cu.rrent rates, state 
the a110unt o f the gross revenues f ro■ pover sales paid eac h 
year by each pat.ron or consuaer na■ed in answer to 
Interrogatory No. 27 during the ten years next preceding the 
date hereof. 

INTEBROG.l.mPY NO 29· Please state your cu.rrent rates of 
c harges for electric servi ce furn ished to your consuaers in 
t.he annexed area. 

JNTERBCXi.l.fflBY NO )0· If there has been any change or 
c ha.nqes in your rates si nce the 11th day of March , 1996, 
please state when each c hange occu rred a.nd state the rates 
that prevailed during each period of tiae between changes. 

JHTFBRQGU'QPY N0--3.1.; Please descr ibe and i dentity each 
ite■ of you r electric distribution propert i es located with in 
the foll owing: described rea l property annexed into the City 
of Ver■illion, South Dakota on the 12th day of April , 1996, 
viz: 



The West 1/ 2 o f the NW 1/4 of Section 13 , Tovnship 
9 2 North, Range 5- 2 Wes t of the 5TH P. M., Clay 
county, south Dakota, wi th the fol lovinq 
exceptions: The south 660 ' of the SW 1/4 ot the 
NW 1/ 4: and Lot H-1 or t .he West 1/ 2 of the NW 1/ 4; 
and the East 1/ 2 of the NE 1/ 4 ot Section 14, 
Townsh ip 92 North, Range 52 West of the 5TH P .N., 
Clay County, south Dakota, with the follow i ng 
exceptions: The south 660' of the SE 1/ 4 of the NE 
1/ 4: Lot H-2 o f the East 1/ 2 of the NE 1/ 4. 

~--3.2..: With respect to each i te■ of 
property .entioned in your answer to Interr-oqatory No . 31 , 
s tate the following: 

a. The na■e of the per son fro■ who■ you pu.rchased or 
otherwise acquired the item. 

b. The date of purchase or other acquisition. 

c . The br-and name, DOdel and manufacture r- of the 
ite11. 

d . The unit price you paid for the ite■ 

e. The a110unt of depreciation you have taken on each 
such ite■. 

t . The value at wh ich you now carry the ite■ on your 
corporate records . 

g . Your state■ent descr i bing the cond i tion of the 
ite■ . 

TNTFRRCXiA.TOBY NO Jl• Please state the present total book 
value of all the items desc ribed in your ansver t.o 
Interroqatory No. ll. 

IHTEBR<Xi,e\TORY N0---1..c With respect to each i te■ ot 
property aentioned in your answer to Interrogatory No. 31, 
state the following: 

a. The present day reproduction cost new ot the 
i t e.i co■puted as of each ot the following 
dates: 

( l) January Jo, 1997; and 

( 2) The date of your answer . 



b . The depreciation computed on a straight-line basis 
according to ordinary accounting principles from 
eac h of the dates 11entioned i n Interrogatory No. 
l 4a above. 

~ Please s tate the total present day 
reproduc t i on cost ne w value of all i te■s aentioned in your 
answer to Interrogatory No. 34 resulting after deduct i ng 
depreciat i on co■puted on a s traight-1 ine basis. 

llt~ Please i temize, describe and 
identify each itea of ■aterials and goods necessary in the 
construction , on a nonbetter■ont basis, ot f acilities 
necessary to reintegrate Clay-Union's syste■ outside the 
annexed area described in I nterrogatory No. 31 after 
detach i nq the portion acquired by the City. 

JNTERROGa.mex NO J2• With respect to E-ach ite■ ot 
property ■entioned in your answer to Interrogatory No. 36, 
please state: 

a . The brand na■e, aodel and manufacturer of the 
l te■ • 

b. The unit list price for each such i te■ . 

c . The na■e and addresses of the supplier or 
suppliers of each category of goods and ■aterials 
necessary f or the rel ntegration process aentioned 
in Interrogatory No. 36. 

UITERROG.l.l'ORY HQ JB• a. Please i dentify the class or 
type of each of your e■ployees necessary to install the 
facilities aentioned i n Jnterroqatory No . 36 and for each 
such eaployee state: 

I) His or her hourly wage . 

2) The nuaber of 11an hours of labor you 
reasonably anticipate will be necessary tor each 
c lass of e■ployee aentioned i n your answer to the 
next preceding s ubparagraph in reintegrating your 
systea outside the anne.xed area after detaching 
the portion acquired by the City. 

IMTrRR<XiAfflAY NO 19~ Please identify and quantity any 
cos ta and expenses o ther than those aent ioned in ansver to 
Interrogatories No. 36 to 38, i nclusive, wh i ch you 
ree.sona.bly dee■ to be necessary and incidental to the 
reaoval or you r existi ng utility properties fro■ the annexed 
area and the re i ntegration ot your system outside the 
•nneKed area. 



I.HTfRRCKie\ffl RY NP--i.0..: Please d escr i be the route and 
l oca t ion o f a ny utility propert ies you would necess arily 
1ns t a l l i n reint eqrating your s ys t e m outs i de the a nnexed 
are a . 

I NTERRCK;e\T0RY NP f J • State the nuaber or consuaers or 
patr ons ser ved by Clay- Un i on Elec tr i c Cooperative i n the 
a r ea desc ri bed i n I nterrogatory No . 31 and identify each by 
naae a.nd address and s tat.e t he date vhen service was 
c oaaenc ed to e a ch suc h c o ns umer . 

INTFRRCKiUDRY '!10 42· Apply i ng your current rates, state 
t he aaoun t of the gross revenues fro• power sales paid each 
year by each pa t ron o r consu■er naaed in answer to 
I nterrogatory No. 41 duri nq t he ten years next precedi ng the 
date hereof. 

INTEPROGe\T0RY NP-A.l..; P l ease s tate your c urrent rates of 
c ha r ges for elecc r i c s e rv ice furn i shed to your consuaers i n 
the annexed a rea. 

I NTERRCXiAmRY ND 44 · If there has been any change or 
cha nqes i n your rates s ince the 12th day of April, 1996, 
p lea.se s tate when e ac h c hange occurred and state the rates 
t.hat pre va i led dur i ng each period of ti- between changes . 

INTPBR1XiiADtRY NO 45 · Please st.ate what , in your opinion, 
is the !ul l tair aarket value oC Clay-Union as a going 
concer n. 

fNTERRCXiATDRY ND 4!, • Are the a.ssets of Clay-Union 
s ub j ect to any liens or pledged as security for any 
i ndebt edness of t he Cooperat i ve? 

JNTPBRCKiATCRY NO 47· If the answer to I nterrogatory No. 
46 is •yes• , please a) identify each lienholder or secured 
c red itor . b l the orig! nal a110u.nt of the obligation secured 
by the li en , c) the date the obligation arose, d) the 
cu.rrent unpa i d bale.nee or the obligation, e) the interest 
rate i t bears . f ) the purpose for which the obligation vas 
i ncurred , a nd e ) whether Clay-Un i on i s in default of any of 
the teras o f the obligation. 

IHTERPOGATQRY NO 48 · Identify by date, naaes of the 
corres pondent• naaed therein and the subject aatter thereof, 
any i t e a o f corres pondence between Clay-Union Electr i c 
Coopera t i ve and any lender o r other agency holding an 
obl i qat ion a e ntioned in your answer t o lntorrogatory No . 19 
whereJ n any aention was aade or tho City ' s acquisition of 
any o f the e l ectric d i stribution properties and/ or service 
ri ghU wh ich are the sub j ect of th is proceeding. 



lllT.£RROCAmRY.JtO....,___A;.9...:._ Ident i fy by date, names of the 
corres pondent• s named therein and the sub ject matter 
thereof, any i t em of correspondence between Clay-Union 
Elec tri c Cooperative and ,iny governmenta l agency whe r e i n any 
mention was ■ade of the City, acquisition of the e l ectr-ic 
d ist ri but ion properti es and/or the service rights which are 
the s ub j ect o r t.h is proceeding . 

I NTFBRDGA.IDB Y HCJ--5.Q.; At any time during the last 10 
years has Clay-un ion furni s hed any fi nancia l incent ives 
through loans, grants, g i fts, rate i ncentives or gratuitous 
electric serv ice h ci lity installations in any of the three 
annexed areas wh ich arc the s ub j e c t matter o! this 
proceeding for the purpose of encouraging econo■ ic 
develop■ent o r economic expans ion ? 

llil'FRQOCATQBY H0-5.1...;. If you r ans wer to Interrogatory 
Nullber 50 is "yes", please descr ibe and i dentify each 
instance where it. was done and describe the nature of the 
act o r thing done and quant ity the va lue of you r 
con t ribu t i or. i n dollars . 

I NTERROGATORY NO 52 : A.t a ny tiae during the last 10 
yea r s has Chy-Union construc ted or i nstal led or caused to 
be cons truc ted o r instu.lled at i t s expense a ny streots, 
sidewa lks highways , stora water sewer fac ilities to serve 
any of the three annexed areas wh ich are the subject ■attar 
o t th is procoedinq ? 

UITERR1Xi.l.1DBY NO 53:.. It your answer to Interrogatory No. 
52 ls " yes " , please describe and identify each instance 
where sucn i ns tal latlon work or construction work was done 
and s et forth the co.Jt thereof . 

INTEPRfXiA.1YlRY NO 5,.;, Identify each person who furnished 
i nfonaat ion or who assis ted you i n compiling the answers t o 
these Inte rrogator i es , identifyi ng specifically each 
i nte rrogatory o r subpa rt the reof with vhich each person 
ass i s ted. ~ • J _ 

Dated th is 1 '1>- da y ot ~ , 1997 . 

BOCUE, OEkS, BILLINGS i: COLL.IER 

BY, ./1..~P-<_ 
11ariiWeeia,clty Attorney 
City of Ve.raillion 
P.O. Box 4l5 
Veraillion, so 57069-0435 
(605) 624-2619 

1 0 



CERTI PIC>.TE OP S ERV ICE 

service of the above and foregoi ng Applica nt' s 
tnterroqator ies ( f'i r s t. Set) was served upon the Res pondent 
at the f ol low i ng address: 

Clay-Un ion Electri c Cooperative 
ATTN: Hr . Paul Robert s 
1410 East Cherry Street 
Ve r million , SD 57069 

on the ~day of ~• 1997, by mailing a true a nd 
correct copy thoreoryunlt.edstates Hall , wi th firs t class 
pos tage prepaid thereon at Vermillion, s outh Dakota . 

ll 



l!I OGUC wcc,o;s , B ILLINGS & COLLI CA 

£L '/7-t" 2,:; 
REC IVED 



--R CEI VED 0oJ:;> 
BEFORE THE PUBLIC UTtLITIES COMMISSI ON ~ ¥' 

A NJSLIC 
OF TH.E 

•• Clf) N STATE or SOUTH DAKOTA 

THE CITY or VERMILLION . ) 
A Mun1.c1.pal Corporat1.on, ) 

Appllc.nt , ) 
vs . ) 

) 

CUY-t,;"'NION ELECTRIC COOPERATIVE , ) 
a Corporation, Respondent. ) 

RESPONDENT'S RESPONSE TO 
APPLICANT ' S INTERROGATORIES 
(FIRST SET) AND RESPONDENT'S 
RESPONSE TO APPLICANT , CITY 

VERMILLION ' S REQUEST FOR 
PRODUCTION OF DOCUMENTS 

TO RESPONDENT 

TO : THE CITY OF VIRHILLION , A. Mun.1.c1.pal Corporat1.on : 

COMES NOW Clay-Union Electnc Corporaci.on , by and through 

John A. . Gors , th•1.r attorney of record and Responds to 

Applicant ' , ! nterro0atones {F1.rst Set) and Appll.cant C1.ty or 

Vernu.111.on ' • Re,ql.!et1t for Product1.on of Documents to Respondent a ■ 

fol l ovs: 

I. 

Reapondent reapectfully decl1.nes to answer >.ppl 1.cant ' s 

Interr09ator1.es . 

11. 

Responden t res~ctfully declines to produce those documen c s 

requested by Appllcant . 

lI I. 

Respondent does not believe these discovery reques ts to be 

pert.l.nent o r relevant at this tun• . The discovery rttqUasts a.re 

al l cil.rect.c! to d.:.scove ,nn9 in!o~tion ..,h.:.ch ..,ou l d e nable 



Appl1~nt to deter:rune the purchase pn.ce for elect.r1c fac1l1t1e s 

1n an area anne.xed by a mun1c1pality under SDCL 49-34A-50 . 

IV . 

The 1ssue 1n :.hu1 tnatt•r 1.s not the purchase pr1.c• of 

Re•pond•nt ' • fac1. l1 t1es . Re•ponden t declines to ■el l the 1.r 

!acl.l1t1.es a nd se:v1ce terr1.tory at any pr1.ce. 

V . 

Respondent. be l :.eves tha South Oaltota statutes wh1ch purport 

to c:ompal Respondent !.o ••11 and t.rans!er tern. tory wh1ch 1.s 

a nnexed by App 1cant a.nd the Souc.h Dak ota st1,1tutes sett1nq the 

sale pr.:.ce to be t.:nco:-: s t1tut1ona l. 

VI. 

R•apondent a l so bell.eves that th• South Dakota st.atutes on 

vh1.ch Appl1CAnt :el 1• • are pre-empt.ltd by t.he Federal Supremacy 

Clause 1n t..~at t..~e s uceess!ul ann•xat1on and t.rans!er t.err1.t.ory 

by Apphca.nt. would c::pa1.r R8•pond•nts ab1.l1.ty to re~y the1. r 

federa l lo• n• and !rust.rat.• th• .fed•ral purpose of a federal 

statue.c ry acheoe :.o-v1t : t.he Rural £ l e ct.r1f1cat..:.on Act. (REAi 

found at. 7 USC 90 : . 

VI.I. 

At auch t~~ • nd 1n the • vent. t he South Oaltot.a st.a. tu t.es 

re lat.l.n(J to anne xa:.~on and valuat..1on are h e ld to be 

const1tut.1ona , Re sponde nt. wil l suppl y App l.:.ca nt a l l :e l evant. 

1n!ormat1on. 



VIII. 

At such tune , and l"l the event , 1t l.S deternun«t that the 

South Dakoca eUtute a do not fruatra t e the fader.al purpose of the 

Rural Electr.a.!.a.c.t.a.on Act , thus anawer.a.nq the quest.a.on o f federal 

pre - wnpc.1.on , Respondent. w.a.11 supply -'.ppl1.C4lnt all relevant. 

1.n!orm.at.1.on . 

Dated th.is ~Y of~--==== "'-------· 1997. 

Vernu.U1.on , SD 5 7069-0JSl 6 
Ph : 605 - 624-2231 
fax : 605 -624 - 6628 



B£FOR£ THE PUBLIC UTILITIES CCl+HSSION 
Of THE 

STATE OF SOOTH DAKOTA 

THE CITY OF VERMILLION , ) as 
A. Hun1.c.1.pal Corpor•t.J.on, ) 

Appl:.c.nt , ) 
vs. ) 

) 

Cl.AY-tJNICtl ELECTR.IC COOPERA.TIVE , ) 
a Corporat.l.on , Respondent. ) 

CERTIFIC,\Tt or SERVICE 

I hereby oer t.J.(y ehat on the date a.1.qned below , a tru• and 

corr~t CD?"/ o( Respondent ' s Respons• to Appliant ' s 

• Int•rroqatcri.es (Fi rs t Set) and ~spondent ' s Response to 

Appll.cant City ot Verffll. lll.on ' • R.aqu•at for Production of Doc:u.~nta 

to Reapondl'lllt vas sent by Ci.rat. cl••• ma.1.l , poata;e prepai.d , duly 

Martl.n WMks , £sq. 
P.O . Box 435 

Verffll.lllon , SD 57069 

Verffll.lhon , SD 570 69-0396 
Ph: 60.5-624-2231 
r~ : 605-624 -6628 



BEFORE 'ffi.E PUBLIC UTILITIES COMMISSION 
OF TH.E 

STATE OP SOU'ffl DAKOTA RECEIVED 

THE CITY OF VERM.TLLtOH, ) 
a ■unicipal corporation, ) 

) 
Applicant, ) 

) 
vs. ) 

) 
CUY-UlflON !LECTR.lC CORP., ) 
INCORPORATED , a corporation , ) 

) 
Respondent. ) 

STATE or SOUTH DAKOTA 

COUNTY OF CU..'r' 

Jl 

>Oury DA 
UTJt'Tlf 

APPID>.VIT IN SUPPORT 
OP 

ORDER TO SHOW CAUSE 

14 PUBLIC 
11 SION 

William J. Radigan , being t'irst duly s worn , on his oath 
deposes a nd says: 

Af! i ant i s a resident o! Ver111illion , South Dakota, is 
more than 21 years o! age and is the duly elected, qualified 
and acting Hayor ot the City ot Vermillion. 

II 

The Ci ty of Venaillion, Applicant herein, is a 
municipal corporation duly organized under the laws o f the 
State ot South Dakota, and its principal oftice is located 
in the municipal offices building at 25 Center Street i n 
venal 11 ion . Clay County, South Dakota. 

III 

The popu l ation ot the City ot Venaillion exceeds 10,000 
people , and the City i s an urban area. 

IV 

The Appli cant owns and operates a n electric utility 
serving custol!lers i n some areas outs ide of and adjacent to 
the Ci ty of Veni.illion. 

V 

Cl ay-Un ion Elec~ric cooperat i ve, the Respondent here i n , 
is a n electr ic utility company organ i zed under the laws of 
the State ot South Dakota, with i t s pr i ncipal office located 



at. 1410 East. C!ie rry S t.reet. i n Ve rm il lion, South Dakota a nd 
ser-ves consuriers in a n a rea includi ng po r-t.i ons of Clay, 
Un ion , and Yankton Counties and incl ud i ng territory adjacent 
to and wi th in the bou ndaries of t.he Appl ica nt Cit:.,' . 

vr 

On the 20 th day o f No vettber, 1995 the Applicant annexed 
a trac t or rea l property legal ly descr ibed as follows : 

The East Ha f (E 1/ 2) of the Southeast Quart.e r ( SE 
1/ .; ) of sec t.i o n Twel ve ( 12), Township Ninety-two 
(92). Range Fifty- t wo (52) West of t he 5TH P. M., 
except. the West 732 feet of the North 1 , 475 f eet 
thereof, Clay County , South Dakota . 

Respondent curr-ently has service rights i n that port.ion of 
sa i d annexed territory descr i bed as follows: 

The Nor t.h 220 feet of the West 298 feet of the 
East 588 feet of the East ti~lf of the Southeast 
Quarter ( E 1/ 2 SE 1/ 4 ) of Se c t. ion 12 , Township 92, 
Range 52, West of the 5 t h P.H. 

a nd has installed elec trica l faci lities to serve one 
consucier there i n. 

VII 

On the 11 t.'1 day of March , 1996 the Appl leant a nnexed a 
tract of rea l pr o pert y legally descr i bed as follows : 

Beginning at t he Southwest s ect ion corner of Sec. 
17- 92- 51 thenc-e North 2652 feet on the center li ne 
of Crawfo rd Road to the West 1/4 corner of Sec. 
l l - 92 - 5 1 thenc e East 3 31 feet, thence Sout h 548.86 
f eet , thence West. 153 feet, thence south 777 .57 
feet, thence East 21 .8 3 feet, thence South 1126 .43 
feet., thence Eas t 24 52 feet , thence South 200 feet 
to t he Sou t.h 1/ 4 corner of sec . 1 7- 92- 51 thence 
West 2169 fee t on the center 1 ine o f Hain Street 
thence South 339 feet , thenc e West 285 feet, 
thence North 256 feet, t.hence East 68 feet., t.hence 
South 100 fee t , thence Eas t 126 feet, thence North 
183 feet to center line of Ha in S treet thence West 
392 fl"et to point of beginning , all i n Sec t ion 17-
92 - 51 and 20-9 2- 51 , Clay County, South Dakota. 

Respondent curren t ly has ser vice r i ghts t o the ent i r e 
annexed t errtt.ory and has i nstalled und e r g round electric 
facilities ser vi ng t.hree consur::ie r s t.herein. 



VIII 

on the l2th day of A.pd !, l996 the Appl icant annexed a 
tra c t of real property legally descr1bed as [ollows : 

The West l /2 of. the N'W l / 4 o( section 13, 
Township 92 North, Range 52 West or the 5TH P. M., 
Clay County, South Da kota, with the fol lowing 
exceptions: The South 660 ' of the SW 1/ 4 of the 
NW l / 4; and LotH-1 of t h e West 1/2 of the NW L/ 4; 
and the East L/2 o f the NE 1/4 of Section 14 , 
Townsh ip 92 Nor..-~. Range 52 West of the 5TH P.H., 
Clay County, South Dako ta , wi th the following 
exceptions : The Sou h 660' of the SE 1/ 4 of the 
NE 1/ 4; Lot H-2 of the East 1/2 of the NE 1/ 4. 

Respcndent currentl y has service rights in that portion of 
sald annexed ter:-1tory desc r ibed as follows: 

The ~est l / 2 of t.ne NW 1 / 4 of section 13, Township 
92 North, Range 52 West of the 5TH P. H.; Clay 
County, South Dakota, wi th the except. ion of the 
South 660 fee t of t he SW 1/4 of the NW 1/ 4 a nd Lot 
H-1 of the West / 2 cf the SW 1/4. 

and hat. installed electrical faciliti e s along the East and 
South sides thereof, but ser ves no consur.iers there i n. 

I X 

On the 21st day of October 1996 , the Appl!cant City 
adopted a resolut i o n to exercise i ts pr i vi lege g ranted by 
SDCL 49-l4A- 49 to pu r chase Respo ndent' s ut ili t y properties 
and service rights w thin each of the three above men t i o ned 
annexed areas . 

On the 30th day ot October 1996 , the Appl icant: served 
upon the Res;>ondent its wr i tten offer t o purchase 
Respondent ' s u t ili t y properties all in the manner provided 
by SOCL 49-HA- 49 to 49 - l4A- 52 , i nclusive. 

XI 

Six nonths later, i.e. o n the 29th da y of May 1997, 
Respondent acknowledged rec eipt ot Applicant's otter and 
inron:ied the Applicant., by le t ter bear ing that date, t ha t i t 
would "not consen t to the conditions set tort h i n the 
October J O , 19 6 Notice of Intent"; and at all uoes since 

he JO h day of October 1996, Respondent has f ailed and 
re!used to parti c ipa t e i n any manner whatsoever with the 
Appli c ant in asc ertai n ing tho amount ot the pur-chase price 



c a lculated under SDCL 49- J 0 ,- 50 , which the Applicant is 
o l 1g a ted t o pay 1n exc ha nge tor i t s pu r chase . 

XII 

At all t.1oes sinc e the JOth day ot october 1996 , t he 
Respondent. has tailed and refused to "pr oceed t o act" i n 
q1v1ng effec t to the mandatory provisions of SDCL '>9 - l4A- 52 . 

XIII 

Bec ause Res pondent. has refused "to act " as requ i red by 
SOCL 49- J4A-52 , Applicant ma de and filed its applica t ion i n 
t .h1s tr i buna l on the 16 th da y o f Oc t o ber, 1997 a nd caused a 
copy t o be ser-ved on t:he Respondent o n t he 20th day of 
oc t:ober , 199 7 . 

XIV 

Res pondent has nei t.he r answered the app l 1c11tion no r 
proceeded o r o ffe red t o proceed to act i n any nanner 
direc t ed t owa r d dete r mi n i ng t:he aciount: to wh ich i t is now 
entitled pursuant t o SDCL 49 - l4A. - 50. 

xv 

on t:he 16th day of Noveciber , 1997 Applicant prepared 
and filed in t:h is proceed i ng it:s tnt orroqatories (Fi rs t Set ) 
and i ts Request for Production of Documents a nd ser-ved a 
copy thereof on Respondent for the purpose of d iscovering 
i nfonaat ion nec essary to de term i ne the amount t o wh ich i t is 
now entitled pursuant to SDCL 49 - J4A- 50. 

XVI 

Respondent has now ser ved upon Applicant. i ts document 
ant.it.led RESPONSE TO APPLICANT ' S I NTERROGATORI ES (FIRST SET ) 
AHO RESPONDENT ' S RESPONSE TO APPLICANT CITY OF VERM I LL ION' S 
REQUEST FOR PRODUCTION OF OOCUN ENTS TO RESPONDENT and i n 
said Response has refu sed to a ns we r any o f Appli cant 's 
Interrogatories, refused to produce any ot the requested 
docucents a nd has declined t o furn i s h inton:ia t. i on i n any 
!one necessa ry t.o ascertain the amou.nt t o wh ich i t bec ame 
en t i tled at t.he time Applicant purcha sed Respondent' s 
util i t.y pre pertles and service r igh t s wi th in the t hree 
a!orei:aent i o ned annexed areas. 

XVII 

Respondent's refusal to a c t:. i s a retusal t o cotiply with 
t.he ■andat:ory provisions of SDCt. 49-l4A- 52 a nd cons ti t ute s a 
v i olation or SDCL 49 - l4A-66 by reason ot which Respondent 
ouqht t o be requi red by the order ot t.h1s coar.ussion to pay 



t.o t.he App l ica nt a ci vil pena l t. y int.he a r.iount. or S1 , 000 fo r 
e ach v 1o la t. i o n. 

XV II I 

Appli cant 1s , a nd t all t. i c es has been ready , wil li ng 
and able t o cooperat.c wi t.h Responden t. in det.cr-m in1ng t.he s ur:i 
t o wh i c h 1t wa s o r i s e nt i t. led on tra ns f e r ring s ervice 
r 1gh t.s with i n the t. hree a nnexed areas ! r om Responde nt t.o 
App l i c an t and t. o pay said amoun t t o Res pondent. 

XIX 

Appli c an t. has e xpended a nd wi ll cont im.:c t o be 
obl i ga t ed t.o e,c pend very e xtens ive amounts of t.he s k i ll , 
t i t:le a nd e nerg i e s of i t s o ficers and e i:ip l oyees in t he 
p l ann i ng , deve l opaent, c ons t.ruct ion and i nst.a l l at.1.on of 
r.iun1 c1pal 1o prover.1en t. s and inf r a s truc ture i n t.he th r-ee a bove 
c e nt i o ned anne,ced a reas and i n those matte r s has expended i n 
e xc ess of Sl ,645, 9 12 . 00 and w1ll be o b ligated t o e,cpend an 
add i tiona l su.a of a t. l east S660 , 000 .00 in comp l et.inq i ts 
de ve l o pment o! these three a nne xe d areas . 

xx 

App li -.. ant depends e nt i r el y o n reve nue s f r o r.i i t s 
el e c t. r t e u t i l ity s ervice i n the cons truc t ion, :2ai ntena nce 
and o perat ion of i ts clec tr 1. c ut lli t.y propert i es and 
e l e c t. ri c ser vice department a nd depends i n s ubstantial 
r.ieasure o n revenues fror.1 that de partment for t he fi nanc i ng 
of all plann ing. deve lopment , construction and i nstallat i on 
o r 11:s improveoents and i nfrastructure i nstalled and 
cons t.r uct.ed 1n said annexed areas : and by reas on of these 
f acts i t ls o r great importance t o the App l i cant that i t be 
g r a nt.ed leave t o provide electric services to a ll consumers 
a nd potent i a l cons umers with i n s aid three annexed areas and 
t.o r ece i ve t he revenues from s aid serv i ces begi nn i ng at 
e a r li e s t poss ibl e ti me i t is by l aw authorized t.o serve the 
a r eas . 

XX I 

Pr ovid i ng f o r the a ssignment o f serv1c e a reas to 
e l e c t. ric ut1l1t.1es and grant ing them the exclus i ve r i ght to 
provide elec: :- 1c serv ice a t r e t a i l wit.hin assigned area s l s 
a part. of t.he regu la tory sche r.ie u n i fo n:il y app lica ble t o a ll 
oer:ibe r s o f t he cl ass def i ned as •• electr i c ut il i ty " and l s a 
r unct i o n of t.h i s Commission to be perf ormed and adoin istered 
pur- s ua nt t o South Dakota Sta'tute ; and th is Appl i ca.nt 
be l 1eves i t. u now a nt. i t. l e d t o a n o r der o f the cocm ission 
o rde r i ng and prov i d i ng: 

1 . That. t.he Responde n t be requi r ed t.o pay t. o t.he 
Appl icant t he s ur.1 o f S l ,ooo f o r each of i.t. s 



viola ti ons of SDCL 49 - l4A-52 and 49-HA- 66, each 
ay of its delay being a separate otfense . 

2 . That the Applicant 1r:1rnedia ely be assigned 
the exclusive right t o provide electric ser·11ces 
to all electric e nergy consu r::iers within each of 
the three above described ar-eas a nnexed to the 
Ctt:y of Veren 11 ion. 

l . That the Appl icant be determined to have been 
ent tied t o the assignr::ient above requested 
retroactive to that date f ollowing octobe r JO, 
1996 when the Coriu:iiss1on finds t ha t the amount to 
wh ich Respondent was e nt i t led c ould have been 
de t. en:iined if Respondent had acted with reasonable 
pro ~pt.ness i n respons e to Appl icant. • s offer , and 
to have all revenues !roa that date he nce. 

4. That subsequent. to the re lief a bove 
requested. the Coa.0iss Lon proceed to det.e:i::i ne 
that aaount. to wh ich Respondent is entitled . 

5 . For such othe r- and t' urther r elief as t he 
c o-ission may dee■ reasonable and j u s t . 

~a~mi 11 ion , ~o~~~7 _ Dako t a th is ! o./JI# d ay ot 

STATE Of SOL TH DAKOTA ) 
: SS 

COUNTY OF CLAY l 

'Mf.E CITY OP VERlfILLJON, 
a ■unicipa l c orporation 

ev ,/4),/J. -~ 
Willia.■ Jz~yor 
Municipal Building 
25 Center Street 
Vel"'lli 11 i on , SD 57069 
( 6 05) 677-7056 

Wtlliaa J. Radigan , being firs t dul y s wo r n on h is oath 
deposes and says that he is t he duly elec t ed, qualitied and 
acting mayo r of the Ci ty of Ven:iillion, a a unic i pal 
corpora t.1 on. naoed as applicant.. i n the above a nd foregoing 
app l tea t 10n and that he has read t.he same a:'ld knows the 
content hereof except as to those matters s tated o n 



intorr.iation and be l ief , a nd as to those matters he believes 
it to be true. 

ar;bscdbed and s worn 
... La - , 199Z, . 

(SEAL ) 

k~---w11liaa.R.adig 
t o before me this ..A.L.=4::xJay of 

My Coa.m.ission Expires:k ll ,/99'i 



11 City of 
VERMI LLION 

H CINTPI I TIIEET 
Vl:MII..UON. IOUTM DAKOTA 110H 

January 7 , 1998 

RECEIVED 
PUbl ic Utilit.ies Coaai ss ion 
AT'J'N: Willia• Bulla r d , Execut ive Di r ect o r 
State Capitol Buildi ng 
500 Eas t Capi t o) Avenue 
Pierre, s o 5750 1- 507 0 

Jt .• 

SOUTH 0• 
UTILJTIE., 

RE: Ci t y of ver■ i l lion vs . Clay- union Electric Corporation 

Gentlemen: 

Enclosed herew i th the original and three ( J) copies of 
each or the f o llow i ng docu■ents , viz: 

l ) 
2 ) 
) ) . ) 

5 ) 

Aft idavi t i n Support of Order to Show Cause 
Not.ion for Order 
Order to Show cause 
Heaorandun of Authoriti es in Support of 
Applicant ' s Mot ion to Show cause 
Ce rt ificate o f Serv ice 

Mil l you please file these in your office and set a 
t iao r o r hearing on the Hot. ion. 

1 aa matting a copy of this letter and the enc losures 
to M.r . John Gors, attorney f or the Respondent. 

I understand you will fix a ti■e for hearing on t he 
Not ion and issue the Order to Show Cause. I assume that you 
wt 11 serve a copy of the Order to Shov cause on all persons 
ent i tled to notice. It I •• ■istaken in this, will you 
please advise me a.nd return a copy of the signed Order to 
Show Cause to ■e, t'ro• wh ich I wi 11 aake copies to be served 
on necessary part i es . 

Thank you !or your attent i on to this aatter. 

KW/&d 

Encl. 

Respectt'ul l y yours, 
CITY ~ V

1
~l!MJ~ 4, - ~/~...u----

M&r(~ Weeks 
City Attorney 



BEP'ORE TH! PUBLIC UT:tLITl.ES a»IIIISSION 
OP fflE 

STATE OP SOl1Ttl D.UO'l'A 
REC IVED 

THE CITY OP VERIUlJ..lON, ) 
a aunicipal corporat i on , ) 

) 
Applicant, ) 

l 
~ - ) 

) 
CI.AY-U'NlOII ELECTRJC CORP . , ) 
IJICORPORATED, a corporation,) 

l 
Respondent. ) 

STATE or SOUTH DAKOTA 

COUNTY OP CLAY 

SOUT · 
Tl!. 

Al'PlOAYlT I N SUPPORT 
OP 

ORDER TO 511011 CAUSE 

William J. Radigan, being first duly s worn, on h i s oath 
deposes and s ays: 

Af . iant is a resident o f Yer-ail lion, south Dakota, is 
1a0re than 21 years of age a.nd is the duly elected, qualified 
and ac ting Mayor of the Ci ty o f Veraillion . 

II 

The Ci ty of Veraillion , Appl icant here i n , is a 
■un icipal corporation duly organized under the l aws of the 
State of South Dakota, a.nd i ts principal oftice i s located 
in the ■unici pal offices buil d i ng at 2S Center Street i n 
Ver■il lion, Clay Cou.nty, South Dakota. 

Ill 

The popu lation o f the City of Ver■illion exceeds 10,000 
people , and the Ci ty is an urban area . 

IV 

The Applicant owns and operates a n electric utility 
servi ng c us toaers in s oae areas outside of a nd adjacent to 
the City o! Vera illion. 

Clay- Union El ectric Cooperative, the Respondent herein , 
is an electr i c ut ili ty co■pany organized unde r the l aws or 
the State or South Dakota, wi th i ts pr i nci pal office located 



at 1410 East Cherry Street in ver■ 1llion, South Dakota and 
serves consumer& i n an area including portion& of Clay, 
union, and Yankton Count i es and incl uding t erritory adjacent 
t o a .nd wi th i n the boundaries of the Applicant Ci ty. 

VI 

On the 20th day of November". 199 5 the Appl leant annexed 
a rac t. o f rea l property l,tqal ly described as follows: 

The East Half (£ 1/2) of the Southeast Quarter (SE 
1/ 4 ) of sect.ion Twelve (12). Township Ninety-two 
( 92 ) , Range Fifty- two (52) west of the 5TH P. M., 
e xcept the west 732 feet of the North 1,475 feet 
thereof • Cl ay County, south Dakota. 

Respondent. c urrently has servi ce rights in that. por tion of 
s a1d annexed territory descr ibed as follows: 

The No rth 220 feet of the west 298 teat or the 
East 588 t eet o ( the East Half of the Sou theast 
Quart.er (E 1/2 S E 1/ 4) ot Sect ion 12, Township 92, 
Ranqe 52 . Wes t of the 5th P. M. 

and has 1 nsu lled electrical Caci 11 ties to serve one 
consu.er the re i n . 

Vll 

On the 11th day of March, 1996 the Applicant annexed a 
tract of rttal property legally desc ribed as follows: 

Beginning at the Southwest section corner ot Sec. 
17 - 92- 5 1 thence North 2652 feet on the center line 
o f Crawford Road to the West 1/ 4 corner of Sec. 
17 - 92-51 thence East lll feet, thence South 548.86 
feet, thence West 153 feet, thence south 777. 57 
feet, thence East 21.83 feet , thence South 1126.43 
t'eet, thence East 2452 feet, thence south 200 feet 
to the South 1/4 corner of Sec. 17- 92-51 thence 
West 2169 feet on the center line of Ma i n Street 
thence south ll9 feet, thenc e West 285 feet, 
thence North 256 feet, thence East 68 feet, thence 
South 100 feet, thence Eaat 126 teat, thence North 
183 feet to center line of Main Street thence Wes t 
392 l~et to point of beginning, all i n Section 17-
92 -51 and 20-92- 51. Clay County, South Dakota . 

Respondent. c urrently has service rights to the e nt i r e 
annexed terr! tory and has inst.al led u.nderground electric 
facili ties serving three consu:aers therein. 



VJII 

o n t he 12th day of Apr i 1 , 1996 the App l leant annexed a 
trac t of r eal property leqally described as follows : 

The wes t 1/ 2 o f the NW 1/ 4 or Section 13, 
Towns h i p 92 North, Range 52 West of the 5TH P. H., 
Cl ay County , South Dakota , with the following 
exceptions: The south 660 ' of tho SW 1/ 4 of the 
NW 1/ 4; and LotH- 1 of the West 1/ 2 of the NW 1/ 4; 
and tho East 1/2 of the NE I / 4 of Section 14, 
Township 92 North, Rang e 52 West of the 5TH P .H. , 
Clay County, South Dakota, with the following 
exceptions : The South 660 ' of the SE 1/ 4 of the 
NE 1/4; Lot H- 2 of the East 1/ 2 of the NE 1/4. 

Respondent c urrently has service rights i n that port i on of 
sa id annexed terr i tory described a s follows: 

The Wes t 1/2 ot the NW 1/ 4 or Sect ion 13 , Townsh i p 
92 North , Ra nge 52 West or the 5TH P. H.; Clay 
County , South Dakota, wi th the exception of the 
South 660 feet of the SW 1/4 of the NW 1 / 4 and Lot 
H-1 of the West 1/2 of the SW 1/ 4 . 

and has installed electrical facili ties along the East and 
South sides ther eof, but serves no consumers therein . 

[X 

On the 21st day of OCtober 1996, the Applicant City 
adopted a resolution to exercise its privilege granted by 
SOCL 49-J4A-49 to ;,urchase Respondent's utility properties 
and serv ice r ights wi t hin each of the three above mentioned 
annexed areas. 

On the JO t h day of october 1996, the Applicant served 
upon the Respondent i ts wr i tten ofter to pu.rchase 
Respondent's uti 11 ty properties all i n the manner prov ided 
by SDCL 49- J4A-4 9 to 49- J4A-52, inclusive. 

XI 

Si x Eronths later, i.e. on the 29th day of Hay 1997, 
Res pondent acknowl edged rec eipt of Applicant' s offer and 
i nfor11ed the Appl leant, by letter beari ng that date, that it 
would "not consent to the conditions set forth i n the 
OCtober JO , 1996 Not ice ot Intent"; and at all ti■es since 
the 30th day or OCtober 1996, Respondent has t'ai led and 
refus ed to particirate in any aanner whatsoever with the 
Applicant in ascerta i ning the a■ount of the pu.rchase price 



calcula ted under SOCL 49-l4A-50, whi c h t he Applicant is 
obl i gated to pay in exchange tor its purchase. 

XII 

At all times s i nce the JOth day of October 1996 , the 
Respondent has tailed and refused to "proceed to act" in 
giving effect to the ■andatory provisions of SOCL 49-l4A-52. 

Xlll 

Because Respondent has re f us ed "to act" as required by 
SOCL 49 - l4A- 5'2, Applicant ■ade and filed its application in 
this tribune 1 on the 16th day of October, 1997 and caused a 
copy to be served on the Respondent on the 20th da y ot 
october, 1997. 

XIV 

Respondent has neither answeC'ed the application nor 
proceeded or ottered to proceed to act i n any aanner 
directed toward deter■ining the a■ount to which it is now 
entitled pursuant to SDCL 49-J4A-50 . 

xv 

On the 16th day o f Noveaber, 1997 Applicant prepared 
and filed in this proceeding its lnterrogatorie■ (First Set ) 
and i t s Request tor Production of Oocu-nts and served a 
copy thereof on Respondent for the purpose of discovering 
i nforaetion necessary to deteraine the a■ount to which it is 
now entitled pursuant to SOCL 49-l4A- 50. 

XVI 

Respondent has now served upon Applicant its docuaent 
entitled RESPONSE TO APPLICANT'S INTERROGATORIES (FIRST SET) 
AND RESPONDENT'S RESPONSE TO APPLICANT CITY OF VERMILLION'S 
REQUEST FOR PRODUCTION OP DOCUMENTS TO RESPONDENT and in 
said Response has refused to answer any of Applicant's 
Interrogatories, refused to produce any of the requeatec:l 
docu11enta and has declined to furnish inforaation in any 
fora necessary to ascertain the a■ount to which it becaae 
entitl ed at the tiae Applicant purchased: Respondent ' s 
utility properties 11nd serv i ce rights within the three 
aforeaent.1oned annexed areas . 

XVII 

Res pondent's refusal to act i s a refusal to coaply with 
the aandatory provisions of SDCL 49-J 4A-52 and constitutes a 
violation of SOCL 49-l4A-66 by reason of which Respondent 
ouqht to be required by the order of this couiaaion to pay 



to the Applicant a ci vil penalty i n the amount of Sl , 000 tor 
each v io lation. 

XVI I I 

Appl icant is, a nd at all times has been ready, wil ling 
and able to cooperate with Respondent i n dateraininq the su.11 
t o which i t was or is e ntitled on transferring service 
r ights wi th i n the three annexed areas from Pespondont to 
App lica nt a nd to pay said amount to Respondent . 

XIX 

Appl leant has expended and wi ll continue to be 
obl iqated t o expend very extensive amounts ot the skill, 
t ime and e nergies of i t s offi cer s and employees in t.he 
planning , develo pmen t , cons truc tion and installati on of 
mun ici pal improvements a nd in f ras truc ture i n the three above 
ment i o ned annexed a r e as and in those matte r s has expended in 
excess of Sl ,645 , 9 12. 00 and wil l be obligated to expend an 
addi t ional s um o f a t least $660,000.00 in co■platinq i ts 
deve lopment of these three annexed a r eas. 

xx 

Ar pl leant depends entire! y o n revenues f rom its 
electr ic util i ty service i n the construction, ■aintanance 
and operation of its electric utility properties and 
electric serv ice depart■ent and depends in substantial 
meas ure on revenues from that de partment for the financing 
of all plann i ng, develop■ent , construction and installation 
o f its i mprovoments a nd infrastructure i nstalled and 
construc ted in sa id a nnexed areas; a nd by reason of these 
tac t s it is of great i 11portance to the Applicant that i t be 
granted leave to provide e l ectric services to all consu■ers 
and potent i al consumer s within said three annexed areas a nd 
t o rec eive tho revenues fro■ said services beginning at 
earl lest possible time it is by law authorized to serve the 
areas . 

XXI 

Provid i ng for the ass i gnment of service areas to 
e lectric utilities and granting the■ the exclusive right to 
provide ~ lectr ic servic e at retail within assigned areas is 
a part ot the regulatory scheme unifor■ ly applicable to all 
■eabers of the class defined aa "electric utility" and i s a 
function of th is co-isslon to be perfor■ed and ad■ inistered 
pursuant to s outh Dakota Statute; and this Applicant 
believes it is now entitled to an order of the co-i ssion 
o rdering a nd prov i ding: 

1 . That the Respondent be requ ired to pay to the 
Appl icant the sum of $1,000 fo r each of its 



violations of SDCL 49-HA- 52 and 49- l 4A-66, each 
day of its delay bei ng a separa t e offense. 

2. That the Appl leant immediately be assi gned 
the exclusi ve right to provide electric services 
to all electri c e nergy consu•e r s within each or 
the three above described a r eas annexed to the 
City of ver■ illlon. 

J. That the Appl leant be deter•ined to have been 
entitled to the assignment above requested 
retroactive to that date following october JO, 
1996 when the Coanissi on fi nds that the aaount to 
wh ich Respondent was e ntitled could have been 
deteroined if Respondent had ac ted with reasonable 
proaptness in response to Appl icant ' s offer, and 
to have a 11 revenues from that date hence. 

4. That s ubsequent to the relief above 
requested , the co-isoion pr oceed to de teraine 
that a1110unt to wh ich Respondent is e nt i tled . 

s. For such other and furthe r relief as the 
Coaaission aay dee■ reasonable and j ust. 

o~ '1td at venni 11 ion, South Dakota th is l o.JJ,, day o! 

STATE or !".OUTH DAKOTA ) 
,ss 

COUNTY or CL.A y l 

1997 . 

TH£ CITY OP VERIIILLIOII, 
a ■un iclpal corporation 

William J. Radigan, being firs t duly sworn on his oath 
deposes a nd says that he is the duly e lec ted , qualified and 
acting aayor of the Ci ty o! Vermillion, a auni cipal 
corporation, named as applicant i n the above a nd foregoing 
appl !cation a nd that he has r e ad the same a nd knows the 
content thereof except as to those matters stated on 



tnror■ation and belief, a nd as t o those matters he believes 
it to be true. 

~and svorn 
-~~-=-==- , 1992_. 

(SEAL) 

lt4L~ Nillla~ 

to betore ■e this .h_~ay or 

¥Public 
Hy coulsslon Exptres:kll,/99S 



TIit Pl our l 'TII.IT1t:s COMMISSION 
OFTllt: 

~T \ 1"f'O f-' SOt 'T tl DAKOTA 

RECEIVED 

JAN ' 1998 

SOUI H I.JAK01A PUBLIC 
UTILI TIES J MMISSION nt E crn o r vrR,111 1 rn,. , 

• muntripal rorponlion. ) 
I 

\ppliun1,) 
I 
I 
) 

CLAV-11NION [ l ,t:n "Rlr C"OOP .• ) 
IN('ORPORATE D. a rorpontion . I 

I 
Rn pondrnt. I 

MOTION .-OR ORD[II FIXI G 
C I VIL, Pf:NAl..'n' A D 

SSIG Nl~G t:1.r.rnuc UTIUTV 
St:R\l lf'E RIGll1'S 

r\pphcanl !11\ ,,f\ n-m,lhon move, 1he Comm1511;1on for an ordc, granting 10 i1 
1he follo" •n~ 1el,ef 

l:>ctt"fminmg 1ha1 1he R~pondC'f1t has refused 10 · ac1'' with rrspcct 
10 dc.1ermm1ng 1~ cash considcnit1on 1t1 ht paid by the Applica nt with 
r""t(,lrd to !totf'- tee nghts m an) of 1hr thrtt anne,:rd areas which arc the 
subjee1 of !his procteding, 1ha1 tht Respondem sian<b in defiantt of 
SIX' I.. 49-J4A-U and 4Q.14A~ in each 51.Jch case. and uscssing in fa1, or 
of 1he Applicant a cw,I penalty in the amoun1 of S 1,000 00 for each 
,iohu ion ,n each such ca.sc 

Assigning. "i1hou1 further delay. !he t'(clu5i,•e right 10 provide 
electnc 5en,·1cH 10 all eltc1ric eneryy consumers "ithin each of the 1hrtt 
areu annexrd 10 1he Cit) of \'ef'million which arc the subject of 1hi!i 
proettdtng 

l>etermi nmg 1ha1 1he Applicant haJ been en1illrd to the 1erritorial 
assignmen1 hcretnabove mentioned and 10 1he revenues genera1ed from 
cl«uic service thc.-rcin 5mcc °'='obef JO, 19Q7 

4 Ordering and d1r«ting the Rcsponden1 10 answer immedia1ely and 
full ) lhe Applicanl's lnlnTO!{Alories and 10 produce for ins~ion and 
cop)"i,g 1he sc,•m1l documcnb requ~ed 

5 Awarding Applicant such other and further relief as lhe 
Comm,st;ion may detm reasonable and Just 



This MoitOfl 1s made and based on 1ht annexed Affida\'it of Willia m J Radigan. 
\tayor of1ht Cih• ofVcnnill ion and on all 1he plc-adings, documC"nl s. records and filc-s in 
1h15 action 

Da1cd II Vmnillion. South Dakota 1his '"7 J,,I., day of January. 1998 

~ 
rtiirWtt1u. C ity ANon1ey 

Allormy for tht' ApplkHt 
BOGUE. WEEKS. BILLINGS & COl,Ll[K 
P.O. Bes 4JS 
v...,1111oa. SD ~706-J5 
(6051614-16., 



rt1F PI IIJI.IC t lTll.ll"IES ( 'OMMISSION 
oFnn: 

ST \ T t: o.-so1 ,·r11 UAKOTA 

TIit CTI-V CW \'ER\111 .1 10:'\i. 
• munirlpal rorpora tion. 

RECEIVED 

JAN • 1998 

SOUl H A PUBLIC 
UTILt TI~ -'- 'SSION 

A.ppliu, n1 . ) 

> 
> 

> 

OROl'.lt TO snow C'AIISE 

CI .J-\\ •l '~ ION f.UX nu, ·, ·oor .. ) 
l~CORPORA1 [ 0 . 1 cn rpnration. J 

> 
R~pondf'nl . ) 

lhl- Puhltc I 11ht1f'I. Comm1\s1on ha\'mg <'ons1dncd thc am, hcd Aflidav,1 all<! 
Motion nfthc Cn, of Vnm,llton. a mumcipaj corporal.On. J)f)l1c 1111 m the ahovc 
n11itled procc«l,nj!. and Nl , int1 <'.on,,dercd 111 thc documents filed herein. including 1hc 
Affida,11 of Wil ham J Radigan. M11\'or of Mid City, 11nd 1hc M111ion of Manin \Vcd.:s. 
C'1h Annmc, . ft>f thcrehcl mr-ntioned m said Aflida, it. 

'lt,\\ I lll ·RFI ORI_ n ,.., hereby OROl· Rlm 1ha1 the R~pondcnt , Clay-Union 
rlectnc Coopttall\t, a C()fJ)OflllOn, be and hereby is required to show cause before lhc 
C'ommmton 11 1hc offict of the 001h DakOla Ut1h tics Commission in 1hc Slate C1pi1al 
llu,ldm!!, loca1ed a1 700 Go,rmor,i; Drive int~ C11y uf Pierre. Sou1h D1~ot11 on 1hc 
day of . 1998, al o'clock M "h the relief prayed 
fo, in qid \ to1 ion should no1 be ~nmed 

It I funher ORDERLIJ that I COP)' of1hc ffida \'i t of William J Radigan. a copy 
ofth1s Order 10 Sho" Cause. a cop)'of the City's Mot ion. and a copy of the Ci1y·s 
qipponing ~trmorandum be 'lff"\ed on John Gors, attorney for 1hc Rcsponch."Tlt at his 
office localed 111 10 Aus11n A\'enuc in 1he Ci1y of Vermillion. Sou1h U11kota 57069 11 
lca,i;1 20 days before 1he 1imt fhtd for showing cause ind that any rcspon.5e !hereto by lhc 
Respondent bC' ~td upon Martin Wtth, attorney for the Applica.n1. at lea t .S day 
bc:fo,-c1ha111mc 

d•) of 

Al TEST: 

• 1998 

Ttu: PI IBUC lmUTl[S OMMISSIO 
OF TIIE ST,\TE OF SOUTH DAKOTA 

B\': ____________ _ 



I ll f Pl HI .I( ' l 'Tll .ll'lt:~ COMM IS. ION 
ornn: 

Sl ATt:OF SO IITII OAh:OT/\ 

TIi t: C'IT \ Of Vt: R\111.1.10~. 
• munitipal rorponl ion. 

Appliunl. ) 

REC EIVED 

JAN l 1998 

SOUT "" lA PUBLIC 
UTILI Tl f ' ;.\~MISSION 

I MEMORA NDII M Of Al IIORITll'.S 
I IN SIIPPORT OF APPLICANT'S 
I MOTIO N TO SHOW CAI IS[ 

n \ '- I INIO'I [ U:n 'RI C ( '(IOr .• I 
I\CORPOR \l"ED. • rorpor■ lion. ) 

I 
RNpondt nt. ) 

\ \Tl ' Rt: OFTIII!. PRO('t: t:OI NG 

·1 h,., 1, a proccechng t>tforc 1his Comm1 s mn on the applica11on of the City of 
\'trm1ll1on fo, 1he daamina11on of 1he cash sum \,h1ch 1he Ci1,, of Vcrm1llto n is 
obhga1cd 10 pay 10 the Respondent. Clay- nto n Eltctric Corp for the a is.nmcnt of its 
u11li1y riMhd and pmpmy localed w11 hin three separ11e areas rccrntly annn cd 10 the City 
of VCT"milhon. pur<uan1 to SIXI 49-J 4A-49 10 4'}. 14A-S3 I. inclu.si ,•c 

J URISlllCTION 

Junsdict1on 10 dttc-rmine !he ,-aluc o f uuli1 y propcnie5 a)signcd pursu1n1 10 
SIX'I 49-J 4A -49, ct ~ 1s sp«1fic1llv ~ranted 10 the Soulh DaL'.Ola Public \ ltililit:5 
CommiHion SIX-I 49-34A-42 st11cs in pan. ~~ Commission !lha ll have 1hc 
Junsd,cuon 10 1,."flfortC' the" l).Mgned ~ i C' arc15 cstablishtd b)' Scciion 49.J4A-4 to 
49- l4A-44 inclu,ivc. and 49-.14A~8 10 49-- l4A-~9. inclusive". and SOCL 49-J4A-S 1 
authonzes the Commissio n to dctcrmi nt the amoum of the pa) mcnt in 1ccord111~ " 11h 
the pro\ ision.s of Sec11on 49. 1-1 • \0 • 

FA<,-S 

~ Apphca m. Cit) of Vcrm1lhon. commenced 1h1.s procttding h)' fi ling it 
apphcauon wn._. 1hc CommiS)1on on th( 20lh day of Oct~. 1997 On or prtOf 10 thal 
d11C" the C1h ~" apphcattOn '-'"I' filed wi1h the C'ommiH1on. and a COi')' of the application 
"-as served on the Respondent I) appea~ from 1ht ShcriO's Rc..-tum of SCM~ filed 
hemn ~ o ~se wa made or filed b\' 1hc Respondent . and on 1hc l-41h day o f 
, o,C'fflbtf, 1he Apphcan1 made and filed ns l nterrogatoncs (Firsi Set) and i1.s Reque51 for 
1hC' Producuo n of r>ocumt111 • both rtquCSling the Respondent to produce information 
trie\am 10 a dctcrminalK>n of 1M' ,alue of the propcrtic and righl5 in qu~ion 
Rrspondfflt ha, 1101 ansv,'ffi'.'d an\' of the qucstt00s propounded 10 ii in 1hc lnterrog11orics 



and ha.s "°' producat an, of 1M document~ requntcd m ,a Rni~st fi'f ProduatOn or 
Oocum..-nu Instead 11 ha~ dechned to ,m.swtt 1he lnl effO(l:atont'!i and refused to prcsnit 
fo, copo,,n, or ochffw,q,, am of the rcquc~•Nf documents betrmg on the ques1ion of 
,-.Jue lnMcad Rcspondcn1 has objected to the relt-vancv of the lnt('ff"()gllone5 and has 
propo'Sed 1ha1 the mancr 1.s not propcrh• before 1hi.s Commission Among other thmp.s. 
Rrspondcn1 511fC(r;. "Rcspondmt dtthncs 10 ~II 1hctr ftc1ht1n and SCf\'tCC ltmtorv 11 an,• 
pncc " 

A mort dcu,lcd <;1atnnct1t of the facts bucd on which Applicant's Motion for 
Orck, to Sho" Cau\C ,s W1 fonh m 1ht t\Oid1w11 of Wilham J Radigan. Mavor of the 
< 11\ 01 \ t•mulhon 111c- ffidl\11 1\ filed hert1n and nk.-orporatcd u a pan of 1his fact 
~11cm~1 b, rcft-rttl« 

1ss11r.~ 

I he o;olc l\fli\lC before 1ht C omm,uion 111h,~ 11mc 1) w h , the pphcant should 001 
be cn11tled to an Ordtt granting 11 re-hefas follo1As 

l.>etmmnmg 1ha1 the Rcspondfflt has rcfiised 10 ·act" ",th respect 
10 dcrcrmming 1he ca.sh considcn111,on to be patd by the Applicant with 
regard 10 SCf'\'l« n~h1s ,n an,, of the three anllt''<ed areas IA-hich art the 
subJcct of 1h1s procttchng. rhat the R~t stanch in defian« of 
~l"X'I 49- 14 -~2 and 4Q.J4A-M m each such ca~. and as~ssing in favor 
Of rhe pphcant a cml penalt,• ,n the amount of Sl.00000 for each 
,,,ofa1ton ,n each such c11<e 

2 As..ot1@mng. without funhcr delay, 1he nclusi,•e right 10 pro\idc 
ctcarK' ~ ·ices 10 all clCC1ric e:nergv consumers within each of the thrtt 
areas 1nne11:ed 10 the C1I\' of Vcrmilhon which are 1hc subject of this 
proettdtng 

L>cfcrmm1ng 1hat 1he pphcant has been en1i11ed to the 1cniton1I 
ass1_@.nmfflt!I hcre1nabovC': mentioned and 10 1he rC\'tnue-s gencnted from 
ckctric Kf'VI~ 1hemn . incc October 30, IW7 

4 Ordm~ and dirtt:tmg the Rcspondcn1 to 1mm(d111C':h' answer 
run, 1he ppltcam's lnlnTO@.atorit's and to produce for ,nspeaton and 
cop-.,ng the seven.I doa1mffllS rrqueqed 

Awarding Apphcant such Olhcr and fu nhet rchcf as 1he 
Comm1sst0n ma\ dctm reuonable and JUSI 



\1 [l\t0RA NOI J\1 OF Al 'TIIORITIES 

S1111,1or,• t:na(' lfflf'n lJ 

In IQ7\ tM' ~outh l)11k011 Lcgi(,htlurc ena<1td Chaplet 283 of the 1975 Stsst00 
Lav.!io rh1\ cnactmf'nl 1S a broad st11u101, .Khcme for regulat ing clccm c and flits u11h11cs, 
&!I the name oftht An 1mpl1e5 The purpo~ of1he Act ,s smtd 10 be. · An Act 10 amend 
~IX I t>-1 2.-0 Q. ~\. ! and q_it,d1\tSt0n (3) of Sl:>CL 47-2 1-1. and 10 rcpcal OCL 49 ... J. J 
tn 4'>-41 -ll utelUSl\'C, to rttlulate tht re111I rat~ c.ha~td bv pubhc u1ilit1es fum1sh1n~ 
d«tnc WT'\1~ °' natural. manufacturt!d or m1'(ed ga . ~h~ g,)1cc­

atC1\ ftw ek\..,nc u11lit1es. and 10 ~ Jlfnal_ties fQuhc Yi91111J1on ~JK.OVI ion, 
1M"l"co1 • O· mpha,;;1!1 SuM)ltt'dl 

1"he 1()7 \ 'ieo;;st()fl Lav. Chapter 283 1s now SDCL 49-J 4A ~ DCL 49-34 -42 
enmed each el«tnc u11h1,• 1he ('(elusive nii:h1 to provide clearic sen1ct at retail 11 e-ach 
and t\'Cf'\ loclfl()fl wht-re 11 1s ~'1ng a O.Jstomcr as of March 21. 1975 and 10 finu~ 
cuqomcrs 1n us assigned area The Leg1sl111ure aVOtded 1hc const11utt0r\ll pitfall of 
2nnt1"!l 1~'0Cablc fnnch1~ fStt SD Con~1i1u11o n. An icle Vl. Section 12) by gr1n110g 
m 1h111; boo, the 1u1hori1,• 10 make adjuS1mcn1s 1n 5Cf\'1ce •~•s Among the adju51~nts 
provl<kd fm in the cnacunent. was a grant of 1u1horiry 10 municipal corporattOOs 10 
p.,rcha~ an, cl«trtC&I utihtv pt"opcrtie:s and ~ 'I~ ntthl11; wi1 hin 1he anntxed areas 
owned b\ an, el«tnc u11l11v and JUnsdiaK>n in 1h1s Commis ion 10 ddermint 1hc \'alue 
<"ftht 1n1tlflmtnt of 1he •~• when the pan1t-s are unable 10 agrtt (Stt IX'L 4'>-.l4A• 
4Q , l ndcr 1ha1 Sec;:1t0n, a mumc1palitv which owns and operates an e~ric u11li1y has 
1hc opc,on 10 sen-call cuslOlllC'rS within an annc'(cd area pro,rided 11 shall notif)• the ull ht,, 
fn''lOu I, scn,-,ng 1he anne'(td a~• of ns d«,sion The City of VermilltOn elec:ted to 
Kn'C the t'l.l51omen 1n the three recent!)' anne-.:ed arcu descnbcd in ils Apphcahon tilt'd 
hernn The C',t, wt1h1n one vca.1 following anne'(ation of the areas notified in writing. 
Cla, -l n,on Mectnc C'Ofl) of 11, d«ision lo Kf\'C tach of the terri1ones and agreed to pay 
to Cll\ -l n,on I cash constdera1ion calculated in M:COrdanct w;th the provistOns of SOCL 
4Q.l4.\ -\0 l>efrin@. tht mandllOI'\' pro,'1s10ns of DCL 49-.l4A- 2. Clay• nion Elcc1nc 
(c:wp ha!. f11 1flt and refused 10 procttd 10 take an,• of that action which is compulsory 
under ~IX I ,10. u -\0 10 41>-J4A-5l I Respondent's defiance of 1hc stan11e ha 
broup',l the Cn, to make and file 11.s Apphca11on for l>ettrminauon b,• this Comm isston 
of tht pnce to be paid f01 1he ass,~ncd area, all as mtuircd by SD("L 4'>-J4A-51 

The R~ did no1 an!i'.wtt Pl&1n1,tr,; pphtatH>n fi ltd herein Th,s being 
,o 1he f1tetual al~lltOnli of 1hc pplica11on must be 1akcn a.s true In an effon 10 bnng 
10 hp ,~ faas necn~f' 10 ddcnnine !ht ca.sh constdcnuion 10 bt- patd to the 
R~ 1he pphc.ant prepared and served upon 1he Respondent its lnlffl'O@atones 
Ch~ \cl ) and n.s RtqueSI r°' the Produa,on of Documents (Firsi Set) The only 
~ to 1hr lnlfflOftllorte) and 1he Requesi for Producoon of Documenr.s , 
R.np;w,dml', rf'fusal 10 ans"'Ct the lntffl"0@11lones or produce documents. coupled wnh 



Respondmt's sta1fflK'f11 t1 Parat,traph IV 1N11 11 d«:hnrs to sell 11s f1aht1cs and ~v,c-~ 
ffl'ff""' 11 an\ pncc C'oun~ then mcnuons that Rcspondenl behC\'CS that 1ht­

rontrolhnt1 statutts arc unconstnutional and pre.empted b)' !he l·cderal Suprcmac-v 
('lati'l!C and oonctudo "'''h an offer 10 fom1sh all ~le1,,an1 1nforma1t0n in t he.- C\'cnl that 
tht '°"' Dal.O(a Scatut~ arr held 10 he oonstitu11onal 

R~m O\'fflooks 1hr fact 1hat ,he Suuutcs controlling in this case ha,•e 
atreech bttn htld 10 M oonstitutton:tl A pubh ullhtv does no1 ha\'C a property tnlcrcst 
1n ,cs ~ict trmtOf\' Matter~~ (SD 19N) 
281 , Y. 2d t, li , Mall{{ of l~cr111n TermorilL~(SD 1'>7~) 28 1 
, Y. 2d 72 Bolh ca~ ongmated 1n the Public:: U11li11cs Commission Boch were 
uh,mateh appealed to the South l>alcoca Suprcmt Coun. and on Page 70 of the repon of 
th,, Coun·, dcc1~t0n 1n the firsi of Slid 1wn cues. the Supreme Coun said 

"Wt nc,t rum to the qoeslton of whether SIX'L 49-3•A violates that pan 
ot the '<lu'lh t>ak01a ConsmuttOn. n tele VI. Sect,on 12. wh,ch rt'ads 
· , o la" mali-mS, am· im-\'ocahlc nght of pnvilcge. fnnch1sc. or 
oommun1h shall bt passm • 

11.r statute does OOl e.,-phc,th make- the franchise irrevocable SOCL 29-
14 <\-42 do,c,i;. how~,'ff. provw for -exclusl\'C ~«'areas " This starutc 
md bt ~ togt'thet wrlh others 

~IXI 49-H -49 through 49-34A-5\. pcnntts a mumcipahty • owned 
~em 10 purtha!t f.aln~ of another dectnc uulit opcra11ng v.it hin 1hc 

mun.ape) boundanc:s 

11"J 11 "',II be !ttTI thal IX'L 49-3 4A-49 through 49-34A-55, far from being 
uncon~teunonal art efcmcr,ts !hat prC\-ent the cn11rc Chapter SDCL 49-34 A from being 
uncon!illl'utlOftal llt1ht)' sen,ct areas arc pri,-ilcges rather than propcrt righls and by 
'-I> C"onsrm.11100 melt \ I. Section 12 mav not be estabhshed by 1TTCvocable grants 

l"hit \oulh D1k04a C"'oun wcn1 fonhei in 1hc second of 1he rwo cited Cl.!e:S On 
Pa@!c" -"i of 11, opmion., the Coon saHi 

\\ e nov. reaffirm tha1 franc h1~ nghts coofernd upon a ut1lny by 1he State 
art subJect 10 oon1rol h 1he Leg1slaturc Cning cues The nghts granted 
, t- undef SIX' t 49-41 -7 and 8 are not il'Tt'\'ocahle franch15e5 

On Patn: 7t, the coon satd 

Y. c conclude 1h11 dcsig.nat10n of boundarv hn~. as pan of an alkicallon 
S\'l!em 1s I regulatory procicdu~ 1h11 utilit\' companies ae<:Cf)I as pan of 
thr franchise. and 1s not within the purview of consi ituttOl"lal !)fovision 
forbidd t~ the takn'I@ of PfWIIC property v.1thout compcnSlltOn . 
and N W RY ( Off!PIIJ}' vs~. 39 SD 147. lb3 NW 715( 1917} 



' " funhcf "i.1rPOf1 of Apphcan1 's posmon. wt c1tt: 11)· f al 
Onota Central lt:q)MOC' Compall)• .. t:t al .. ( O 19\c,) 1<9 W 9Q. when tht: Coun 
C('ftqdt:ffij 1hc rdaoon htp bct-.ttn rt:gulalOf"\' con1rol OVCf a pubhc Ulilily and 1hr 
C\.nt:'I~ o( the J)O"''CI' of t:mint:rn domain. and held 1Nu ~h oon1rols constitutt: a mert: 
rqiular,on of a public scnitt corporat,on, 1f not under tht: implied power rt:!D.illing fiom 
1ht: naturt: of tht: ft-anch1R cn_t(wed t,, 1ht: C'orporatioo then under tht: pohc.t powers of 
1he 't11c 

R~1 nt:~1 \."Ofltcnds, wtthout any facts or case: law to supp«! 1 that 1hc 
")Oulh Da~ot• Statutt;) on wh, h 1ht: pphca nt replies arc pre-empted b 1he t-t:dcral 
. upten\ltC', Uausc in that the- 1ransfcr of tffl'lton· by the Applicam woukt impair the 
R~m· s ab,ltt, to pav their f«tcral loans and frustrate 1he federal purpost of• 
ttderaJ sutumrv ~heme The Rural Eleanficaoon Act (REA) found a1 7 USC 901 
That the tran!ifet of temt·onal n(l:hts requested in 1h1s case woukt 1mpa1r Rcspondcm's 
abth1, 10 repav 1u f«leral k>an and ia"T the rtmaindcr of its customers may not rest 
upon a fn",1mpc,on. but must ht:: rrm't:d l"ht: Statt: of Minnesosa does not ha\'t: • ~attJtt: 
s1m1lar 10 South llalr.01a's 19n SL 283. bul employs condemnatK)fl ~ure 10 reach 
\lm1lar ~ II 1n srtuahons hkt: that pre5Cnled ,nth•~ case In 1h11 respra.. lhc laws of the 
two qa1es arc d1tTOTM The dcc1s.on of the Minnesota Supreme Coun in 

r~CN•.fov. aJK)n. sos N w 2d. 621 (M fq')J) is dircal,• ,n po1n1 "'11h 
rcpr<b 10 the t-cderal • prtmlC\' quest ion. ho~ 1 Page 626 of 1h11 opiruon. the 
( oun "Id 

S1m1larh htft. w-c conclo& a mun1c1palnv's condemnahon of an REA 
fin•~ OOOf)fflll\-t', propcnv 1s autkon,ed unlcs,; oondemnahon so 
senoush mprom,~ the: REA's ,ntcrcsa~ including thc: abilit of the 
coopen.11,T m pa, ns k>ans u to be 1mphc1tl)1 prc-cmp.:td In the ~1 
case. the L nucd States has noc demons.rated that the City's condemnat,00 
of ~ - utiln, ng.hts will compromise the RE A' interests to a grc11cr 
dqtrtt 1han an\' ochcf condemnation 

Stt al,o ( ,!) f 'lll!"aaa Jl)' , J..tL<ilS!il'--""""ll·• 49 ~ 3d 1 07◄ (5th 
(n 199~) \\~tht:maua-of~mphonwu,fullyco~dcredandwhcttthc:cvid~ 
ntttSSa~ ,n making• dec:1ston on 1ht: potnt w11 fullv considered 

In !tlh.'<l].Jlil , .-i'Lorl. Rl!lllli!o<LC.~. 79 F 3d 1038 ( l<llh C',r . 
199t>t. the oun constdered 1ht: ~ mpttOf'I qucsilOfl and made a vcrv 1mcrcsting 
~altOf'I 

More gt'l"lffllh . Oarl.11; urges 1ha1 thc!it: CIISCS suppon i1s posi1ion thal 
S11llwell 1s precluded from •sl1mm1ng 1hc: cream• awa from Or..art- ' 
customer base t-_s!fC0111llv, this 1s 10 ar~ !hat lhe R E Act oontffllJ)latcs 
a -.v,;icm "''hr!rc rural cuqomcn arc 5Ubs1d11cd bv relv1ng. on f'e\'COUC 



~11ed from urban cusmmcn: Wc find no such in1cn1 cnhcr c,;prcss or 
1mplled In lhc lan{fUI~(' of lhl' R [ Cl The R E ACI substd17C5 rural 
rommun111es b, offcn~ klv. 1n1erts1 fi nancing. noc by maL.1ng a\.'a1lablc 
1n them more lucnll \'l' mar!.t"ts ror clN::tnc J)O" 'Ct 111ng ~ h 
\ all() QS8 J. 2d a1 141l l-84 

CONCUISION 

SIX--1 4Q. NA-49 codified a lcg1sl111vc schcmt- for orderly transfcr of u1ihty 
~ 'lC'C areas m tcmrnnes annexed 10 mumc1pal111cs Onct: 1m11atcd by action of the 
munte1pahh the procedu~ U'I bc fo llowed 1s mandatOI"\ , and v.-hcn property followed, 11 
,s ,.,mptt and direct The C'tty of Vff1T'1lhon 1s emu led to M:l"Yt in i1s annexed tcnitoncs 
v.nhout unncccssa.r'\.· dcla,• Respondent ought no1 10 bl' pcnnincd l'o profit bv ns delay. 
and 1ht omm,ss,on shoukl fonh\l.11h shift !1Cr\'1ct nght 10 tht' Cny and then determine 
the ca(h cnnStdcratt()n 10 be patd when the Respondent 1s read,• and wHhng 10 oomplv 
v.nh 1ht Aet J.unhcf, the Comm1ss,on shoukt 1mpo,c the a,il penahy au1honttd under 
~OC'I <19- 141-()() v.,th ~ 10 each of tht 1hr~ areas by way orcompcnsa11ng the City 
far 1h unnettssarv and addrtlONI cx:pen,es and k>ss of~•cnucs 

IAlcd ai \ crm1l:t0n. ah Oakc>11. 1h1s J ,IA day of January. 1998 

~• NI Wff.U. nry An..--y 
AttCM"ff)' f•t" liltt Applil'HI 
BOGUE. Wf:[lo.S. BILI.I G5"' COi.LiER 
P.O. Bo,U~ 
\lnwittioa. SD !'786~ 
(60!<) 624-261. 
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Cl \ -1 "O~ EU:CTRlf' f'OOP .• l 
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Rn:pondfflt. ) 

C ERTIFIC'A Tl: Of SERVI('[ 

Serv ice o f tho fol lowi ng docurtc nts: 

1 ) Lett.er fro Me r tin Weeks, Atto rne y f or Ap pl leant, 
da ted January 7 , 1998 t o PUC; 

2) Atr i dsv t t in Suppor t of Order t o Show Caus e : 

l} No i on fo r Or de r : 

4 ) Order t o Show c ause : and 

5} Meaora ndu■ o f Autho r i t i es i n Support. of 
Appli nt' s Mo t ion to Show Caus e . 

re served upon the Respondent, Clay-Un i on El ectri c Coop., 
I nc . , by .aili ng true and correc t c opies thereof o n January 
7, 1998 , to t he at t o rne y fo r s aid Respondent at hi s l ast 
known pos t off ice add r ess, v iz : 

Nr . John Gar s 
Atto rne y a t Law 
P. O. Box 396 
10 Au s t in Avenue 
Ver•i 11 i on , SD 57069 

by d poai t i nq • aid c opies i n the Un i ted States Ma i 1, vlth 
t i r s t cl a ss pos tage t he r eon prepai d , at Verai 11 i on , s outh 
Dako a . 
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John S. O.Vaay 
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Mr . tb.l U.• IUllard 
E11:9CNt.a.._.D.l ~ r 
Public ut.ili ti .. c:c-.£.•eion 
S t.eta <:apl.tol llt.ai.ldi.nt 
500 ... t Clpitol~ 
P.lN"N, a> ~lSOl-50'10 

hbrJuy 17 , ltM 

"9: ,,_ CJ.ty or VuailU.on , aD V9 . Cl■y~on Slecrt.rlo 
cmporauon 

a.ar• . .. llard: 

A tal~c ~1NJ t. edwdul..S for r.bnaary 11, ltN , at. 
10 :00 • · • · to ~ne ..._t:her or not tM c-.t. . .-ion ahould 
1.ee\aa i t • • OrrdlN' to ..,_ ow.a purnant to • a,tion for e\dl 
rah.~ _. by tha Ci~ ~ V....tllie#l . l --.nted to gi.Ye the 
c:-.a. .. 1on • br1~ ■u~t or Cl~on• • poe1 U on prior to 
u. ....... 1. ... . 

l t. i • ~t. ttw.t the o-.a.■■lon know tAat. Clq-Quon 
11-=tric ha■ no 1.ft~Uon to daf'y an ordlar 1 ■9\IMI by the 
0:illu.Nion . lay ordar i e..-d i n the oou.n. 0, U-.. 
prooaadl,.. eha.U be ~iad with i n ■ ~y ta■hlon . 

Clay-Un.ion llectrtc ... reru..t to tran■fer aartalll part.a 
of 1t• ■ ....,,.4 ~ wrritory t:o the City aft:IK' bas..no nq11eated to 
do eo punuant to IIDCL tt-S&A. Clay-uu.on undN-.tande the 
~ oonta.lned in tM ■tatut.ee , but t.lieYM that ott.r 
a. ~ -.l.tlt. . Clay-Oiaiaft i dalbt.iti .. ~ i■■--- a■ followa : 

1 . -.u-r IIDCL t►3'.t. ia i n V1ol■t.1 on oL the tlauth Dakota 
coneu cuuon for failure to prov10. j\let OCllllpeAN,tlon 
roru.----..~. 

Art.1 01• VI , ~mi 13 or the eauu. o.tota Conatl.tutlon 
■tat49 that no pri.vat.a pr,apN'ty ahall be tdWI for 



Kr . "1.lU• IU11-rd 
&..auu._ Di rector 
Pub.he Utiliti .. c.c: .. uel on 
hbnary 11 , 1991 -· 

r DIN & P:.(£ BJ 

ArUcl• Vl , llec,Uan ll of the So\lth Dakota Con■tiCUUon 
•ta.t.N th■t no pc-1vate proparty ■hall ba tata1 tor 
public uaa lfl thout j u•t ~-tion. .Ju■ t. oaapanaation 
ha• bael\ ct.tined a■ tu.U -.rtat. value at ~ u .. ot 
tatlno : the 1'11__.t prio. tor -tu.oh prcparty can be eold 
on U.. ~ -.rk•t. oon■iderin9 it. bellt end -t 
protitabl• UN . IDCt. •••:MA-~ Nt■ • toi..al• to UM ln 
aalcu.l■Uno tbe o::lllp■fta■ t.ion a ODClpMWt..tve •hall reoeivi■ 
trca. • --.S.ol.pality ..._,. their tarritory i ■ annaxat . 
Clay-~on b■U~ thi■ ■tatut. ~ not provide i~t. 
~t.ian and 1• ~o,.. unaon■t1tutional . 

2 . Whet.hat IDCL •M.-.H h p,..--.pted ~ the federal 
1-.ri ■ lat.ion authorhinq and f'Undlnv tM aural Utiliu.■ 
eaa'Yiaa , af.....,_l ■pnc,y . 

Clay- on.a.on l19'0'U'ic u a borl"OWIU' traa Rural uuuu .. 
a.rvic» (-) . Thi ■ dabt: U a fedaral obUp.t..a.Oft . The 
ann...aation or Clsy-unton• • .. rv10. t.rri t.ory wi th the 
oonou..rrw,,t. l ~• of prNent. r"9'VW\Uia and fuWNi c,rowth ..-y 
~r O.ay-ua.1-, • ■ ability to ~ their f'ediK■.l d■ibt. . 

A ■tate 1•• lfflicti ~n a f'edaral otiUption aa.■t gi..,.. 
vtrY' to the fadaral. ■t.atut.. . ~ haft been federal 
aovrt aa_. t,h,ioh haYa found on bot.JI ■id■a of t.hl ■ 

.a.a.._ , ~ h no clear legal authoritv .. tuli.at.i 
"91ld'I laa"N the 1eeu,e operl to Cf,M■,tion . 

Clay-un.a.on li..::rtri.c llhoold not. b■ darueil thatr r19flt to 
p.ir■ue U- 1 ■ .... in the proper- rona . It ..-y b■ that both 
U■\19■ aould be purwued ■ila.llt&nMNely in fedaral oou.rt or the 
aouu tut.tonal C11,1Nt.lon oould be purWld in looth Dakota 1tate 
oou.rt . A ri.nal daa:i. ■ion bu not baiar'I ..._ bit the 8Dard or 
Di r.oton of' Cl.,.-utlion lleotria . .._,rch and diaau■■1on• 

vi.th - ~"I! U-r ... 1•tana9 and •UIJPPOrt w1Ul wrv 
fedanl U.t.igation ...,. angoit19 . Clsy-Qlion &l■otria wUl tu• 
1...,1 act.a.on on one or both or the■e .a.■ •u.e ; tl\at ,_. 1-1 
aonalui-..J.y det.Mm.Md . 

clay-un.a.on be.11..,.. that the oa.ai ■■ion lack• U.. ■tatatory 
and rwgulatory authol'1cy to .ate a bindift9 dllcuion on •it.her 
of Che te■ue■ 111\ial\ aay bl litigated . te■ue 11 1nvo.1,,.. 



Nr . lfiUiM 91.lllard 
lh c..a.au._.. Dlr.ctor 
Pubhc UUliu .. ec-J. ■-1.on 
Fabruary 17, 19N -· 

I CIN & 

detera.1.nino whethN' a •tate l~ulat.1va enac'-nt 
oonaututional . The ■-cond lnvolvaa • f.S.ral ciue•Uon . The 
coaaueion u a rac,ulatory body, not a juct.a.ci al body and u 
not IIIIIIPOWW9d to ~• either of ~ ie■uea . 

Cl ay-union llectria ball~ that ti. ec-ieaion ehould 
atay ury furU..r proc:Nad.J.n,ga on thl.a -ttar until the at.ate or 
tedaral 1 • .,_. NIV9 bewl l1 t.i911ted to a conclwiion . Only ~ 

• VJ.11 the o:-J.a•lon ha,,. a cl-r ~r.ation frca ~ 
~hte court - to the pn,par awucauon or the law . 

.,,.,,, ... 
pc : Nartin ---• • &aq. 

TIU8 18 •u•a r»mO TNIB 11• CIA.Y or nmllllNtY, IHI . .::, KNIii) 

awr rs •DG -.ZL&D . 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION OF 
THE CITY OF VERMILLION FOR 
DETERMINATION OF PURCHASE PRICE OF 
ELECTRIC FACILITIES IN ANNEXED AREAS 

ORDER TO SHOW CAUSE 

EL97-020 

On October 20. 1997, the Pubhc Ultht1es Commission (Comm1ss1on) received an 
Apphcat10n for Determmahon of Purchase Pnce of Elecinc Fac1ht1es 1n Annexe,,t "·eas 
(Apphca11on) from the City of Verm,lhon (Verm1lhon) In ,ts Apphcat,on , VerrmU 101 'aled 
that ti annexed some of Clay-Union Etectnc Corporation's (Clay-Umon Electnc) service 
area during the time penod of November 20. 1995, through Apnl 12. 1996 On Oct;ber 
21 1996 Verm1lhon adopted a resolution to purchase the serv,ce rights and electnc utthty 
propertres from Clay-Union Electnc pursuant to SDCL 49-34A--49 On Ociot>er 30 1996 
Verm1ll1on sent 10 Clay-Union Etectnc a Noltce of lnIent to Purchase Electric Ulthty 
Prapenies 1f"I Arnexed A.leas w11h the amount to be calculated ,n accordance w SOCL 
49-J.4A-5C On May 29 1997 Clay-Unton Electric 1nfonnea V8fm1lhon tnat ,t woukJ nee 
consent to tne cond!IIOOS contained 1n lhe NoltOO of Intent lo Purchase In its~ bon 
V lhon requests that the Commission determine !he amount of tne payment r::xssuant 
to 4g...J.4A-50 

Ac::c:oroinp to the At>P'K:a0on lhe annexed areas that are currently serveo C • 
Un,on esec:mc 1e as follows 



On January 7 1998 Vermdhon filed an Aff1dav111n Support of Order 10 Show Cause, 
a Molton for Order, an Order to ShOYJ Cause, and a Memorandum of Authonl1es m Support 
of Mellon to Show Cause Verm,llron requested that the Comm1ss1on ,ssue an Order lo 
Show Cause why the following rehef should not be granted ( 1) a c1v,1 pena lty assessed 
against Clay-Union Electnc ,n the amount of $1000 00 for each v1ola11on of SDCL 49-34A-
52 and 49-34A-66. (2) the assignment to Verm1lhon of the excius1ve nght to provide electric 
services to a11 electric energy cons1.mers within each of lhe three areas annexed by 
Verm1llton, (3) a finding that Verm1U1on 1s en11tled to the temtonal assignments and to the 
revenues generated from electnc service therein since October 30, 1997. (4) ordering 
Clay-Un,on Etectnc to answer Verm1ll1on's mterrogatones and produce documents as 
requested for 1nspectlOl'l and copying, and (5) awarding Vermtlhon other and further relief 
as the Commission may find ,s ,ust and reasonable 

In a lener dated February 17 1998 Clay-Un10t1 Elecinc affirmed that 11 has refused 
to transfer cena,n parts of s servce temtory to Vermillion Clay-Union Electnc further 
stated Iha!: It :>eheved u,,ai NiO rssues W'Bfe presented by the Apphcat10n that could not be 
answered by tne COffWT'llsSK)n The f.-s IS.sue ,s whet.her SOCL 49-34A 1s ,n v1olat1on of 
me South Dakota ConstltulJon for fatllse to orov ,ust ro,,pensa1ton fOf the annexed 
:,rooerty The secona cssue ,s ~ SOCL 49-34A 1s preempted by the federal 
iegi1la!Jon kCtOnzJr9 ano fundong.,,. Ren! Ubl - Service Clay-Union EledflC slated 
C"a ::u'SUI!: trrese (SSYeS orcper ton.m 

A; r".:S Fecruary 8 •gge Commissoi considered thts matter The 
Co-0 ssocn eneo 10 tne ~ made by ootn parues and took the matter under 

A. Feorua,y 2• 998 meetmg the COl'Tlffl1SSIOl'l aga10 cons.dered this 
~ nas ~ OY9' maner pursuat"< 10 SDCL Chapter 1-26, 

~ 2 10 4S-34A-52 4!.-34A-66 10 49-34A-69, and ARSD 20 10 01 45 The 
to issue an Order to Show Cause 

Plf-'SE T Al<E NOTICE 11\at a neanng shall be held al 1 30 p m , March 26, 1998, 
468, s· e c«>rtot Buddmg Pierre, South Dakota At the neanng, Clay-Umon 

snow cause 'M'ly the Commission should not take any of the foll0'N1ng 
aau-a ( '"i o.nuan. 10 SOCL 49-34A-66 assess a ov,I penalty against Clay-Union 1n an 
ro.n d ro: tess :haf'I cne t'u"'aed dollars nor more than one thousand dollars for each 

)On d SOCl 49-34A-52 and 49-34A-66, (2) assign to Verm1ll1on the excius1ve nght 
u:, ortMOe etec::nc savces to aJI eleclnc energy consumers within each of the three areas 
ll"n!JCll!ld oy Vennllon (as listed above) wtuch are a.KTenlly served by Clay-Union Electrtc; 
Cl ) f Vermilhon 1s entitled to the temtonal assignments and to the revenues 
~ec from electric service 10 the annexed areas since October 30, 1997. and (4 ) 
oroer Clay-Unton Elear+c to answer Verm1111on·s 1nterrogatones and produce documents 
as reQUested for 1 ..pea1on and copying 



The heanng w,U be conducted pursuant 10 SOCL Chapter 1-26 All parties have tne 
nght to attend and represent themselves or be represented by an attorney However such 
nghts and other due process nghts shall be forfeited ,t not exercised at the hearing If you 
or your representative fail to appear at the tirne and place set for the hearing the dec,s,on 
of whether or not the rehef ,s granted will be based on arguments and authonttes 
presented at the hearing A final dec1s:on may be issued by default pursuanc o SOCL -
26-20 

The Comm1ss1on, after exam1mng the argumen1s ano autnonnes oresemed oy tne 
parties. shall decide whether any of the aoove hsteo actlOl'lS st\aU De on:>eraa 
Commission A F,na1 DeCls1on may be appealed by the ;:,arues :.o cne C.ro.11 Cou't ana ine 

South Dakota Supreme Coun as provided by ta-o111 

II 1s therefore 

ORDERED that a heamg on Oroer 10 9-ca- oe ,_ on Match 26 
1998 beg,rnng at 1 30 o m ,n Room <68 Sia:e cao.01 &.lc>ng P>ene Soutn Dalul<a 
and It IS 

FURTHER ORDERED tnat lhe d00.menlS led by VenTlllhon on suppor1 of ns 
reouest to, an 0roef to Stiow cause are nerer,y anacnea to s Oroer 

Da:eo a, P>ene Sou:n Dal<ota s // [/_ aay of March. 1998 

C8l~r((lf$E,MC( 

~-......~~ -
------ .c,o,,al~ttl ,__.,.._~ M....,O"lhoceo.t......:. .. -...- • .,~dla ... ~ ------~P"IC>MI .... _ 
., ,' .._{ye ._, ; ·?v'<' 

, /11 I . , 
(OfFICIALSU.L) 



BBPORE THE PUBLIC UTILITIES CONNlSSION 
OP THE 

STATE OP sotrrH D>J(OTA 
RECEIVED 

THE CITY OP VERNll.LlON, ) 
a aunicipal corporation, ) 

) 
Applicant, ) 

) 
~- ) 

) 
Cl.A Y- UJfION ELECTR.lC CORP. , ) 
INCORPORATED , a corporation,) 

) 
Respondent . ) 

STATE OF SOUTH DAKOTA 

COUNTY OF CLAY 

SOUTH DA'", S'.lC 
UTILITl ~S : .~ 

APPIOAVI T IN SUPPORT 
OP 

ORDER TO SHOW CAUSE 

William J. Radiga n , being firs t duly s worn, on his oath 
deposes and says: 

Aff iant i s a r esident of Ver■ illion, South Dakota, is 
■ore th,n 2 J years of age and i s the duly elected, qualified 
and act1ng Hayor of the City of Ver■illion . 

I[ 

The City or ver■illion, Applicant herein, is a 
muni c ipal corpor ation duly organized under the laws of the 
State of s outh Dakota, and i t s principa l office ls located 
in the municipal offices building at 25 Center Street in 
venlllillion, Clay County, South Dakota. 

111 

The popul a tion of the City o f Ver■ i 1 lion exceeds 10,000 
people , and the Ci ty is a n urban area. 

I V 

The Appl icant owns a nd o pe r ates an e lec tric ut i lity 
serving c ustomers in some areas outs ide of' a nd adjacent to 
t he Ci ty of Ver■ i 11 i on . 

V 

Clay-Uni o n Elec tri c Coopera tive, the Res pondent here in , 
i s an e l ect r i c ut i lity c ornpnny o rqani z<-d under t he law5 of 
t he St ate o f s outh DakOLl'I , wi th its princ ipal office loca ted 



at 141 0 East Cherry Street i n Vernillion, South Dakota and 
serves consu■ers in an area i ncl uding portions of Clay, 
Union, and Yankton c ounties a nd i nc luding terr i tory adjacent 
t o and wi t hin the t>oundarics of the Applicant Ci ty. 

VJ 

On the 20th day o f November , 1995 the Appli can t a nnexed 
a t r act o f real proper:.y legally described os follows: 

The Eas t Half ( E 1/2) of the Southeas t Quarter (SE 
1/4) of Section T\lelve ( 12), Townsh ip Ni nety- two 
(92), Range Fift.y- two ( 5 2) West of the 5TH P.H. , 
e xcept the West 732 feet of the Horth 1, 475 feet 
ther eof, Clay County , South Dakota. 

Respondent c urrently has servi ce rights in that portion of 
s aid annexed terr itory descr ibed as fol lows: 

The No rth 220 feet of t h e West 298 feet of the 
East se e feet of the East Ha lf of the Southeast 
Quarter (E 1/2 SE 1/ 4 ) of Section 12, Tovns h i p 92 , 
Range 52 , West o f the 5th P. H. 

a nd has i ns t.a l led e l ectrical facilities to serve one 
consumer therein. 

VII 

On the 11th day of Marc h, 1996 the Appl icant a nnexed a 
trac t v f r eal p r operty leqall y descr ibed as follows: 

Beq1nninq at t he Southwest. section corne r of s ec. 
17- 92 - Sl thence Nort.h 265,2 feet o n t.he center l ine 
of Crawf o r d Road to the wes t 1/ 4 corne r of Sec. 
17-92- 51 thence East 33 1 feet, thence South 548 . 86 
feet, t hence west l Sl feet, the nc e South 777.57 
feet, thence £ast 2 1 .83 reet, thence South 1126.43 
feet , thence East 2452 feet, thence South 200 f eet 
lo the South 1/ 4 corner o t sec. 17- 92-5 1 thence 
West 2 169 feet on the cent er line of Hai n Street 
thence South 1 39 feet , thence Wes t 285 feet, 
t hence No r th 256 f e et . the nce East 68 feet, thence 
South 100 feet , thence East 126 fee t, thence North 
181 f eet t o c enter I ine o f Hain Stree t the nce We:; t 
392 feet to point. of beginning, all i n Sec t ion 17-
92 - 5 1 and 20 - 92-51, Chy County, South Dakota. 

Responden c wrrently ha ~ s ..: rv ice right!. lo the entire 
annexed ~c rr1tory find has installed u nderg r o und electric 
fac 1 l 1t. i c s s ervi nq th r ee consumers the r ein . 



VllJ 

on t:he 12th day of Apri 1 , 1996 t:he Appl jcant a nnexed a 
t:ract: o r rea l p r operty l egally des cribed as follows : 

The West 1/2 of t he NW 1 / 4 of Sect:ion l l, 
Township 92 Nort:t,, Range 52 West of the 5TH P.H., 
Clay County, South Ookota , with t he fol lowi ng 
e xcept:jons: The South 660' of the SW 1/ 4 of the 
NW 1/ 4; ond LotH-1 of the West 1/2 of t h e NW 1/4; 
ond the Eas t 1/2 of the NE 1/4 of Section 14 , 
Township 92 North, Range 52 west of the 5TH P. H. , 
Cl oy county, South Dakoto, with t:he following 
e xc ept.i o ns: The South 660 ' of the SE 1 / 4 of t he 
N£ 1/ 4; Lot H- 2 of the East 1/2 of the NE 1/4 . 

Respondent c urrently has serv ice rights in that port ion of 
sai d annexed ter r itory described as follows: 

The West 1/2 o( the NW 1/4 of Section ll, Township 
92 Nor h, Range 52 West of the 5TH P. H.; Clay 
County, South Dakota, with the exception of t.he 
Sout.h 660 feet. of t.he SW 1/ 4 of the NW 1/4 ond Lot 
H-1 o r the West 1/2 of the SW 1/4. 

and has installed electrico l facilities a l o ng t he East. and 
Sou't.h si des thereof, but serves no cons ume r s therein. 

IX 

On the 21st day of OC t ober 1996 , the Appl icant Ci ty 
adopted a r esolut:ion t.o exercise i t s privi loge gra nted by 
SOCL 49- J 4A-~ 9 t o pu r c hase Respondent' s ut i lity proper ties 
and servi ce rights wit.hin each of the three above mentioned 
annexed areas. 

on the 10th day o f Dctober 1996, the Applicant served 
upon the Respond en t its written offer to pu r c hase 
Respondent's ut:ility propert.ies all i n the ma nner provided 
by SDCL , 9 - HA-49 t:o 49 - 3 4A- 52 , inc lusi ve . 

XI 

S l x nonths late r, 1. e. o n t:.hc 29th da y o t May l 997, 
Responden t ack no wledged recct pt o f Appli cant • s of fer and 
i n f o raet! he App l i cant., by letter be11 rinq t.hat date , that it 
'.OUI "no t consent to the cond i t ions set forth i n the 
De obe r JO, 1996 No t. ice o f Inte nt"; a nd at. all tir.ies since 

he tOth day o f Oc t o ber 1996, Respondent has fai l ed and 
refu~ert t o pa rt 1cipate in any manner whatsoever with t.he 
Appl 1 ,n t 1n a ~ccrtal111 nq the amount. n t the purc hase pri ce 



calculated under SOCL 49- 34A- SO, whic h tho Applicant i s 
obliqated to pay i n exc hanqe tor its purchase . 

XII 

At all ti■es sinc e the 30th day of October 1996, t he 
Respondent has fai led and refus ed to "proceed to act" in 
qiv i nq etrect to the .aa.ndatory provi s ions of SDCL 49-34A- S2 . 

XIII 

Because Respondent has refused "to ac t " as required by 
SOCL 49- 34A-S2 , Applicant ■ade a nd fi led its application in 
th is tribunal on the 16th day of October, 1997 and caused a 
copy to be served o n the Responde nt o n the 20th day of 
October, 1997 . 

XIV 

Respondent has neither a ns we r ed t he applicat i on nor 
proceeded or offered to proceed to act in a ny ma nne r 
directed toward d e termining t h e a mo unt to wh i c h it l s now 
entitled pu.rsuant to SDCL 49-34A-50. 

xv 

On the 16th day of Noveaber, 1997 Applicant prepared 
and fi led in thi s proceedi ng i t s Interrogatories ( First Se t ) 
and i ts Request for Product.ion of oocuaents and served a 
c opy c.hereof o n Res pondent for the purpose of di scoveri ng 
infor■at ion necessary to deter■ ine the a■ount to wh ich it is 
now ent i tled purs uant to SDCL 49- H A- 50 . 

XVI 

Res pondent ~as now served upon Appl l eant i t s docu■ent 
ent i tled RESPONSE TO APPLICANT' S INTERROGATORI ES {PIRST SET) 
ANO RESPONDENT' S RESPONSE TO APPLI CANT CITY OP VERHILLJ ON' S 
REQUEST roR PRODUCT ION OF DOCUM ENTS TO RESPONDENT and in 
s a i d Re sponse has r e fus ed to a ns we r a ny o f Appl leant' & 
I nto rrogato r i es , r e fused to produce a ny o f t he r e ques ted 
d ocuments and has dec line d to fur nish i nformat ion i n any 
fora necessary to a s certa i n the a■o unt to wh i c h it bec ame 
e ntitled at the t i me App l icant purc has ed Respondent ' s 
uti l i ty pro perti e s ll nd s erv ice ri ghts with i n t ho three 
ll f o r e me nt i one d a nne xed a r e a s . 

XVI I 

Re~ponde nt' s r e f usa l t o a c t 1s a r e luGal to compl y wi t h 
the ■anda tory prov i s ion!. o t S OC L 49 - 34A- 52 and c o ns t i tute s a 
violat i on or SDC L 49- H A- 66 by r eason o f wh ich Re s pond e nt 
o ught t o be r ""qu i r ed by t he o rrte r o f thi s comn i s s i o n t o pay 



to the Applicant a civ i I pena l ty in the amoun t or $1,000 for 
each v iolat ion . 

XVIII 

Appli cant is , a nd at all times has been ready , willi ng 
and able t o cooper ate with Respondent i n deter11ininq the su■ 
to whi c h it was o r is entitled on transferr i ng ser vic e 
r i ghts within the t hree annexed areas f rom Res ponde nt to 
Applicant a nd t o pa.y said a■ount to Responde nt . 

XIX 

Appl icant has e xpended a nd wi 11 cont i nuo to be 
obligated t o e xpend ve ry e xte nsi ve a110unts of the s k i ll, 
t i ■e a nd e nergies of its o rri cers a nd e mpl oyees in the 
plann i ng , development, const r uc tion and i nstallation of 
municipa l improvements a nd inf r as truc ture i n tho three above 
me nt ioned annexed a r e as a nd i n those ■attcrs has expended i n 
e xcess of Sl , 645, 912.00 and wi 11 be obl igatC?d to e xpend a n 
additional su■ of at leas t $660 , 000.00 in co■p l eti ng i t s 
development of these three a nnc,cod a r eos . 

xx 

App li cant depends e nt i r ely o n rovcnuou from its 
electri c ut ility serv ice in the cons truc tion , mai nte nance 
a nd C"peration o f its electri c ut ili ty properties and 
electr ic ser vice depart me nt a nd depends in s ubstanti a l 
meas ure o n r evenues fro■ that depart■ent f o r t he fi na nci ng 
o [ all pl anni ng, develop■cnt , const ruction a nd i ns ta llation 
of i t s i ■proveaents and i nfrastructure ins tall ed and 
constructed i n s aid annexed a r eas; a nd by r eason o r thos e 
facts i t is o f great 1 ■portance t o the Appli cant that i t be 
gra nted l eave to prov i de electri c s e rvi ces to 11 11 c onsumers 
and pot ential consu■ers wi thin s aid th r ee a nne xed areas and 
t o receive t he reve nues from s aid s e r vi ces begi nn i ng at. 
earlies t possible t i me 1t 1s by law a utho rized t o ser ve the 
areas. 

XX! 

Pr oviding ro r the ss1q nr:ic nt o r serv ice are a s to 
electric utili t ies and g r ant. 1nq t he■ the exc lus ive riqht to 
provide e l ectri c ser vice at retail within assigned oroas 1s 
a part o f the regulato ry uch e ne un ifor■ ly a ppl icable to a ll 
members o f the c lass defined as "e l ectri c ut i I ity" a nd i s a 
lunrtio,, o r t.h1 s Connission to be pe rformed and adr.d n is t ored 
pu r s1,.,an t to Sou h Da kota St u c; nd th is App l iclll nt 
be l 1cves it 1s now e ntit led to tt n o rde r o r the Comni ssion 
o r dering and prO'Jl 1nq: 

1 . That the Rc~pondent be rcqu i rod t o pay t.o th e­
Appl 1cant he s 1.:111 o f $1,000 fo r each o f it~ 



v iola t ions o f SOCL 49-l4A- S2 and 49-HA-66, each 
day o f its delay being a sepa rate offense . 

2 . Tha t the Applicant i ■■edia tely be assigned 
tho excl usive r i ght to prov i de electric serv ices 
to all e lectri c energy consuaer s with in each of 
the three at>ovc described areas annexed t o the 
Ci ty of Vermill ion . 

3 . That the Appl !cant be deterai ned to have been 
entitled t o the assiqn■ent above requested 
r e troa c tive to that date fol lowing OCt ober JO, 
1996 whe n the Co 1111 issi on finds t hat t.he a110unt to 
whi c h Respondent was entitled could ha ve been 
detensi ned 1 f Respondent had acted with reasonable 
proapt. ness 1n response to App licant 's otter , a nd 
to have a l 1 revenues fro11 that date he nce. 

~ . That 
requested , 
that a 110un 

subsequent to the rel ior above 
the co-ission p r oceed to deteni l ne 
to wh ich Respondent is e ntit l ed. 

s . for s uch o the r and f'urt.her r elief as t he 
co-ission ■ay doe■ r easonable a nd just . 

Oa at Vend 11 i o n , south Dakota t h is 3 0 .0- day or 
1997. 

STATE o r SOUTII DAKOTA l 
: SS 

COUNTY o r cu. V ) 

THE C ITY OP VERN:U.LION, 
a ■un i cipal corporation 

BY : .}jj'-&Jf<,,:ll!cz:>c,#!.c.,£.~~::Ab::::::::...._ 
Mi I Lia■ J yor 
Mun i c i pal Bui ldlnq 
25 Ce nter s treet 
Vor. i 11 i o n, SD 57069 
( 6 0 5 ) 6 77-7056 

W1l l. ar:1 J. Radiga n , IA! 1n4 l i r s t. duly tiwo rn o n his oath 
dcpo::.c s t1 nd s nys tha he i & the duly o l oc lod, qualified and 
a c tinq r.ioyo r o t tnc C i t y of Ver•ill 1on, a 11unl cipa l 
c orporati o n, ntu'lcd G appl 1c ant. 1n tho above a nd toreqoi ng 
appl 1c at. 1on ar J that. he h !. r ead the sa■e and knows the 
c on t ent. theroo f cxc cp as l o t.hose aat. t.er1> sta t ed o n 



i nformation and bol icf, a nd as to those aatters he bcl ieven 
it to be true. 

~~ and sworn 
~ ,1992,.. 

(SEAL) 

k~ it~ 
t o betore 11e this _A.Il__~ay o f 

tapPuhlic 
My co-lsslon Ex plres: k /I /'19J 



T UE PUBLIC IJTI Ullt:S COMMISSION 
OFTHE 

STATI:OFSOUTII DAKOTA 

TIIE CITY OF \IERMll..l. lON, ) 
a mu■kipal corpondOII, ) 

I 
Applican1, ) 

I 
"'· I MOTION H>R ORDER FIXING 

I CIVIi. PENALTY AND 
Cl.AV-UNION ELECTRIC COOP .. I ASSIGNING t:LEC:fRIC IJTIUn' 
INC-O RN)RA TED, a corporal.On. ) SERVICE RIG HTS 

I 
Rrspo•df'nl. ) 

Apphcant Cny of erm,lhon moves the Comm1ss1on for an <Mdet granting to 11 
the follo\olo1ng rchcf 

Dcu.•m1imng 1ha1 the Respondent has refused to "act· wi1h rcspcc1 
10 de:crmming the cash considenhon lo be paid by the Apphcanl Wlth 
regard 10 SCl"\.'1CC ngh1 s m any of the 1hrtt a.nne'l:ed areas which arc the 
subJ«c of 1his pt'occcdmg. 1ha1 1hc Respondent stands m defiance of 
SIY't 49-J4A-S2 and 49,J4A-o6 in each JUCh casr. and a.sscssmg m favor 
of the Applicam a O\tl penalty 1n 1hc amount of Sl .000 00 for each 
\'10111100 in each such casr 

Ass1gmng. "nhou1 funhef dela) , the e,c:lu~t\'t: right lo p10V1dc 
dccm c servi«:s to all clccmc energy consumeu: w11hm each of 1hc 1tucc 
areas anne.xcd 10 11lc Cu~• of Vcrmilhon which arc the subj«t of 1h1s 
proceeding 

j f)cccrmmmg thal the Apphcan1 has bttn cnllllc:d to tht- terntonal 
ass1gnmcms hcrc1n100\r mcn1toned and 10 the re\cnucs generated from 
dtttnc scn•1cc therein s1ncc October JO, 19()7 

Ordcnng and d11ec11ng 1hl: Respondcn1 10 answer 1mmcd1a1cl\• and 
full\ the Appham's lmcnopt~ and to produce f<M 1ru.pcc1ion and 
copying the 5evcnl documents requested 

11t, \ wa,dm~ Apphcam1 "AA..h ue hcr and funho 1d1cf a!> the 
< ommtS\tOn ma\' deem ru,.;onable and JuQ 



This Mott0n is made and bucd on 1ht annexed Affid1vi1 of William J Radip11, 
Mayor ofthe Ci1y of Vermi ll K>n and on 111 the p)eadings. documen1s, recnrds and files in 
this action 

Dated 11 Vcmulhon. Soulh Dakota this I J,(, day of January, 1998 

21C~ -----
Attoraty for IM Applica■I 
BOGur_ WF.F.KS. BIi.LiNGS & COi.LiER 
P.O. Bo1435 
Vtn11il..._, SO 57069-04l5 
<=1624-2619 



111[ PUBUC UTILITIES COMM ISSION 
OFTIIE 

ST~Tt: OF SOUTH DAKOTA 

THE CITY OF VERMII.I.ION. ) 
a m■11M'ipal corpontio.-. ) 

) 
Applicant, ) 

) 
YS. ) 

) 

CLAY· NION ELEC llUC COOP .. I 
INCORN.lRA TED. a corponuion. ) 

I 
Re,pondrnt. ) 

ORDER TO SHOW CAUSE 

Tht' Public Ut1ltucs Comm1ss1on ha\'l ng con1idcrcd 1hc anached Affidavit and 
Mouon of1hc Ct1)•ofVcrm1lhon. a mumc1pal corpora1ion. Applicant in the above 
cnrnlcd proceeding and ha\1 ng conSJdcrcd all 1hc document filed herein. including the 
Affida\•11 of Wilham J Radigan. Mayor of sa,d City. and 1hc MotK>n of Manin Weeks. 
Cit y Anomev. for the rd,ef menuontd in said flidavit . 

'OW. TI IF.REFORE, 111,;; hcrffly ORDERED tha1 the Respondcn1 , Clay-Union 
Elccmc Coopcrat l\'C. a corpor111on. hC' and hereby is required to show cause before the 
Comm1ss10n .: thc office of thc Sooth Dakota 1il11 1Clll C'ommission in the Stale Capital 
Budding k>ca1cd • 00 Govcrnon Dm~ 1n the Cny of P1erTc., South Dakocaon the __ 
cb) of 1998. at o'ck>ck 1 whythcrclicfpnycd 
for in said M01t0n should not Ix- gran1td 

It ,s fonhn ORDERED that a co~ of the Anida,11 of Wilham J Radigan. a copy 
ofth1s Order 10 Show Cause- i, COP' of the City's 1ot1on. and a copy oftht C11 )"~ 
suppomns Memorandum be SC'f'\~ on John Gors. auorney for the Respondent 11 his 
office localed ai 10 Austin Avenue in the C11y of Vermillion. South Dakota 57069 11 
least 20 days before tM time fhcd for sho\.l.i n~ caust' and thal any response- 1hctc10 by the.­
Respondent be ser,·cd upon \1amn Wcd.s, 1110ft)(."\ ro, the Applicant. 11 least ~ dav~ 
before th1111mc 

Dated 1h1~ da, 0 1 

\TI't:~l : o, , 

. 1991! 

Tilt: PIIBUC t m t, ITIES OM MISSION 
OF1llt:STATt:0t· S011TH DAKOTA 



TIIL p1;euc IJTIUTlt:SCOMMISSION 
OFTIIE 

STATEOFSOlll"H DAKOTA 

TII[ c m · OF VERMILI.ION. I 
• municip•I rorponition. ) 

I 
Appltunt,) 

) MEMORANDUM OF AIJTHORmt:S 
•~. I IN SUPPORT OF APPI.ICANTS 

I MOTION TO SHOW CAUSE 
CLAY-UNION ELECTRIC COOP .• I 
INCORPORA TED. a torporatiol'I, ) 

I 
Rnpondtnl. ) 

NA TIIR[ OF THIS PROCEEDING 

This 1s a procccchng before 1h1 s C'omm1 ss1on on the apphcattOn of the City of 
\lerm,lho n for the deccrmination of the cash sum which the City of Vermillion is 
obligated to pay to the Respondent. Cla)'•Union Electric Corp for the assignment of its 
ut1 hl)' rights and pmpcl'1)' located wnhin 1hr~ separate areas rrcently anne,ccd to the Cit)' 
ofVcrm1lh n. pursuant to SOCL 49-H A-4910 49- '4A-S3 I. inclusive 

J, IRISDIITION 

Junsd1C11on to determine the \'aluc of utilit y proper1iC§ assigned pursuant to 
SIX' I 49-l4 A-49, t1 seq 1s s~1fically gran1 cd to the South Dakota Public Utilities 
Comm1ss1on DCL 49-!4A-42 S111cs in pan . ·nic Comm1ss1on shall hl\'C the 
1unsd1ct1on to enforce the- assig1.cd service areas es1abli shed by Sections 49.J4A-42 to 
49.J4A.44, mcluSl\'C, and 4<J.J4A-48 to 49. 4A•59, inclusive, and SOCL 49•34A •o; I 
au1hon,.cs thc Comm1sston 10 de1crmmc 1hc amoun1 of 1hc payment in accordancc w11h 
thc pro\lMOn'i of S«:uon 49- 141\-50" 

rtlt Apphcanl, City of Vcrm1lho n commenced 1his procetding by filing ,ts 
apph 11100 \~1th the Comm1sston on the 20t h dav of Octobci , 1997 On or poor to thal 
dale, thc C'ny',; apphcat1on was filcxt wn:1 the ( "ommissM'ln, and a cop of the apphuuon 
"" SCl'td on 1hc Respondent as appears from 1hc Shcnfl' s Rctum of Scrvtcc filed 
herein No respon~ v.-as ma,t<' 01 filed by 1hc Kcspondcnt , and on tht- 14th da) of 

mcmhc1 , 1hc pphcant made ,nd filcxt 11s ln1crr~aton~ (F1rS1 Ser) and us Request for 
the Pr01..iuction of Documents both requesting the R(':!,.rondcnt 10 produce 1nform111on 
1dc,am 10 a dcttrmm111on of 1hc value of the p,opcnics and ngh1 in qucsuon 
Rcspondt .. ,I has not ans""crcd am , the questKln"I pr opounded 10 11 m the lntC'l'Tey 1oocs 



and has nu1 produced any of the documen1s requested m it s Request for Produat0n of 
Documcn1s Instead. 11 has declined 10 answer the lnlcrrogmorics and refused 10 prcsem 
fOJ cop'\'lng °' otherwise, any of !he rcqucsrcd documems bearing on the question of 
value lnSlead. Respondem has objected to the rclev•~· of 1hc lnten<>8lloncs and has 
proposed 1ha1 1he rnauer 1s nol propcr1y before this Comm1 sston Among olho 1hmgl,. 
Respondcn1 staJCS, · Respondent dee.lines 10 sell lhar f1i:1h1ics and ser'\'ice 1miton· at any 
pn~· 

A more de11ilod sta1cmcnt of 1he facl.s based on wtnch Applicant's Motton for 
Ordct to Show Cau"' is Kt fonh m the Aff1davi1 of Wilham J R.ad,g.an, 1ayor of the 
C11 y of Vemullton The Affida,,t 1s filed hcr'cin and mcorpormcd as a pan of this fact 
suicmcm bv rcfrrence 

ISSUES 

The sole issue bcfort" the- Commission at 1h1~ umc 1s why 1he Apphcant should not 
be cn111lcd 10 an Order sranung 11 relief as foUows 

Dctcmumng 1ha1 the Rcspondcnl has refused to •act• \.lo'll h 1cspcc1 
10 dctcnnmmg the cash cons,dention to be paid by the Applicant w,1 h 
,egard 10 SCf'\'tCC nghts m any of the three annc,ccd areas which arc thc 
subject of this proettdm that the Respondent stands tn dcfian~ of 

1x·1 49-34A-(,2 and 49-34A-66 ,n each such case. and asscsstn@: m fa ,·01 
of the pphcant a civil penal!\' m the amount o f S1 ,00000 fCM each 
\ t0l .. 1ton m each §UCh caq, 

Assigning. w11hou1 funher delay. the cxcluswe right 10 provldc 
cl«tnc ~\'ICC'S to all elcaric cncr(t,' consu mers \.lo1thm each of the th rtt 
areas anot'(cd To 1hr C 11, of Verm1lhon which arc the subJCCI of this 
proettdmg 

l.>etcrminin!l tha1 the Apphcan1 has been cnllllcd to 1hc 1ern1onal 
assignments hctt,nabo\'t' mentt0ned and to 1hc tC\'t'ntJCS gcner11ed from 
d«tnc SCf'\'let" lhert'tn " IRCC Oaobet 10, )l)Q7 

4 Ordennft and duecung the Rnpondcnt to 1mmecha1ch ans"e' 
tulh 1hr ppltcanl') ln1cnoga1oncs and to produu for 1nspec:11on and 
<:Op\'ln~ 1hc -.C\t.."flll documents rcquc-.ted 

Aw1rdin11 Apph am such O(hef and funhC! relief &) 111(­
( nmm" sK>n ma, dttm rusorublc- and IUlil 



MEMORANDUM OF AUTHORITIE.~ 

S111u1ory [n1c-1mm1s 

In 1975 1hc- Sou1h Dakota U-S,slaturc enacted Chapler 283 of 1hc 1975 Scsst00 
l...a""-s llns cnaamcm 1s a brNd Slatutory scheme for rcg;,.1la1 ing, clecinc and gas utilities. 
as the name of the Aa 1mphes The puflJOSC of the Aa is seated to be, · An Aa 10 amend 
SDCL 6-12-6. Q.J(,.1 and subd1v1sM>n {J) of DCL 47-21-1, and 10 repeal OCL 49-41 - 1 
lo 49-4 1-33, 1nc.luS1\'C, to regulate the retai l rates charged by public utihties furnishing 
clectnc Sitn'ICC cw natun.l. manufactured or mixed gas. 10 establish KCOfUJ.D~ 

11 I _.l9d., ~ 
lbm:<lf • !Emphu,, Suppt,cd I 

The 19H Se5Slon La"' . Chap1cr 283 ts now SOCL 49-34A SDCL 49-34A-42 
granted each clecinc u11lrty the exclusive right 10 pro\-ide electric scr"\-icc at rdail at each 
and C''U)' locaoon "'-here 11 B 5Cn'1ng a rustomcr as of 1arch 2 1. 1975 and to fucurc 
oostomers 1n its ass,,ncd arc,1 Tht Lcgislatui-c avoided 1hc const1tutK>nal pitfall of 
granting rrrt'\'OClbk franchises (Stt SO Consrnutton. Antclc VI , Scctton 12) by graming 
10 this bod the- authont, to m1._C" ad1ustmcnts in service ai-ca!i Among the adjustmcms 
provtdcd for 1n the enactment. Wll a g.l"ant of authorit,• 10 municipal coq,or■ttonS 10 
purchase any cloctncal uuht\ propcn1es and service nghts wit hin the annexed arc.as 
owned by an,• clcanc uulny and 1unsd1ct,on in 1h1s Comm1ss10n 10 determine the value 
of the assignment of 1hc area when the pan ics arc unable to agree (Set SDCL 49-J 4A-
49) Under t . ..a1 Scaion. a mun1t1paht\' which owns and operates an ek:ctric utility has 
the opt10n 10 SC1'\'t all CUStomcrs w1thm an annexed area provided 11 shall notify the utillt,· 
prC\'KMJslv scn,n!l 1he annc·••cd area o 11s dec1st0n The City of Vcrm,l hon elected 10 

SC1'\'t the CUJl<>me'ls an the 1hrer rtccntlv annc-<cd areas dcscnbed in 11s Applica11on filed 
hcl"ctn 1~ Cit\ within one \ 'caJ foUowmg annt-<ltion of the areas nouficd in wn1intL, 
Cla\'-Umon l· lectnc Corp of 11~ dcc1s1on 10 SCT''l' each of the 1em1ones and agi-ccd to pay 
10 Clay-Unt0n a ca.sh conswtcr.ition calculatnt 1n accord~ \.\'1th the provisions of SOCt 
49- 4A-50 Dd\ 1n~ the manda1on prov1s1C'n, of SIX'L 49-J4A -~2. Cla) •Umon l: k:<inc 
C'Ofl) has failed and rtfuscd 10 pmcttd 10 11ke, anv of 1ha1 acuon \.\h1ch 1s compulsorv 
under SIX I 4Q. l 4 . \() 10 40. \4 ,\-~) I Rcspondcnl'!ii defiance of the stalute ha, 
btough1 1ht ('n\ 10 ma._e and file 11" Apphc.a11on for l:>etcrmmat,on h\· 1h1~ Comm1ss10n 
of thC' po« to be patd for tht I'.'." •!!ncd area all A!> required b\• SIX'I 49- 4A-5 I 

Cu,- Authoritin 

I he RC$p0fldem did noc ans"ci Plam11ifs Ai,rhca11on 1ilcd herein I h1, beinit 
vi lhc factWII all--uuon< o the Apphcahon must be tal.cn a-. true In an eflbn 10 bnn~ 
10 h!lhl lho'iC' facu nec~qn to detcrmmt" lhc ca,h con'-tdt.,.,11,cm to N' p,ud 10 t~ 

Respondent 1ht pphcam ptc:parcd and 'lel"\1:d uJ)C'ln the Rcspondcrtl 11,; ln1crroµ.a1om~,;, 
(hrsi ',cO and ns Rcqucsi 1111 the Pmduct,on of l>ocumcrt1,;, chrsi ',1..,) l he onh 
rcspon"<' 10 tht" ln1erro?lone~ and the Roque"-1 for 1..-odue1t0n of Document s ,,. 
Rtspond,•nfs refusal 10 anJy,c, 1l,c ln1 eneya1or1\•,;, 01 ill••duct" documcm, coufllt-d "'uh 



Respondent's staicment at Paragraph IV that 1t dechnes to sell 11s facilities and servic:t 
lcmtory II any pncc Counsel then mcntlOfl.5 1ha1 Respondent bchC\-'CS that tht 
con1rolhng stalutcs arc unconsututional and prc--emp(cd by the Fcdcnl Supremacy 
Clause and oonc:tudes Wllh an offer tn furnish all relevant mforma1ton in the event thal 
lhc South Dakota Statutes arc held 10 be constitUIIONII 

R~ O\°ttlooks the fact that 1hc S111utcs controlhng m this case have 
already been held 10 be consrnuuonal A pubhc ut1h1 y does noc have a propc:ny int~ 
1n n, str\'tu ,cm,OC)· Mill"' f~1onal Electric Boundaries etc (SD 1979) 
281 N W 2d 65. Maner ofCcnain Terri?onal Eleclnc Boundaries. etc (SD 1975) 281 
N W 2d 72 l:lolh cases ongmated 1n the Public 1ihtics Commission Both were 
uh1m11cly appealed 10 1hc South Dakota Supreme Coun and on Page 70 or the repon or 
1hc Coon's dec1st0n m 1hc fi rsi o sa1d two cases. 1hc: Supreme Court satd 

· we next tum 10 the quesooo of whcthtt SDCL 49-34A vt0la1cs that part 
o the South lhlota Constituuon. Amclc Vt Scd10n 12, wt11ch reads 
· No i.w making any irrcvOC1ble nght of privtlcge, franchise. or 
commumtv \hall bc pas~ · 

The statult docs not t \"phc,!ly make 1he franchise irrevocable SDCL 29-
34A-4 2 docs. howt•vet provtdc: for "t.xclu.s1\'C scrv;cc areas .. Tius smu1c 
mu~ bt read 1~her "',th others 

M>CI 49-l4A-41) throog.h 49-34A-Ci , . pcrmn.s a munto1pali1y - owned 
S\'sttrr 10 purchase fac1 h11cs of ano1het clcanc u111i1y opcra11ng within ihc 
municipal hounda.nc\ 

Thus 11 '>'ill bc "«fl 1ha1 SU( I 4Q-14A-49 through 49-) 4A-, 'i. far from bemg 
uncon.srnu1 t0nal arc ekmcn1s 1ha1 prC\-cnt the enurt Chapett SIX'L 49-J4A from being 
uncons11tu11ona.l t 'uhtv ~ 1Ct" areas arc prMlcgcs rai1her than propcr1y rtghu and b\' 
SO Consrnution Antclc- \'I ~tc1mn 12 ma, not ~ o.ubhshed t,,.. 1rrc,'0Cablc !(rlnts 

The Sou1h Dakota Coun wcn1 furthet m 1hc second of 1hc 1wo cncd cases On 
Pa!fC "of 11 \ or1mon the: C 01111 -..,,d 

We now rcaOirm Iha! franchise ngh1s confcncd upon a u1ih1y b\' 1he S11.1t 
a,r subJttt 10 conuol h\· 1ht- l.eg1sl11u1 c C,tmg cues The ntthl 11 !(flntnt 
i', I! C urlder SIX-I ,a->.-11 . 7 and 8 arc noc 1rre,•ocablc franchi ses 

O n i'a!t,t' 7b !he COUii -.Aid 

\\ r ~on...lutlc thllt de'!l1!(1U1IHm of l,oundu, ltnt:3 a'!I pan ,1f an al locatto n 
... ,~cm 13 11 rcyuhu(V\ pro«"durc 1h111 u11h1,• companies acccpc as pan of 
the 1ranch1,c and 1\ n01 " ,thin the pt.11''1c" of cons111u1tonal pro,i '1i1ons 
forh1ddmg 1hc 1al.1n!'- of pmlllt' proper,\' "nhom compcnsauon ~go 
11nd ,w RY t o rnpan)' " llou.s_ht,'f1~. 3CJ ~Dl4 7. 1(1JN W 715 t1 <> 17) 



In funhc! support of Apphunt's position. we cite !.lllU>l-"ll!l!>"'---<L...__ll 
0 a Cemrt! lei~ OIDP.111)' ... .n....!L ( I) 191 6) 159 W 99. where the oun 
considered 1hc rdauonshir, bctwten regulatory control over a public utility and tht 
cxerc1!tt. of the JlOWCf of eminent domain. and held that such con1rols constitute a mere 
regulation of a public service corporation. if not under the implied power rcsuhing from 
the naturt of 1hc franchise cnJOved by the Corporation. then under 1he police powers of 
lhc Stare 

Rcspolldcn1 next contends. w11hou1 any facts or case law 10 support it, that the 
South DakOla S1a1utcs on which 1hc Apphcant replies arc pre-empted by the Federal 
Suprcmac\ Clause m that the 1rvtsfer of teni!Of)' by the Applicant would impair 1hc 
Respondent' s ab1\11v 10 pay then federal loans and frustrate the federal purpose of a 
federal sUlutCW'\· scheme The Rural l:.lcctnficat ion Act ( REA) found at 7 USC 90 1 
That 1hc transfCY of 1cm1ona\ ngh1s requested m this ca.sc would impair Respondent's 
ab1h1v to n .. -pa) ns federal loan and serve the remainder of its customers may not res1 
upon a pr~mpuon. but mu.si be proved The Sme of Minnesota does not have a S1a1utc 
s1m1la, 10 ~ h Dakota's 197\ SL 21n . but employs condemn11K>n procedure to reach 
sim1la, r~h< m s11uattonS hle 1ha1 presented 1n 1hts case In 1ha1 l'cspeel., 1hc laws oftht 
two states arc different The dcc1stoo of the Minnesota Supreme Court ,n ~ , 
Peopk·o; (o-op P_gwcr ~hon. (.()5 ~ W 2d, 62 1 (MN 1993) IS d1rc.ctl m poim w11h 
rey.ard~ 10 1t, ~ h:dcral Sur,rcma quC"iCKln. hov.:cvcr At Page 62b of 1ha1 opimon. the 
Coun -.a,d 

~1m1larl, here we- conclu<k a mun1c1pahh ·~ condemnation of an REA 
financcd ooopcrtll\'t''" J'l'orcm t$ authonzcd unless condcmna1ton so 
o;cr1ou"il\ comprom1SC'~ thr RI A' 1n1crcst. mcludmg 1hc 1b1lity of lhc 
Coopt"f ll -'t' 10 pa, 1t, !Nin~ lS TO be 1mphc11h• pre-cmptffl In the present 
ca~ 1ht- l ni1cd Stl!N ha., not dcmonsm11cd 1h11 the Cny's condcmnauon 
01 pmpk:,; u11!11, nphh "''II omprom,,;;,e the Rl:A's m1eres1s to a l[rtalC'I' 
da!.rtt 1han an, Olhct C('IOO,C'mnllKlfl 

"-tt al<,n { 11~ N \tors.an t 1t~ ,,. ~outh I A I koc'I (()-Op 49 I· J d 1074 4"th 
( u 11.),J'ij ""heft' the manr:t 0 1 prc--c-mrhon ...,a , tulh considered and ""here the ~,de-nee 
n«c-.~ m mV 1n11 a dca\:ton on the nt ,.,,a , tull ,• oon~tdn-cd 

In '\u ll ""rll. Ol l ,., 0 7arl, Rural I lt'CI Co-op ( orp N I id 1018 (l l)h (11 
l()()t,I the ( ('ltlrl con,tdcrl!d the- rr~cmpuon qucsttnn and made a \Cl') ' mtcn:.sung 
~llklfl 

\l ore veno-alh C l1,11l, uu:o that I ~ U'io('< <uppon 11,;; po\11100 that 
, ulh,1, dl 1, rn.'\:ludcJ nom ~ ,mmmtr.? 1~ ~ream" a"" 1mm O,arl · 
l"U\IOfllCI ba~ I S'(.'fll all\ 1h1,; IS 10 lf~'Ue that the R I· Act C'Otl1Cmpla1cs 
a ,,,t<"m " hct<' rm1I ,u<t~ ar<' 'l.lhs1d17t,I b, rt'l ,, n!( oo rt'\ cm.w, 



generated from u1 ban customers Wc find no such mtcnt c11hct express or 
implied m 1he language of the R E Ac, The R E Act subs1d11cs rural 
commum11cs by offenng low interest financtn)l. not by makmg available 
to them more lucrau,'t markets for ckctnc power Cnmg Wau_b:u_h 
Valk)'. 988 F 2d ai 148J.84 

CONO.USION 

SOCL 49.J4A-49 codified a ll!g1slatl\'C scheme for ordc.-ly 1ransfer of ut ,hty 
SCf'\•1ce areas m 1cmtoncs annexed to munic,pahtics Once initiated by action of the 
mumc1pali1y, the procedure to be fo llowed is manda1ory, and when properly followed. 11 

1s si mple and d1r0e1 Thc Cit y of Vermillion ,s entitled 10 serve tn its anne'(ed termoncs 
wnhoot unncces'lry delay Respondent ought not 10 be permitted to profit bv its delay, 
and the Comm1ss1on should fort hWllh shift !lef\icc ngha 10 the C'11y and 1hcn determine 
the cash constdrn1ion 10 be paid when the Rcspondcm 1s ready and \Ao'l lhng 10 compl y 
\Ao1th the Ac, Fun her. the Commission should impose 1hc civi l ~nall y au1homcd under 
SIX"I 49-341--66 \l.11h respect 10 each of the 1hrtt areas b WI)' of compcnsa11ng the C-11\' 
for ,1-. unnecessary and add 1t1onal expenses and loss of revenues 

l>a1td 11 Vermi llion. South l)akoca. 1h 15 7.IA day of Janusr,, , l ltl-))1 

Rn r,tttful ly suhmiUNI. 

¥• i n Wttb. City ANomey· 
Altorney· for tht' pplicant 
HOGU•~ WEEKS. 811.1.INGS& n n .1.11:R 
P.O. Ro, .U!-
\'ttfflillion . so !-7()6~.oo ~ 
C60~) 624-261q 



n,r Pt 'Bl.l( ' UTILITif.S C."OMMISSION 
OFTIIF. 

ST 1T Of SOUTH O h':01 A 

THE CITY OF V[RMll .1,ION. ) 
a mun icip1I tOl"f'Ot"alion. ) 

) 

Apr,fk:1n1. ) 

I .... ) 

) 
0 V-IINION [l,ECfRIC"COOP .. ) 
INCORPORA TEO.• rory,ora1ion. ) 

) 
Rn:pondnu. ) 

f"F.RTIF1CA Tl: OF S[RVl C F. 

Service o f the fol low ing d ocuaents: 

1) Letter fro• Mart i n Weeks , Attorne y for Applicant, 
dated January 7, 1998 to PUC: 

2) Affidav i t ln Support o f Order t o Show cause; 

l) Ho 10n tor Order: 

4 } Order o Sh Caus e: and 

5} He randu o f Authorit ies in Support o f 
Appli c ant' s Ho i o n t o Show c ause . 

were se r ved upon the Respondent, Clay-Un ion Ele tr lc Coop., 
tnc ., by r.1a11 i ng rue and correc t copies hereof o n January 
7. 19 98, o he at orney f o r sai d Responden t a t h i s l as t 
known pos t o ffi c e ad<!ress , vi z: 

Hr. John Gors 
Atto rney a La w 
P.O . Box 396 
l O Aus in Ave nue 
Vern i 11 ion, so 'H06CJ 

by depos i t i ng s a i d copies in the Un t ed States Hai 1, wi th 
firs t c las s postage thereon prel)llid , a t Vere l lti o n , south 
Dllko a. 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION OF 
THE CITY OF VERMILLION FOR 
DETERMINATION OF PURCHASE PRICE OF 
ELECTRIC FACILITIES IN ANNEXED AREAS 

AMflil2fD ORDER TO 
SHOW CAUSE 

EL97-020 

On October 20 1997. the Public Ut1ht1es Comm1ss1on (Commission) received an 
Appltcauon for Determ1naI1on or Purchase Price of Electric Fac1h11es In Annexed Areas 
(Apphcat1on} from the City of Verm,lhon (Verm11hon) In ,ts Apphcat,on, Verm,lhon stated 
!hat 11 annexed some of Clay-Union Electric Corporation's (Clay-Un,on Electric) service 
area dunng the IIme penod of November 20 1995 through April 12, 1996 On October 
21 1996 Verrmlhon adopted a resolutoo to purchase the service nghts and electric ut1hty 
propert1es from Clay-Union Electric pursuant to SOCL 49-34A-49 On October 30, 1996, 
Verm11l1on sent to Clay-Union Elednc a Notice of Intent to Purchase Electric Utility 
Propen.tes 1n Amexed Areas with the amount to be calculated ,n accordance wuh SOCL 
49-34A-50 On May 29 1997 Clay-Union Electnc informed Venmlhon that It 'NOUld not 
oonsent to the ex>ndrtoos contained In the NoI1ce of lnlent to Purchase In its Apphcatton. 
Verm1ll1on requests that the Commission delenmne the amounl of the paymenl pursuant 
to 49-34A-50 

According 10 the Apphcatton the annexed areas that are currently served by Clay-
Union ElecInc are as follows 

The North 220 feet of the West 298 feet of !he East 588 feet of the East Half 
of the Sou1heast Ouaner (E½ SE¼) of Section 12, Township 92, Range 52, 
West of the Slh p M 

Beginning at the Southwest secIIon corner of Sec 17-92-51 thence Nonh 
2652 feet on the center hne of Cravlford Road to the West ¼ corner of Sec 
17-92-51 thence East 331 feel thence Soulh 548 86 feet. thence West 153 
feet thence South 777 57 feel , thence EasI 21 83 feet, thence South 
1126 43 feel thence East 2452 feet thence Soulh 200 feet 10 the South 1/. 
corner of Sec 17-92-51 thence West 2169 feet on the center line of Main 
Street thence South 339 feet, thence West 285 feet. thence North 256 feet, 
thence East 68 feet thence South 100 feet thence East 126 feel , thence 
Nonh 183 feet to center line of Main Street thence West 392 feet to point of 
beg1nn1ng all on Sedooo 17-92-51 and 20-92-51 , Clay Courny, Sooth Dakota 

The West ½of tne NW¼of Sedoo 13, TO"Nnsh1p 92 North, Range 52 West 
of the 5th PM Clay County, South Dakota, with the exception of the South 
660 feet of the SW¼ of the NW¼ and Lot H-1 of the West ½ of the SW¼ 



On January 7 1998 Verm1lhon Med an Affidavit In Support of Omer to Show Cause 
a "-lotion for Order an Order to Show Cause and a Memorandun of Authonltes In Support 
o' Mot,on to Show Cause Vermtllton requested that the Comm1ss1on issue an Order to 
Show Cause why he following re l1e should not be granted ( 1) a c1v1I penalty assessed 
against Ciay•U'l'OI"\ Elednc in the amourit S1 000 00 for each v10/al!on of SDCL 49-34A· 
52 and 49-34A.fl6 (;.)) !he ass,gMl8flt 10 Vem11lhon of the exdus1ve nght to provIoe electnc 
serv ices to al1 electnc energy consume, s within each of the three areas annexed by 
Vermillion (3) a l1no1ng at Verm1lhon ,s entitled to the terntonal assignments and to lhe 
re11enues generated frorn electric seMce !herein since October 30, 1997, (4) ordering 
Clay-Union Electric 10 cinswer Verm,1110n·s InterrogaIones and produce documents as 
reques!ed for Inspectt0fl and copying and (5) awarding Verm1lhon other and lurther relief 
as he Comm1ss1on may ftnd Is IusI and reasonable 

In a lener dated February 17 1998 Clay-UnlOfl Electric affirmed !hat It has refused 
to Iransfer certain parts of I1s service temtory to Vermrll1on Ctay-Un1on Electric further 
stated thal It bel:eved that MO issues were presented by Ihe Apphcal1on that could nol be 
ansNered by !he Comm,ss,on The first issue Is whether SDCL 49-34A Is '"vt0lat1on of 
the South Dakota Const,tu ion for failure to provide IusI compensatton for the annexed 
property The second issue Is whether SDCL 49-34A Is preempted by the federal 
leg1sIaI10n authonz1ng and funding the Rural Ulllthes Service Clay-Un+on Electnc staled 
that 11 would pursue these issues ,n !he proper forum 

At 11s February 18 1998 meeting the Comm1ss1on considered this matter The 
Comm,ss,on hstened to the arguments made by both parties and took the matter under 
ad111sement At 11! February 24, 1998, meeting the Comm1ss1on again considered thts 
11,atter The Conmisst0fl has ,unsdiat0fl over th,s maner pursuant to SDCL Chapler 1-26, 
SDCL 49-34A-12 to 49-34A-52 49-34A-66 to 49-34A-69 and ARSD 20 10 01 45 The 
Comm1sston vo ed unan,mously 10 issue an Order 10 Show Cause 

PLEASE TAKE NDTICE that a heanng shall be held at li!Q pm . 1111aill. 1998 
in Room Slate Capitol Bu1ld•ng Pierre South Dakota At the hearing, Clay-Union 
Electric shall shO'N cause why the Commission should not take any of the following 
acttOns (1) pu-suant to SOCL 49-34A-66, assess a c1111I penally against Clay-Union ,n an 
amount of not less than one hundred dollars nor more than one thousand dollars for each 
v1olatIon of SOCL 49-34A-52 and 49-34A-66, (2) assign to Verm1lhon the exclusive nghl 
10 prCMde electnc services 10 all electnc energy consumers w1th1n each of the three areas 
annexed by Verm1UtQn (as hsled above} whlCh are currently served by Clay -Union Electnc, 
(3) find that Verm1lhon ,s enl rtled 10 lhe temIor,al assignments and to the revenues 
generated from electnc service In the annexed areas since October 30, 1997, and (4) 
order Clay-Union Elecinc to answer Verm1lhon's InIerrogaIones and produce documents 
as requested for inspea,on and copying 



The heanng will be conducted pursuant to SDCL Chapter 1-26 All parties have the 
nghl 10 attend and represent l tiemselves or be represented by an attorney However such 
nghts and other due process nghts shall be forfeited 1f not exercised al the heanng If you 
or your representative fail to appear at the tune and place set for the heanng, the dec1s1on 
of \Yhether or not the rehef Is g,anted will be based on a;gurnents and authorities 
presented at the heanng A final dec•s1on may be issued by default pursuant to SOCL 1-
26-20 

The Convn1ss1on after examIrnng the arguments and authOflt,es presented by the 
parues shall decide whether any of the above listed act,ons sna11 be ordered by the 
Convn1ssoo A Final Deost00 may be appealed by the parties to the C1rcu11 Court and the 
South Dakola Supreme Court as provided by law 

It ,s 1herefore 

ORDERED thal a heanng on this Order to Show Cause shall be held on &l.l..16, 
1998 beg1nn1ng al 1.00 pm 1n Room ill State Capitol Butld,ng, Pierre, South Dakota , 
and 1t Is 

FURTHER ORDERED that the docun,ents hied by Verm,lhon tn support of ,ts 
request for an Order to Show Cause are hereby auached to tn,s Order 

Dated at Pierre South Oak.eta. lhts 13th day of March, 1998 

CutTJFICATI!: Of' ULIIVICE 

tne~~-..,.ir...~ -~~~~!00,y- p,trt,nol 
,-c,.,a.~ M~O'l~~­
~.i DJf-o, DJ1"! ~ ,_. ._ ~ 
.oci,aMd~~tl'W~~.,.._ 

By ..:: ,f , J• .., it 

BY OROER OF THE COMMISSION 
Comm1ss1oners Burg, Nelson and 
Schoenfelder 

w~ 
Execut,ve Director 
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Soad1)~ 
Public Utilities Commission 

March 9 1996 

Mr Martin Weeks 
Crty A11omey 
City of Venmlhon 
PO Bo, 435 
Vemulhon SD 57069-0435 

Re Clay-Un,on Electric Corporatton v 
City of Verm1lhon 
C,v 98-47 (Oocke1 El97-020) 

Dear Mr Weeks 

As requested and wrth reference to the above ceptK>ned matter enclosed you w,II 
fu"ld cer1 rf,ed copies of all of the documen1s contained ,n Docket EL97-020 

Very truly yours 

Rolayne A1l1s W1es1 
Special Au 1s1an1 Allomey General 

RAWdk 
Enc 



John S. Dt'Vtny __, ....... 

DeVany & Gors 
ArTOa. .. 1i\SA1' 1..AW 

PO l}(n 196 • 10 Ausun Strtt1 
\tm11lhon. Soulh Dakota 57069 

T~ 605~2-4•ll9! • 605-614 ·221 1 
Fu 605-62 -4 -66211 

1'pril 15, 1998 

Robyn• JU. lts lifleat. , £aq . 
Pubh.c Utl.ht.l.•• Camuaa1.on 
State Cap1tol Bu1ldl.nQ 
S00 £ • cap:a. t.ol Av.nu• 
P1.erre , SD 51501 

Re : City of Vemulhon va. Clay-Uni.on Electric 
EL . 97 -020 

Dear Rolayne: 

RfCf vro 

lllC 
j .... '1\.Gen 
~Ml-

£nclo•ed i• th• o n91nal Conaent to lndefJ.n1. te Contl.nuanoe 
which h•• been uqned by Hr . WMk■ and myaelf . 

Thant you very much for your oooperatl.on and •••utanoe to 
th1.e matter . 

JAG/ka 
Encloeure 

pc : Hara. n WMka , £sq . 



1f:C" VfD 
8£ R£ THE PUBLI C UTILIT IES Ca+tlSSIOH 

OF THE 

STATE OF SOUTH DAKOTA 

THE C I TY or VERHI LL I OH , 
A Hun1.c1pa l Corporat1on, 

Applicant , 

C LAY - UNION ELECTRI C COOPERA.TIVE. 
A Corpora ti.on , 

Raspondent 

EL . 97-020 

COHS£HT TO INDEFINITE 
CONTINUANCE 

Th• above namrad part1•• • by and throuqh their attorney• 

of record do hereby conae.nt and a;r" aa follow■ : 

l. 

Th .. part1•• conaen t and a;-r" that the ■how cau■e 

heanno ■cheduled before the Publ1.c Ut1.l1t1•• Cc:aa.1aa1.on on 

,\prll 16, 1998 , at l :00 p . m. shall be continued 

1ndefln1tely . 

2. 

The part.1. e■ reque■ t that t .he Publ:l..c Utl.11 ti.•• 
Cormu. ■■1.on cont.1.nue th1.a matter until further act1.on 1 ■ 

LIC 
'ClN 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION OF 
THE CITY OF VERMILLION FOR 
DETERMINATION OF PURCHASE PRICE OF 
ELECTRIC FACILITIES IN ANNEXED AREAS 

ORDER FOR CONTINUANCE 

EL97-020 

On October 20 1997 the Publ!C Uhlrties Comm1ss10n (Commission} received an Apphcation 
for Determination Purt:hase Pnoe of Eltdnc Fa ies tn Anne1ted Areas (Applteahon) from the C•ty 
of Vermtlhon (Verm1lhon) In ,ts Apphcation Vermtlhon slated that rl annexed some of aay-Unt<>n 
Electnc Corporahon's (Clay-Unt0n Electnc) service area dunng the l ime penod of November 20. 
1995 through Apnl 12 1996 On October 2 1 1996 VellTlllhon adopled a resoluhon to purchase !he 
seMce nghts and electnc uhhty propert ies from C lay-Union Eleetnc pursuant 10 SOCL •9-3'A--49 
On October 30 1996 Vermlllt0n sent 10 Clay-Un10n Electnc a Not1Ce o f Intent to Purchase Eleetl'IC 
Utility Prooerties '" Annexed Areas wilh the amoun1 to be caleulated 1n aCCOfdance wilh SOCL 49-
3'A·50 On May 29 1997 Clay-Union Electnc informed Vermrlhon lha1 ,1 would not consent 10 the 
cond1bons contarned in the Notice of Intent 10 Purchase In its Apphcal10n, Vermlilton requests Iha! 
the Comm,ss10n de1erm1nf' the amount o l the payment pursuant 10 49-34A•50 

According 10 the A0pllcat10n the anne,.:ed areas that are curren11y served by Clay-Un.on 
Eleelne are as loflows 

The Ncw'lh 220 feet of 1he W est 298 feet of the East 588 feet of the East Half of 1he 
Southeast Duane, (E½ SP'I.) ol Sea,on 12 Township 92 Range 52 . Wes1 of lhe 5th 
PM 

~ a1 lhe Southwest sectt0n comer ol Sec 17-92-51 thence North 2652 feel 
on the center l·ne of CrawfOfd Road to the Wes1 ¼ comer of Sec 17-92-51 theoce 
East 331 feel lhenee Sout $48 B6 feet thence Wesl 153 feel , thence Sou1h 777 57 
feet thence East 2 1 83 feet !hence Sou1h 1126 43 feet, lhence East 2452 feet 
thence South 200 feet to the South¼ c::omerof Sec 17-92-51 lhence West 2169 feel 
on !he center hne of Ma,n Street !hence South 339 feet, thence West 285 feel , 
thence North 256 feel thence East 68 feet. thence Soulh 100 feet, thence Easl 126 
feet thence North 183 teet to center of Matn Street thence West 392 feet to point 
of beQinni~ all ,n Sect,on 17-92-51 and 20.92-51 Clay County, South 0.kota 

The West ½ of !he NW•-:. o l Sechon 13 Township 92 North, Range 52 Wesl ol lhe 
5th P M Oay County South Dakota w,fh !he e,.:cephon ol the South 660 feet Ol lhe 
SW¼ ol lhe NW/4 and l ot H-1 of lhe West ½ o l lhe SW¼ 

On January 7 1998 Vetmlll9on filed an Arftdavrt in Support of Order 10 Show cause a Mohon 
for Order an Omer 10 S1,o,-., cause and a MemonMldum of AJJthOnltes 1n Support of Motion 10 Show 
Cause Vennllor requested that the Com,.-.ssion issue an Order lo Show Cause why the following 
rehef SholJld not be granted ( 1) a o v1I penalty assessed against Clav-un,on Eleclnc 1n the amoun1 
of S100000 tor each VtCN110n of SOCL 49-34A·52 and 49•34A-66 (2) the ass+gnment 10 VemnU.an 
of the exdus,ve nghl 10 prov,de eleclnc services to all etectnc energy consumers w,th1n each ol the 
three areas annexe<! by Vermdlton (3) a f,ndrng that Verrmlhon is en11Ued 10 the temtonal 
ass,gnments anct lo the revenues generated from electnc service lhere1n since October 30, 1997, 
(4) ordenng Clay-Linton D ectnc 10 answer Verm1lhon·s 1nterrogatones and produce documenls as 



reques1ea for tnspect10n and cooying ano (5) awarding Verm111•on olher and further rehel as !he 
Commission may l1nd ,s 1us1 and reasonable 

In I let1erdated Fet>rua,y 17 1998 Oay-Uruon Electnc alfHmed that II has refused 10 1ransler 
c:ena parts ot 11s servtee lemtory lo Verm1U1on Clay-Umon Electnc lurther staled Iha! ti believed 
thal rwo issues were presented by lhe A.ppl1cat10n lhal could no1 be answered by the Commission 
The frr'st issue t5 whether SOCL 493" A ,s 1n vtOlahon o f the South Oal(ota Cons11tullon for fa,1ure to 
provide ,ust compensation few the MMxed Pl'Operty Tne second issue 1s whether SOCL 49.3.v, 1s 
preemoted by the lederal l@Q1s1a•,on ai,1honz1ng and lund1ng the Rural Ul1Mres Serv,cc Clay-Un!Otl 
E!ec!nc stl'lted thal 11 woukl pursuf! these ,ssues tn lhe proper forum 

At s February 18 1996 meeting the Comm1sS10n constOered this maller The Comm1sst0n 
hstened to !he arguments made by both parties and 1001( the matter under adVJSement Al its 
February 24 1998 meeting 1he Comm1ss1on again considered th,s mailer The Comm1ss.on has 
µtSdlCbOn over 1hlS matter pursuant 10 SOCL Chapter 1-26 SOCL 4g.:µA--42 10 49.:µA-52, 49-34A-
66 to 49-34A-69 ano ARSO 20 10 o, 45 The Commtss10n voted unanimously to issue an Order 
to Show Cause 

On Maren,, 1998 Clay•UlltOf'I Etectnc Med a Motion for Order to S1ay Proceedings of the 
Pubtlt UhMies Commrssoi and an Act10n tor Oedar11tory Judgment ,n the F1rs1 Jud!Oal C1rco11 Both 
these oocuments were amended on March 24 1998 A heanng was held on lhe mo110n for a stay 
on Matd'I 24 1996 The Coun 1ssueo 11s Memorandum Opm10n on Apnl 7, 1998, den.,..ng 1he slay 
On Apnl ,s 1998 vemt>lhon and c1ay-Un10n Electnc 0<alty agreed 10 a Consent to lndefin11e 
ContnJance 'Nhlctl was Med With the Comm,ss,on on Apnl 17 1998 Based upon 1he above Ming, 
the heamg in I s matter seheduled for Apnl 16 1998 shall be cont,nued 1ndefinr1ety 

Dated at Pierre South Qal(ota lh1s ~ day of Apnl, 1998 

CUlfW:ICAf! Off Sf_ltv!Cf 

tr,.~,-·-· .. !"1111-~,_-...,...,_,,--fW't-all 
r-Ul'l"'6ooc:t« el!llMlonhooco.e1-. 

Drl 0t Dr!~c..M....,. on e,,-'!, 
.,,,,......,~ -c;Nt9'f'll'fllM--

,, ~~{ 
""' /I/ 'I , 

OH ICIALS[Al 

BY ORDER OF THE COMMISSION 

~~nd 

WILLIAM BULLA~~ 
Executive Director 



11 City of 
VERMILLION 

II Cf'N1P ITfllUl 
YPIIII..LN)M. SOUnt DU.OTA 17Nt 

Pubhc 1 11111,~ Comm1\"-10n 
~t11c C'apnol llmlding 
.. 00 l .a"I C1p,1ol AH•nut' 
Ptffl"C. SU \7WI -\ 070 

~ lJl {>\ 
UT;t it 

June 30. I QQ8 

Rt· C-11\ of\'crm,lhon., Cl•}•Umon l!lcctric Corpon1ion 

A ~'1JB L1C 
~'\.\I SION 

l:ndoscd ~nh p~Hc: find an ong1n1l 51gned copy or I S1ipul1tion and 
.\~1 ~v.ern tht C'11~ of \'ctm1lhon and Clay- mo n Elcanc CorporattOO st'nhng 
liOfM o f 1tw- d11Tttcncn bclwttn the ~nies 1n the 1bove-cn111lcd manca stated in 
Parqraph ~ on Pag \ of the 11pul1uon. the agreement 1s 1n1cnded for ust pursuant 10 
lX'I 49-H .\If, in tran!lfcmng 1ht 5en1ce nghl s from Clay-Union 10 tht Cit and 10 

es1tbhsh a buu, on \loh1ch the Pubhc L11,h11c!i Commission may enter an Order 
attord1ngl) If the &grttml'm med vour approval. will you please prepare and necute 
1h< n<tt<W)' Onk, 

I am filmtt a duphca1c ong:mal of this agreemem .__,; th the Cl&)' County Clerk of 
Coun.s 

''"' ~ 
Incl 

pc JohnC,ors 
Jcffr~C,t) \1anaga 

You~truly, 
CITY OF VhRMI LI.ION 



nu: r1 DI.IC l'Tll.,ITU-:s COMMISSION 
oFnu: 

s·IAlT. OF SOI ITII OAIWTA 
REC IVED 

1 ur CIT\ C)F \ '[ R\tlU.H) \ . 
• munir,pal rorporation. 

\ppt K·an,. ) 
I 
I 
I 

( la" -l \IO, t:u :n RI( . I 
( OR PORA TIOl\ . • <"Orpor■ lion , ) 

I 
RHp(lndt-nt. ) 

ANO 

.lOlJJH OA 
UT 11 TIE .. 1euc 

'.,, ION 

STAT[OJ, s o1rn1 DAlli:O-rA > IN (;IN.CII ITCOURT 
:SS 

c-0t ,n OFCl a" I FIRST J UDICI l .• □RCUIT 

c·1.A\'-l "NION ELUI RIC CORPORATION. I 
A C orporat 'e11, ) 

I 
Plaintiff. I 

I STIPIII.A TION 
\ "S. ) AND 

I AGREDIE1'"T 
TII E nn OF\T.RMll,LI01' . I 
A M■11it'ip•I Corporation. ) 

I 
DtftttdHI. ) 

\\'I ll· Rh \ S on 1he dates hcr-c1nafk-r mcntt0ncd respcctl\-cly. the Cny of 
Vcrm1lhon (" 1h · , t\as annc.,cd and c-..1cndcd 11s boundaries 10 mcludc The 1hrtt 
following dc,,cn bcd 1cmt~ prcv10Usly wuhm 1he clee1 ric scn'lcc area of the 
R~nl and Plain11ff. C'ta,, l ' nion Elcctnc C'orporation ,·clay- nion•J. ,,,. 

Tmi!Of) 'lo I - nnc,cd on I O\'.:-mbcr 20. 1995 

The Cast llalf(I: I ) of the Sou1hcasi ()uaner ,s1:. 1/4) ofScc11on Twcl\'c 
(12). To~T1sh1p Nmc,y-two (92). Range F11'y-1wo (52) WCSI of1hc STJI 
r \1 . except the West 712 fttt of 1hc Nonh 1.4H feet 1hcrcof. Cla , 
Counl'j, , South OliOII 



I l"l'Tlll.on. \.1, : \ nnc.- , ~ l 1m \la1 ch 11 J"°')(' 

Bcwinmn!l :u 1hc , .,,u1h,, r--.1 -.cn1on omc, 01 "><.~ 17.9::!•' l thcnct- '- onh 
:, , : IC't'1 on 1ht- l.'t:ntn hnc- of ( 111 " hud Road 10 the \\ c~ I 4 corner of 

:"( t7.•1:.,1 hcn..c I a .. , HI rcci thence \ ou1h ' 48 ijt, foet . thrncc \\ est 
le.\ 1«-t thC'fk:l" lllth rn '1 for1 then I a~ :1 l'(l foc1 thence South 
11 : r, -' ; l<-"1!1 then,.:~ I N : .i : rcct. thmce South :oo fot'1 1U the South I .J 
r,'"'4.'t 01 1- .q: 'I then.:e \\ c-q : 1n11 tttt on 1hecc=n1<=1 hnt' or \ hm 
\Un'1 1hcn...c th l l 11 IIXI thcnc<· \\ l,~, :k' feet tl'K.-ncc , nn h 2-\b rCt"l. 
thmu ." I ,N bS la.1 then« '°'-.!Iii IOI.I ICC'! , theocc I.a.~ 126 feet . then 
\., ,nh I~ 1 lt't'I 10 .. cntn hnc ,,f \tiun " rt'C't 1hcocc \\ est 142 ft-Cl IO point 
01 ~•nnm~ all m " « u on 17-1>:.,1 and 20.q2. ,1 Cla, Counl) . South 
l>.il.ou 

l hc \\ t-..t I : of lhc ',\\ I 4 of Socuon 11, IO\,·nsh1p 92 \.onh. Range ~2 
\\ c -.t nfthc Ci fl l P \I <la, Count\ ,. th D.sl.0111. "nh the folk,"1ng 
~ cq,11on, lhc h b()O' nfthc \\ I 4 of the','\\ I 4. and Lot If. I of 
1hr \\c--:t I:? oftht- '-\\ I -' and the l ... ast I_ of the I\F 1/4 o fSccuon 1-1. 
I ,," n,Jup 1):? \.onh Ran~c ' 2 \\ est uf thc Ci l 11 P \ t Cla, Coum, . South 

1),1 011 " " h the tnllo"mJ,? c,ccpuon!> l11C' South b60' ofthc: E 114 of 
thc'-1 l 4 l ,11 ll -: t"111he l..astl:? o f1hc \.l 1-1 

and lhc-rcafto f'll'I lhc :?l~t da, of October I')%. ac11ng pursuan1 to SOCI. -19-34A-49 ct 
-.cq nohficd ( 11 , -l mon 1ha1 11 intended 10 c,crC1-,c and perform clcctnc u11h1, SCf'\'tCc 
npht .. and fu ncu nn, 1n e&ch of ..aid an~-<cd aicas 

\\Ill H.I \'\ unti l """ the pantei. tui,c bttn unabl<" to agree .11.i; 10 1he fach and 
la" rc- la11ng 10 a tran, fer ol clectncal ut,hh -.ct\'lCC nghts pursuant to OCL -19-3-IA-48, 
t1 ,;cq and C 11, fi led 1•.. 1pphca11on "nh the Public l.,11h11cs Commn;s,on 
('( om ml\-.!On· ) 10 cklcrm1ne 1h,: amNJnt of 1hc pa~mcnt m :t:('.cordance "11h the 
pm\1 .. ,on, o l ..a1d \ecuon -1 \1. i-1 \ . <-o, 

\\ 111 RI , 1n 1hc cour-.c- nf procccdmgs before 1hc Comm1ss~n and before 11 
heard e, idcnct on lht lllC1' 1t, ul the p1ocecdmg. Cla,- l mon commenced thc abO\e 
cm nkd aC'lion for dcclara!CII'\ r<"hcf "hcrcm II praHxt for Judgment of the Coun declanng 
that 1hr .. 1aiulor\ procedure tor ddcmunrng the amount 10 be paid b, Cu,, 10 Cl&)•Umon 
and , e.iini.t au1hon1, in thc Comm1ss.on 10 ma~e 1ha1 determination in the mannn 
JWOndcd b~ <;r>e1 4Q. ;4A-' U 1!, unconsrnu11onal. and m and as a pan of sa,d ac11on for 
dccl&ratOf\ rt-lu:f filed 11, mohon fm a sta, 01 all s.a,d proc:ttdmgs pending be.fore the 
( omm,,,Kin 



\\Ill RI -\'i the- ( oun Jcn,<:'d na\ •l mon'., mo11on lrn said Order 1u sta, the 
J'fOCN."dm1t1,, hc11,rc- the ( omm1,,1on 

\ ,n \\ 111 Kl ,,, the.• panJC' orall , a~rec..-d 10 an indefinite cont1nuancc of the 
pioc«•<hng p<'ndm~ betorC' lhe ( om nm,,1on and the ( omm1s:.1on <"n1Cfcd ns 01dn 
r,,n11nu1n! 1ht- mailer 1nclc-li nne-h 

,o\\ 110 RI I OKI n I" herd)\ supula1ed b, and between 1he pan1es as 

I tom and aflet !ht- :! I c;t da\ of Januar\'. IQ97, Cl!\ shall be 
~ 10 ha,c the '°''ct ngh1s and 1cspon>1b1h11cs for -.er'\mg all 
Mc:cUlC cnetg, consumers o,ct and 1hrough its o"'TI d1S1ribu11on Im~ and 
1.c1ht1cc; m and 1hrou!l,hout ea.ch or 1ht thrcc- annexed 1cmtones 
hncmabo,<" more- "J'IC."C"ificall, d~ bed and W II be entulcd 10 supply 
'!oUoCh cno'!,I\ 11 n .. o"n ra1e--. and shall ht cnrnled 10 make charges to all 
1.,-wNJmcrs ,n \IJd 1em1ont:i. and rcccl\r and colltt1 compensation from 
""1.1d OOflQjrnc-r:i. unul su h ume as a final Judgment of the- abo,e cnrnlcd 
.. nun or an appellate- coun shall ~ made and entered dtclanng or 
r11hcN.1-.c" hokhng that lht szalutOf\ scheme cstabhsht--d h)' IX-L 4Q.J 4A­
..a iJ 10 4Q l .a \ .q I mclumc 0t su h marcna1 pan thereof as ckfcats us 
pu~ 1s ur,consrnut1ona\ and void 

fhc- C,1, "'II pa) 10 Cl&\ •Umon a cash cons1dcra11on for 
the uanslet ot 5<'f\ ices and raci lmcs and all in ,dental cosis and loss.:..,, ,n 

uch of ~•d anne\:cd 1cm1ones as follO"-S 

la) I cmtDI' ' o I · Tht' 1otal of 

(I) On 1ht aforesaid date, for present d•~ 
re-producuo n costs l'IC\I. , of tht fac1ht1es bcmg 
displaced. less dcprec1111on compu1ed on a str&Jgh1 
hnc basis. plus an amount equal to the- COSI on a 
nonhcucrment basis of constructing an nttrSS&r)' 

fac,hues 10 reintcgratt: C'la) •Umon's system outside 
the anl)('~cd area after detaching the ponion 
displaced. the sum ofS ...ll6Z .. 33 

1:1 l-01 scn.'lCt: ngh1s. an annual amount , 
pa , .. blc each ,car for a penod of ume commcncmg 
on 1hc cu 10, er date- hert'm after established and 
cnchni; on Janual"\ 21 . 2004. equal 10 thC' sum of 
t"enl\ -fhc pcroent of tht: gross rc-.'fflucs rccc,,ed 
b, the C11, from po"c :i.ales 10 consumers of 
e-lectnc J)O" 'Cf '-''11hm :he anocxtd area during said 



,ca, pcr1od. •.:omputL-d b, apphmg na, . Lmon') 
1."1Jnr:n1 nun 

lhl 1 MTIIOf'\ ,u :=_ • -fht, ltlfal 

CI) Un the a1ora.a.1d date, fo, p,~m da, 
rcpmducuon cos.a ne-"' of the.• fac1 ht1es bc:mg 
J1~l1ccd. !es) dcpt·L-cuumn computed on a 1t1ra1gh1 
hnc oasis. plus an amounl equal 10 the cost on a 
nonhttu:rmem bas1) of construcung am necessary 
fac1 h11eo. to 1dntegnuc Clay-Union's systc.m ourndc 
1hc anne,cd area aRe1 dc:ta hmg the portion 
d1,;;pia ed. the sum ofS 4414. 18 

! :?) t- 01 scn.1ct' nghts, an annual amoun1. 
pa\'ablc each ,ea, for a pcood or umc commencing 
on the cu10,ei da1c hcTcm after tslabhshcd and 
t.-ndmy. on Januar\ 21. 2004 . equal to 1hc sum of 
1'-'cnt, -fhc percent of the gross re"enucs rccel\ed 
b, the CU) fror., power sales to consumers of 
ckctnc pD'-'t'f w1thm the annexed area dunng said 
pcnod. compu1cd b, appl)'mg Clay- nton's currcm 
nues 

le) l cmUX), 1'o l - The total or 

l I J On the aforesaid date. fo1 prcscrat da) 
1eproducuon cosa,;;. Ot"-' . or the fa 1h11cs bemg 
d1spl1Ct"d. less deprec1a11on computed on a straight 
lme basis. plus an amoum 1.-qual 10 the cost on a 
nonbenermenl bu1s of constructing an) neccs!li&J) 

tac111t1<'S to resntepale Clay-Union's S)'stt'm OUl!ii1dc 
the anne\'.cd area aAet detaching the pomon 
d1~laccd. the sum ofS Q __ 

12) t-or SCf'\'lct nghts. an annuaJ amount. 
pa,·able each ·cu for a JX.-nod of time commcncmg 
on the cutovcr d11c haem after established and 
codm11, on January 21 . 2004. equal 10 the sum of 
twen1, -lhc percc:nt of the grosl> revenues 1c<:c1vcd 
from po"cr sal~ 10 consumers or elcctnc power 
within the annc\'.c..-d area durmg said pcnod, 
cc:1mpu1cd b, applying Cla)-Umon's current rates 

In the event the South Dakota courts ~all declare and hold 
1ha1 1he stalUIOI) scheme estabhshcd b SOCL 49-J4A--49 10 49-J4A-Sl I 



mdu~1 \ C 01 wch ma1t'f1al part theteof a, I!> 1.~~nt1al to II) pur~ I!> 
un.con..iuuuonal and \Old C 11, v.1 11 upon 1hc.• date of cntt) of such 
Jud~m<'nl return ,,.,ud ~•cc tcrnton~ 10 Cht\ •l mon v.11hou1 funher 
obhg.auon or pau1•ems 10 be made b, Cn, to ( la)•Lmon. and (lli.) · 
l nt0n 1,1,111 refund 10 ( 11, all sum!> then prc,tou!>l) paid b) C11y to Clay­
l mon for piC"iCtlt d!I, 1q>1...dua1on cost RC\\ . of fac1l1t1e!t being displaced. 
In, ckpt--u:1alKK1 computed on a szraight lme ~,s. plus an amount equal 
to tht- Co-;t 00 a non-bcttL~l b.lSl!I. o f conSl ructmg Ill) n«~SU) 
fac:1h11~ 10 rem1q:ra1e na, -l man·~ s, ·,tem ou1s1dc annexed areas 

.i I he < 01nm1!t!tl<>n has emtTcd ns order under daic- of Apnl 
:9 I~ oon11numg mdcfi nnel all maucrs l>Cht..-dulcd before it for April 
lb I \ \ nhout dda, . Cla\ •Umon v.111 proceed III Cunut Coon tov. ard 
a final dt-tmnmallOfl of the 1!1.SUes raised in 1ts AMENDl:D ACTION .. OR 
l> .. {I AR,HOR, Jl (X,\ 11: NT. and Cny v.111, at all ti mes promptl) 
re.pond and PfC' '<III ns eaSC' and argurne11u v.uhm limes fixed from time 
io llmt" b, the ( oun l ll\• l mon accepts 1hr m l. ofan) unfa\ orable sua 
<.p0n1a ruhfll!, b, 1ht- coon s ar, mg out of !ts not ha, ing appealed Crom the 
coon') Apnl 2q 19'JR ORDFR 0 1:.SYl'\G PI.AINTI Ff-''S AMENDED 
\IOTIO' >OR ORDF.R TO STAY PROCEEDI NGS OF P RI.IC 
l 111 ITII , C0\ ·1\11~,10, 

fh,s ag.r ~ml"nt ,s mte.ndcd for u~ pursuant 10 SIX'L 49-
i 4A-<-'i m nc,1,1, transfcmnij. sen,cc ng h1s and 01 hcr ngh1.s and prop«cy m 
the thtce abo,c spc-c1fically descnbed annc,ccd 1cm1ooes from Clay• mon 
10 en, and, m the C\ em the coons dtt:lar<' and hold 1ha1 the st11u1ory 
-.c~ established b, StxL 49-J4A-4 9 10 -i9-J4A-SJ I 1s 
unconsutu1tonal and , md. to agam 1rans er sen 1cc nghu and other nghts 
111 )>I.Id 1m11onrs from ~II) 10 Clay-Umon. and 1hc pamcs agree 1ha1 1he 
Public l 11l111a Comm1)!1.10n ma, proceed 10 apprOH' and effect su h 
changes ..... nhou1 funher act10n b, C'.l thet pan) 

•\ duphcatc cop, of1h1s Supulauon shall be filed by CU)' 111 
1hc o fli~ of1hc Pubh L11l111es Comm1ss10n and m 1hc office of 1hc Clerk 
ofth1s Coun 

\\ nhout dela, each par1 , hall c,ccru1c this ag.reemen1 and 
am other doc:umcm nctts1wuv 10 g1,e dTcci to 1he transfers of SCf\'1ce 
nllftl<i rontcmpla1cd herein 

fht- date for 001 OH"f (sv.n chmg L"IIL"r}O ' 10 affccied 
aiszOOltt!I. from f'la \ •Lnion to Cit)) !>hall be _JQ da)'S follo....,mg 
Comm1ss1on's appro, al of1h1) agieemcnt 

h 1s funher undersiood and agreed 1ha1 on Jul)(' 2 1997. 1hc Cny anne,ed 



\outh :2, 11 ot 1he \\ e)l 270 fl of 1he ~ h I 2 oft ht· M I J of ~c J7. 
11::."-l C II\ Count\ "ooulh Da~ota , 

and '-orth 11,0 fl ol 1h(• \\ C~I 2-l0 j\ of the '-onh 1/2 of 1hc !\ I· 1/4 of Sec; 
=o--•e-"-! ( la\ ( OUnl\ ~ou1h Dakota. herc:maftcr refeuc.-d 10 a, 'l c.'fnton. 
'-o J 

and 1hat c_-n the 21~ da\ of Apn l l 'l'>R. 1hc ('11 \ nolllic.-d Clay- I mon 1h111 n m1c:nded IO 
\erci:.c 1b ..i.aiu1onh con leru.-d n~h1 to ~""'e el«tn 111 energy consu mers m sa id 

ttffi l('lf\ All 1hc tcnm and cond 111on!I. uf 1h111 S11pola11on and Awl'cmcnt l>hall be 
apphable 10 and conuolh ng m the transfei of !iCf'-1CC n~t~ from Clay-Umon lO the Cit) 
,n ~ •d Tcn-ll OI) '-o J prm1ded ho"c-.et . that tht- date fro m which the City shall be 
dttmcd 10 be dlllllcd 10 the c-, chanMC of SCf\ ICC t!Mht!i. m S111d 1eml0f)' shall be July 21 . 
IQQ8 and all pa\ment obh~t,on) !>hall be calculatc.-d on CM from that date instead of 
Januaf\ ~I 1998 All the 1t:nm, and cond111on\ of the agreement shall apply 10 any oc her 
an~"ll tOO occumng after 1he dale hereof and pnor to a final dttenmn,ng of 1hc pending 
hllltlUOn 

Dal ~ a1 \ t'fm1lhon, Sou1h OaJ..Ola. 1h1S~\ of~e....,_ _. 1998 

r n, Of-, I.R\111110, Cl AY -l '-1O'-l:Ll:.ClfU('CQ KPOH. A rlO'- , 
a mumc,pal corpo1111on a corpora11on 

In :/ _ #-_j-_.llY J)~ g~ 
\\ ,I ham J d,'Pn~ \~Tor . -

.\ ITI ~I 

cf.!~~ 9 &7 -1 
7Lc✓,;,_ 

.l\t~~;n Wee\.~ :tomc:, 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION OF 
THE CITY OF VERMILLION, SOUTH DAKOTA, 
FOR A DETERMINATION OF Tl➔E PURCHASE 
PRICE OF ELECTRIC FACILITIES IN ANNEXED 
AREAS 

ORDER APPROVING 
STIPULATION AND 
CLOSING DOCKET 

EL97-020 

On October 20 1997, the Pubhc Utll1 t1es Comm1ss1on (Comm1ss1on) received an 
Apphcauon for Oeterm,nauon of Purchase Price of Electnc Fac1ht1es 1n Annexed Areas 
{Apphcatt0n) from the City of Verm1lhon (Verm1ll1on) In tls Appllcat,on, Verm1ll1on stated 
that 11 annexed some of Clay-Un1on Electric Corporauon·s (Clay-Union Electric} service 
area dunng the time penod of November 20. 1995, through Apnl 12, 1996. On October 
21 1996 Venndhon adopled a r~utoo to purchase the service nghts and eled.nc ut,hty 
propen,es fran Clay-Union Elect/le pursuanl lo SDCL 49-34A-49 On Ociobef 30, 1996, 
Verrmlhon sent to Clay-Union Electric a Notice of Intent to Purchase Electnc Ut1hty 
Properoes in Arnexed Areas. with the amount 10 be ca lculated 1n accordance with SOCL 
~9-3.dA-50 On May 29 1997 Clay-Un,oo Electric informed Verm1ll1on that 11 would not 
oonsent to tne cx::n:Jroons contalfl8d lfl the Nouce of Intent to Purchase In ,ts Application, 
V hon requests that lhe Comm,ss10n determ,ne the amount of the payment pursuant 
to 49-34,A-50 

0, J.?-..ay 7 1998 Verm1lhon flled an Affidavit 1n Support of Order to Show Cause, 
a Mocx>n for Oroer an Order 10 Show' Cause. and a Memorandum of Authont1es in Support 
of to Show Cause Verm1lhon requesled that the Comm1ss1on issue an Order to 
Si"lC7N Cause why the foUOW1ng rehef should not be granted ( 1) a civil penalty a ssessed 
aga,nst Clay-unoon Elec:lnc ,n lhe amount ol $1000 00 fo, each v,olallon of SDCL 49 -34A· 
52 and 4~34A-66. (2} the asslQ(lfl"l8n1 to Verm111+on of the excluSfve nght to provide electric 
services to all elednc ene:gy consume<s w1th1n each of the three areas annexed by 
Vermdhon (3) a f1nd1ng tnat Venmlhon 1s entitled to the temtonal assignments and to the 
revenues generated from electnc service therein since October 30, 1997, (4 ) ordenng 
C lay-UnK>n Eleanc to answer Verm1lhon's 10terrogatones and produce documents as 
r~ed for nspedK>n and copying , and (5) awarding Verrmlhon other and further rehef 
as tne Coom1sst0n may find 1s Just and reasonable 

In a letter dated February 17, 1998, Clay-UnlOfl Electnc affirmed that 11 has refu sed 
to transfer cenain parts of ,ts service temtory to Verm1lhon Clay-Umon Electric further 
stated thal rt believed that two ,ssues were presented by the Apphcat1on that could not be 
answereo by the Convn1ss1on The first ,ssue ,s whether SOCL 49-34A ,s ,n v10lat1on of 
me Soutn Dakota Constrtut1on for failure to provide 1ust compensation for the annexed 
property The second issue ,s wtlelher SDCL 494 34A 1s preempted by the federal 
legtslaOOn authonzlng and fund ing the Rural Utd1t1es Service Clay-Umon Electnc stated 
tnat wouki pursue these issues 1n the proper forum 



At ,ts F~ 18 1998, meettng, the Commission considered this mauer The 
Commission listened 10 the arguments made by both pan1es and look the matter under 
advisement Al ns February 24, 1998. mee1mg, !he Commission again considered th,s 
matter The Commtssion voted unanimously to issue an Order to Show Cause 

On March 11 1998 Cta1•Union Electric fried a Mo11on for Order to Stay 
Proceedings of tne Publte Ut1ht1es Comrmss,on and an Ad1on for Deciaratory Judgment 
r, !he First Judoal C,rcuu B01h these documenls were amended on March 24, 1998 A 
neareng was hela on the motion for a stay on March 24, 1998 The Coun issued 11 s 
Aemorandum Op,n,on on Apn l 7. 1998, denying the stay On April 15, 1998, Vermillion 

and Clay--t.Jnton EiearJC orally agreed to a Consent to lndef1n1te Continuance which was 
ftlea Wdt'l !he CommtSSIOf"I on Apnl 17, 1998 Based upon the above Ming, the hearing ,n 
tnrs matter scheduled for Ap,11 16. 1998, was continued indefinitely 

On .k.dy 2 1996 tne Commission received a S11pulat1on and Agreement signed by 
tne paroes According to the Supulauon and Agreement , the agreement 1s intended for 
use pi..nu.n, to SOCL 49-34A·SS ,n transferring the service rights from Clay-Union to the 
~ an, 10 establish a baStS on wtuch the Convn1ss10n may enter an Order. At its regularly 
scneou...tea July 23 1998 meetJng the Comm1ss1on considered whether to appJOve the 
Sbp.,tabon and Ag'eemenl The Commission has JU!•sd1ct1on over this matter pursuant to 
SOCl Chaaer 1·26 SOCL 49-34A-42 to 49-34A-52. 49-34A-66 to 49•34A~9. and ARSD 
20 0 0 45 The COfM'NSSIOl"I unanimously voted to approve the Sttpulation and 
Agreement and to dose the docket II 1s therefore 

ORDERED that the Suputat,on and Agreement has been approved It ,s further 

ORDERED that docket EL97-020 1s hereby dosed 

Dated at Pierre. South Dakota, this •;' r,l day of August. , 1998 . 

r,.~~~in.­
~r..tiie."1..-..sa»,-ICIO'l•,.,_..o1 r«.Clf'dft._dadoll_a __,.,_..,_,_..._ ..., ..,__.or..,lnl~fNII ,. ~ 
alO'flNd~-CNtg,AP,~.,,.,_ 

., if1t&a&.i/w 
""' - -"--r(f--/z,_,_/...,_'f'"'--R_ 

(OHICIALSE.AI.J 
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