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I. INTRODUCTION AND QUALIFICATIONS1

2

Q.  State your name.3

A.  Darren Kearney.4

5

Q. State your employer and business address.6

A. South Dakota Public Utilities Commission, 500 E Capitol Ave, Pierre, SD, 57501.7

8

Q.  State your position with the South Dakota Public Utilities Commission.9

A. I am a Staff Analyst, which is also referred to as a Utility Analyst.10

11

Q. What is your educational background?12

A. I hold a Bachelor of Science degree, majoring in Biology, from the University of 13

Minnesota.  I also hold a Master of Business Administration degree from the University 14

of South Dakota.15

16

Q. Please provide a brief explanation of your work experience.17

A. I began my career in the utility industry working as contract biologist for Xcel Energy, 18

where I conducted biological studies around various power plants, performed statistical 19

analysis on the data collected, and authored reports in order to meet National Pollutant 20

Discharge Elimination System (NPDES) permit requirements.21

22

After two years of performing biological studies, I then transitioned into an environmental 23

compliance function at Xcel Energy as a full-time employee of the company and became 24

responsible for ensuring Xcel’s facilities maintained compliance with the Oil Pollution Act 25

of 1990.  This involved writing Spill Prevention Control and Countermeasure (SPCC) 26

plans and also ensuring Xcel’s facilities maintained compliance with those plans.  I was 27

also responsible for the company’s Environmental Incident Response Program, which 28

involved training Xcel employees on spill reporting and response, managing spill 29

cleanups, and mobilizing in-house and contract spill response resources.  30

31

I was in that role for approximately three years and then I transitioned to a coal-fired32

power plant at Xcel and became responsible for environmental permitting and 33
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compliance for the plant.  Briefly, my responsibilities involved ensuring that the facility 1

complied with all environmental permits at the plant, which included a Clean Air Act Title 2

V Air Permit, a Clean Water Act NPDES permit, and a hazardous waste permit. I also 3

drafted reports on the plant’s operations for submission to various agencies as required 4

by permit or law.  After three years at the power plant, I left Xcel Energy to work for the 5

South Dakota Public Utilities Commission (PUC or Commission).6

7

I have been at the PUC for over six years now.  During my employment with the PUC, I8

worked on a variety of matters in the telecom, natural gas, and electric industries.  The 9

major dockets that I work on are energy conversion facility siting, transmission siting, 10

pipeline siting, wind energy facility siting, energy efficiency programs, and PURPA 11

avoided costs. I also work on matters involving the Midcontinent Independent System 12

Operator (MISO), specifically wholesale electricity market issues, transmission cost 13

allocation and regional transmission planning.  I also attended a number of trainings on 14

public utility policy issues, electric grid operations, regional transmission planning, 15

electric wholesale markets, and utility ratemaking.  16

17

My resume is provided as Exhibit_DK-1.18

19

20

II. PURPOSE OF TESTIMONY21

22

Q. On whose behalf was this testimony prepared?23

A. This testimony was prepared on behalf of the Staff of the South Dakota Public Utilities 24

Commission.25

26

Q. What is the purpose of your direct testimony?  27

A. The purpose of my direct testimony is to discuss the Application review performed by 28

Commission Staff, identify any issues or concerns with the representations made in the 29

Application or by the Applicant, identify any outstanding concerns Staff has with 30

Application, and provide recommended permit conditions.31

32

33

34
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Q. Does your testimony include all the permit conditions Staff recommends?1

A. No.  My testimony only highlights certain recommended conditions that may be at 2

issue during the evidentiary hearing or conditions that may be unique to the 3

Crowned Ridge II project.    4

5

6

III. REVIEW OF THE APPLICATION7

8

Q. When did Crowned Ridge Wind II, LLC file its Application for a permit to construct 9

the wind energy facility?10

A. The Application was filed on July 9, 2019.11

12

Q. Did you review Crowned Ridge Wind II, LLC’s Application for a permit to construct 13

the wind energy facility?14

A. Yes. I also reviewed the figures, appendixes, discovery responses produced by all 15

parties, Crowned Ridge II’s direct and supplemental testimony and comments the PUC 16

received from the public.17

18

Q. Were other Staff involved in the review of the Application?19

A. Yes.  Staff Analysts Jon Thurber and Eric Paulson and Staff Attorneys Kristen Edwards 20

and Amanda Reiss also assisted in reviewing the Application.21

22

Q. Explain, in your words, the main role of the PUC Staff in the Application 23

proceedings.24

A. After receiving the Application filing, Staff completed a review of the contents of the 25

Application as it relates to the Energy Facility Siting statutes, SDCL 49-41B, and Energy 26

Facility Siting Rules, ARSD 20:10:22.  Staff then identified information required by 27

statute or rule that was either missing from the Application or unclear within the 28

Application and requested Crowned Ridge II to provide or clarify that information (see 29

Exhibit_DK-2). Once interested individuals were granted party status, Staff also issued 30

discovery to the intervenors to understand what concerns they had with the project (see 31

Exhibit_DK-2).32

33
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Staff hired two consultants to assist with reviewing the Application.  David Hessler has 1

expertise on noise emitted from wind turbines and noise modeling.  Mr. Hessler2

completed his review and authored his testimony as filed in this docket. David Lawrence 3

has expertise on property valuation.  Mr. Lawrence completed his review and authored 4

his testimony as filed in this docket.5

6

Finally, Staff assisted intervenors and affected landowners by providing responses to 7

questions on the wind farm, the siting process at the PUC and the opportunities 8

available for these individuals to be heard by the Commission. If the landowners had 9

specific concerns with the wind farm, Staff often recommended that those individuals file 10

comments in the docket for the Commission’s review.  Where appropriate, Staff also 11

included some of the landowners’ questions or concerns in Staff’s data requests sent to 12

Crowned Ridge II to have them address the issue.13

14

Q. What is the purpose of Staff’s expert witnesses in this proceeding?15

A. Given that information submitted in the Application regarding noise modeling is technical 16

in nature, Staff sought an expert in that field to assess the merits and deficiencies of the 17

Application.  Staff asked Mr. Hessler to review the relevant portions of the Application, 18

testimony, appendixes, data requests, and public comments that fall within his area of 19

expertise and identify any concerns he had with the material submitted. Ultimately, Staff 20

requested that Mr. Hessler address whether or not the information submitted by 21

Crowned Ridge II aligns with industry best practices and if he agreed with the 22

conclusions Crowned Ridge II made regarding potential impacts from the project.  23

24

Regarding the property value expert, during the public input hearing one gentleman 25

commented that a potential buyer of his rural residential property backed out of the 26

purchase agreement after the buyer learned about the proposed wind farm in the area.  27

Staff hired Mr. Lawrence as a property valuation witness in order to examine this 28

concern and provide testimony on the potential impact wind turbines may have on 29

property values, if any.  In addition, Staff requested that Mr. Lawrence update the 30

analysis he completed for Staff in previous wind energy facility dockets and provide 31

testimony on his findings.  32

33

34
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IV. STATE AGENCY CONSULTATION1

2

Q. Did Staff reach out to any State Agencies for input?3

A. Yes. For this docket, Staff reached out to South Dakota Game, Fish, and Parks (SD 4

GF&P), State Historic Preservation Office (SHPO), and South Dakota Department of 5

Transportation – Aeronautics Division (SD DOT – Aeronautics).6

7

Q. Did SD GF&P or SHPO communicate concerns to Staff specific to the Crowned 8

Ridge II Wind Farm?9

A. Since SD GF&P (Ms. Hilary Meyer) and SHPO (Ms. Paige Olson) are witnesses in this 10

proceeding, I will defer to their testimony as to what concerns, if any, they may have with 11

the proposed project.12

13

Q. Did SD DOT - Aeronautics communicate concerns to Staff specific to the Crowned 14

Ridge II Wind Farm?15

A. SD DOT – Aeronautics reviewed the turbine layout and didn’t have any concerns with 16

proposed project.  However, they mentioned that instrument flight rule (IFR) procedures 17

would need to be adjusted by the FAA. This comment regarding the IFR procedure 18

change was also identified by Crowned Ridge II in response to Staff’s data request 1-6,19

where the FAA’s Determination of No Hazard for certain turbines also noted the IFR 20

procedure changes.21

22

Q.      Has Commission Staff consulted with any other State Agencies for other wind 23

energy facility permit applications in the past?24

A.      Yes. Staff reached out to South Dakota Department of Health (SD DOH) during the 25

review of the Crocker Wind Farm (EL17-055) and Prevailing Wind Park (EL18-026).  In 26

addition, Staff reached out to South Dakota Department of Environment and Natural 27

Resources (SD DENR) during the review of the Deuel Harvest Wind Farm (docket EL18-28

053).29

30

Q.     Please explain the consultation between Staff and SD DOH for wind energy 31

facilities.32

A.       SDCL 49-41B-22(3) requires the Applicant to establish that the Crowned Ridge II Wind 33

Farm will not substantially impair the health, safety, or welfare of the inhabitants. At the 34
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Public Input Hearing and through written comments to the Commission, commenters 1

have raised concerns regarding health impacts to inhabitants near wind facilities.2

Commission Staff believes SD DOH is the appropriate State agency to assess the 3

potential health impacts from wind farms.4

5

Staff reached out to SD DOH to determine if the agency had any concerns about the 6

potential impact to human health from wind turbines when reviewing the Crocker Wind 7

Farm (docket EL17-055). Crocker was the first wind project the Commission had8

reviewed in recent years and Staff was interested in understanding SD DOH’s position 9

on wind farms.  SD DOH provided a letter (dated October 13, 2017) in response and10

stated the agency has not taken a formal position on the matter. Further, the letter 11

stated that studies have generally concluded there is insufficient evidence to establish a 12

significant risk to human health.13

14

Additional comments received by the Commission on health concerns for the Prevailing 15

Wind Park project (docket EL18-026), as well as supporting information submitted with 16

those comments, was also provided by Staff to SD DOH for review.  SD DOH’s position 17

did not change based on the additional information Staff provided and the agency 18

responded that the letter dated October 13, 2017 is generally applicable to any wind 19

turbine project.20

21

Q.     Did Staff reach out to SD DOH for this docket?22

A.       Yes.  23

24

Q.     What was SD DOH’s response?25

A.       SD DOH responded that, consistent with October 2017 letter, the agency has not taken a 26

formal position on the issue of wind turbines and human health. Further, SD DOH27

referenced the Massachusetts Department of Public Health and Minnesota Department 28

of Health studies and identified those studies generally conclude that there is insufficient 29

evidence to establish significant risk to human health. The letter also states that 30

annoyance and quality of life are the most common complaints associated with wind 31

turbines and the studies indicate those issues may be minimized by incorporating best 32

practices into planning guidelines. I included the SD DOH’s letter as Exhibit_DK-3.33

34
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Q. Please explain Staff’s consultation with SD DENR.1

A. During the Deuel Harvest proceeding, intervenors brought up concerns about the impact 2

wind turbine construction and operation may have on shallow aquifers and spring-fed 3

streams.  The main concerns raised were that wind turbines may cause pollution of the 4

aquifers and springs due to spills and vibrations during operations.  Staff reached out to 5

SD DENR to determine if the Agency had similar concerns and if they had any 6

knowledge about wind turbine construction and operations adversely impacting aquifers 7

or springs (Exhibit_DK-4).8

9

Q. What was SD DENR’s response?10

A.       SD DENR provided Commission Staff with a response letter (dated March 29, 2019)11

identifying that historical spills reported by wind turbines in South Dakota have been 12

minor and were easily addressed. In addition, SD DENR does not consider a concrete 13

foundation to be a source of ground water contamination.  I included SD DENR’s letter14

as Exhibit_DK-5.15

16

17

V. APPLICATION COMPLETENESS18

19

Q. Was Crowned Ridge II’s Application considered complete at the time of filing?20

A. At the time of the filing, the application was generally complete.  However, as identified 21

earlier in my testimony, Staff requested further information, or clarification, from 22

Crowned Ridge II that Staff believed was necessary to satisfy the requirements of SDCL 23

49-41B and ARSD 20:10:22.  It is Staff’s position that ARSD 20:10:22:04(5) allows for 24

the applicant to provide additional information throughout the Commission’s review 25

period by stating:26

27

“The truth and accuracy of the application shall be verified by the 28

applicant.  Each application shall be considered to be a continuing 29

application, and the applicant must immediately notify the commission 30

of any changes of facts or applicable law materially affecting the 31

application.  This duty continues up to and includes the date on which 32

the permit is issued or denied.” (ARSD 20:10:22:04(5)) {emphasis 33

added}34

35
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Finally, I would note that an applicant supplementing its original application with 1

additional information as requested by Staff is not unusual for siting dockets.  2

3

Q.  Based on your review of the Application, responses to Staff’s data requests and 4

Crowned Ridge’s testimony, do you find the Application to be complete?5

A.  Yes. In my opinion, Crowned Ridge II has provided the information required in SDCL 6

Chapter 49-41B and ARSD Chapter 20:10:22.7

8

9

VI. NOISE10

11

Q.  What noise limit has the Commission required in past wind energy facility 12

permits?13

A. For all but one of the recent wind permits issued, the Commission has ordered a permit 14

condition limiting noise to 45 dBA for non-participants and 50 dBA for participants.  15

Recently permitted wind projects with this noise limit are: Tatanka Ridge (EL19-026), 16

Sweetland (EL19-012), Triple H (EL19-007), Crowned Ridge I (EL19-003), Deuel 17

Harvest (EL18-053), Dakota Range III (EL18-046), Dakota Range I & II (EL18-003), and 18

Crocker (EL17-055).  19

20

The one project that had a different noise limit was Prevailing Wind Park (EL18-026), 21

where the noise limit was set by the Commission at 40 dBA for non-participating 22

residences and 45 dBA for participating residences if the owner of the residence has not 23

signed a waiver.24

25

Q.  What is your understanding of why Prevailing Wind Park’s noise limit was 26

different than all other recent wind projects permitted by the Commission?27

A. Throughout all the past permit reviews, Staff’s noise expert, Mr. Hessler, has 28

consistently maintained that wind projects should work to achieve an ideal design goal of 29

40 dBA if possible.  At the same time, Mr. Hessler acknowledges that in most 30

circumstances it is difficult for wind projects to meet the ideal design goal and for 31

regulatory purposes a permit limit of 45 dBA for non-participants is reasonable.  32

33
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After reviewing Prevailing Wind Park’s sound modelling, Mr. Hessler determined that the 1

project could readily achieve the ideal design goal of 40 dBA for nonparticipants and 2

recommended that project be required to meet the ideal design goal.  After considering 3

the record before the Commission in Prevailing Wind Park, the Commission determined 4

that a 40 dBA limit for non-participants was appropriate in that case.5

6

Q.  What does Crowned Ridge II’s noise modeling show for the Crowned Ridge II 7

project?8

A. The updated sound modeling provided by Crowned Ridge II’s witness Mr. Haley as 9

Exhibit JH-S-1 demonstrates that all non-participants are modeled to have a sound level 10

of 45 dBA or less and all participants are modeled to have a sound level of 50 dBA or 11

less. For a more detailed review on the sound modeling and appropriate permit limit to 12

set in this case, please refer to Mr. Hessler’s testimony.13

14

Q.  Does Crowned Ridge II’s noise modeling account for cumulative impacts from 15

adjacent wind projects?16

A. Yes.  The sound model report provided in Exhibit JH-S-1 identifies that the model 17

accounted for Crowned Ridge I and Deuel Harvest Wind turbines. These projects are 18

adjacent to Crowned Ridge II.  The model did not account for Dakota Range turbines, 19

which the report identified that project as being too far away to have a significant 20

cumulative impact on sound levels.21

22

Q.  What is Staff’s proposed noise condition for the Crowned Ridge II project?23

A. Crowned Ridge II’s witness Mr. Richard Lampeter proposed a noise condition in Exhibit 24

RL-2.  The proposed condition is similar to the condition the Commission ordered for 25

Crowned Ridge I. However, Crowned Ridge II is close in proximity to Crowned Ridge I 26

and cumulative impacts should be accounted for in the post-construction monitoring 27

protocol.  In order to capture the cumulative impacts, Mr. Hessler proposes a slight 28

modification to the condition provided by Mr. Lampeter.  Staff’s proposed sound 29

condition is provided as Exhibit DMH-2, which is attached to Mr. Hessler’s testimony.  30

31

32

33

34
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VII.Shadow Flicker1

2

Q.  What shadow flicker limit has the Commission required in past projects?3

A. For all but one of the recent wind permits issued, the Commission has ordered a permit 4

condition limiting shadow flicker to 30 hours per year.  Recently permitted wind projects 5

with this shadow flicker limit are: Tatanka Ridge (EL19-026), Sweetland (EL19-012), 6

Triple H (EL19-007), Crowned Ridge I (EL19-003), Deuel Harvest (EL18-053), Dakota 7

Range III (EL18-046), Dakota Range I & II (EL18-003), and Crocker (EL17-055).  8

9

The one project that had a different shadow flicker limit was Prevailing Wind Park (EL18-10

026), where the shadow flicker limit was set by the Commission at 15 hours per year 11

with no more than 30 minutes per day unless the owner of the residence has signed a 12

waiver.13

14

Q.  What does Crowned Ridge II’s shadow flicker modeling show for the Crowned15

Ridge II project?16

A. The updated shadow flicker modeling provided by Crowned Ridge II’s witness Mr. Haley 17

in Exhibit JH-S-2 demonstrates that one participating residence, CR1-C10-P, and one 18

non-participating residence, CR2-C98-NP, are modeled to have shadow flicker over 30 19

hours per year.  For all the other residences, the modeling demonstrates the shadow 20

flicker will be below 30 hours per year.21

22

Q.  Did Crowned Ridge II’s shadow flicker modeling account for cumulative impacts 23

from adjacent wind projects?24

A. Yes.  The shadow flicker modeling report provided in Exhibit JH-S-2 identifies that the 25

model accounted for Crowned Ridge I wind turbines.  The report notes that the model 26

did not account for the Dakota Range and Deuel Harvest turbines since they are too far 27

away to have a cumulative impact on shadow flicker levels.28

29

Q.  What does Crowned Ridge II propose for the residences with shadow flicker 30

modeled at greater than 30 hours per year?31

A. Through Crowned Ridge II’s supplemental testimonies of Mr. Jay Haley and Mr. Daryl 32

Hart, Crowned Ridge II committed to curtailing turbine CRII-77 to limit the flicker impacts 33

on the nonparticipating residence, CR2-98-NP, to less than 30 hours per year.  In 34
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addition, Mr. Haley and Mr. Hart committed to curtailing turbine CRII-Alt3 to limit the 1

flicker impacts on the participating residence, CR1-C10-P, to less than 30 hours per 2

year.3

4

Q.  Does the expected amount of shadow flicker for participating and nonparticipating5

residences due to the Crowned Ridge II project comply with past Commission 6

decisions?7

A. Yes.  The shadow flicker modeling submitted by Mr. Haley and Crowned Ridge II’s 8

commitment to curtail two turbines demonstrate the project will comply with a shadow 9

flicker limit of no more than 30 hour per year.  This shadow flicker limit was ordered by 10

the Commission for the majority of recent wind projects.  However, in order to formally 11

memorialize the commitment to curtail turbines, I recommend that language be included 12

in a permit condition that requires the curtailment of a turbine if the turbine causes 13

shadow flicker to be greater than 30 hours per year on a residence.  The permit 14

condition I recommend is:15

16

Shadow flicker at residences shall not exceed 30 hours per year 17

unless the owner of the residence has signed a waiver. Prior to 18

construction, Applicant shall obtain and file with the Commission a 19

waiver signed by the owner of the residence for any occupied 20

structure which will experience more than thirty hours of shadow 21

flicker per year. If no waiver is obtained, Applicant shall curtail the 22

necessary turbines to limit shadow flicker to no more than 30 23

hours per year.24

25

26

VIII. Expected Noise and Shadow Flicker Impacts to Intervenors27

28

Q.  Please provide the expected noise and shadow flicker impacts to intervenors.29

A. Crowned Ridge II’s witness Mr. Haley provided the table below in response to a Staff 30

data request that lists the expected impact to intervenor’s residences if all turbines are 31

constructed for a total of 300.6 MWs.32

33

003368



1
2

Q.  Are the expected impacts to the intervenors below Staff’s proposed permit limits?3

A. Yes.  Crowned Ridge II’s modeling demonstrates that the expected noise and shadow 4

flicker impacts on intervenors’ residences are below Staff’s proposed noise limit of 45 5

dBA and proposed shadow flicker limit of 30 hours per year.  6

7

8

IX. Turbine Setback Distances9

10

Q.  What turbine setback distances will Crowned Ridge II need to meet?11

A. Setback distances are set by state law and county ordinances. County ordinances that 12

Crowned Ridge II will need to meet for certain turbines are those implemented by 13

Codington County, Deuel County, and Grant County.14

15

Q.  What turbine setback distance is required by state law?16

A. The only setback distance set forth in state law is a setback from property lines.  SDCL 17

43-13-24 requires turbines to be “set back at least 500 feet or 1.1 times the height of the 18

tower, whichever distance is greater, from any surrounding property line.” In this case, 19

the setback distance from property lines required by state law would be 534.1 feet for 20

turbines with a 90-meter (295.3 ft) hub height or 500 feet for turbines with a 80-meter 21

(262.5 ft) hub height.  This is calculated based on a rotor diameter of 116 meters (380.6 22

ft) for both turbine heights, which Crowned Ridge II stated will be used.  The law does 23

allow for the owner of the property adjacent to the turbine to waive the setback distance.24

003369



Q.  What turbine setback distances are required by Codington County?1

A. Codington County requires the following setbacks that Crowned Ridge II must comply 2

with:3

4

1) 550 feet from a participating occupied residence, business, church, or school;5

2) 1,500 feet from a non-participating occupied residence, business, church, or 6

school (within all Districts other than Town Districts);7

3) 5,280 feet from a non-participating occupied residence, business, church, or 8

school (within Town Districts);9

4) 5,280 feet from Municipal Boundaries at the time of the Conditional Use10

Permit Application;11

5) 110% the height of the wind turbine from right-of-way or public roads; and12

6) 110% the height of the wind turbine from any property line.13

14

Q.  Did you verify that Crowned Ridge II’s turbine layout complies with the Codington 15

County setback requirements?16

A. The proposed turbine layout appears to have accounted for the Codington County 17

setback requirements.  However, without doing a civil survey of each turbine, property 18

line, right-of-way, residence, and municipal boundary, I cannot verify each individual 19

turbine location complies.  That will need to be done by Crowned Ridge II during final 20

micro-siting of each turbine. 21

22

With the GIS shapefiles I had access to, the only turbine that raised a concern for me23

was CRII-64.  It caught my attention because the shapefile I used for the city limits of 24

Kranzburg showed the turbine was sited closer than 1 mile from the city limit boundary.  25

Based on the city limit shapefile I used, the proposed turbine is 5,219 feet from the city 26

limit located in the NW ¼ of the NE ¼ of Section 1, Township 116N, Range 51W.  In 27

response to data request 2-18, Crowned Ridge II stated the turbine is 5,288 feet from 28

the city limit and provided a map demonstrating such.  The Kranzburg city limit shapefile 29

used in the map provided by Crowned Ridge II shows the city limit being further west in 30

the NW ¼ of the NE ¼ of Section 1, Township 116N, Range 51W than the shapefile I 31

used.32

33
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I will send Crowned Ridge II a follow-up data request to provide the legal description for 1

the municipal boundary for Kranzburg in order to verify which shapefile is correct.  Once 2

the municipal boundary discrepancy is resolved, I will update my testimony at the 3

hearing.4

5

Q.  What turbine setback distances are required by Deuel County?6

A. Deuel County requires the following setbacks that Crowned Ridge II must comply with:7

8

1) 1,500 feet from existing participating residences, businesses, and public 9

buildings;10

2) 4 times the turbine blade height from existing non-participating residences 11

and businesses;12

3) 3 miles from the Lake Park District at Lake Cochrane;13

4) 2 miles from the Lake Park District at Lake Alice;14

5) 1 mile from the Lake Park District at Bullhead Lake;15

6) 1 mile from the nearest residence located in the municipalities of Altamont, 16

Astoria, Brandt, and Goodwin;17

7) 1.5 miles from the city limits of Gary, Toronto, and Clear Lake, except the 18

area of Clear Lake located in sections 11, 12, and 14; and19

8) 110% of the turbine blade height from a public right-of-way and any property 20

line. 21

22

Deuel County’s board of adjustments may allow setback distances less than the 23

established distances identified above if the proper waivers are obtained.24

25

Q.  What is the Deuel County turbine setback distance for non-participating 26

residences and businesses for the Crowned Ridge II turbines that will be used for 27

this project?28

A. The Deuel County setback from non-participating residencies and businesses equals 29

1,942.4 feet for the 90-meter hub height turbine and 1,811.2 feet for the 80-meter hub 30

height turbine.  This is calculated based on a rotor diameter of 116-meters, which 31

Crowned Ridge II stated will be used for both turbine heights.32

33
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Q.  At the Public Input Meeting a comment was made regarding the turbine setback 1

distance from Bemis.  Does Deuel County require a setback from Bemis?2

A. There is not a specific setback required by Deuel County for the community of Bemis.  3

Given this, the applicable county setback is the distance required for non-participating 4

residences and businesses, which is four times the total height of the turbine. The 5

closest proposed turbine to Bemis is CRII-21 and is approximately 2,640 feet (1/2 mile) 6

from the nearest residence in Bemis.7

8

Q.  Did you verify that Crowned Ridge II’s turbine layout complies with the Deuel 9

County setback requirements?10

A. The proposed turbine layout appears to have accounted for the Deuel County setback 11

requirements.  However, without doing a civil survey of each turbine, property line, 12

residence, and municipal boundary, I cannot verify each individual turbine location 13

complies.  That will need to be done by Crowned Ridge II during final micro-siting of 14

each turbine.  15

16

Q.  What turbine setback distances are required by Grant County?17

A. Grant County requires the following setbacks that Crowned Ridge II must comply with:18

19

1) 1,500 feet from a participating residence, business, church, school, or20

building owned/operated by a governmental entity;21

2) 1,500 feet from a non-participating residence, business, church, school, or 22

building owned/operated by a governmental entity;23

3) 5,280 feet from municipal boundaries existing at the time of the Conditional 24

Use Permit Application;25

4) 500 feet or 110% the vertical height of the wind turbine, whichever is greater, 26

from a public right-of-way; and27

5) 500 feet or 110% the vertical height of the wind turbine, whichever is greater, 28

from any property line.29

30

Grant County’s board of adjustments may allow setback distances less than the 31

established distances identified above if the proper waivers are obtained.32

33
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Q.  Did you verify that Crowned Ridge II’s turbine layout complies with the Grant 1

County setback requirements?2

A. The proposed turbine layout appears to have accounted for the Grant County setback 3

requirements.  However, without doing a civil survey of each turbine, property line, 4

residence, and municipal boundary, I cannot verify each individual turbine location 5

complies.  That will need to be done by Crowned Ridge II during final micro-siting of 6

each turbine.  7

8

9

X. Ice Throw10

11

Q.  Will Crowned Ridge II use a system to detect ice build-up on turbine blades?12

A. Yes.  Crowned Ridge addressed this topic in the pre-filed direct testimony of Mark 13

Thompson.  Mr. Thompson testified that “an ice detector and ice detection system will be 14

used…” and that “the turbine is capable of detecting ice buildup on the blades by 15

activating sensors that compare wind speed, ambient temperature and rotor (blade) rpm 16

to the power output of the turbine.”  He went on to further state that if the turbine output 17

is outside of the expected parameters due to icing then the turbine would automatically 18

shut down. 19

20

Q.  Is the ice detection system similar to ones used by other projects recently 21

permitted by the Commission?22

A. Yes.  The ice detection system that Mr. Thompson explained the turbines will have is 23

similar to the ice detection system other projects have planned to use.24

25

Q.  Since the turbines will have an ice detection system, what permit condition do you 26

recommend to minimize impacts due to ice throw?27

A. Should ice accumulate on wind turbine blades, there are two methods to minimize the 28

risk of property damage or injury due to ice throw.  The first method is to minimize the 29

risk of ice throw through a setback distance.  The second method is to minimize the risk 30

of ice throw by shutting down the turbines when ice builds up on the turbine blades.  In 31

this case, Crowned Ridge II will have an ice detection system that shuts down the 32

turbines when ice builds up on the turbine blades.  Given this, Staff proposes the 33

Commission order the following permit condition:34
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1

Applicant will use two methods to detect icing conditions on turbine 2

blades: (1) sensors that will detect when blades become imbalanced or 3

create vibration due to ice accumulation; and (2) meteorological data 4

from on-site permanent meteorological towers, on-site anemometers, 5

and other relevant meteorological sources that will be used to determine 6

if ice accumulation is occurring. These control systems will either 7

automatically shut down the turbine(s) in icing conditions (per the 8

sensors) or Applicant will manually shut down turbine(s) if icing 9

conditions are identified (using meteorological data). Turbines will not 10

return to normal operation until the control systems no longer detect an 11

imbalance or when weather conditions either remove icing on the blades 12

or indicate icing is no longer a concern. Applicant will pay for any 13

documented damage caused by ice thrown from a turbine.14

15

This proposed condition is the same condition the Commission ordered for Crowned 16

Ridge I.17

18

19

XI. Whooping Cranes20

21

Q.  Is there the possibility of whooping cranes to occur in the project area?22

A. Yes.  In Appendix B of the Application, the United States Fish & Wildlife Service (US 23

FWS) identified that whooping cranes are an endangered species that may occur in the 24

project area, particularly Codington County.   25

26

Q.  Did Crowned Ridge II complete any follow-up studies based on the US FWS 27

comments?28

A. Yes.  Crowned Ridge II completed a whooping crane habitat desktop assessment and 29

found that wetlands considered suitable for whooping cranes comprised only 0.2% of the 30

total project area.  In addition, Crowned Ridge II reviewed the 95% core migration 31

corridor and found that the project area is approximately 50 miles east of the corridor.32

33

34

35
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Q.  What measures will Crowned Ridge II implement to protect whooping cranes?1

A. In response to Staff data request 2-15, Crowned Ridge II provided the following 2

response when asked about the measures they plan to implement to protect whooping 3

cranes:4

5

“Crowned Ridge Wind II concludes from the above referenced information that it 6

is relatively less likely for whooping cranes to be present within the Project Area 7

than in areas closer to the migration corridor. However, Crowned Ridge Wind II's 8

Wildlife Conservation Strategy will prescribe that a site-specific worker 9

environmental training plan must be developed and implemented throughout the 10

Project operating life in order to inform workers of the biological resources 11

present on-site, so the impacts can be minimized. All employees and contractors 12

working in the field will be required to attend the environmental training session 13

prior to working on site. This training will include information regarding the 14

sensitive biological resources (with an emphasis on eagles and whooping 15

cranes), restrictions, protection measures, individual responsibilities associated16

with the Project, and the consequences of non-compliance. Written material will 17

be provided to employees at orientation and participants will sign an attendance 18

sheet to document their participation.”19

20

Q.  Do you agree with the measures Crowned Ridge II plans to implement?21

A. Yes.  However, I recommend that the Commission require the following permit condition 22

in order to memorialize Crowned Ridge II’s commitment provided above and to clearly 23

identify what needs to be included in the Wildlife Conservation Strategy:24

25

Applicant shall establish a procedure for preventing whooping crane 26

collisions with turbines during operations by establishing and 27

implementing formal plans for monitoring the project site and surrounding 28

area for whooping cranes during spring and fall migration periods 29

throughout the operational life of the project and shutting down turbines 30

and/or construction activities within 2 miles of whooping crane sightings.  31

The South Dakota Game, Fish, and Parks will be consulted on the 32

procedure to minimize impacts to whooping cranes.33

34

This permit condition was approved by the Commission in the most recent wind energy 35

facility permit issued for Tatanka Ridge (docket EL19-026).  The condition not only 36
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requires monitoring for whooping cranes during the migratory season, but also specifies 1

that the protection measure to be implemented is that turbines will be shut down if2

whooping cranes are observed within 2 miles of a turbine.3

4

5

XII.Decommissioning6

7

Q.  Does Crowned Ridge II have a Decommissioning Plan in place?8

A. Yes.  Appendix N of the Application provides Crowned Ridge II’s plan for 9

decommissioning the wind project.  10

11

Q.  Do you have any concerns with Crowned Ridge II’s Decommissioning Plan?12

A. No. The Decommissioning Plan identifies that Crowned Ridge II will remove all turbines 13

and underground facilities to a depth of four feet.  The plan also provides Crowned 14

Ridge II’s plan for restoring the land.  The Decommissioning Plan is consistent with other 15

wind project decommissioning plans reviewed by the Commission in the past.16

17

Q.  What will it cost to decommission the project?18

A. Crowned Ridge II estimates that the cost to decommission the project will range 19

between $10 million and $15 million.  On a per turbine cost basis, the cost estimate 20

range is $75,157 per turbine to $113,636 per turbine.  21

22

Q.  What type of financial assurance does Crowned Ridge II plan to have for covering 23

decommissioning costs?24

A. Crowned Ridge II identified that they will have a form of financial assurance that is 25

acceptable to each county to cover the anticipated costs of decommissioning.  26

Codington county may require a performance bond, surety bond, letter of credit, 27

corporate guarantee or other form of financial assurance that is acceptable to the Board.  28

Grant county may require a performance bond, surety bond, escrow account, letter of 29

credit, corporate guarantee or other form of financial assurance that is acceptable to the 30

Board.  Deuel county requires Crowned Ridge II to have a decommissioning plan that 31

includes a bond or other adequate security to pay the entire cost of the decommissioning 32

process.33

34
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Q.  What type of financial assurance has the Public Utilities Commission required for 1

recently permitted wind projects?2

A. If a project is not owned by an electric utility regulated by the Public Utilities 3

Commission, the Commission has required wind projects to set up an escrow account to 4

cover anticipated decommissioning costs. 5

6

Q.  Who will own the Crowned Ridge II Wind Farm?7

A. Currently, Crowned Ridge II LLC is a wholly owned indirect subsidiary of Next Era 8

Energy Resources.  After permitting and constructing the project, Crowned Ridge II and 9

the project’s associated permits will be transferred to Northern States Power Company 10

(dba as Xcel Energy) at the commercial operation date pursuant to a purchase and sale 11

agreement.  Therefore, it is my understanding that Xcel Energy will ultimately own and 12

operate the Crowned Ridge II project.13

14

Q.  Is Xcel Energy an electric utility regulated by the Public Utilities Commission?15

A. Yes.16

17

Q.  Since Xcel Energy is regulated by the Public Utilities Commission, what type of 18

financial assurance do you propose to cover decommissioning costs?19

A. As a utility regulated by the Public Utilities Commission, the Commission reviews the 20

cost of service and rate design for Xcel Energy.  Imbedded in the cost of service are 21

future decommissioning costs associated with Xcel Energy’s power plants.  Therefore, 22

the future costs of decommissioning the Crowned Ridge II project will be accounted for 23

in Xcel’s cost of service and the Commission will have the ongoing ability to review and 24

approve the decommissioning costs included in rates.25

26

I propose the following condition be ordered by the Commission for Crowned Ridge II’s 27

decommissioning financial assurance:28

29

If the Project is purchased by Xcel Energy, as stated in Section 1.0 of the30

Application, Xcel Energy will assume financial responsibility for decommissioning31

and provide funding for the decommissioning and removal of the Project. As a 32

regulated electric utility, the projected financial cost of decommissioning will be 33

reviewed when Xcel Energy requests recovery of the Project investment and 34

associated decommissioning cost from customers in a rate proceeding. The 35
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Commission may review and adjust the Project decommissioning cost recovered 1

from customers in subsequent Xcel Energy rate proceedings using the most 2

current information available regarding decommissioning. In the event Xcel 3

Energy does not purchase Crowned Ridge II, Applicant shall file a 4

decommissioning plan with a proposal for financial assurance consistent with the 5

provisions in Condition 39 of the EL 19-026 Permit Conditions, at least 60 days 6

prior to construction, for Commission approval. No construction may occur until 7

the Commission approves the decommissioning plan.8

9

This proposed financial assurance condition is consistent with what the Commission 10

ordered for Dakota Range I & II (docket EL18-003), where that project had a similar 11

purchase and sale agreement with Xcel Energy.  In response to Staff data request 1-40,12

Crowned Ridge II stated that the company is willing to agree to a condition similar to 13

what was ordered by the Commission in docket EL 18-003.14

15

16

XIII. Generator Interconnection Status17

18

Q.  Does Crowned Ridge II have a generator interconnection agreement for the 19

project’s proposed capacity of up to 300.6 MWs?20

A. Not for the entire 300 MWs. At this time, Crowned Ridge II has executed a Generator 21

Interconnection Agreement (GIA) for 200 MWs.  Since the project is proposed to have a 22

capacity of up to 300.6 MWs, a GIA for 100 MWs is still outstanding.23

24

Q.  What is the status of the GIA for the remaining 100 MWs?25

A. Crowned Ridge II’s witness Mr. Daryl Hart stated in his supplemental testimony that the 26

additional 100 MWs are currently being studied by MISO and expects that the 27

preliminary results of the study to be released in the first quarter of 2020.28

29

Q.  What will MISO’s generator interconnection study results tell us?30

A. MISO’s generator interconnection study results will inform the generator the amount of 31

transmission upgrade costs they will be responsible for if they interconnect to the grid. It 32

is my understanding that MISO’s last study cycle results showed that there will be high 33

costs to interconnect to the transmission grid for certain projects.  As a result of that 34

study, a number of generators dropped from MISO’s interconnection queue.35
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Q.  Is there the possibility of high transmission interconnection costs being assigned 1

to the remaining 100 MWs of Crowned Ridge II?2

A. There is the possibility that MISO’s study will continue to result in high transmission 3

costs.  However, the costs may also come back lower than the last study cycle results 4

due to projects dropping out of MISO’s generator interconnection queue.5

6

Q.  How does the outstanding GIA for 100 MWs impact the proposed Crowned Ridge 7

II project?8

A. In response to the possibility of not being able to economically interconnect 100 MWs of 9

the project to the transmission grid, Crowned Ridge II witness Mr. Daryl Hart filed 10

supplemental testimony that explained their plans for the project and provided maps in 11

Exhibit DH-S-2 showing a 200 MW turbine array and 300 MW turbine array.  The 200 12

MW array are the wind turbines that definitely have the ability to be constructed due to 13

the signed GIA.  The 300 MW turbine array identifies the turbines that are part of the 200 14

MW array that will be constructed as well as the turbines that are part of the 100 MW 15

array that do not have a GIA at this time.16

17

The way I think about the potential impact the outstanding GIA has on the project is that 18

the project could end up being constructed in two phases.  If the 100 MWs cannot be 19

economically interconnected to the transmission grid, then Phase I would be the 20

construction of the turbines identified in the 200 MW array and this construction would 21

take place on the timeline set forth in the Application.  Phase II would be the 22

construction of the turbines identified in 100 MW array on Exhibit DH-S-2, which would 23

take place at some time in the future. 24

25

Q.  If 100 MWs of the Crowned Ridge II project cannot economically interconnect to 26

the transmission system based on the next study results, when will it be 27

constructed?28

A. I am not sure when the remaining 100 MWs of the project would be constructed.  If the 29

next MISO study shows, once again, that high transmission upgrade costs are needed to 30

interconnect generation, this tells me that there is not the transmission capacity available 31

in the region to support additional generation.  As such, new transmission would need to 32

be constructed and that could take up to 10 years, maybe longer, to develop and 33

construct.  However, there is also the possibility that additional projects drop out of 34
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MISO’s queue if the next study results in high interconnection costs and that may also1

allow Crowned Ridge II to economically interconnect the remaining 100 MWs without 2

needing new transmission. At this point in time, I don’t think anyone can provide a 3

specific date as to when the remaining 100 MWs would be constructed if the study 4

results expected in the first quarter of 2020 comeback with high interconnection costs.5

6

Q.  What is Crowned Ridge II’s plan for the 100 MWs with a GIA outstanding?7

A. If MISO’s next study doesn’t support the interconnection of the 100 MWs, it is my 8

understanding that Crowned Ridge II will defer construction of the 100 MWs until they 9

can economically interconnect to the transmission grid.  Mr. Daryl Hart testified that in 10

the event Crowned Ridge II doesn’t start construction within four years they will make 11

the proper certification to the Commission in accordance with SDCL 49-41B-27 before 12

constructing the 100 MWs.13

14

Q.  Is Crowned Ridge II’s plan allowed under SDCL Chapter 49-41B?15

A. Yes.  I am not aware of a state law that establishes an expiration date for permits issued 16

by the Commission under SDCL Chapter 49-41B.  Crowned Ridge II’s plan for the 100 17

MWs with the GIA outstanding is allowed under SDCL 49-41B-27 which states:18

19

“Construction, expansion, and improvement of facilities. Utilities which have 20

acquired a permit in accordance with the provisions of this chapter may proceed 21

to improve, expand, or construct the facility for the intended purposes at any 22

time, subject to the provisions of this chapter; provided, however, that if such 23

construction, expansion and improvement commences more than four years after 24

a permit has been issued, then the utility must certify to the Public Utilities 25

Commission that such facility continues to meet the conditions upon which the 26

permit was issued.”27

28

Based on this law, projects that have met the burden of proof and received a permit 29

under SDCL Chapter 49-41B can be constructed at any time as long as the project 30

certifies to the Commission that the facility continues to meet the permit’s conditions if 31

construction does not begin within four years of the permit’s issuance.32

33

34

35
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Q.  Does this conclude your testimony?1

A. Yes.  However, I reserve the right to amend my testimony through supplemental 2

testimony, rebuttal testimony or at the evidentiary hearing if needed.3
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

_______________________________________

_____________________________________

*
*
*
*
*
*
*

First Set of Data Requests to Intervenors.  Please submit responses 
within 10 business days, or promptly contact Staff to discuss an alternative arrangement.  

1-1) Provide copies of all data requests submitted to or by you and copies of all responses 
provided to those data requests. Provide this information to date and on an ongoing basis.

1-2) Refer to SDCL 49-41B-22.  

a. Please specify particular aspect/s of the applicant's burden that you intend to
personally testify on.

b. Please specify particular aspect/s of the applicant's burden of proof that you
intend to call a witness to testify on.

1-3) Refer to SDCL 49-41B- modifications of the 
construction, op would recommend the Commission 
order.  Please provide support and explanation for any recommendations. 
a. Specifically, what mitigation efforts would you like to see taken if this Project is

constructed.

1-4) Please list with specificity the witnesses that you intend to call.  Please include name, 

address, phone number, credentials and area of expertise.

1-5) Do you intend to take depositions? If so, of whom?

1-6) Please identify every concern you have with the proposed project that you intend to 

address at the evidentiary hearing.  For each concern identified, please provide support 

for the concern.

1-7) Other than intervening in this docket, have you pursued any legal action with respect to 

this Project?

FIRST SET OF DATA 
REQUESTS TO INTERVENORS

EL19-027

IN THE MATTER OF THE 
APPLICATION BY CROWNED RIDGE 
WIND II, LLC FOR A PERMIT OF A 
WIND ENERGY FACILITY IN DEUEL, 
GRANT AND CODINGTON 
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Dated this 18th day of October 2019.

Amanda M. Reiss
Kristen Edwards
Staff Attorneys
South Dakota Public Utilities Commission
500 East Capitol Ave.
Pierre, SD 57501

003384



003385



003386



003387



003388



003389



003390



003391



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

_______________________________________

_____________________________________

*
*
*
*
*
*
*

Below, please find the Response of Intervenor Amber Christenson to First Set of Data 
Requests to Intervenors.  .  

1-1) Provide copies of all data requests submitted to or by you and copies of all responses 
provided to those data requests. Provide this information to date and on an ongoing basis. 

Response: I have not submitted any data requests as of yet, but will provide any 
requests and responses to Staff. I request the same courtesy. Please provide me with 
any communication between Staff and the Applicant in the future and any past 
correspondence, including Condition negotiations, data requests and data 
respsonses.

1-2) Refer to SDCL 49-41B-22.   

a. Please specify particular aspect/s of the applicant's burden that you intend to 
personally testify on.  

Response: I am still reviewing the application and exhibits and have not come to 
any conclusions as of yet. 

b. Please specify particular aspect/s of the applicant's burden of proof that you 
intend to call a witness to testify on. 

Response: I am still reviewing the application and exhibits and have not come to 
any conclusions as of yet. 

1-3) Refer to SDCL 49-41B-
construction, operat  would recommend the Commission 
order.  Please provide support and explanation for any recommendations.  
a. Specifically, what mitigation efforts would you like to see taken if this Project is 

constructed. 

Response: I am still reviewing the application and exhibits and have not formed a 
recommendation as of yet. 

INTERVENOR AMBER 
CHIRSTENON S RESPONSE TO 

FIRST SET OF DATA 
REQUESTS TO INTERVENORS

EL19-027

IN THE MATTER OF THE 
APPLICATION BY CROWNED RIDGE 
WIND II, LLC FOR A PERMIT OF A 
WIND ENERGY FACILITY IN DEUEL, 
GRANT AND CODINGTON COUNTIES
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1-4) Please list with specificity the witnesses that you intend to call.  Please include name, 

address, phone number, credentials and area of expertise.  

Response: I am still reviewing the application and exhibits and have not come to any 
conclusions as of yet. 

1-5) Do you intend to take depositions? If so, of whom? 

Response: I was unaware that depositions were an option. I will consider this option 

as I review the application and exhibits. 

1-6) Please identify every concern you have with the proposed project that you intend to 

address at the evidentiary hearing.  For each concern identified, please provide support 

for the concern. 

Response: I am still reviewing the application and exhibits and have not come to any 
conclusions as of yet. 

.

1-7) Other than intervening in this docket, have you pursued any legal action with respect to 

this Project? 

Response: This project and Crowned Ridge 1 were permitted as ONE CUP at the 

county level, so this project is included in a permit violation in Codington county. 

There is no legal action as of this writing, but a complaint was registered with the 

zoning officer and the county commissioners. 

Dated this 24th day of October 2019.  

            
/s/Amber Christenson
Amber Christenson 
16217 466th Ave 
Strandburg, SD 57265 
605-756-4119 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

_______________________________________

_____________________________________

*
*
*
*
*
*
*

Below, please find the Response of Intervenor Allen Robish to First Set of Data Requests 
to Intervenors.  .   

1-1) Provide copies of all data requests submitted to or by you and copies of all responses 
provided to those data requests. Provide this information to date and on an ongoing basis. 

Response: Nothing to date. But I would like to be included in all future data 
requests and responses between any of the parties. I also would like to have all past 
requests and responses and any other correspondence between any of the parties. 

1-2) Refer to SDCL 49-41B-22.   

a. Please specify particular aspect/s of the applicant's burden that you intend to 
personally testify on.  

Response: I don t know yet. 

b. Please specify particular aspect/s of the applicant's burden of proof that you 
intend to call a witness to testify on. 

Response: I have no idea yet.

1-3) Refer to SDCL 49-41B-
construction, operat  would recommend the Commission 
order.  Please provide support and explanation for any recommendations.  
a. Specifically, what mitigation efforts would you like to see taken if this Project is 

constructed. 

Response: I have no recommendation as of yet. 

1-4) Please list with specificity the witnesses that you intend to call.  Please include name, 

address, phone number, credentials and area of expertise.  

Response: I have none yet. 

1-5) Do you intend to take depositions? If so, of whom? 

INTERVENOR ALLEN ROBISH S
RESPONSE TO FIRST SET 

OF DATA REQUESTS TO 
INTERVENORS

EL19-027

IN THE MATTER OF THE 
APPLICATION BY CROWNED RIDGE 
WIND II, LLC FOR A PERMIT OF A 
WIND ENERGY FACILITY IN DEUEL, 
GRANT AND CODINGTON COUNTIES
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Response: I will take depositions if I think they are needed. But as of now, I don t

know who it would be.  

1-6) Please identify every concern you have with the proposed project that you intend to 

address at the evidentiary hearing.  For each concern identified, please provide support 

for the concern. 

Response: I am still studying the application and don t have an answer yet. 

.

1-7) Other than intervening in this docket, have you pursued any legal action with respect to 

this Project? 

Response: I object to the information requested because it is not reasonably calculated to 
lead to discovery of admissible evidence in this proceeding before the PUC. 

Dated this 27th day of October 2019.  

            
/s/Allen Robish
Allen Robish 
47278 161st Street 
Strandburg, SD 57265 
605-676-2434 
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

_______________________________________

_____________________________________

*
*
*
*
*
*
*

First Set of Data Requests to Intervenors.  Please submit responses 
within 10 business days, or promptly contact Staff to discuss an alternative arrangement.  

1-1) Provide copies of all data requests submitted to or by you and copies of all responses 
provided to those data requests. Provide this information to date and on an ongoing basis.

Response: attached

1-2) Refer to SDCL 49-41B-22.  

a. Please specify particular aspect/s of the applicant's burden that you intend to 
personally testify on.

Response: I have not finished 
application, that changed on September 20th, 2019.  At the current time it is 
questionable if the applicant knows if it wants a permit for 300 MW or a 200 MW 

applicant is required to meet.  These laws and rules were written to protect the 
health, safety and welfare of the inhabitants and the environment of South Dakota.  
It is important that the PUC fully evaluate the CRWII application and require the 
applicant to follow all laws, rules and regulations of township, county, state and 

welfare and environment. 

b. Please specify particular aspect/s of the applicant's burden of proof that you
intend to call a witness to testify on.

Response: I have 
application. I have not made any decisions as to witnesses I intend to call for 
testimony. 

FIRST SET OF DATA 
REQUESTS TO INTERVENORS

EL19-027

IN THE MATTER OF THE 
APPLICATION BY CROWNED RIDGE 
WIND II, LLC FOR A PERMIT OF A 
WIND ENERGY FACILITY IN DEUEL, 
GRANT AND CODINGTON 
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1-3) Refer to SDCL 49-41B-
construction, op would recommend the Commission 
order.  Please provide support and explanation for any recommendations. 
a. Specifically, what mitigation efforts would you like to see taken if this Project is 

constructed.

Response: The changes in the application from 300 MW to 200 MW on September 
20, 2019 have led to more questions than answers. It is confusing at this point what 

of tabular noise and shadow results informed of a change in the MW and initial 
application filed on July 9th, 2019. The applicant has not supplied a new turbine 
location map and proposed project footprint. Is that because the applicant would 
then need to withdraw this application again and reapply? It is very hard to
evaluate a vague application with unknown final turbine locations and presented 
data without inclusion of methods used.  I will update of any terms, conditions or 
modifications of the construction, operation or maintenance after the applicant 
provides information through the data request process.  

1-4) Please list with specificity the witnesses that you intend to call.  Please include name, 

address, phone number, credentials and area of expertise.

Response: I have not finished evaluating the appli
application. I have not made any decisions as to witnesses.

1-5) Do you intend to take depositions? If so, of whom?

Response: I have not finished evaluating the applicants vague and incomplete 

application, that significantly changed on September 20th, 2019. When and if I chose, I 

will inform all parties, of whom and when if I decide to take a deposition.

1-6) Please identify every concern you have with the proposed project that you intend to 

address at the evidentiary hearing.  For each concern identified, please provide support 

for the concern.

Response: This is not inclusive as I have not finished evaluating the applicants vague 

and incomplete application, that significantly changed on September 20th, 2019. I 

reserve the right to present more concerns as they arise. The applicant in the proposed 

project has decided on its own that it may affect and use property in which it does not 

have the right to do so through either ownership or lease.  The applicant through its 

own noise and shadow reports admits the proposed project causes effects on land in 
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which the applicant has no rights to use or effect.   This is eminent domain without the 

process or takings through permitting, both of which are illegal and affect land use and 

property value as well as the health, safety and welfare of the inhabitant. 

1-7) Other than intervening in this docket, have you pursued any legal action with respect to 

this Project?

Response: I am a petitioner in the Writ of Certiorari filed on January 26th, 2019 filed 
against Grant County Planning Commission sitting as the Grant County Board of 
Adjustments.  The Return of Writ on April 15th, 2019 included Crowned Ridge Wind, 
LLC and Crowned Ridge II, LLC. See PUC Docket 19-003.

The CRW/CRWII projects were permitted at the local level as one project in one CUP.
There are currently 4 lawsuits against this project. This information is included to urge 
the PUC to use caution when considering the proposed project and the ramifications of
approving the proposed project under such legal challenges.

Dated this 28th day of October 2019.

/s/ Kristi Mogen
Kristi Mogen
15160 471h Ave
Twin Brooks, SD 57269
307-359-2928
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WIND FARM LEASE AND EASEMENT AGREEMENT

1. Parties. This Wind Farm Lease and Easement Agreement (“Agreement”) is made and 
entered as of the ____ day of ____________, 2017 (“Effective Date”), by and between [NAME 
AND MARITAL STATUS] (collectively, the “Owner”), and Crowned Ridge Wind II, LLC, a
Delaware limited liability company, (“Operator”) an affiliate of NextEra Energy Resources,
LLC, a Delaware limited liability company.  Owner and Operator are sometimes individually 
referred to as a “Party” and collectively as the “Parties.” 

  

  e
   

3. Option.  Owner grants to Operator an exclusive option (“Option”) to acquire the Leases 
and Easements referenced in Sections 4 and 5 in accordance with the following terms and 
conditions. Operator shall be entitled to acquire the Lease and the Easements in their entirety or in 
part, as Operator deems appropriate.

3.1 Option Term.  The initial period during which Operator may exercise the Option 
shall be for a term of thirty-six (36) months, commencing on the Effective Date and expiring on 
the date immediately preceding the third (3rd) anniversary of the Effective Date (“Initial Option 
Term”).  Operator shall have a single election to extend the Initial Option Term for an additional 
twenty-four (24) months (“Extended Option Term”) by written notice to Owner at any time 
prior to the third (3rd) anniversary of the Effective Date, which notice shall be accompanied by 
the Option Extension Payment (as defined in Exhibit D).  References herein to the Option Term 
shall mean the Initial Option Term and, to the extent exercised by Operator, also the Extended 
Option Term, unless expressly stated otherwise.   

003421



   

Exercise of Option.  Operator may exercise the Option by giving written notice 
to Owner (“Option Notice”) at any time during the Option Term.   

4. . Effective upon the exercise of the Option by Operator, Owner grants to 
Operator, and Operator then accepts from Owner, for the Term referenced in Section 6.1, the 
following leases over and across the Owner’s Property in accordance with the terms and 
conditions of this Agreement.  

4.1 Construction Right.
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4.2 Access Right. 

.

   

4.3 Turbine Site Lease.

4.4 Collection Lease.   

   

4.5 Telecommunication Facilities Lease.
  

4.6 Overhang Right.

4.7 Met Tower Lease.
    

  

5. Easements.  Upon the exercise of the Option by Operator, Owner grants to Operator, and 
Operator accepts from Owner, for the Lease and Easement Term referenced in Section 6.1, the 
following easements over and across the Owner’s Property in accordance with the terms and 
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conditions of this Agreement.  The following easements are for the benefit of Operator and 
Operator’s agents, contractors and employees, are located on the Owner’s Property and are 
collectively referred to as the “Easements.”

  Wind Non-Obstruction Easement. (a)  Owner grants Operator an irrevocable, 
exclusive easement for the right and privilege to use, maintain and capture the free and 
unobstructed flow of wind currents over and across the Owner's Property ("Wind Non-
Obstruction Easement").  Along with the Option Notice, Operator shall deliver to Owner the 
following legal descriptions which shall become Exhibit A-2 of this Agreement: (a) a 
description of the Wind Non-Obstruction Easement property subject to this Agreement; (b) a 
description of the Wind Non-Obstruction Easement in vertical and horizontal angles; and (c) a 
description of real property benefiting from the Wind Non-Obstruction Easement.  Owner shall 
not engage in any activity on Owner's Property that might interfere with wind speed or wind 
direction over any portion of any Turbine or Met Tower Easement Properties, whether located on 
or off the Owner's Property; cause a decrease in the output or efficiency of any Turbine or 
accuracy of any meteorological equipment; or otherwise interfere with Operator’s operation of 
the Wind Farm or exercise of any rights or the Leases granted in this Agreement 
("Interference").

5.2 Effects Easement.  Owner grants to Operator a non-exclusive easement for 
audio, visual, view, light, flicker, noise, shadow, vibration, air turbulence, wake, 
electromagnetic, electrical and radio frequency interference, and any other effects attributable to 
the Wind Farm or activity located on the Owner's Property or on adjacent properties over and 
across the Owner's Property (“Effects Easement”).

6. Term of Agreement.  The term of this Agreement (“Term”) includes the Option Term 
referenced in Section 3.1; and the Easement Term referenced in Section 6.1. 

6.1 Lease & Easement Term. 

6.1.1 Lease & Easement Term.  The Term of the Leases and Easements and 
the effective date thereof shall commence on the date specified by Operator in the Option Notice 
(“Commencement Date”).  The Term shall end fifty (50) years after the Commencement Date, 
unless terminated as provided in this Agreement. 
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19. Notice. 

19.1 Writing.  All notices given or permitted to be given hereunder shall be in writing.

19.2 Delivery.  Notice is considered given either (i) when delivered in person to the 
recipient named below, (ii) three days after deposit in the United States mail in a sealed envelope 
or container, postage and postal charges prepaid, return receipt requested or certified mail, 
addressed by name and address to the party or person intended, or (iii) twenty-four (24) hours 
from proper and timely delivery to an overnight courier service addressed by name and address 
to the party or person intended as follows: 

Notice to Owner:  [NAME AND ADDRESS]     
     Telephone:  

Notice to Operator: Crowned Ridge Wind II, LLC
700 Universe Boulevard
Juno Beach, FL 33408-2657 
Attention: Land Services
Phone:  (855) 552-9872

19.3 Change of Recipient or Address.  Either party may, by notice given at any time 
or from time to time, require subsequent notices to be given to another individual person, 
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whether a party or an officer or representative, or to a different address, or both.  Notices given 
before actual receipt or notice of change shall not be invalidated by the change.

20. Miscellaneous Provisions.

20.1 Successors & Assigns.  The terms and provisions of this Agreement shall run 
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and 
personal representatives of the Parties.

20.2 Memorandum.  Simultaneously with the execution of this Agreement, Owner 
and Operator agree to execute and acknowledge a memorandum of this Agreement satisfactory 
in form and substance to Operator and Owner.  Owner consents to the recordation of the 
memorandum in the public records of the county where the Owner’s Property is located. 

20.3 Entire Agreement.  This Agreement and the attached Exhibits shall constitute the 
entire agreement between the Parties and supersedes all other prior writings and understandings. 

20.4 Amendments.  This Agreement shall not be amended or modified in any way 
except by an instrument signed by Owner and Operator and consented to by any Operator 
Mortgagee.  The Parties hereto shall at all times hereafter execute any documents and do any 
further acts which may be necessary or desirable to carry out the purposes of this Agreement and 
to give full force and effect to each and all of the provisions hereof. 

  

20.6 Severability.  If any term or provision of this Agreement, or the application 
thereof to any person or circumstance shall, to any extent, be determined by judicial order or 
decision to be invalid or unenforceable, the remainder of this Agreement or the application of 
such term or provision to persons or circumstances other than those as to which it is held to be 
invalid, shall be enforced to the fullest extent permitted by law. In the event it was determined 
by Operator that the rights of the parties hereto under this Agreement were to become 
unenforceable due to the effect of Article XVII, Sections 21-24 of the South Dakota 
Constitution, the parties agree to amend this Agreement or modify the rights granted herein in 
order to comply with all applicable laws and to grant to Operator the rights to the extent 
necessary to construct, operate and maintain the Improvements as contemplated herein.
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20.8 Approvals.  Whenever in this Agreement the approval or consent of either Party 
is required or contemplated, unless otherwise specified, such approval or consent shall not be 
unreasonably withheld or delayed.  

20.9 Counterparts.  This Agreement may be executed in multiple counterparts, each 
of which shall be deemed an original, and all of which together shall constitute a single 
instrument.

20.10 Option to Convert.  During the Term of the Leases and Easements granted 
herein, Owner grants to Operator the option to convert the Leases herein contained to easements, 
or the Easements to leases, as determined by Operator in its sole discretion.

[
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September 12, 2019  

South Dakota Public Utilities Commission
Public Utilities Commission Staff
Capitol Building, 1st Floor
500 E. Capitol Ave.
Pierre, SD 57501-5070

RE: Scientific Basis for 30-Hour Shadow Flicker Standard used by Crowned Ridge 
Wind Farm

Public Utilities Commission Staff: 

Since November 2016, Dr. Ollson of Ollson Environmental Health Management (OEHM) has 
been retained by NextEra Energy Resources (NEER) to aid in the proper siting of the Crowned 
Ridge Wind II project in South Dakota. Over the past two years Deuel County, Codington County 
and Grant County have all undertaken updates to their local ordinances governing local siting of 
wind turbines. Throughout this time Dr. Ollson, on behalf of NEER, provided both written and oral 
presentations to their Planning and Zoning and County Commissions on science-based 
appropriate siting requirements to protect the health and welfare of county residents.

OEHM has been asked to provide a response to the South Dakota Public Utilities Commission 
(PUC) Staff data request:  

“Did Applicant base its 30-hour per year shadow flicker limit on any factor other than 
county ordinance? If so, provide support.” 

This report summarizes the information that was provided to each county in development of local 
ordinances and its scientific basis. 

In summary, over the past decade there has been considerable research conducted around the 

world evaluating health concerns of those living in proximity to wind turbines. This independent 
research by university professors, consultants and government medical agencies has taken place 
in many different countries on a variety of models of turbines that have been in communities for 
numerous years. Based on scientific principles, and the collective scientific findings presented in 
research articles, OEHM believes that: 

1. Shadow flicker is not a health concern (e.g., seizure in photosensitive epileptics), 
rather it can be considered a nuisance by some non-participating project residents.

2. There is no scientific evidence that shadow flicker impairs quality of life or is of 
particular nuisance for any duration of time. Limiting shadow flicker to no more than 
30-hours a year at non-participating residences is commonplace in those United 
States jurisdictions that have set standards. It has been effective to reduce 
complaints associated with those living in proximity to wind projects.  

All of the scientific journal articles have been attached to this report for the benefit of PUC Staff. 
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1 Crowned Ridge Wind II Farm County Ordinance Requirements Limiting Shadow 
Flicker 

Table 1 provides a list of the county ordinances that are applicable to the Crowned Ridge Wind 
Farm. Codington and Grant counties have identical wording and requirements limiting shadow 
flicker to no more than 30 hour of actual shadow flicker at any school, church, business and
occupied dwelling (regardless of participating or non-participating status). However, both have a 
provision to waive the requirement of no more than 30 hours a year with landowner agreement.
The Deuel County ordinance also limits shadow flicker to no more than 30 hours a year.

Table 1. County Ordinances for Shadow Flicker
County Ordinance 

Section
Shadow Flicker Ordinance Requirement

Codington 
County

Section 
5.22.03.13

Flicker Analysis. A Flicker Analysis shall include the duration and location of flicker 
potential for all schools, churches, businesses and occupied dwellings within a one (1) 
mile radius of each turbine within a project. The applicant shall provide a site map 
identifying the locations of shadow flicker that may be caused by the project and the 
expected durations of the flicker at these locations from sun-rise to sun-set over the 
course of a year. The analysis shall account for topography but not for obstacles such as 
accessory structures and trees. Flicker at any receptor shall not exceed thirty (30) hours 
per year within the analysis area. 

a.  Exception: The Board of Adjustment may allow for a greater amount of flicker than 
identified above if the participating or non-participating landowners agree to said amount 
of flicker. If approved, such agreement is to be recorded and filed with the Codington 
County Zoning Officer. Said agreement shall be binding upon the heirs, successors, and 
assigns of the title holder and shall pass with the land. 

Grant 
County

Section 
1211.04.9

Flicker Analysis. A Flicker Analysis shall include the duration and location of flicker 
potential for all schools, churches, businesses and occupied dwellings within a one (1) 
mile radius of each turbine within a project. The applicant shall provide a site map 
identifying the locations of shadow flicker that may be caused by the project and the 
expected durations of the flicker at these locations from sun-rise to sun-set over the 
course of a year. The analysis shall account for topography but not for obstacles such as 
accessory structures and trees. Flicker at any receptor shall not exceed thirty (30) hours 
per year within the analysis area. 

a.  Exception: The Board of Adjustment may allow for a greater amount of flicker than 
identified above if the participating or non-participating landowners agree to said amount 
of flicker. If approved, such agreement is to be recorded and filed with the Grant County 
Register of Deeds. Said agreement shall be binding upon the heirs, successors, and 
assigns of the title holder and shall pass with the land.

Deuel 
County

Section 
1215.03.13 b.

Limit for allowable shadow flicker at existing residences to no more than 30 hours 
annually 

Over the course of the past two years all three counties undertook a detailed and thorough review 
of their Wind Energy System (WES) ordinances. Their original ordinances did not include 
limitations on shadow flicker. On behalf of NEER, Dr. Ollson prepared numerous written 
submissions on proposed science-based ordinance changes, which included a recommendation 
of limiting shadow flicker to no more than 30-hours of actual shadow flicker a year at a non-
participating residence. Dr. Ollson appeared at countless Planning & Zoning Commission 
hearings and a number of County Commissioner hearings to answer questions of both the public 
and the county officials. Ultimately, this limit was adopted by all three jurisdictions.   
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2 Shadow Flicker Phenomenon and Model Predictions

Shadow flicker occurs when interruption of sunlight by the wind turbine blades. Figure 1 was 
taken from Smedley et al. (2010) and demonstrates the shadow flicker phenomenon from wind 
turbines. Shadow flicker is unavoidable for wind turbines, however, it typically only occurs for a 
limited number of hours a year at a home. This is due to the fact that certain factors must be 
present: 

a. the sun must be in a precise 
location in the sky such that 
sunlight will cast a shadow from the 
wind turbine;

b. the wind turbine must be in 
operation during this period (i.e., 
the wind must be of sufficient 
speed for the wind turbine to be
operational);

c. shadow will not be cast on overcast 
of cloud cover days; and,

d. the shadow will typically not be 

cast any further than 10x the rotor 
diameter of the turbine to any 
appreciable extent. For most 
modern turbines this would mean 
shadow flicker would not extend 
past one mile.

Shadow flicker most often occurs when the angle of the sun is lower in the horizon at sunrise and 
sunset. Although it can occur year round it is typically more frequent in the winter months when 
the sun’s angle is lower in the horizon.

Although not all jurisdictions have shadow flicker regulations, conducting shadow flicker modeling 
has become common practice for proposed wind farm projects across the United States. There 
are several commercially available software packages, including WindPro that was used to model 
the Crowned Ridge Wind II Farm (Crowned Ridge Wind Farm PUC Application – Appendix J
Shadow Flicker Monitoring Report). 

All models initially calculate a “Worst Case or Astronomical” number of hours that a residence
may experience shadow flicker. These numbers can then be adjusted to provide a “Realistic,
Actual or Expected” number of hours of shadow flicker. It is important to distinguish between 
these scenarios, as some jurisdictions have adopted standards based on either astronomical or 
realistic shadow flicker hour predictions.

Worst Case / Astronomical: The models consider that the sun is always shining during 
daytime hours, the wind turbines are always rotating, and the wind direction from each 
turbine is such that the wind turbine is always perpendicular to the residences so that 
shadows could be cast at the residences. This is a predicted extreme theoretical number 
hours that will not occur at any residence. 
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Realistic / Expected: The model is run in the astronomical mode and then the results 
are adjusted for percentage of monthly cloud cover (solar statistics) and operating hours 
of the wind project. Under these conditions shadow flicker will not be generated and it 
more accurately predicts the number of hours of shadow flicker at a residence.

There are other obstructions that can limit both the Worst Case and the Realistic modeled 
numbers of shadow flicker. These include trees, shrubs, and other ancillary non-occupied 
structures (e.g., barns) that could interrupt the predicted shadow flicker at a home. Neither of the 
two reporting scenarios takes into account these types of obstructions at residential receptors. 
Another layer of conservatism is that models are set-up and run in the “greenhouse mode”. This 
means each residence is oriented to have omni-directional windows and thus it will produce more 
conservative results since it assumes that there is always a window in direct line of site of each 
wind turbine and the sun.

The model outputs can show the exact days, the time of day, the duration and turbine of origin of 
shadow flicker. These values are then summed to provide the annual number of hours of shadow 
flicker predicted. For the Realistic scenario the percentage of cloud cover and operational 
downtime is used to adjust these values. The model will also provide the date, time and duration 

of shadow flicker caused by each turbine.

3 Shadow Flicker is Not a Health Concern but can be a Nuisance 

In preparation of this report an updated search of both the primary scientific literature in PubMed 
and Google was conducted for wind turbine shadow potential health concerns, and report of 
annoyance or nuisance. Of this body of literature two of the published papers address shadow 
flicker.

The main health concern that has been raised with shadow flicker is the potential risk of seizures 
in those people with photosensitive epilepsy. Photosensitive epilepsy affects approximately 5% of 
people with epilepsy where their seizures can be triggered by flashing light. The Epilepsy Society 
first investigated this issue in the United Kingdom in the late 2000s. They polled their members 
and determined that no one had experienced an epileptic seizure living or being in proximity to a 
wind farm from shadow flicker (Epilepsy Society, 2012).

Following on from this informal polling, two of the United Kingdom’s academic experts in epilepsy 
published scientific research articles in the area. Harding et al. (2008) and Smedley et al. (2010) 
have published the seminal studies dealing with this concern.  Both authors investigated the 
relationship between photo-induced seizures (i.e., photosensitive epilepsy) and wind turbine 
shadow flicker. Both studies indicate that flicker from turbines that interrupt or reflect sunlight at 

frequencies greater than 3 Hz pose a potential risk of inducing photosensitive seizures in 1.7 
people per 100,000 of the photosensitive population.  For turbines with three blades, this 
translates to a maximum speed of rotation of 60 revolutions per minute (rpm).

Large, modern, utility scale wind turbines spin at rates well below this threshold and are typically 
below 20 rpm. For example, the General Electric (GE) turbines being proposed for the Crowned 
Ridge Wind Farm have a maximum rotational speed of 15.6 rpm (0.78 Hz). Therefore, shadow 
flicker from these wind turbines is not at a flash frequency that could trigger seizures and not a 
concern. 
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The primary focus of the health-based research in proper siting of wind turbines has been 
focused on sound (audible, low frequency noise and infrasound). This is because exposure to 
shadow flicker is not commonly raised as a concern surrounding operating wind projects. 

In 2011, the Department of Energy and Climate Change (United Kingdom) released a 
consultant’s report entitled “Update of UK Shadow Flicker Evidence Base”. The report 
concluded that

“On health effects and nuisance of the shadow flicker effect, it is considered that 
the frequency of the flickering caused by the wind turbine rotation is such that it
should not cause a significant risk to health.

Therefore, there is nothing in the scientific literature that suggests that shadow flicker should be 
limited to protect health. 

4 Shadow Flicker Guidelines to Reduce Nuisance or Annoyance from Shadow Flicker 

Two of the most comprehensive and widely cited published scientific review articles on this topic 
are Knopper & Ollson (2011) and McCunney et al. (2014). Both papers review the potential health 
impacts of shadow flicker and concluded that there are no health effects associated with this 
issue living in proximity to wind turbines. Knopper & Ollson (2011) concluded:

“Although shadow flicker from wind turbines is unlikely lead to a risk of photo-
induced epilepsy there has been little if any study conducted on how it could
heighten the annoyance factor of those living in proximity to turbines. It may
however be included in the notion of visual cues. In Ontario it has been common
practice to attempt to ensure no more than 30 hours of shadow flicker per
annum at any one residence.”

Since 2011, only two studies have been conducted that examined the potential for shadow flicker 
to lead to increased annoyance for those living near wind turbines. Health Canada recently 
completed the most comprehensive study of wind turbine health and annoyance issues of its kind 
in the world (Health Canada, 2014). In 2016, Health Canada published a paper “Estimating 
annoyance to calculated wind turbine shadow flicker is improved when variables associated with 
wind turbine noise exposure are considered” (Voicescu et al., 2016). By using questionnaires of 

over 1200 people living as close as 800 feet from a turbine they attempted to determine if they 
could predict the percentage of people that were highly annoyed by varying levels of hours of 
shadow flicker (SF) a year or number of minutes on a given day. However, although annoyance 
did tend to increase with increasing minutes a day they could not find a statistical relationship:

“For reasons mentioned above, when used alone, modeled SFm results represent an

inadequate model for estimating the prevalence of HAWTSF as its predictive strength is

only about 10%. This research domain is still in its infancy and there are enough
sources of uncertainty in the model and the current annoyance question to expect that
refinements in future research would yield improved estimates of SF annoyance.”

Recently, in August 2019 the results of the U.S. National Survey of Attitudes of Wind Power 
Project Neighbors were published “Monitoring annoyance and stress effects of wind turbines on 
nearby residents: A comparison of U.S. and European samples” (Hubner et al., 2019). This 

research included 1441 residents living near 231 wind farms, across 24 states. People living 
between 262 feet and up to 3 miles from a turbine were included in the research. Only 3.3% of 
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U.S. residents reported experiencing shadow flicker outside their homes, and 2.3% inside their 
homes. The researchers found:   

Relatively few participants perceived shadow-flicker on their property, particularly in the 
U.S.; and,

shadow-flicker and noise were between “slightly” and “somewhat” annoying

The number of hours of shadow flicker were not modeled for this study and relied only on the self-
reporting nature of whether they experienced shadow flicker on their property and their level of 
annoyance. Shadow flicker annoyance levels for US projects were lower than that of European 
projects. Regardless there was no correlation between shadow flicker levels and low level of 
annoyance.

Although there is no correlation between the duration of shadow flicker and annoyance OEHM 
does believe that limits on shadow flicker are prudent to keep nuisance levels to a minimum at 
non-participating residences. A number of U.S. Counties and States have adopted various 
ordinances and rules limiting shadow flicker on non-participating land. A no more than 30 hours of 
shadow flicker modeled on a residence has almost become the universally adopted standard. 
Erroneously this level of shadow flicker at homes has often been referred to as the “Industry 
Standard”. It is not the wind turbine proponents that derived this standard; rather it is one that has 

been adopted in national, state or local statute. 

The origins of this standard are traced to Germany in 2002. The German Territorial Committee for 
Emissions control released the document “Hinweise zur Ermittlung und Beurteilung der optischen 
Immissionen von Windenergieanlagen, Länderausschuss für Immissionsschutz [Notes on the 
identification and evaluation of optical emissions from wind turbines], (in German).” The standard 
was based on limiting the nuisance of local residents. This level is often cited as being below one 
that would result in nuisance of local residents. They subsequently codified this formal shadow 
flicker guideline as part of the Federal Emission Control Act (Haugen, 2011). Similar standards to 

this have been adopted internationally with modifications for shadow flicker. 

Each jurisdiction that has adopted a shadow flicker restriction at non-participating residence has 
had to weigh what would be a reasonable level of shadow flicker that they believe would be 
acceptable and avoid complaints. This is clear from the Koppen et al. (2017) review of 
international standards for shadow flicker. They state:

However, there are differences in the exact implementation, like the consideration of only 
the worst case, only the real case or both the worst and the real case shadow impact. 
Other common differences are the exact definition of shadow flicker sensitive receptors 
and the zone of influence which has to be considered. This can lead to considerable 
differences in energy production losses by a shadow flicker control module.

Across the United States many jurisdictions have successfully adopted shadow flicker restrictions 
based on the “Realistic/Expected” scenario. The following are examples of state-wide legislation.

North Dakota

The North Dakota Public Service Commission requires effects from the impact upon light-
sensitive land uses to be managed and maintained at an acceptable minimum (N.D. 
Admin. Code §69-06-08-01(5)(c)(3)). The North Dakota Public Service Commission has
recognized the 30-hour per year standard and evaluates shadow flicker impacts pursuant
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to this standard. Justification, similar to what is contained in this report, for continued use of 
this standard has been provided to the ND PSC during several recent wind project 
applications and hearings. 

Connecticut

Similarly the Regulations of Connecticut State Agencies Section 16-50j-95, part (c) requires:

Shadow flicker shall not occur more than 30 total annual hours cumulative at any off-site 
occupied structure location from each of the proposed wind turbine locations and any 
alternative wind turbine locations at the proposed site and any alternative sites.

County Level Ordinances

Counties across the Midwest have updated their wind turbine ordinances in recent years. There 
are numerous examples of counties that have adopted a no more than 30 hours of actual shadow 
flicker at non-participating homes, including Codington, Deuel and Grant Counties. 

Eliminating shadow flicker at non-participating homes does not afford any additional protection for 
health. Therefore, OEHM suggests that no more than 30 hours of shadow flicker a year at non-
participating residences is a reasonable limit to avoid annoyance or nuisance complaints. To put 
this in perspective it represents less than 0.5% of the daylight hours a year. 

This standard has a long history of success in many United States jurisdictions that have seen 
over a decade of wind farm operation. Shadow flicker at operating wind projects is rarely a source 
of complaint. In the very unlikely event of shadow flicker complaints there are a number of 
mitigation strategies that can be resolved between the companies and landowners. 

5 Conclusions

Over the past decade there has been considerable research conducted around the world on the 
potential for wind turbines to adversely impact health. This independent research by university 
professors, consultants and government medical agencies has taken place in many different 
countries on a variety of models of turbines that have been in the community for a number of 
years. Based on scientific principles, and the collective findings of scientific articles, shadow 
flicker does not present a potential health threat. Numerous jurisdictions have adopted a no more 
than 30 hours a year restriction of total number of hours of actual shadow flicker at a non-
participating residence. This standard has a proven track record of reducing potential nuisance 
effects and should be considered by the South Dakota PUC when evaluating wind project 
applications. 

Sincerely, 

OLLSON ENVIRONMENTAL HEALTH MANAGEMENT

Christopher Ollson, PhD
Senior Environmental Health Scientist
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WIND FARM LEASE AND EASEMENT AGREEMENT

1. Parties. This Wind Farm Lease and Easement Agreement (“Agreement”) is made and 
entered as of the ____ day of ____________, 2017 (“Effective Date”), by and between [NAME 
AND MARITAL STATUS] (collectively, the “Owner”), and Crowned Ridge Wind II, LLC, a
Delaware limited liability company, (“Operator”) an affiliate of NextEra Energy Resources,
LLC, a Delaware limited liability company.  Owner and Operator are sometimes individually 
referred to as a “Party” and collectively as the “Parties.” 

2. Project.  This Agreement relates to the wind-powered electrical power generation and 
transmission project known as the “Crowned Ridge II Wind Energy Center” to be located in
Codington, Deuel, and Grant Counties, South Dakota (“Wind Farm”), which may be wholly or 
partially located on the Owner’s property legally described on the attached Exhibit A-1 to this 
Agreement (“Owner’s Property”).  Upon Operator’s exercise of the Option (as defined below), 
the Wind Farm shall include (i) the Leases referenced in Section 4 that are located on the Owner’s 
Property, (ii) the Easements granted in Section 5, and (iii) the Improvements to be constructed on 
Owner’s Property referenced in Section 8.  The Leases, Easements and Improvements are 
sometimes collectively referred to as the “Operator Property”. 

3. Option.  Owner grants to Operator an exclusive option (“Option”) to acquire the Leases 
and Easements referenced in Sections 4 and 5 in accordance with the following terms and 
conditions. Operator shall be entitled to acquire the Lease and the Easements in their entirety or in 
part, as Operator deems appropriate.

3.1 Option Term.  The initial period during which Operator may exercise the Option 
shall be for a term of thirty-six (36) months, commencing on the Effective Date and expiring on 
the date immediately preceding the third (3rd) anniversary of the Effective Date (“Initial Option 
Term”).  Operator shall have a single election to extend the Initial Option Term for an additional 
twenty-four (24) months (“Extended Option Term”) by written notice to Owner at any time 
prior to the third (3rd) anniversary of the Effective Date, which notice shall be accompanied by 
the Option Extension Payment (as defined in Exhibit D).  References herein to the Option Term 
shall mean the Initial Option Term and, to the extent exercised by Operator, also the Extended 
Option Term, unless expressly stated otherwise.   

3.2 Option Payment.  As initial consideration for the granting of the Option, 
Operator agrees to pay Owner the amounts set forth in Exhibit D.

3.3 Use of Owner’s Property.  During the Option Term, Operator and its employees, 
agents and contractors shall have a non-exclusive right to enter upon the Owner’s Property and 
the right of ingress and egress over and across the Owner’s Property for the purposes of (i) 
surveying the Owner’s Property; (ii) performing such other tests and studies as Operator may 
desire in connection with the Option, including, without limitation, environmental, avian and 
cultural resource assessments, threatened or endangered species assessments, and geotechnical, 
foundation and soil tests; provided that such activities do not unreasonably interfere with 
Owner’s use of the Owner’s Property as set out in Section 11.3.; and (iii) installing, maintaining, 
operating, inspecting and removing one or more wind monitoring devices and all associated 
activities (including the Met Towers referenced in Section 8.4), and including the performance of 
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all tests and studies associated therewith.  Owner shall not permit any other individual or entity 
except Operator or its affiliates to install a Met Tower on Owner’s Property.  

3.4 Right to Grant Option.  Owner warrants and represents to Operator that (i) the 
statements in Section 9 concerning Owner’s title to the Owner’s Property are true and correct; 
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of 
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to 
purchase, leases or mortgages that would prevent Operator from exercising its rights with respect 
to the Option. 

3.5 Exercise of Option.  Operator may exercise the Option by giving written notice 
to Owner (“Option Notice”) at any time during the Option Term.  Operator shall specify in the 
Option Notice the Commencement Date referenced in Section 6.1.1.  Along with the Option 
Notice, Operator shall deliver to Owner a proposed plan of development showing the 
contemplated locations and routes of the Improvements, which shall serve as the Exhibit B to 
this Agreement.  On the Commencement Date, the Leases and Easements referenced in Sections 
4 and 5 shall automatically become effective, and Operator and Owner shall be subject to all of 
the terms and conditions of this Agreement with respect to such Leases and all rights and 
obligations relating thereto.  If Operator only exercises the Option for a portion of the Owner’s 
Property, then the Option granted herein shall remain in full force and effect for any other 
portion of the Owner’s Property that was not included in the Option Notice.

3.6 Termination of Option. If Operator fails to exercise the Option within the 
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate. 

4. Leases. Effective upon the exercise of the Option by Operator, Owner grants to 
Operator, and Operator then accepts from Owner, for the Term referenced in Section 6.1, the 
following leases over and across the Owner’s Property in accordance with the terms and 
conditions of this Agreement.  The following leases are for the benefit of Operator and 
Operator’s agents, contractors and employees and located on the Owner’s Property and are 
collectively referred to as the “Leases.” 

4.1 Construction Right. (a) Owner grants Operator rights for purposes of 
constructing, operating, maintaining, repairing, replacing, and removing all or any part or 
component of the Improvements whether located on or off Owner’s Property.  This construction 
right is referred to as the “Construction Right” and the property subject to the burden of this 
Construction Right is referred to as the “Construction Property.”  Operator may exercise its 
right to use all or any part of the Construction Property as and when Operator deems it necessary 
or advisable to do so to perform the activities for which this Construction Right is granted,
including, without limitation, constructing, operating, maintaining, repairing, replacing, and 
removing laydown areas, staging areas, crane pads and parking for Operator’s employees.  After 
each use of the Construction Right, Operator to the extent reasonably possible shall restore the 
Construction Property to the condition it was in before Operator’s use.    

(b) When installing, maintaining or removing the nacelle and rotor from any Turbine, 
whether located on or off of Owner’s Property, this Construction Right also shall permit 
Operator to: (1) (for the purpose of securing tag lines) travel on foot or in a pickup truck, SUV, 
small forklift or other similar vehicles onto Owner’s Property up to seven hundred (700) feet in 
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any direction from the center of the Construction Property; and (2) drive an erection crane on 
Owner’s Property and make use of earthmoving equipment for purposes of building suitable 
access routes for such crane.  Operator shall be permitted to maintain a 120 foot by 40 foot crane 
pad at each Turbine Site Property (hereinafter defined) on Owner’s Property for purposes of 
constructing and maintaining the Wind Farm.   

4.2 Access Right. (a) Owner grants Operator the right of access over the Owner’s 
Property for unobstructed vehicular, equipment and pedestrian ingress to and egress from the 
Improvements, the Construction Property, the Turbine Site Property, the Collection Property, the 
Overhang Property, and the Met Tower Property, whether located on or off Owner's Property.  
This right of access is referred to as the "Access Right" and the property subject to the burden of 
this access right is referred to as the "Access Property."    Operator shall have the right to travel 
over, across and along the Access Property by means of existing roads and lanes, and by roads 
Operator or Owner may construct or improve from time to time on, over, and across the Owner’s 
Property.

(b) Owner reserves the right to use all roads on the Access Property provided, 
however, that Owner shall not and shall not permit others to obstruct or damage the roads or in 
any other way interfere with Operator’s rights under this Access Right.   

4.3 Turbine Site Lease. Owner grants Operator a lease to construct, operate, replace, 
relocate, remove, and maintain a Turbine, Collection Facilities, together with associated roads 
and parking areas on Owner’s Property.  This grant is referred to as the "Turbine Site Lease"
and each Turbine site so leased is referred to as a "Turbine Site Property."  

4.4 Collection Lease.  Owner grants Operator a lease for the construction, operation, 
maintenance, replacement, relocation or removal of Collection Facilities on and under the 
Owner’s Property.  This grant is referred to as the "Collection Lease" and the property so leased 
is referred to as the "Collection Property."  

4.5 Telecommunication Facilities Lease. Owner grants Operator a lease for the 
construction, operation, maintenance, replacement, relocation or removal of Telecommunication 
Facilities on, over, across, along and under the Owner’s Property.  

4.6 Overhang Right.  Owner grants Operator the right and privilege to permit the 
rotors of Turbines located on adjacent properties to overhang a portion of the Owner's Property.
This right is referred to as the "Overhang Right" and the property subject to the Overhang Right 
is referred to as the "Overhang Property".  Owner shall not interfere with the operation of 
Turbine rotors that overhang the Overhang Property. 

4.7 Met Tower Lease. Owner grants Operator a lease to construct, operate, replace, 
relocate, remove, and maintain a Met Tower and Collection Facilities on Owner’s Property.  This 
grant is referred to as the "Met Tower Lease" and each Met Tower site so leased is referred to as 
a "Met Tower Property."

5. Easements.  Upon the exercise of the Option by Operator, Owner grants to Operator, and 
Operator accepts from Owner, for the Lease and Easement Term referenced in Section 6.1, the 
following easements over and across the Owner’s Property in accordance with the terms and 
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conditions of this Agreement.  The following easements are for the benefit of Operator and 
Operator’s agents, contractors and employees, are located on the Owner’s Property and are 
collectively referred to as the “Easements.”

5.1 Wind Non-Obstruction Easement. (a)  Owner grants Operator an irrevocable, 
exclusive easement for the right and privilege to use, maintain and capture the free and 
unobstructed flow of wind currents over and across the Owner's Property ("Wind Non-
Obstruction Easement").  Along with the Option Notice, Operator shall deliver to Owner the 
following legal descriptions which shall become Exhibit A-2 of this Agreement: (a) a 
description of the Wind Non-Obstruction Easement property subject to this Agreement; (b) a 
description of the Wind Non-Obstruction Easement in vertical and horizontal angles; and (c) a 
description of real property benefiting from the Wind Non-Obstruction Easement.  Owner shall 
not engage in any activity on Owner's Property that might interfere with wind speed or wind 
direction over any portion of any Turbine or Met Tower Easement Properties, whether located on 
or off the Owner's Property; cause a decrease in the output or efficiency of any Turbine or 
accuracy of any meteorological equipment; or otherwise interfere with Operator’s operation of 
the Wind Farm or exercise of any rights or the Leases granted in this Agreement 
("Interference").  Owner reserves the right to erect structures on Owner's Property in 
compliance with all applicable laws and ordinances except as specifically limited in this 
Agreement.  Owner must consult with and obtain Operator’s prior written approval as to the 
location of all structures greater than forty (40) feet in height located one thousand (1000) feet or 
less from any Turbine or Met Tower.  Approval shall be based on whether, in Operator's sole 
judgment, informed by appropriate professional engineering and meteorological opinions, the 
proposed structures at the proposed location are likely to cause Interference.  

(b) This grant of easement of the Wind Non-Obstruction Easement expressly includes 
the right of Operator to enter on any part of Owner's Property to enforce Operator's rights, 
including the physical removal of trees or structures (except existing trees and structures) 
causing Interference to the project contemplated by Operator.  Operator shall consult with Owner 
before making any such removals.   

5.2 Effects Easement.  Owner grants to Operator a non-exclusive easement for 
audio, visual, view, light, flicker, noise, shadow, vibration, air turbulence, wake, 
electromagnetic, electrical and radio frequency interference, and any other effects attributable to 
the Wind Farm or activity located on the Owner's Property or on adjacent properties over and 
across the Owner's Property (“Effects Easement”).

6. Term of Agreement.  The term of this Agreement (“Term”) includes the Option Term 
referenced in Section 3.1; and the Easement Term referenced in Section 6.1. 

6.1 Lease & Easement Term. 

6.1.1 Lease & Easement Term.  The Term of the Leases and Easements and 
the effective date thereof shall commence on the date specified by Operator in the Option Notice 
(“Commencement Date”).  The Term shall end fifty (50) years after the Commencement Date, 
unless terminated as provided in this Agreement. 
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6.1.2 Delays During Easement Term.  At Operator’s option, the Term may be 
extended for a period of time equal to the period of time during which operation of the Wind 
Farm is delayed or suspended because of the occurrence of a Regulatory Suspension or Force 
Majeure, which are defined as follows:

(i)  “Regulatory Suspension” shall mean the enactment or application of 
any law, order, rule, or regulation of the South Dakota Public Utilities Commission, Federal 
Energy Regulatory Commission, or other local, state, or federal government authority having 
jurisdiction over the Wind Farm or Operator, or the failure of any such governmental authority to 
issue an approval or permit pursuant to any such law, order, rule, or regulation, which results in 
the delay, interruption, or suspension of the production, sale or transmission of electricity from 
the Turbines; and 

(ii)  “Force Majeure” shall mean causes beyond the reasonable control of 
and without the fault or negligence of the Party claiming Force Majeure, including but not limited 
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or 
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge, 
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Wind 
Farm by persons other than Wind Farm employees, epidemic, war, revolution, riot, civil 
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement 
Date and action or inaction by any federal, state or local legislative, executive, administrative 
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such 
Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it 
is unable to overcome.  

The Parties shall be excused from performing their respective obligations under this 
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable 
to so perform or are prevented from performing by a Force Majeure, provided that: (i) the non-
performing Party, as promptly as practicable after the occurrence of the Force Majeure, but in no 
event later than thirty (30) days thereafter, gives the other Party written notice describing the 
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no 
longer duration than is reasonably required by the Force Majeure; (iii) the non-performing Party 
uses good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as 
soon as the non-performing Party is able to resume performance of its obligations excused as a 
result of the occurrence, each party shall give prompt written notification thereof to the other Party.

6.2 Termination by Operator.  Operator, at its option, shall have the right to 
terminate this Agreement at any time during the Term of the Agreement, as to all or any part of 
the Operator Property.  Termination shall be effective thirty (30) days after written notice of such 
termination to Owner.  If Operator’s notice is a full termination of the Operator Property, the 
Parties shall be relieved of all further duties and obligations under this Agreement, other than 
(i) the payment of any accrued and unpaid obligations owed by either Party as of the date of 
termination; (ii) the removal of the Improvements by Operator pursuant to Section 8.9; and (iii) 
any other obligations and liabilities that are expressly stated in this Agreement to survive such 
termination.   Upon any such partial termination by Operator, the Parties shall be relieved of all 
further duties and obligations under this Agreement with respect to the portion thereof 
terminated by Operator, subject to the obligations and liabilities referenced in items (i) through 
(iii) above that shall continue to be applicable to the terminated portion of this Agreement.  
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Owner and Operator agree to execute an amendment to this Agreement evidencing such partial 
termination.

7. Payments.  If Operator exercises the Option referenced in Section 3, Operator agrees to 
pay Owner the amounts set forth in Exhibit D as consideration for the Leases and Easements and 
Operator’s other rights and interests in the Owner’s Property. 

8. Improvements.  Operator shall have the right, at its sole cost and expense, to construct, 
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures, 
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and 
character required for the construction and operation of portions of the Wind Farm on the 
Owner’s Property, including, but not limited to, the Turbines, Collection Facilities, Met Towers, 
and Roadway Improvements referenced in Sections 8.1 through 8.5 (collectively, the 
“Improvements”).

8.1 “Turbines” shall mean any wind turbine generator or wind machine designed for 
the generation of electrical power from wind power, including without limitation, the associated 
towers, support structures, guy wires, braces and directly related equipment. 

8.2 “Collection Facilities” shall mean all Improvements whose purpose is to deliver 
electrical power generated by the Turbines to an electrical power grid or other system, including 
without limitation transformers and overhead and underground electrical collection lines and 
interconnection facilities.

8.3 "Telecommunication Facilities" shall mean all Improvements whose purpose is 
to provide telecommunication services solely relating to Operator’s wind powered projects, 
including telephone, closed-circuit television, radio, microwave, internet, computer data and 
other telecommunication services.

8.4 “Met Tower” shall mean towers used primarily to gather and transmit 
meteorological data relating to the Wind Farm, and includes the tower’s foundations, guy wires, 
meteorological data acquisition equipment, power source, and any required data and electrical 
transmission lines.

8.5 “Roadway Improvements” shall mean all improvements that may be necessary 
to construct, maintain and repair any new and existing roadways, driveways, gates and other 
means of ingress and egress over, across and along the Access Property, including paving or 
surfacing of the roadways with asphalt, gravel or other roadway materials, and the construction 
and installation of culverts, bridges, drainage ditches, gates, cattle guards and similar structures 
and facilities.

8.6 Ownership of Improvements.  All Improvements shall at all times remain the 
property of Operator, and Owner shall have no right, title or interest therein.  All Improvements 
constructed or placed on the Owner’s Property by Operator during the Term of this Agreement 
may be repaired, replaced, relocated, removed, added to or expanded upon by Operator at any 
time during the Term of this Agreement.  Owner expressly waives any statutory lien or common 
law liens on the Improvements to which Owner might be entitled. 
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8.7 Construction Liens.  Operator shall not permit any liens arising out of 
Operator’s use of the Operator Property under this agreement to be filed against the Operator 
Property.  Operator shall, within sixty (60) days after it receives notice of the lien, provide a 
bond or other security that Owner may reasonably request, or remove such lien from the 
Operator Property in the manner provided by applicable law. 

8.8 Location of Improvements.  The locations and routes of the Improvements for 
which the Leases and Easements are being granted cannot be determined until the completion of 
Operator’s inspection, testing, study and surveying of the Owner’s Property during the Option 
Term.  Owner and Operator acknowledge and agree that the location and routes of the 
Improvements may need to be relocated or rerouted by Operator, at any time during the Term of 
this Agreement, so long as the nature and extent of any such relocated or rerouted Improvements 
are not materially different and impose no greater burden on the Owner’s Property than the 
original locations or routes and Operator takes appropriate actions to minimize any disruption or 
inconvenience to Owner and the uses of the Owner’s Property reserved to Owner in 
Section 11.3.  Following construction of the Wind Farm, Operator shall provide Owner an “as-
built” survey of all Improvements on Owner’s Property, which shall serve as Exhibit C to this 
Agreement.

8.9 Removal of Improvements.  Upon full or partial termination of any of the 
Leases or Easements, Operator shall remove all physical material pertaining to the Improvements 
from the affected Operator Property to a depth of thirty-six inches (36") beneath the soil surface, 
and restore the area formerly occupied by the Improvements to substantially the same physical 
condition that existed immediately before the construction of the Improvements (the "Removal 
Obligations"). If Operator fails to complete its Removal Obligations within twelve (12) months 
of full or partial termination of the applicable Lease or Easement, Owner may do so, in which 
case Operator shall reimburse Owner for costs of fulfilling Operator’s Removal Obligations 
incurred by Owner. 

9. Ownership and Title Matters.  Owner warrants and represents to Operator, both as of 
the Effective Date, and as of the Commencement Date as follows:

9.1 Authority.  Owner is the sole owner of the Owner's Property including the 
Operator Property and has the unrestricted right and authority to sign this Agreement and to 
grant Operator the Leases and Easements and other rights granted in this Agreement.  When 
signed by both parties, this Agreement constitutes a valid and binding agreement enforceable 
against Owner in accordance with its terms.

9.2 Other Agreements.  The Owner’s Property is not subject to any other 
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or 
acquire leases and easements in the Owner’s Property, or create any prior claim or right that 
would preclude or interfere with Operator’s rights and interests under this Agreement and the 
Leases and Easements.

9.3 Minerals. Except as otherwise disclosed in writing by Owner to Operator at the 
time of the execution of this Agreement by Owner, Owner owns all of the oil, gas and other 
minerals, and all rights thereto as exist on or under the Owner’s Property. 
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9.4 Owner Mortgage.  Except as disclosed in writing by Owner to Operator at the 
time of the execution of this Agreement by Owner, there are no mortgages encumbering the 
Owner’s Property (“Owner Mortgage”).

9.4.1 Notice and Opportunity to Cure.  If there is an Owner Mortgage 
encumbering Owner’s Property and Owner receives from the holder thereof (“Owner 
Mortgagee”) any notice that payments are overdue, Owner shall notify Operator and each 
Operator Mortgagee (as defined at Section 13.1) by sending a copy of such overdue payment 
notice to Operator by the earlier of (i) five (5) days after receipt, or (ii) three (3) business days 
prior to the date by which a default under or in respect of such Owner Mortgage could occur.  If 
Operator or any Operator Mortgagee determines that it would be in Operator’s interest to make 
such payments to Owner Mortgagee on Owner’s behalf, whether as a result of receiving such 
notice or otherwise, Operator shall have the right to make such payments and to credit the 
payments so made against the Annual Installment Payment next due under the Agreement. 

9.4.2 Subordination, Non-Disturbance and Attornment Agreement.  Within 
thirty (30) days after Owner receives the Option Notice, Owner shall deliver to Operator an 
executed and duly acknowledged Subordination, Non-Disturbance and Attornment Agreement 
(“SNDA”) in the form prepared and provided by Operator, from each Owner Mortgagee, 
pursuant to which such Owner Mortgagee agrees, among other things, not to disturb Operator’s 
possession and use of the Owner’s Property.  Operator shall, at its sole cost and expense, record 
each such SNDA in the Official Records of the County in which Owner’s Property is located.  If 
Owner fails to deliver a SNDA from each Owner Mortgagee, Operator may, at its sole option, 
either (i) terminate this Agreement immediately upon written notice to Owner, or (ii) take such 
action as Operator deems reasonably necessary to effect the rights granted to Operator hereunder,
including, without limitation, contacting the Owner Mortgagee directly, and off-set all amounts 
expended in such efforts against the Annual Installment Payments and any other amounts due 
hereunder or in respect hereof. 

10. Representations and Warranties of Owner. Owner hereby makes the following further 
representations and warranties:

10.1 Physical Condition.  Owner has no actual knowledge of any existing physical 
conditions of the Owner’s Property which would prevent, significantly restrict or make more 
expensive Operator’s development of the Owner’s Property for the purposes specified in this 
Agreement, or which could, with the passage of time, or the giving of notice, constitute a 
violation of any currently applicable governmental law, ordinance, order, rule or regulation. 

10.2 Legal Restrictions.  Without having made any specific investigation thereof, and 
without undertaking to do so, Owner has no actual knowledge of any law, regulation, ordinance 
or order of, or agreement with, any local, state or federal governmental authority which would 
prohibit or significantly restrict Operator’s development of the Owner’s Property pursuant to this 
Agreement.  This Agreement does not violate any contract, agreement, instrument, judgment or 
order to which Owner is a party or which affects the Owner’s Property.  To the best of Owner’s 
knowledge, the Owner’s Property is currently in full and complete compliance with all 
governmental laws, ordinances, orders, rules and regulations applicable to the Owner’s Property.
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10.3 No Litigation.  No litigation is pending and, to the best of Owner’s knowledge, 
no litigation or administrative actions are proposed, threatened or anticipated with respect to any 
matter affecting the Owner’s Property.  If Owner learns of any litigation or administrative action 
proposed, threatened or instituted with respect to the Owner’s Property, Owner shall give 
Operator prompt notice thereof. 

10.4 Survival.  The representations and warranties set forth in this Section 10 shall 
survive the execution and delivery hereof. 

11. Use, Operation and Maintenance.

11.1 Exclusive Use by Operator.  Subject to the limitations in Sections 11.3, Operator 
shall have the exclusive right (i) to use and possess the Operator Property in connection with the 
Wind Farm and other similar wind-powered electrical power generation projects; (ii) to 
investigate, inspect, survey, and conduct tests of the Owner’s Property, including, but not limited 
to, meteorological, environmental, archeological and geotechnical tests and studies; (iii) to use 
and convert all of the wind resources on the Owner’s Property; and (iv) to undertake such other 
activities on the Owner’s Property that may be related to the Wind Farm, including, without 
limitation, the storage of towers, materials and equipment during the installation and construction 
of the Turbines and other Improvements; development and operation of communications 
systems; and site tours of the Wind Farm for visitors and other interested parties. 

11.2 No Required Installation or Operation.  Nothing in this Agreement shall be 
interpreted as imposing on Operator any obligation to install Turbines or other Improvements on 
the Owner’s Property, or to operate the Wind Farm on the Owner’s Property.  Operator shall 
have the sole discretion to determine if and when any Turbines and other Improvements may be 
constructed on Owner’s Property, and if and when to commence the operation of the Wind Farm 
on the Owner’s Property. 

11.3 Uses Reserved by Owner.  Owner expressly reserves the right to use the 
Owner’s Property for all other purposes not granted to Operator under this Agreement, including 
ranching and agricultural uses, and all recreational uses, provided that no such other use 
interferes in any way with Operator’s use of the Operator Property under this Agreement, 
including the joint use of the roadways now or hereafter located on the Access Right Property.  
Owner’s reserved rights are further made subject to the following conditions, requirements and 
limitations:

11.3.1 Ranching & Agricultural Uses.  Owner and Operator agree to cooperate 
with each other in a manner that allows Owner to continue the current ranching and agricultural 
uses of the Owner’s Property in a manner that does not unreasonably interfere with Operator’s 
use of the Operator Property. 

11.3.2 Hunting.  If Owner hunts and/or discharges firearms on and near the 
Operator Property, Owner shall take such precautions as are reasonable to ensure the safety of 
Operator’s site personnel and the protection of Improvements on the Operator Property during 
and after construction of the Wind Farm. 
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11.3.3 Recreational Uses. Owner may allow Owner's guests to use the Operator 
Property, except the Turbine and Met Tower Properties, for recreational purposes except at times 
or under circumstances that adversely affect public health and safety or operation and safety of 
the Improvements.  If Owner uses snowmobiles or other all-terrain vehicles in the vicinity of the 
Operator Property, it shall take such reasonable precautions so as to ensure the safety of Owner's 
guests, Operator's site personnel, and the protection of Improvements on the Operator Property 
during and after construction of the Wind Farm. 

11.4 Permits and Approvals.  Operator shall be responsible, at its sole cost and 
expense, for obtaining any governmental permits and approvals necessary for the construction 
and operation of the Wind Farm and the construction and operation of the Improvements, 
including complying with the provisions of South Dakota’s One-Call Notification System, SDCL 
Chapter 49-7A.  Owner shall cooperate with Operator as necessary to obtain any governmental 
or utility approvals or permits, including, without limitation, signing any applications, provided 
that Operator shall reimburse Owner for all its reasonable out-of-pocket expenses directly 
incurred in connection with such cooperation.  To the extent permitted by law, Owner hereby 
waives enforcement of any applicable setback and sideyard requirements and restrictions and any 
other zoning restrictions pertaining to the amount of land required surrounding Improvements, 
whether imposed by a government authority or otherwise, applicable to the Wind Farm on the 
Owner’s Property or any such facilities to be placed upon property adjacent to Owner’s Property. 

11.5 Compliance with Laws.  Operator shall comply in all material respects with 
valid laws applicable to the Operator's use of the Owner’s Property and the Operator Property.  
Operator shall have the right, in its sole discretion and at its sole expense, in Operator’s name or 
Owner’s name, to contest the validity or applicability to the Owner’s Property and the Operator 
Property of any law, ordinance, statute, order, regulation, property assessment or the like made 
by any governmental agency or entity.  Operator shall control any such contest and Owner shall 
cooperate with Operator in every reasonable way in such contest, at no out-of-pocket expense to 
Owner.

11.6 No Interference.  During the Term of this Agreement, Owner covenants and 
agrees that neither Owner nor its agents, lessees, invitees, guests, licensees, successors or assigns 
will (i) interfere with, impair or prohibit the free and complete use and enjoyment by Operator of 
all rights granted by this Agreement; (ii) take any action which will interfere with or impair the 
availability, accessibility, flow, frequency, or direction of air and wind over and above the 
Owner’s Property; (iii) take any action which will in any way interfere with or impair the 
transmission of electric, electromagnetic or other forms of energy to or from the Owner’s 
Property; or (iv) take any action which will interfere with or impair Operator’s access to the 
Owner’s Property and the Operator Property for the purposes specified in this Agreement.

11.7 Care and Appearance. Operator, in its exercise of the easement and other rights 
granted hereunder shall, at all times, maintain the Improvements in a reasonably neat, clean and 
presentable condition, consistent with its current usage.  Operator shall not willfully or 
negligently damage or destroy the Owner’s Property, but if tiles are damaged, Operator will 
replace tiles and restore drainage to original condition.  Operator shall keep the Owner’s Property
clean and free of debris created by Operator, its contractors, or others brought on to the Owner’s 
Property by Operator.  Operator shall not use the Owner’s Property for storage, except for 
materials, construction equipment and vehicles directly associated with construction or 
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maintenance of the Improvements on the Owner’s Property or adjacent properties that are part of 
the Wind Farm. 

11.8 Fences and Gates.  Within a reasonable time following Owner’s request, 
Operator shall repair or replace any fences, gates or cattle guards damaged or removed in 
connection with Operator’s activities on the Owner’s Property.  Fences removed from the 
Owner’s Property, if replaced, shall be re-built by Operator at its expense in mutually agreeable 
locations.  All fences, gates, and cattle guards that need to be replaced by Operator shall be of 
similar type and materials to the ones removed.  Once completed, all replacement fences, gates 
and cattle guards shall be owned and maintained by Owner.  To minimize the need for temporary 
fencing, Owner will cooperate with Operator to avoid pasturing animals on or near the 
Improvements during periods of construction, maintenance or removal activity by Operator. 

11.9 Roadway Maintenance and Repairs.  Operator agrees to maintain and repair all 
Roadway Improvements located on the Access Easement for the joint use thereof by Operator 
and Owner for ingress and egress over, across, and along the Access Easement; provided, 
however, Owner shall reimburse Operator for any costs and expenses incurred by Operator to 
repair any damage or perform any special maintenance of the roadway caused by Owner or any 
person using the roadway with Owner’s permission, other than Operator. 

12. Taxes.

12.1 Owner’s Taxes.  Owner covenants and agrees to pay prior to delinquency all real 
and personal property and other taxes, general and special assessments, and other charges of 
every description (“Taxes”) levied or assessed against the Owner’s Property and all 
improvements thereon by governmental authorities, other than Operator’s Taxes referenced in 
Section 12.2 (Taxes, excepting Operator’s Taxes, “Owner’s Taxes”).

12.2 Operator’s Taxes.  Subject to timely receipt from Owner of the relevant 
statement for Taxes pursuant to this Section 12.2, Operator shall pay to Owner prior to 
delinquency the amount of any increase in the Taxes levied against the Owner’s Property 
attributable to the taxable value of the Operator Property (“Operator’s Taxes”).  Operator shall 
not be responsible for Taxes attributable to improvements installed by Owner or others on the 
Owner’s Property.  Owner shall submit the annual statement for Taxes to Operator within a 
reasonable time after the date Owner receives the statement from the taxing authority.  Operator 
may elect to have the statement for Taxes sent directly to Operator.  In such event, Operator shall 
pay all Operator’s Taxes to the appropriate taxing authority prior to delinquency, and Owner 
shall pay to Operator Owner’s Taxes prior to delinquency (or Operator may pay Owner’s Taxes 
and offset such amount against the Payments).  If Operator receives such statement directly, 
Operator shall submit a copy of the statement for Taxes to Owner within thirty (30) days after 
the date Operator receives the statement from the taxing authority. 

12.3 Failure to Pay.  In the event either Party fails to pay their share of Taxes prior to 
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or 
interest, which payments shall increase or be offset against other Payments due under this 
Agreement.
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12.4 Operator’s Right to Contest.  Operator may contest the legal validity or amount 
of any Operator’s Taxes for which it is responsible under this Agreement, and may institute such 
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing 
such contest or proceeding.  With respect to any Taxes which may constitute a lien on the 
Owner’s Property, Operator shall promptly pay such Taxes unless the proceeding in which it 
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or 
unless Operator removes any such lien by bonding or otherwise.  Owner agrees to render to 
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, 
including joining in the signing of any reasonable protests or pleading which Operator may deem 
advisable to file; provided, however, that Operator shall reimburse Owner for its reasonable out-
of-pocket expenses, including reasonable attorneys’ fees incurred in connection with providing 
such assistance.

13. Mortgage of Operator Property. 

13.1 Right to Mortgage.  Operator may, upon notice to Owner, but without requiring 
Owner’s consent or approval, mortgage, collaterally assign, or otherwise encumber and grant 
security interests in all or any part of its interest in the Operator Property.  These various security 
interests in all or a part of the Operator Property are collectively referred to as an “Operator 
Mortgage” and holder of such security interest, an “Operator Mortgagee.”  Any Operator 
Mortgagee shall use the Operator Property only for the uses permitted under this Agreement.  
Whenever Operator has granted a security interest under this Section 13, it will give Owner 
notice of the Operator Mortgage (including the name and address of the Operator Mortgagee for 
notice purposes) to Owner; provided that failure to give this notice shall not constitute a default 
under this Agreement, but rather shall only have the effect of not binding Owner to provide such 
Operator Mortgage notice until the Operator and its address is given to Owner. 

13.2 Notice of Default and Opportunity to Cure.  As a precondition to exercising 
any rights or remedies related to any alleged default by Operator under this Agreement, Owner 
shall give written notice of the default to each Operator Mortgagee at the same time it delivers 
notice of default to Operator, specifying in detail the alleged event of default and the required 
remedy.  Each Operator Mortgagee shall have the right to cure any default as Operator, and/or 
the right to remove any Improvements or other property owned by Operator or such Operator 
Mortgagee located on the Owner’s Property to the same extent as Operator.  The cure period for 
any Operator Mortgagee shall be the later of (i) the end of the Operator cure period; (ii) thirty 
(30) days after such Operator Mortgagee’s receipt of the default notice; or (iii) if applicable, the 
extended cure period provided for in Section 13.3.  Failure by Owner to give an Operator 
Mortgagee notice of default shall not diminish Owner’s rights against Operator, but shall 
preserve all rights of the Operator Mortgagee to cure any default and to remove any 
Improvements or other property of Operator or the Operator Mortgagee located on the Owner’s 
Property.

13.3 Extended Cure Period.  If any default by Operator under this Agreement cannot 
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator 
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within 
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires 
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial 
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion; 
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and (iii) after gaining possession of all or part of the Operator Property performs all other 
obligations as and when the same are due in accordance with the terms of this Agreement.  If an 
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency 
laws from commencing or prosecuting the proceedings described above, the sixty (60) day 
period specified above for commencing proceedings shall be extended for the period of such 
prohibition. 

13.4 Operator Mortgagee Liability.  Any Operator Mortgagee whose interest in the 
Operator Property is held solely for security purposes, shall have no obligation or liability under 
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the 
Operator Property and the rights of Operator under this Agreement.  An Operator Mortgagee 
shall be liable to perform obligations under this Agreement only for and during the period it 
directly holds such absolute title. 

13.5 Certificates & Other Documents.  Owner shall execute any estoppel certificates 
(certifying as to truthful matters, including without limitation that no default then exists under 
this Agreement, if such be the case), consents to assignment and non-disturbance agreements as 
Operator or any Mortgagee may reasonably request from time to time.  Owner and Operator shall 
cooperate in amending this Agreement from time to time to include any provision that may be 
reasonably requested by Operator or any Operator Mortgagee to implement the provisions 
contained in this Agreement or to preserve an Operator Mortgagee’s security interest. 

13.6 Operator Mortgagee’s Right to Enforce Mortgage & Assign.  Each Operator 
Mortgagee shall have the right, in its sole discretion:  (i) to assign its Operator Mortgage; (ii) to 
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful 
means; (iii) to take possession of and operate all or any portion of the Operator Property and to 
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver 
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by 
foreclosure or by an assignment in lieu of foreclosure and thereafter, without Owner’s consent, to 
assign or transfer all or any portion of the Operator Property to a third party.  Any Operator 
Mortgagee or other party who acquires Operator’s interest in the Operator Property pursuant to 
foreclosure or assignment in lieu of foreclosure shall not be liable to perform the obligations 
imposed on Operator by this Agreement which are incurred or accruing after such Operator 
Mortgagee or other party no longer has ownership or possession of the Operator Property. 

13.7 New Agreement.  If the Operator Property is foreclosed upon or there is an 
assignment in lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to 
bankruptcy law or other law affecting creditor’s rights and, within ninety (90) days after such 
event, Operator or any Operator Mortgagee or other purchaser at a foreclosure sale shall have 
arranged to the reasonable satisfaction of Owner for the payment of all Annual Installment 
Payments or other charges due and payable by Operator as of the date of such event, then Owner 
shall execute and deliver to Operator or such Operator Mortgagee or other purchaser at a 
foreclosure sale, or to a designee of one of these parties, as the case may be, a new agreement 
(“New Agreement”) which (i) shall be for a term equal to the remainder of the Term of this 
Agreement before giving effect to such rejection or termination; (ii) shall contain the same 
covenants, agreements, terms, provisions and limitations as this Agreement (except for any 
requirements that have been fulfilled by Operator or any Operator Mortgagee or other purchaser 
at a foreclosure sale prior to rejection or termination of this Agreement); and (iii) shall include 
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that portion of the Operator Property in which Operator or such other Operator Mortgagee or 
other purchaser at a foreclosure sale had an interest on the date of rejection or termination.  If 
more than one Operator Mortgagee makes a written request for a New Agreement pursuant to 
this provision, the New Agreement shall be delivered to the Operator Mortgagee requesting such 
New Agreement whose Operator Mortgage has lien priority, and the written request of any other 
Operator Mortgagee whose lien is subordinate shall be void and of no further force or effect.  
The provisions of this Section 13.7 shall survive the termination, rejection or disaffirmation of 
this Agreement and shall continue in full force and effect thereafter to the same extent as if this 
Section 13.7 were a separate and independent contract made by Owner, Operator and each 
Operator Mortgagee, and, from the effective date of such termination, rejection or disaffirmation 
of this Agreement to the date of execution and delivery of such New Agreement, such Operator 
Mortgagee or other purchaser at a foreclosure sale may use and enjoy the Operator Property 
without hindrance by Owner or any person claiming by, through or under Owner; provided that 
all of the conditions for the New Agreement as set forth above are complied with. 

13.8 Operator Mortgagee’s Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long 
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or 
amended, and Owner shall not accept a surrender, cancellation or release of all or any part of the 
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the 
prior written consent of the Operator Mortgagee holding such Operator Mortgage.  This 
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if 
it were a party named in this Agreement.

14. Assignment and Sublease.  Operator shall have the right, without Owner’s consent, to 
sell, convey, lease, grant an easement, or assign all or any portion of the Operator Property, on 
either an exclusive or a non-exclusive basis, or to grant subleases, co-leases, sub-easements,
licenses or similar rights with respect to the Operator Property (collectively, “Assignment”), to 
one or more persons or entities (collectively “Assignee”).  Each Assignee shall use the Operator 
Property only for the uses permitted under this Agreement.  When Operator makes any 
Assignment under this Section 14, Operator shall give notice to Owner of such Assignment 
(including the interest conveyed by the Assignment and address of the Assignee for notice 
purposes) to Owner; provided Operator’s failure to give such notice shall not constitute a default 
under this Agreement, but rather shall only have the effect of not binding Owner with respect to 
such assignment or conveyance until such notice is given.  Any Assignment by Operator shall 
release Operator from obligations subject thereof accruing after the date that liability for such 
obligations is assumed by the Assignee. 

15. Hazardous Materials. 

15.1 Owner’s Covenants Regarding Hazardous Materials.  Owner represents and 
warrants that, to the best of Owner’s knowledge, the Owner’s Property is not and has not been in 
violation of any federal, state or local environmental health or safety laws, statute, ordinance, 
rule, regulation or requirement (“Environmental Laws”), and Owner has not received any 
notice or other communication from any governmental authorities alleging that the Owner’s 
Property is in violation of any Environmental Laws.  “Hazardous Materials” shall mean any 
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as 
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any 
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federal, state, or local law or regulation.  Owner represents and warrants that, except as disclosed 
to Operator in writing, to the best of Owner’s knowledge, no underground storage tanks and no 
Hazardous Materials are or were located on the Owner’s Property during or prior to Owner’s 
ownership of the Owner’s Property.  Owner shall not violate in a material way any 
Environmental Law relating to the Owner’s Property. 

15.2 Operator’s Covenants Regarding Hazardous Materials.  Operator shall, at 
Operator’s sole cost and expense, promptly take removal or remedial action required by 
Environmental Law with regard to any material violation of any Environmental Law with regard 
to any Hazardous Materials brought onto the Owner’s Property by Operator or its employees, 
agents, or contractors.  Owner shall cooperate with Operator with regard to any scheduling or 
access to the Owner’s Property in connection with any action required hereunder. 

15.3 Operator’s Indemnity Regarding Hazardous Materials.  Operator shall 
indemnify, defend, protect and hold Owner harmless from any liability based on:  (i) the release 
of Hazardous Materials in, on, under or about the Owner’s Property caused by Operator or its 
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or 
contractors of any Environmental Law.  The indemnity obligations set forth herein shall be in 
addition to those set forth in Section 16, and shall survive termination of this Agreement. 

16. Indemnity. 

16.1 Indemnity by Operator.  Operator shall defend, indemnify, protect and hold 
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages, 
claims, including reasonable attorneys’ fees (collectively “Liability”), resulting from the 
negligence, willful misconduct, or breach of this Agreement by Operator, its agents, contractors 
or employees, invitees, licensees and permittees; provided, however, that such Liability is not 
due to any negligence, willful misconduct, or breach by Owner, its agents, contractors or 
employees, invitees, licensees or permittees.

16.2 Indemnity by Owner.  Owner shall defend, indemnify, protect, and hold 
Operator harmless from and against all Liability resulting from the negligence, willful 
misconduct, or breach of this Agreement by Owner, its agents, contractors or employees, 
invitees, licensees and permittees; provided, however, that such Liability is not due to any 
negligence, willful misconduct, or breach by Operator, its agents, contractors, employees, 
invitees, licensees, or permittees.

16.3 Survival.  The obligations of the Parties under this Section 16 shall survive 
expiration or other termination of this Agreement.

17. Confidentiality. This Agreement includes confidential and proprietary information 
relating to Operator and the Wind Farm.  In addition, from time to time operator may deliver to 
owner additional confidential and proprietary information relating to the Wind Farm 
(“Additional information”).  Subject to any applicable state or federal law, Owner agrees not to 
provide copies of the Agreement or additional information or disclose the terms of the 
Agreement or additional information, in whole or in part, to any person or entity, except as 
expressly authorized in this Section 17.  Operator authorizes Owner to provide copies of the 
Agreement and additional information and disclose the terms thereof to Owner’s family, 
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attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or 
purchaser, so long as they likewise agree not to provide copies of the Agreement or additional 
information or disclose the terms thereof to any unauthorized person or entity.

18. Default and Remedies. 

18.1 Operator Payment Default.  If Operator shall fail to pay any  amounts set forth 
in Exhibit D which failure continues for more than thirty (30) days from receipt of written notice 
from Owner that such amount is due, then Operator shall be in default (“Operator Payment 
Default”) and Owner shall have the following remedies: 

18.1.1 Collection of Payments.  With or without terminating this Agreement, 
Owner may file a lawsuit against Operator to collect any unpaid amounts set forth in Exhibit D
together with interest thereon that accrues during the continuance of the Operator Payment 
Default, calculated at a rate (“Default Rate”), which is the lesser of (i) the prime interest rate at 
The Chase Manhattan Bank (or its successor) plus two percent (2%) per annum, or (ii) the 
maximum lawful rate.  Owner shall also be entitled to recover all court costs and reasonable 
attorneys’ fees that may be incurred by Owner in collecting such amounts. 

18.1.2 Terminate Agreement.  Owner may not terminate this Agreement 
because of any Operator Payment Default without first giving Operator written notice of its 
intention to terminate the Agreement (“Termination Notice”), to be effective on a date to be 
specified by Owner that is at least thirty (30) days after the date of the Termination Notice.  If, 
by the date specified in the Termination Notice, Operator fails to pay the amount required to cure 
the Operator Payment Default (including interest at the Default Rate that accrues during the 
continuance of the Operator Payment Default, Owner’s termination of this Agreement shall 
become effective on the date specified in the Termination Notice.  Upon such termination, the 
Parties shall be relieved of all further duties and obligations under this Agreement, other than (i) 
the payment of any accrued and unpaid obligations owed by either Party as of the date of 
termination (including the amount owed by Operator with respect to the Operator Payment 
Default and interest payable with respect thereto); (ii) the removal of the Improvements by 
Operator pursuant to Section 8.9; and (iii) any other obligations and liabilities that are expressly 
stated in this Agreement to survive such termination.  Owner’s right to terminate this Agreement 
pursuant to this Section 18.1.2 is subject to and conditioned upon Owner giving any Operator 
Mortgagee written notice and opportunity to cure the Operator Payment Default as provided in 
Section 13.2. 

18.2 Other Operator Default.  The breach by Operator of any provision hereof, other 
than an Operator Payment Default as set forth in Section 18.1 (“Other Operator Default”), may 
only result in a cause of action by Owner under applicable law and, other than as set forth in this 
Section 18.2.  Owner hereby waives all other rights it may have, in law or in equity, to terminate 
this Agreement prior to the expiration of the Term.  In the event of any such breach by Operator, 
Owner shall, at least thirty (30) days prior to commencing any cause of action, give written 
notice of the cause of breach to Operator, and any Operator Mortgagee (of which it has been 
notified in writing) concurrently, specifying in detail the alleged event of breach and the required 
remedy; provided, however, that if the nature or extent of the obligation is such that more than 
thirty (30) days is required, in the exercise of commercially reasonable diligence, for 
performance of such obligation(s), then the Operator shall not be in default if it commences such 
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performance within such thirty (30) day period and thereafter pursues the same to completion 
with commercially reasonable diligence.  If Operator does not cure or commence curing such 
breach within thirty (30) days of receipt of notice, the Operator Mortgagee shall have the 
absolute right to substitute itself for Operator and perform the duties of Operator hereunder for 
the purposes of curing such breach.  Owner expressly consents to such substitution, agrees to 
accept such performance, and authorizes the Operator Mortgagee (or its employees, agents, 
representatives or contractors) to enter upon the Owner’s Property to complete such performance 
with all the rights, privileges and obligations of Operator hereunder.  Owner may cure any 
default by Operator after Operator’s cure period has expired.  If Owner at any time by reason of 
Operator’s default, pays any sum or performs any act that requires the payment of any sum, the 
sum paid by Owner shall be due immediately from Operator to Owner, together with interest on 
such sum calculated at the Default Rate.

18.3 Owner Default.  Owner shall be in default of this Agreement if it shall fail to 
meet any of its obligations under the terms of this Agreement and shall not cure such default 
within thirty (30) days after receiving notice thereof from Operator (or if such default cannot be 
cured through the exercise of reasonable diligence within such thirty (30) day period, if Owner 
fails to commence corrective action within such thirty (30) day period and thereafter diligently 
prosecutes same to completion) (“Owner Default”).  Upon the occurrence of an Owner Default, 
Operator shall have the option to pursue any one or more of the following remedies without any 
further notice or demand whatsoever:  (i) terminate this Agreement without being liable for 
prosecution or any claim of damages therefor; and (ii) pursue any and all other action or 
remedies that may be available to Operator at law or in equity, including but not limited to all 
loss or damage which Operator may suffer by reason of a termination of this Agreement and the 
loss of the value of the Operator Property.

19. Notice. 

19.1 Writing.  All notices given or permitted to be given hereunder shall be in writing.

19.2 Delivery.  Notice is considered given either (i) when delivered in person to the 
recipient named below, (ii) three days after deposit in the United States mail in a sealed envelope 
or container, postage and postal charges prepaid, return receipt requested or certified mail, 
addressed by name and address to the party or person intended, or (iii) twenty-four (24) hours 
from proper and timely delivery to an overnight courier service addressed by name and address 
to the party or person intended as follows: 

Notice to Owner:  [NAME AND ADDRESS]     
     Telephone:  

Notice to Operator: Crowned Ridge Wind II, LLC
700 Universe Boulevard
Juno Beach, FL 33408-2657 
Attention: Land Services
Phone:  (855) 552-9872

19.3 Change of Recipient or Address.  Either party may, by notice given at any time 
or from time to time, require subsequent notices to be given to another individual person, 
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whether a party or an officer or representative, or to a different address, or both.  Notices given 
before actual receipt or notice of change shall not be invalidated by the change. 

20. Miscellaneous Provisions.

20.1 Successors & Assigns.  The terms and provisions of this Agreement shall run 
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and 
personal representatives of the Parties. Operator in its discretion may authorize other persons or 
entities to use the Operator Property for the purposes stated in this Agreement. 

20.2 Memorandum.  Simultaneously with the execution of this Agreement, Owner 
and Operator agree to execute and acknowledge a memorandum of this Agreement satisfactory 
in form and substance to Operator and Owner.  Owner consents to the recordation of the 
memorandum in the public records of the county where the Owner’s Property is located. 

20.3 Entire Agreement.  This Agreement and the attached Exhibits shall constitute the 
entire agreement between the Parties and supersedes all other prior writings and understandings. 

20.4 Amendments.  This Agreement shall not be amended or modified in any way 
except by an instrument signed by Owner and Operator and consented to by any Operator 
Mortgagee.  The Parties hereto shall at all times hereafter execute any documents and do any 
further acts which may be necessary or desirable to carry out the purposes of this Agreement and 
to give full force and effect to each and all of the provisions hereof. 

20.5 Legal Matters.  This agreement shall be governed by and interpreted in 
accordance with the then existing laws of the State of South Dakota and the County where the 
Owner’s Property is located shall be considered the proper forum or jurisdiction for any disputes 
arising in connection with this Agreement.  The parties agree to first attempt to settle any dispute 
arising out of or in connection with this Agreement by good-faith negotiation.  If the Parties are 
unable to resolve amicably any dispute arising out of or in connection with this Agreement, each 
shall have all remedies available at law or in equity including attorney’s fees awarded to the 
prevailing party.  Each Party waives all right to trial by jury and specifically agrees that 
trial of suits or causes of action arising out of this Agreement shall be to the court of 
competent jurisdiction. Time is of the essence with regard to the terms and conditions of this 
Agreement.

20.6 Severability.  If any term or provision of this Agreement, or the application 
thereof to any person or circumstance shall, to any extent, be determined by judicial order or 
decision to be invalid or unenforceable, the remainder of this Agreement or the application of 
such term or provision to persons or circumstances other than those as to which it is held to be 
invalid, shall be enforced to the fullest extent permitted by law.  In the event it was determined 
by Operator that the rights of the parties hereto under this Agreement were to become 
unenforceable due to the effect of Article XVII, Sections 21-24 of the South Dakota 
Constitution, the parties agree to amend this Agreement or modify the rights granted herein in 
order to comply with all applicable laws and to grant to Operator the rights to the extent 
necessary to construct, operate and maintain the Improvements as contemplated herein.
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20.7 Tax Credits.  If under applicable law Operator becomes ineligible for any tax 
credit, benefit or incentive for alternative energy expenditure established by any local, state or 
federal government, then, at Operator's option, Owner and Operator shall amend this Agreement 
or replace it with a different instrument so as to convert Operator's interest in the Operator 
Property to a substantially similar interest that makes Operator eligible for such tax credit, 
benefit or incentive, so long as Owner’s interests are not impaired. 

20.8 Approvals.  Whenever in this Agreement the approval or consent of either Party 
is required or contemplated, unless otherwise specified, such approval or consent shall not be 
unreasonably withheld or delayed.  

20.9 Counterparts.  This Agreement may be executed in multiple counterparts, each 
of which shall be deemed an original, and all of which together shall constitute a single 
instrument.

20.10 Option to Convert.  During the Term of the Leases and Easements granted 
herein, Owner grants to Operator the option to convert the Leases herein contained to easements, 
or the Easements to leases, as determined by Operator in its sole discretion.  Operator may 
exercise such option by giving the Owner thirty (30) days written notice of its intent to exercise 
such option.  The terms and conditions of such easements and/or leases shall be the same as the 
terms and conditions of the Leases and Easements, including the annual payments as set forth in 
Exhibit D of this Agreement.  

[SIGNATURES ON FOLLOWING PAGE]
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Owner:

[NAME] 

[NAME] 

Operator:

Crowned Ridge Wind II, LLC
a Delaware limited liability company

By:_________________________________ 
 Jason Utton 
 Authorized Representative 
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EXHIBIT A-1  

Legal Description of Owner’s Property
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HOLDING PAGE FOR EXHIBIT A-2 

Legal Description of Wind Non-Obstruction Easement Property and Description of Wind 
Non-Obstruction Easement in Vertical and Horizontal Angles & Legal Description of Real 

Property Benefiting from Wind Non-Obstruction Easement
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT B 

Preliminary Lease & Easement Plan
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C

As Built Lease & Easement Plan
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