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DIRECT TESTIMONY 

Introduction 

Please state your name, occupation, and business address. 

My name is Randy G. Farrar. My title is Senior Manager - Policy Support. I 

am employed by Sprint United Management Company, the management 

subsidiary of Sprint Nextel Corporation. My business address is 6450 Sprint 

Parkway, Overland Park, Kansas 66251. 

What is your educational background? 

I received a Bachelor of Arts degree from The Ohio State University, 

Columbus, Ohio, with a major in history. Simultaneously, I completed a 

program for a major in economics. Subsequently, I received a Master of 

Business Administration degree, with an emphasis on market research, also 

from The Ohio State University. 

Please summarize your work experience. 

I have worked for a subsidiary of Sprint Nextel Corporation (or a 

predecessor) since 1983 in the following capacities: 

- 201 1 to present: Regulatory Policy Manager. I provide financial, 

economic, and policy analysis concerning interconnection, switched 



and special access, reciprocal compensation and other 

telecommunications issues at both the state and federal level. 

2005 to 201 1 : Senior Manager - Interconnection Support. I provided 

interconnection support, and financial, economic, and policy analysis 

concerning interconnection and reciprocal compensation issues. 

- 1997 to 2005: Senior Manager - Network Costs. I was an instructor 

for numerous training sessions designed to support corporate policy on 

pricing and costing theory, and to educate and support the use of 

various costing models. I was responsible for the development and 

support of switching, transport, and financial cost models concerning 

reciprocal compensation, unbundled network elements, and wholesale 

discounts. 

- 1992 to 1997: Manager - Network Costing and Pricing. I performed 

financial analyses for various business cases, analyzing the profitability 

of entering new markets and expanding existing markets, including 

Custom Calling, Centrex, CLASS and Advanced Intelligent Network 

features, CPE products, Public Telephone and COCOT, and intra- 

Local Access and Transport Area ("LATA) toll. Within this time frame, 

I was a member of the USTA's Economic Analysis Training Work 

Group (1 994 to 1995). 

- 1987 to 1992: Manager - Local Exchange Costing. Within this time 

frame I was a member of the United States Telephone Association's 



(USTA) New Services and Technologies Issues Subcommittee (1989 

to 1992). 

- 1986 to 1987: Manager - Local Exchange Pricing. I investigated 

alternate forms of pricing and rate design, including usage sensitive 

rates, extended area service alternatives, intraLATA toll pricing, and 

lifeline rates. 

- 1983 to 1986: Manager - Rate of Return, which included presentation 

of written and/or oral testimony before state public utilities 

commissions in Iowa, Nebraska, South Carolina, and Oregon. 

I was employed by the Public Utilities Commission of Ohio from 1978 to 

1983. My positions were Financial Analyst (1978 - 1980) and Senior 

Financial Analyst (1980-1983). My duties included the preparation of Staff 

Reports of Investigation concerning rate of return and cost of capital. I also 

designed rate structures, evaluated construction works in progress, 

measured productivity, evaluated treatment of canceled plant, and 

performed financial analyses for electric, gas, telephone, and water utilities. 

I presented written and oral testimony on behalf of the Commission Staff in 

over twenty rate cases. 

What are your responsibilities in your current position? 

22 A. I provide financial, economic, and analysis concerning policy, 

23 interconnection, switched and special access, reciprocal compensation, and 



other telecommunications issues at both the state and federal level. I 

maintain a working understanding of the interconnection and intercarrier 

compensation provisions of the Communications Act of 1934 as amended 

most recently by the Telecommunications Act of 1996 ("the Act" or "the 

1996 Act") and the resulting rules and regulations of the Federal 

Communications Commission ("FCC). 

Have you provided testimony before other regulatory agencies? 

Yes. In addition to my previously referenced testifying experience, since 

1995 1 have presented written or oral testimonies or affidavits before twenty- 

seven state regulatory agencies (Illinois, Pennsylvania, New Jersey, Florida, 

North Carolina, Nevada, Texas, Georgia, Arizona, New York, Oklahoma, 

Missouri, Virginia, Iowa, Kentucky, Ohio, South Dakota, Tennessee, 

Minnesota, Arkansas, Oregon, Colorado, Alabama, Louisiana, California, 

Wisconsin, and Connecticut) and the FCC, concerning interconnection 

issues, reciprocal compensation, access reform, universal service, the 

avoided costs of resold services, local competition issues such as the cost 

of unbundled network elements, and economic burden analyses in the 

context of Incumbent Local Exchange Carrier ("1LEC)-claimed rural 

exemptions. 
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Purpose and Scope of Testimony 

On whose behalf are you testifying? 

I am testifying on behalf of Sprint Communications Company L.P. ("Sprint"), 

a subsidiary of Sprint Nextel Corporation. 

What is  the purpose of this proceeding? 

On October 11, 201 1, Native American Telecom, LLC ("NAT-CC)' applied 

to the South Dakota Public Utilities Commission ("Commission") for a state 

Certificate of Authority to provide competitive local exchange service on the 

Crow Creek Reservation. This is the second time that NAT-CC has applied 

for such a Certificate, the first time being on September 8, 2008; but, that 

application was voluntarily withdrawn after Sprint and other parties 

intervened to oppose that application. 

This hearing is to determine whether NAT-CC's second request should be 

17 granted. 

18 

19 Q. What is the purpose of your Direct Testimony? 

1 The acronym "NAT-CC," i.e., NAT-Crow Creek, is used in the April 1, 2009 Joint Venture 
Agreement to reference Native American Telecom, LLC. This testimony will use that acronym to 
better distinguish NAT-CC from NATE (Native American Telecom Enterprise, LLC), a non-tribal 
entity. 



The purpose of my Direct Testimony is to demonstrate to the Commission 

that NAT-CC is a sham entity, established for the sole purpose of "traffic 

pumping." It is not in the public interest to grant this Certificate. 

First, as pointed out by the FCC in its recent Connect America ~ r d e r , ~  

"traffic pumping" is not in the public interest. As discussed in Section V.D, 

the FCC has taken deliberate steps to end the practice. 

Second, the Joint Venture Agreement between (1) the Crow Creek Sioux 

Tribe ("CCST"), (2) Native American Telecom Enterprise, LLC ("NATE), 

and (3) WideVoice Communications, Inc. ("WideVoice" or "WVC), is 

deliberately and intentionally designed for only one purpose -to promote 

NAT-CC's "traffic pumping" business and to enrich NATE and WideVoice. 

Third, the Service Agreement between NAT-CC and Free Conference is 

deliberately and intentionally designed for only one purpose -to promote 

NAT-CC's "traffic pumping" business and to enrich Free ~onference.~ 

In the Matterof ConnectAmerica Fund, eta/; WC Docket No. 10-90, et al; FCC 11-161; Report 
and Order and Further Notice of Proposed Rulemaking; Adopted October 27, 201 1, Released 
November 18,201 1 (Connect America Order). 

Joint Venture Agreement, April 1, 2009, By And Between Crow Creek Sioux Tribe And Native 
American Telecom Enterprise, LLC And WideVoice Communications, Inc. ("Joint Venture 
Agreemenf'). See Exhibit RGF-1. 

Service Agreement By and Between: Native American Telecom - Crow Creek and Free 
Conferencing Corporation, effective July 1, 2009 -June 30, 2012 (Service Agreement). See 
Exhibit RGF-2. 



Fourth, NAT-CC's "traffic pumping" business harms Sprint and Sprint's 

customers (many of whom live in South Dakota) by increasing its costs of 

doing business; e.g., forcing Sprint to augment its transport facilities, by 

increasing its legal and regulatory expenses, and by billing Sprint grossly 

inflated amounts of switched access traffic. 

Finally, and most importantly, NAT-CC provides virtually no financial benefit 

to CCST. NAT-CC exists to benefit only three entities: NATE, Widevoice, 

and Free Conference. Due to actions taken by the FCC in the Connect 

America Order, the NAT-CC business model will be made unsustainable in 

four or five years. At that time, NAT-CC will be forced to exit the South 

Dakota market, leaving CCST with negligible benefits and potentially 

significant liabilities. 

NAT-CC is  Providing Service Without a Certificate 

Does NAT-CC have a Certificate of Authority to provide competitive 

local exchange service to non-tribal members on the Crow Creek 

Reservation? 

No, NAT-CC does not have a Certificate of Authority to provide competitive 

21 local exchange sewice to non-tribal members on the Crow Creek 

22 Resewation. 

23 



Q. Has NAT-CC requested such a Certificate? 

A. Yes, NAT-CC has request such a Certificate on two occasions. First, on 

September 8, 2008, NAT-CC applied to the Commission for a Certificate. 

However, on October 28, 2008, after NAT-CC obtained authorization from 

the Tribal Utility Authority, NAT-CC withdrew its application from the 

Commission. 

Second, on October 11, 201 1, NAT-CC reapplied to the Commission for a 

Certificate. This hearing is a result of that second application. 

Q. Is NAT-CC providing service to a non-tribal member without a 

Certificate? 

A. Yes, NAT-CC has been providing service to Free Conference, a non-tribal 

member, without a Certificate since approximately December 2009.~ Note 

that NAT-CC affirmed that Free Conference is not a tribal Also, 

NAI-CC contends that it does not have to determine whether its services 

are being provided to non-tribal members or to customers of CCST.' 

In NAT-CC's current application, it is essentially asking the Commission for 

permission to continue doing what it has been doing, without permission, for 

more than two years. 

It is Sprint's position that Free Conference is not an end-user. 
'See NAT-CC's response to Sprint Request For Admission No. 2, Exhibit RGF-3. 
' NAT-CC's Response to Sprint's Discovery Requests Nos. 1 and 3, and Request for Admission 
No. 1, Exhibit RGF-3. 
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Does NAT-CC require a Certificate in  order to provide service to a 

non-tribal member? 

Sprint has taken the position that NAT-CC needs a Certificate to provide 

service to non-tribal members. Ultimately, that is a legal question that 

Sprint's attorneys will brief. However, apparently NAT-CC now believes it 

needs such a Certificate - why else would NAT-CC make the application? 

Do you believe it is in the public interest to give a Certificate to a 

company that has been willfully operating, perhaps illegally, without a 

certificate for over two years? 

No, I do not believe it is in the public interest to give a Certificate to a 

company that has been willfully operating, perhaps illegally, without a 

certificate for over two years. 

NAT-CC Is a Sham Entity 

Please describe the creation of NAT-CC and the Joint Venture 

Agreement. 

On August 26,2008, NAT-CC was organized under the laws of South 

Dakota by the Los Angeles office of Legalzoom.com Inc. Per the NAT-CC 

Articles of Incorporation, its two founders were Gene DeJordy and Tom 



Reiman, who are non-tribal members. Thus, NAT-CC was initially created 

without anv involvement bv the CCST.' 

On September 8, 2008, NAT-CC applied to the Commission for a state 

Certificate of Authority to provide competitive local exchange service on the 

Crow Creek Reservation, That application described NAT-CC as "a joint 

venture with the Crow Creek Sioux Tribe ... to provide service only within 

the exterior boundaries of the Crow Creek Indian Reservation." 

On October 28, 2008, NAT-CC obtained authorization from the Tribal Utility 

Authority to provide LEC services within the Crow Creek Indian Reservation. 

12 NAT-CC then withdrew its application for a certificate from the Commission. 

13 

14 Or! April I, 2009, the NAT-CC Joint Venture Agreement was signed by 

15 CCST, NATE, and Widevoice. 

16 

17 In AprilIMay 2009, NAT-CC and Free Conference signed a Service 

18 Agreement making Free Conference the sole provider of conferencing 

19 service for NAT-CC.' 

20 

Preliminary Injunction Transcript, Sprint Communications Company L.P. v. Native American 
Telecom, U.S. Court Dist. Of S.D., Case 10-4110, (Oct. 14, 2010) ("Oct. 24, 2010 Tr."), Exhibit 
RGF-4. See also NAT Articles of Organization, Exhibit RGF-5. 

Service Agreement, paragraph 6. 



1 On October 11, 201 1, for the second time NAT-CC applied to the 

Commission for a state Certificate of Authority to provide competitive local 

exchange service on the Crow Creek Reservation. 

The Direct Testimonies of Jeff Holoubek and Carey Roesel on behalf of 

NAT-CC both describe the benefits to the CCST provided by NAT-CC. 

Do you agree with the conclusion of their testimonies? 

No. I believe that NAT-CC has brought very little benefit to the CCST, at too 

high of a cost. NAT-CC has, however, provided significant financial benefit 

to NATE. WideVoice, Free Conference. In fact, it would appear from the 

terms of the Joint Venture Agreement, that the sole purpose of NAT-CC is 

to enrich NATE, WideVoice, and Free Conference. 

Please describe the ownership interest in Native American Telecom 

("NAT-CC"). 

Per the Joint Venture Agreement dated April I ,  2009. NAT-CC has the 

following legal ownership: 

CCST owns 51% of NAT-CC, 

NATE, which is owned by non-tribal members Tom Reiman and 

Gene DeJordy, owns 25% of NAT-CC, and 

WideVoice , which is a Nevada corporation that operates an end 

office switch in California, owns 24% of NAT-CC. It is owned by 



non-tribal members including Dave Erickson (who also owns Free 

Conference, the sole provider of conferencing services for NAT-CC). 

However, as discussed below, CCST's 51 % ownership results in little 

meaningful control over NAT-CC, and has resulted in no financial benefit. 

Does CCST receive any meaningful financial benefit from NAT-CC 

under the terms of the Joint Venture Agreement? 

No. While the terms of the Joint Venture Agreement assigns 51 % 

ownership to CCST, in reality CCST receives no financial benefit. 

First, NATE & WideVoice get to skim-off 15% of "Gross Revenues" before 

CCST sees a dime. Specifically, the Joint Venture Agreement states: 

Section 6.06 WVC and NATE Cost Passthrough Escrow for 
On-Going Operation and Maintenance Costs. 
NATE and WVC will incur expenses related to the operation and 
maintenance of the Crow Creek telecommunications network that may 
not be readily segregated from the other operation and maintenance 
expenses incurred by NATE and WVC. To cover such expenses, 15% 
of gross revenues of NAT-CC shall be set aside and placed in an 
escrow account for the benefit of NATE and WVC. (Bold emphasis 
added - except title.) 

Second, NAT-CC has agreed to pay up to 95% of the switched access 

revenue it receives directly to Free Conference, which is owned and 

controlled by the same parties as WideVoice. Specifically, the Service 

Agreement states: 



9. Marketing Fee and Payment Terms. NAT-CC shall pay FCC a 
marketing fee at a rate per minute of IXC traffic terminating on FCC's 
equipment in accordance with the schedule set forth on Exhibit B. 

Exhibit B - Marketing Fee Schedule 
Minutes Per Month Rate per Minute 
0 - 15,000,000 (75% of Gross Tariff) 
15,000,001 -25,000,000 (85% of Gross Tariff) 
25,000,001 and above (95% of Gross Tariff) 

Third, it is not clear if CCST receives any of the switched access revenues 

not paid directly to Free Conference. CCST is only allowed its share of 

predefined "Net Profits," which are narrowly defined by the Joint Venture 

Agreement. Specifically, the Joint Venture Agreement states: 

Section 6.01 Net Profits. 
Net Profits is defined as: (1) revenue generated from the provision of 
service to end user customers, including payments and universal 
service support, but does not include other sources of revenue, 
such as access charges, related to services provided by third-party 
businesses to locate on the reservation unless separately identified as 
NAT-CC revenue in an arrangement with third-party businesses; minus 
(2) costs associated with thebuild-out, operation, and maintenance of 
the telecommunications network on the Crow Creek reservation, 
including repayment of debt, interest, taxes, and maintenance and 
operations expenses. (Bold emphasis added - except title.) 

In addition, CCST may be denied any "end user" revenue which Free 

Conference, a "third-party business, may pay to NAT-CC. 



It also appears that CCST may not be able to realize any ongoing financial 

benefit from end-user revenues generated from tribal members living on the 

reservations because tribal members receive service at no charge." 

These financial restrictions on CCST are particularly important in light of the 

ongoing disputes between NAT-CC and the IXCs. In its 201 1 FCC Form 

499-A (which contains 2010 revenue information), NAT-CC reports 

"Uncollectible revenue" of $3,930,146 in 2010." This is undoubtedly billed, 

but uncollected charges to the lXCs in 2010. In the unlikely scenario that 

NAT-CC collects any of these charges,I2 it is not clear whether CCST would 

receive any of this revenue per the terms of the Joint Venture Agreement. 

Does CCST have any meaningful decision making or operational 

control over NAT-CC, or ability to influence financial decisions? 

No. CCST has virtually no meaningful control over NAT-CC, despite its 

51 % legal ownership. 

'O Preliminary Injunction Transcript, Sprint Communications Company L.P. v. Native American 
Telecom; U.S. District Court, District of South Dakota, Case 10-4110, March 3, 2011 ("Mar. 3, 
2011 Tr.") Tr. P. 150, Exhibit RGF-6. 
" NAT-CC's 201 1 FCC Form 499-A, Line 421: Uncollectible revenuelbad debt expense 
associated with gross billed revenues amounts shown on Line 419 [See Instructions], Exhibit 
RGF-7. 
l2 The FCC's Connect America Order does not address retroactive payments. 



First, despite 51 % ownership, the terms of the Joint Venture Agreemenf 

give CCST only three of the nine seats on the Board of Directors. 

Specifically, the Joint Venture Agreement states: 

Section 8.01 Board o f  Directors. 
The Board of Directors shall consist of Nine (9) members. Three (3) 
members of NAT-CC's Board of Directors shall be designated by 
CCST .... 

Second, CCST has no control over the day-to-day operations of the 

NAT-CC network, even when it directly affects the Crow Creek Indian 

Reservation and its Citizens. This control is reserved solely in the hands of 

NATE. If a dispute arises on this issue, CCST has only three of nine votes. 

Specifically, the Joint Venture Agreement states: 

Section 6.07 Voting Rights. 
(b) Regarding decisions affecting the regular and ordinary operations 
of the CLEC and the CLEC network, NATE shall have the authority 
to make decisions concerning the regular and ordinary 
operations of  the CLEC and CLEC Network as it affects the Crow 
Creek Indian Reservation, its Citizens and Customers. Where 
disagreements, disputes or conflicts arise regarding the operations of 
the CLEC and CLEC Network, resolution will be accomplished through 
a Majority Rule vote of the designated Board of Directors, each director 
having one equally weighted vote. (Bold emphasis added -except 
title) 

Third, CCST has no control over the technical aspects of the NAT-CC 

network, including "traffic pumping." This control is reserved solely in the 

hands of Widevoice. If a dispute arises on this issue, CCST has only three 

of nine votes. Specifically, the Joint Venture Agreement states: 

Section 6.07 Voting Rights. 
(c) WVC shall have authority over the normal operations of NAT-CC as 
it affects the technical aspects of NAT-CC including but not limited to 



1 traffic flow over the Network. Where disagreements, disputes or 
2 conflicts arise regarding the operations of the CLEC and CLEC 
3 Network, resolution will be accomplished through a Majority Rule vote 
4 of the designated Board of Directors, each director having one equally 
5 weighted vote. (Bold emphasis added - except title.) 
6 

7 Note that the reference to "traffic flow over the Network includes NAT-CC's 

8 "traffic pumping" business, in which NATE and Widevoice maintain total 

9 operational and financial control under the terms of the Joint Venture 

10 Agreement. 

11 

12 Finally, CCST only has 51% voting rights in matters that deal directly with 

13 tribal matters. Specifically, the Joint Venture Agreement states: 

14 Section 6.07 Voting Rights. 
15 (a) Regarding decisions affecting the physical health and financial 
16 success and wellbeing of the Crow Creek Indians Reservation and 
17 its Citizens, CCST shall have 51 % . . .. 
18 

19 However, given the previous limitations of CCST's involvement in NAT-CC's 

20 operations, this "right" is essentially meaningless 

21 

22 Q. What is your conclusion concerning the terms of the Joint Venfure 

23 Agreement and the testimonies of Jeff Holoubek and Carey Roesel on 

24 behalf of NAT-CC? 

25 A. Despite NAT-CC being described as a joint, tribally-owned venture, 

26 designed to bring financial benefits to CCST, the Joint Venture Agreement 

27 is, in fact, deliberately and intentionally designed to leave all meaningful 

28 control in the hands of NATE and Widevoice 

16 



More importantly, the Joint Venture Agreement is deliberately and 

intentionally designed to leave all financial benefit in the hands of NATE, 

WideVoice, and Free Conference. 

Please discuss the role of Free Conference in NAT-CC. 

The role of Free Conference cannot be understated and is key to 

understanding how and why NAT-CC was created. 

Per the Service Agreement, Free Conference is the sole provider of 

conferencing services for NAT-CC.'~ 

Free Conference, which provides the "free" conferencing services 

essential to "traffic pumping," is owned and controlled by Dave 

s ricks on.'^ 

Dave Erickson owns and controls WideVoice, which in turn means that 

Dave Erikson owns and controls a significant portion of NAT-CC." 

In July 2010, Mr. Carlos Cestero, an employee of Free Conferencing, 

took over as controller for NAT-CC. He acts as controller for NAT-CC, 

Free Conferencing, WideVoice, and three other entities owned by 

Dave  rickso on.'^ He is not being paid by NAT-CC.'~ Mr. Cestero 

l3 Service Agreement, paragraph 6 
l4 Mar. 3, 201 1 Tr. p. 67. 
l5 Mar. 3, 201 1 Tr. p. 67. 
'bar. 3. 2011 Tr. D. 13-16. 20-21. 
" Mar. 3: 201 1 Tr. b. 20. 



opened two new NAT-CC bank accounts, for which only WideVoice 

employees have access (and NATE employees do not)." 

In 2010. Mr. Jeff Holoubek, the Director of Legal and Finance for Free 

Conferencing, became President of NAT-CC without even a vote taken 

by the NAT-CC Board of ~ i rec tors . '~  

In 2010 and 201 1, WideVoice made loans to NAT-CC in order to pay 

for day-to-day operations." When AT&T made a large payment to 

NAT-CC in January 201 1, Mr. Holoubek simply directed Mr. Cestero to 

use most of that payment to payback some of the WideVoice loans." 

This is not in accordance with the Service Agreement that requires that 

75% - 95% of this amount be paid to Free Conference, and the 

balance retained by NAT-CC. 

w Free Conference is the only conference calling company with which 

NAT-CC is in business. In fact, the Service Agreement prohibits 

NAT-CC from doing business with any other conference calling 

company.22 In 2010 and 2011, NAT-CC paid Free Conference [Begin 

Confidential] $ i n  "Marketing ~ees , " ' ~  which is actually a 

sharing of switched access revenues [End Confidential]. 

l8 Mar. 3,2011 Tr. p. 79. 
l9 Mar. 3, 201 1 Tr. p. 68. 
20 March 3, 201 1 Tr. Exh. 26. 
2' March 3,2011 Tr. p. 98. 
22 Sewice Agreement, paragraph 6. 
23 NAT-CC's 2010 and 2011 Financial Statements, Exhibit RGF-8. 



1 Q. What other evidence is there that NAT-CC was established as a sham 

2 entity for the purpose of bilking Sprint and other lXCs as part of its 

3 traffic pumping scheme? 

4 A. As referenced above, NAT-CC does not charge traditional end-users for 

5 service. Also, according to the Service Agreement, NAT-CC is not charging 

6 anything for services and connectivity it provides to Free ~onference.'~ 

7 NAT-CC's business plan is to rely on the billing of access charges to IXCs. 

8 Mr. Reiman testified on this point. Specifically, he stated: 

9 [w]e bill [the IXCs], and that's how this whole big picture works. That's 
10 how [sic] the business model is based on.25 
11 

12 Mr. DeJordy also has commented on the point that the business was 

13 established for the purpose of billing access charges. Specifically, he 

14 stated: 

15 [the] business model is largely dependent on the use of 

16 . Freeconferencecall and other services that use its networks to 
17 terminate calls.26 
18 

19 V. Financial Analysis 

20 

2 1 A. CCST Profitability 

24 Service Agreement, at paragraph 22. 
25 Oct. 14, 2010 Tr. p. 66. 
26 http://bl0g.freec0nferencecall.coml?paged=7. 
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Yes. I have reviewed the Balance Sheet and Income Statement (Profit & 

Loss) for NAT-CC for 2010 and 201 1. 1 have concluded that, consistent 

with the terms of the Joint Venture Agreement, CCST has not financially 

benefitted from its ownership in NAT-CC, while NATE, WideVoice, and Free 

Conference are reaping significant windfalls from NAT-CC. 

What percent ownership does the CCST have in  NAT? 

As discussed above, the CCST owns 51 % of NAT-CC. I will use this 51 % 

ownership in the following analysis. 

1. Balance Sheet 

Analyzing NAT-CC's Balance Sheet as of  December 31,201 1, has the 

CCST financially benefitted from its ownership position in NAT-CC? 

No. Through December 31, 201 1, the CCST has not financially benefitted 

from its ownership in NAT-CC. In fact, the CCST has lost substantial value 

from this business. As of December 31, 201 1: 

[Begin Confidential] 

. CCST's share of equity investment is $ due 

primarily to i n  2010 and 201 1, 

CCST's share of an outstanding long term debt to WideVoice 

Communications is $-, and 

CCST's share of "Total Assets" is only $=. 



1 [End Confidential] 

Thus, as summarized in Table 1, in just two years CCST has experienced a 

total loss in value of [Begin Confidential] $ [End Confidential]. 

[Begin Confidential] 
Table 1 

CCST 2010 and 2011 Change in  Value 

. . 
2 Loan from WVC 
3 Total Assets 

How did you arrive at these figures? 

As of December 31, 201 1, NAT-CC reports cumulative "Retained Earnings" 

of [Begin Confidential] $ ,  "Net Income" in 201 1 of 

I$, and "Shareholder Distributions" of $ ,  

which adds to "Total Equity" of $ .  Thus, CCST's 51% 

ownership means that CCST's cumulative "Total Equity" investment in 

NAT-CC is worth $ [ $ - )  * 51x1 [End 

Confidential] 

2 1 As of December 31, 201 1, NAT-CC also reports an outstanding loan from 

22 Widevoice [Begin Confidential] $-. Thus, CCST's share of this 

23 long term liability is $ [ $  * 51 %] [End Confidential]. 

24 

2 1 



Finally, NAT-CC reports "Total Assets" of [Begin Confidential] $-. 

Thus, CCST's share of "Total Assets" is only $ [ $  * 51 %] 

[End Confidential]. 

2. Income Statement (Profit & Loss) 

Analyzing NAT-CC's Income Statements (Profit & Loss) for 2010 and 

2011, has the CCST financially benefitted from its ownership position 

in NAT-CC? 

No, CCST has not financially benefitted from its ownership in NAT-CC. In 

fact, the CCST [Begin Confidential] - in 

both 2010 and 2011 [End Confidential]. 

Even if NAT-CC was to report an operating profit, it is doubtful that CCST 

would realize any significant financial benefit. As already discussed in 

Section IV, under the terms of the Service Agreemenf, NAT-CC pays 75% - 

95% of its access revenues directly to Free Conference. 

In addition, per the unreasonable terms of its Joint Venture Agreement, 

CCST is entitled to share only a small part of NAT-CC's total revenue 

sources. 



Specifically, the Joint Venture Agreement states that CCST is allowed only 

a share of narrowly defined "Net Profits." 

Section 6.01 Net Profits. 
Net Profits is defined as: (1) revenue generated from the provision of 
service to end user customers, including payments and universal 
service support, but does not include other sources of revenue, such 
as access charges, related to services provided by third-party 
businesses to locate on the reservation unless separately identified as 
NAT-CC revenue in an arrangement with third-party businesses; minus 
(2) costs associated with the build-out, operation, and maintenance of 
the telecommunications network on the Crow Creek reservation, 
including repayment of debt, interest, taxes, and maintenance and 
operations expenses. 

Q. Looking at NAT-CC's 2010 and 2011 Income Statements, is there any 

"Net Profits" attributable to CCST? 

A. NAT-CC financials indicate "End User Fee Income" of [Begin Confidential] 

$1 in 2010 and $ i n  2011 [End Confidential]. Setting aside the 

limitations on sharing "Net Profits" under the Joint Venture Agreement, 

business expenses would have to be paid before CCST would receive its 

51% share of its "Net Profits." Potential CCST "Net Profits" are further 

limited because less than 10% of tribal members receive telephone service 

from C C S T , ~ ~  and they receive that telephone service for free.28 This is 

supported by the fact that in March 201 1, Peter Lengkeek, the Treasurer of 

CCST, testified that CCST had received no money from NAT-CC." 

"See Mar. 2,2011 Tr. pp. 151 and 154, where Mr. Lengkeek testified that there were 
approximately 115 installations of service. Compare that to the 2000 Census Data, included as 
Exhibit RGF-10, that shows a total Native American population on the CCST reservation of 1,936. 
"Mar. 3, 2011 Tr. p. 150. 
29 Mar. 3, 201 1 Tr. p. 171. "Q. My question to you was, isn't it true the Tribe has received no 
money from NAT. Isn't that correct? A: Yes." 



B. NATE, WideVoice, and Free Conference Profitability 

Have NATE, WideVoice, and Free Conference financially benefitted 

from its ownership position in NAT-CC? 

Yes, NATE, WideVoice, and Free Conference have profited from their 

investment in NAT-CC. The terms of the Joint Venture Agreement and 

Sewice Agreement virtually guarantees that NATE, WideVoice, and Free 

Conference will profit from NAT-CC. Using reasonable assumptions, I 

estimate that in 2010 and 201 1 alone, NATE, WideVoice, and Free 

Conference collectively have realized a positive cash flow of approximately 

[Begin Confidential] $ [End Confidential]. 

How did you arrive at these figures? 

There are at least four sources of income for NATE, WideVoice, and Free 

Conference. First, per the terms of the unreasonable Joint Venture 

Agreement, NATE and WideVoice get to skim-off 15% of "Gross Revenues" 

before CCST sees a dime. Specifically, the Joint Venture Agreement 

states: 



Section 6.06 WVC and NATE Cost Passthrough Escrow for 
On-Going Operation and Maintenance Costs. 
NATE and WVC will incur expenses related to the operation and 
maintenance of the Crow Creek telecommunications network that may 
not be readily segregated from the other operation and maintenance 
expenses incurred by NATE and WVC. To cover such expenses. 15% 
of gross revenues of NAT-CC shall be set aside and placed in an 
escrow account for the benefit of NATE and WVC. 

NAT-CC reported "Total lncome" of [Begin Confidential] $ in 

2010 and $ i n  201 1, or a two-year total of $ .  Note that (1) 

NAT-CC reports "Total lncome" rather than the typical "Total Revenue," and 

(2) no "escrow amount" appears on the "lncome Statement." Thus, it 

appears that the NAT-CC reported "Total lncome" is likely calculated after 

the 15% escrow has been deducted from "Gross Revenue." The NATE and 

WideVoice escrow amount for 2010 and 201 1 is approximately $- 

[ $ I  ( I  - I ) }  - [End Confidential]. 

Second, the majority of NAT-CC's operational expenses are, in fact, the 

result of services provided by WideVoice, and Free Conference. Thus, 

these expenses are, as a result, direct revenue sources to WideVoice, and 

Free Conference. NAT-CC's two-year "Marketing Expense" of [Begin 

Confidential] $ is, in fact, a revenue sharing arrangement paid 

directly to the Free Conference, which is owned by Dave Erickson, who also 

is an owner of WideVoice. In fact, of all NAT's access revenues in 

2010 and 2011 were paid directly to Free Conference Call [End 

Confidential]. 



Third, NAT-CC's two-year "Repair and Maintenance'' of [Begin 

Confidential] $ i s  most likely paid directly to NATE and WideVoice 

per terms of the Joint Venture Agreement3' [End Confidential]. In its 

responses to Sprint's Discovery Requests, NAT-CC refused to provide 

information on this expense item. I will assume 100% of this expense item 

was paid directly to NATE and WideVoice. 

Fourth, according to the 201 1 NAT-CC's "Balance Sheet," NAT-CC has paid 

a total of [Begin Confidential] $ o f  "Shareholder Distributions," i.e., 

dividends paid to the owners. At least $ of this "Shareholder 

Distribution" was paid directly to Mr. Reiman and Mr. DeJordy, the owners 

of ~ i d e ~ o i c e . ~ '  [End Confidential]. 

In addition, I suspect that some portion of NAT-CC's two-year "Professional 

Fees" of [Begin Confidential] $ and "Consulting Fees" of $= 

is most likely paid directly to NATE and WideVoice per terms of the Joint 

Venture Agreement3' [End Confidential]. However, in its responses to 

Sprint's Discovery Requests, NAT-CC refused to provide information on 

these expense items. Without further information, I have not included any of 

these amounts in this analysis, which makes my estimate conservative. 

30 Joint Venture Agreement, Articles Ill and IV. 
3' Mar. 3, 201 1 Tr. p. 76-77. 
32 Joint Venture Agreement, Articles Ill and IV. 
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The following Table 2 summarizes the estimated total positive cash flow of 

[Begin Confidential] $ t h a t  has been realized by NATE, 

WideVoice, and Free Conference [End Confidential] 

[Begin Confidential] 
Table 2 

NATE, WideVoice, and Free Conference 
2010 and 2011 Cash Flows 

C. CCST Vs. NATE, WideVoice, and Free Conference 

What do you conclude about the financial relationship between CCST 

and NATE & WideVoice? 

As discussed in Section IV, the Joint Venture Agreement and Sewice 

Agreement are intentionally designed to enrich NATE, WideVoice, and Free 

Conference, while leaving CCST with little financial benefit. Even worse, 

these contracts will likely leave CCST with a significant liability. Specifically, 

I have estimated that in 2010 and 201 1 NATE, WideVoice, and Free 

22 Conference have realized a positive cash flow of approximately [Begin 

23 Confidential] $-, as summarized in Table 2 [End Confidential]. 

24 This cash has gone directly to entities such as Free Conference and Wide 



Voice located or operating in California and Nevada. None of this cash will 

ever benefit the CCST. 

In contrast, CCST has accumulated value of [Begin Confidential] - 
$ ,  as summarized in Table 1 [End Confidential]. 

D. Future Financial Viability of NAT-CC 

Do you believe that NAT-CC is a financially viable entity in the future? 

No, I do not believe that NAT-CC is a financially viable entity in the future. 

As already discussed, NAT-CC was established for one reason only, "traffic 

pumping." In recent FCC decisions, the FCC has specifically targeted 

"access stimulation," its term for "traffic pumping." 

How has the FCC targeted "traffic pumping?" 

In the FCC's recent Connect America Order, the FCC has an entire section 

titled "Rules To Reduce Access Stimulation." 1p this Order, the FCC 

recognizes the harmful effects of traffic pumping. For example, the FCC 

explicitly states: 

The record confirms the need for prompt Commission action to 
address the adverse effects of access stimulation . . . . (7 662) 

Access stimulation imposes undue costs on consumers, inefficiently 
diverting capital away from more productive uses such as broadband 
deployment. (1 663) 



The record indicates that a significant amount of access traffic is going 
to LECs engaging in access stimulation. ... When carriers pay more 
access charges as a result of access stimulation schemes, the amount 
of capital available to invest in broadband deployment and other 
network investments that would benefit consumers is substantially 
reduced. (7 664) 

Access stimulation also harms competition by giving companies that 
offer a "free" calling service a competitive advantage over companies 
that charge their customers for the service. (7 665) 

... excess revenues that are shared in access stimulation schemes 
provide additional proof that the LEC's rates are above cost. (7 666) 

15 Q. Has the FCC explicitly rejected NAT-CC's premise that assisting Tribal 

16 lands somehow justifies "traffic pumping?" 

17 A. Yes. NAT-CC's premise is essentially a "Robin Hood" defense - it's alright 

18 to "rob the bank as long as the stolen funds are put to good use. However, 

19 the FCC has explicitly rejected NAT-CC's premise that assisting Tribal lands 

20 somehow justifies "traffic pumping." Explicitly, the FCC stated: 

2 1 Several parties claim that access stimulation offers economic 
22 development benefits, including the expansion of broadband services 
23 to rural communities and tribal lands. Although expanding broadband 
24 services in rural and Tribal lands is important, we agree with other 
25 commenters that how access revenues are used is not relevant in 
26 determining whether switched access rates are just and reasonable in 
27 accordance with section 201 (b). . . . Moreover, Congress created an 
28 explicit universal service fund t'o spur investment and deployment in 
29 rural, high cost, and insular areas, and the Commission is taking 
30 action here and in other proceedings to facilitate such deployment. 
31 cn 666) 
32 

33 For example, the Connect America Order has set aside $50 million of the 

34 Phase I Mobility Fund in 2012 specifically for tribal areas, and $100 million 



of the Phase II Mobility Fund annual budget in future years specifically for 

tribal areas. 

How has the FCC addressed the problem of "traffic pumping?" 

The FCC established a process where traffic pumping CLECs such as 

NAT-CC will have to reduce their rates on all intrastate and interstate traffic. 

In just over four years from now, by July I, 2016, NAT-CC will have to 

reduce its rates for all interstate traffic, including "traffic pumping," to 

$0.0007. By July I ,  2017, all traffic will be exchanged on a Bill-and-Keep 

basis, essentially a $0.0000 rate.33 

What effect will a rate of $0.0007 have on NAT-CC's financials? 

At a rate of $0.0007, NAT-CC's business model will almost certainly fail. 

Table 3, below, restates NAT-CC's 201 1 Income Statement assuming all 

lXCs pay the 2016 rate of $0.0007. 

33 Under a Bill-and-Keep arrangement, carriers do not bill each other for terminating the other 
carrier's traffic. In other words, two carriers exchange each other's traffic without compensation 
from the other carrier. Instead, all compensation is received from each carrier's own end-users. 



i 
I 

1 1 [Begin Confidential] 
i 2 Table 3 ! 3 NAT-CC 201 1 Income Statement 

4 Restated for July 2016 Rate of $0.0007 
5 

A B C D E 

Assumptions 
2011 lncome Statement 
Actual I At $0.0007 Row 

6 

Description 
1 Minutes 
2 Sprint - 13% of IXC total 
3 Total Industry Cell D2 113% 
4 Rate , $ 0.0007 July 2016 rate 
5 
6 Gross Revenues Cell D3 * D4 
7 15% Escrow Cell D6 * 15% 
8 Revenues Cell D6 - D7 
9 
10 Expenses 
11 Marketing - Cell D6 75% 
12 All Other Operating Exp. 
13 Total Expenses 
14 
15 Net Income -$ (327,032) 

7 [End Confidential] 
8 

9 As can be seen, at the 2016 rate of $0.0007, and at current demand and 

10 expense levels, NAT-CC will almost certainly lose over $300,000 per year 

11 under the following assumptions: 

12 Sprint's actual interstate and intrastate minutes terminated to 

13 NAT-CC in 201 1 were [Begin Confidential] [End 

14 Confidential], 

15 Sprint's minutes are equal to 13% of the total IXC industry,34 

16 All lXCs pay the $0.0007 rate on every minute, 

34 Sprint Communications Company, L.P., Plaintif, vs. Native American Telecom, LLC, and Crow 
Creek Sioux Tribal Court, Defendants; United States District Court, District of South Dakota, 
Southern Division; Civ. 10-41 10-KES; Order Denying Defendant Native American Telecorn's 
Motion for a Preliminary Injunction; May 31, 201 1, at page 14, Exhibit RGF-9. 

31 



NAT-CC pays Free Conference a 75% "Marketing Fee" to Free 

Conference, which is equal to lowest end of the 75% - 95% payout 

range called for in the NAT-CC - Free Conference Service 

Agreement, and 

All Other Operating Expenses remain unchanged. 

How does this analysis conclude concerning transport rates under the 

FCC's Connect America Order? 

This analysis assumes that by 2016, transport will not be a significant 

source of revenue for NAT-CC under the Connect America Order. While 

the FCC did not address transport rate elements, it did ask for comments 

and suggestions as part of the FNPRM. 

In addition to "traffic pumping," NAT-CC is also engaged in "mileage 

pumping," a deceptive practice of placing the conference calling company- 

owned conference bridge equipment as far away as possible from a tandem 

switch for the sole purpose of inflating transport billings to the IXCs. In 

other words, rather than designing its network in the most efficient manner 

possible, as does any rational company, "mileage pumpers" such as 

NAT-CC intentionally and deliberately design their networks in as inefficient 

manner as possible -just to inflate the transport billings. South Dakota's 

geography is ideal for "mileage pumping." 



It is clear that the FCC wants to discourage the deceptive practice of 

"mileage pumping." Specifically, in the Connect America Order, the FCC 

states: 

Ultimately, we agree with concerns raised by commenters that the 
continuation of transport charges in perpetuity would be 
problematic. For example, the record contains allegations of 
"mileage pumping," where service providers designate distant 
points of interconnection to inflate the mileage used to compute 
the transport charges. Further, Sprint alleges that current incumbent 
LEC tariffed charges for transport are "very high and constitute a 
sizeable proportion of the total terminating access charges ILECs 
impose on carriers today." ... As a result, commenters suggest that 
perpetuating high transport rates could undermine the 
Commission's reform effort and lead to anticompetitive behavior 
or regulatory arbitrage such as access stimulation. We therefore 
seek comment on the appropriate treatment of, and transition for, all 
tandem switching and transport rates in the FNPRM. (1 820) (Bold 
emphasis added.) 

Based on this comment, it would be unreasonable to allow "traffic pumping" 

and "mileage pumping" LECs such as NAT-CC to continue to bill lXCs 

outrageous amounts for transport across vast distances for the sole purpose 

of inflating access billings. 

Assuming the FCC follows through on its intentions to eliminate "mileage 

pumping" by 2016, transport will not be a significant source of revenue for 

"traffic pumping" and "mileage pumping" LECs such as NAT-CC. 

What do you conclude? 



1 A. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 VI. 
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22 Q. 

As already discussed, NAT-CC's sole purpose for existence is to be a 

"traffic pumper." Even in the best of conditions, i.e., if NAT-CC is somehow 

able to convince regulatory and legal authorities to require the lXCs to pay 

NAT-CC's past and current billings, the business model will begin to 

deteriorate immediately due to the forced rate reductions required by the 

FCC's Connect America Order. The NAT-CC business model will almost 

certainly fail by 2016 at a rate of $0.0007, and will certainly fail by 2017 

under Bill-and-Keep. However, regardless of the authoritative decisions, 

NATE, WideVoice, and Free Conference will continue to siphon off at least 

[Begin Confidential] -per year (one-half of the two-year estimate 

of $ from Table 2) from NAT-CC's operations [End Confidential]. 

To the extent IXC's actually have to pay, and at a higher rate, NATE, 

WideVoice, and Free Conference's windfall will be significantly greater. 

However, once the NAT-CC business model inevitably fails, NATE, 

WideVoice, and Free Conference will exit the market, taking their 

accumulated windfall with them, leaving CCST responsible for 51% of 

accumulated losses. 

Summary and Conclusion 

Should NAT-CC be granted certification in South Dakota? 



1 A. No. First, for the reasons set forth in this testimony, the Commission should 

2 deny NAT-CC's request for a Certificate, and should prohibit further 

3 provision of service by NAT-CC to non-tribal members in the state. 

4 

5 Second, if the Commission is inclined to grant certification, it should only do 

6 so after imposing conditions that address the issues raised in this testimony. 

7 

8 Finally, before the Commission grants a Certificate to companies that are 

9 established for the purpose of operating an "access pumping" scheme, the 

10 Commission should consider establishing rules applicable to such 

11 operations, including ways to address "mileage pumping" and the intrastate 

12 rates that apply to this traffic. It is my opinion that high mileage and high 

13 rates are the primary reason that "access pumping" is occurring in rural 

14 states such as South Dakota. 

15 

16 Q. Does this conclude your Direct Testimony? 

17 A. Yes, it does. 
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I i 
I 
I I JOINT VENTURE AGREEMENT 
1 j 
1 
i This Agreement (hereinafter, "Agreement") i s  entered into this 1st day of April, 2009, 
1 

i by and between Crow Creek SiouxTribe (hereinafter, "CCST"), a Sovereign Nation, and 
I 
1 1  
; 
( ! 

Native American Telecom Enterprise, LLC. (hereinafter, "NATE"), a Limited Liability 
,I 

i 1 Company organized under the laws of South Dakota, and Widevoice Communications, 
i 
j i Inc. (hereinafter, "WVC"), a Subchapter-S Corporation organized under the laws of 
1 ! 
i I Nevada. 
I I 
I !  
, , 

I 
I j : 

1 4  
1 .  WITNESSETM 
I [  WHEREAS, CCST's jurisdiction extends t o  the territory within the reservation's 

1 I / 
boundaries as defined by the Constitution and Bylaws of the CCST. 

I i 
i ! WHEREAS, NATE is  a telecommunications management company specializing in ~' 8 

, 8 , v 
Competitive Local Exchange Carrier (hereinafter, "CLEC") management operations on 

. . 
lndian reservations; 

i I 
I 
I I WHEREAS, WVC is a telecommunications traffic management and construction 
i !  
i 1 company specializing in CLEC construction and telecommunications traffic 

I I I I 
connectivity and management operations, and recruitment of traffic partners; 

, 
! i 

WHEREAS, CCSTand NATE and WVC are interested in jointly developing a 
I ~ telecommunications network on the Crow Creek lndian Reservation in South Dakota, 
! the company named "Native American Telecom, LLC" (hereinafter, "NAT-CC"), a 

! Limited Liability Company organized under the laws of South Dakota; 
I 
I WHEREAS, NAT-CC is a CLEC that operates with the authority of the Crow Creek Utility 

1 Authority to  provide Broadband service and an array of other Telecommunication 

1 services within the exterior boundaries of the Crow Creek Indian Reservation and an 
i 
1 array of other Telecommunication services outside the exterior boundaries of the 
I 
i Crow Creek lndian Reservation, and has acquired and controls certain Permissions, 

I Easements, Licenses, Transmission Plans, Business Plans, Preliminary Engineering 
I 
I Design Work, and Other Studies, Plans or Reports relevant to the operation a CLEC 
i 

i network in South Dakota (hereinafter, "Other Assets"); 

I [51 
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NOW THEREFORE, in consideration of the foregoing promises and for other good and 

valuable consideration, the sufficiency of which is hereby acknowledged, and relying 

on each party's respective covenants, representations and warranties, the parties 

agree as follows: 

ARTICLE 1. JOINT VENTURE 

Section 1.01 Articles ofOrganization. 
NAT-CC is organized as a Limited Liability Company under the Laws of South Dakota t o  

construct and operate a CLEC. The Certificate of Organization and Articles of 

Organization for NAT-CC are attached as Exhibit A hereof. Upon Closing of this 

Agreement, NAT-CC will amend its Articles of Organization to  either change its name 

to  "Native American Telecom -Crow Creek, LLC" or establish a d/b/a of Native 

American Telecom - Crow Creek. 

Section 1.02 The Operating Agreement. 
At the Closing Date, NAT-CC will amend the Operating Agreement and will cause the 

adoption of By-laws substantially in the form of Exhibit B hereof. 

Section 1.03 CCST's Capital Contribution. 
At the Closing Date, CCST will contribute the necessary Easements and other Land 

Rights necessary t o  construct and manage the CLEC substantially in the form of Exhibit 

C [easements and rights in perpetuity for the life of NAT-CC] hereof. In exchange for 

the CCST Contribution, CCSTwill retain 51% ownership in NAT-CC subject to  the By- 

laws of NAT-CC. 

Section 1.04 NATE's Capital Contribution. 
At the Closing Date, NATE will transfer all of i t s  rights, title and interest to  the 

Permissions, Licenses and the Other Assets to  NAT-CC. NATE will contribute and be 

responsible for the management of NAT-CC in its daily operations and throughout the 

NAT-CC build-out of the broadband infrastructure. In exchange for the NATE 

Contribution, NATE will retain 25% ownership in NAT-CC subject to  the By-laws of 

NAT-CC. 



i Section 2.05 W C ' s  Contribution. 
i 
I 

At the Closing Date and concurrent with the NATE Contribution, WVC will transfer 
i sufficient funds to  cover all costs of construction and implementation of the Wi-MAX 
I 
I 
I Network, on an "as required" basis, to  NAT-CC in exchange for NAT-CC's Secured 
j 
1 Promissory Note(s), substantially in the form of Exhibit D hereof (the "Secured 
i Promissory Note"). WVC will also construct and maintain the CLEC core elements and 

I infrastructure necessary to  conduct broadband and telecommunication services. In 
1 consideration of WVC's contribution, NAT-CC will execute and deliver a Security 

Agreement(s), substantially in the form Exhibit E hereof and any other documents 
I 
i reasonably required to  constitute a valid and enforceable preferential lien upon all of 

the tangible and intangible assets and contractual rights of NAT-CC, including without 

limitation the Permissions, Easements, Licenses, and Other Assets. WVC will retain 

24% ownership in NAT-CC subject to the By-laws of NAT-CC. 

! 
Section 1.06 Additional Contributions. 

I 

j CCST and NATE and WVC shall cause NAT-CC t o  use i t s  best efforts to  secure financing 

i 
I 

for the development and construction and further build-out of the Network. The 

I 
I 

financing shall be procured from sources available in the market including by not 
[ limited to  Charitable Donations and State and Federal Grants, under such terms and 

1 
i 

conditions as NATE may be able to obtain in i t s  capacity as Manager. In the event that, 

I notwithstanding NAT-CC's best efforts, the required financing is not obtained, NAT-CC 

1 shall first use i t s  own monetary assets and income, thereafter WVC may contribute 

1 the necessary funds to NAT-CC and WVC shall retain the rights to, including without 
I 
I 
I 

limitation, the Permissions detailed in the Secured Promissory Note. 

I Section 1.07 Dissolution. 
i In the event that any Permissions, Easements and/or Licenses necessary to develop 

and construct the CLEC Network are not obtained, either CCST or NATE or WVC may 

terminate this Agreement by giving written notice to  the other parties and CCST and 

NATE and WVC will dissolve NAT-CC. Upon such dissolution (a) CCST shall receive any 

Permissions, Easements, and Licenses contributed by CCST, and shall assume no NAT- 

CC Debt; (b) NATE shall receive any Permissions, Easements, and Licenses contributed 

by NATE; (c) WVC shall receive, a t  its option, all the cash and other liquid assets, other 

tangible assets selected by WVC (the "TangibleAssetsU) and any proceeds from the 



assets sold by NAT-CC at WVC's request, net of the unpaid purchase price of such 

assets, (the "Sold Assets") up to  WVC's total capital investment; (d) WVC shall assume 

financial responsibility for the NAT-CC liabilities consisting of the unpaid purchase 

price of the Tangible Assets; (e) each of NATE and WVC shall be responsible for one 

1 half of al l  outstanding liabilities except for liabilities consisting of the unpaid purchase 
i 
i price of Tangible Assets as stated in Section 1.07 (d), including but not limited to any 

! and al l  legal responsibilities and liabilities, including but not limited to repayment of 

I Grant money, where applicable; and (f) CCST and NATE and WVC shall divide the 
I 
! retained earnings of NAT-CC, net of the return of the WVC capital contribution to  

1 WVC, in proportion to  their respective holdings of NAT-CC. 

Section 1.08 The Closing. 
The closing of the transactions contemplated hereunder shall take place as soon as 

possible following satisfaction or waiver of the conditions set forth in this Agreement, 

or at such other time or place, as CCSTand NATE and WVC may agree (the date of the 

closing, the "Closing Date"). 

! ARTICLE II. DUTIES OF CCST 
i 
! 
1 Section 2.01 Duty to Secure Permissions, Easements and Licenses. 

1 CCST has the duty to  procure and contribute the necessary Permissions and 

i Easements and Licenses to allow the construction and build-out of the CLEC Network 
! 

i on the Crow Creek Indian Reservation. This includes but is not limited t o  the land for 

I the lines, the antenna towers for the wireless telecommunications system, the land 

and buildings for the switches and other equipment, and the land and buildings for 

the local offices, internet library, and other service, sales, operations, and 

maintenance locations. It is understood that NAT-CC may have t o  construct the 

aforementioned structures, the cost ofwhich shall be paid with the funds contributed 

by WVC, subject to the Secured Promissory Note, and reimbursed with revenues and 

profits of NAT-CC, including Federal Grants. Upon repayment, the Secured Promissory 

Note will be satisfied and extinguished. 



I 

1 
1 
] 
4 
1 
! 
; 

I 

i 
1 : 

i 
i j + i  1 

; I 
I i 

Section 2.02 Duty to Protect Assets ofIVAT-CC 

I /  CCST has the duty to  protect the assets of NAT-CC, using i t s  police powers to  protect 
i 

1 againsttheft and vandalism and trespass of and on the physical assets of NAT-CC. 

i I I 
Section 2.03 Duty to Act in the Best Interest ofthe Tribe and Its Members. 

I !  1 ! CCST has the duty to  ac t  in a manner that best serves the interest; of the Tribe and its 
1 1 1  

1 members, which is defined for purposes of this Agreement as the development of 
j i  NAT-CC consistent with the direction of the Board of Directors. To the extent that 
1 1  

I there is a distribution of income from NAT-CC's net earnings, CCST shall use the 
! I  , 8 

' i 
income for improvements on the reservation that benefit tribal members, including 

( I I  
I I 

but not limited to  housing, infrastructure, schools, health care facilities, and 
! i 
I ; 

community facilities. CCSTshall account for all income and expenses that it incurs and 
1 ! 
I i 

provide an Annual Report to  the Tribe. 
I I 
I i 
1 1  \ \ 

I j 
i 

ARTlCLE 111. DUTIES OF NATE 
I i 
! 1 , , 
I ; 

Section 3.01 Responsibility to Obtain Permissions 
I 
I NATE shall have a duty to  obtain all necessary Permissions, Easements, Licenses and 

! 

1 1  Regulatory Approvals needed to perform the construction and build-out of the CLEC 
I i 
i i 

Network, including but not limited to  the ICA agreement between NAT-CC and 
! 

i 1 Midstate. 
! 
! 

i 
Section 3.02 Provision of Subscriber Services, 

: I NATE shall install and manage Subscription Services including Telephony and internet 

I I 
4 i 

Service. NATE shall provide and manage Service Personnel, Installation Personnel, 

; I and Truck Roll Services. NATE shall manage the Installation and, in the event of a 

1 i disconnect of service, the De-Installation of all subscriber equipment. 

i 
i 1 Section 3.03 Provision ofMain tenance Services. 
! I  NATE shall provide on-site personnel for maintenance, additions and changes of radio 
I )  

1 I base site, tower, ancillary equipment and applications servers and conferencing 
1 
I i equipment where required. 
I j 
I ,  i 

I 1  I 

I [91 
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Section 3.04 Provision ofSubscriber Side Equiprnea~t 
NATE shall provide, distribute and manage all subscriber equipment including but not 

limited to the Fixed Wireless Radio Components, the Voice over lnternet Protocol 

("VolP") ATA, the subscriber Firewall Components including but not limited to  a WiFi, 

NAT-CC router, or UPS device, when necessary, as determined by interoperability 

tests. NATE shall maintain an accurate inventory of all equipment. 

Section 3,05 Subscriber Sales Venues. 
NATE shall provide and manage a t  least one storefront, including the procurement of 

fixtures and inventory, and train management personnel necessary to  man and 

operate the storefront. NATE shall also provide and manage the services and 

components necessary to  process mail orders and keep an accurate inventory of all 

sales and equipment. 

Section 3.06 Subscriber Billing. 
NATE shall provide and manage Subscriber Billing Services for, including but not 

limited to, Telephony Services, Long Distance Services, Public lnternet Connectivity 

and Services, and Equipment Rentals or Purchases of Equipment. 

Section 3.07 Subscriber Support Services. 
NATE shall provide and manage Subscriber Support Services including but not limited 

to  a "Help Desk" Call Center for Changes in Service, Service Activation, Service De- 

Activation, Billing Inquiries, Collections, and Disputes. 

Section 3.08 Yellow Pages Listing and CLEC Web Site Resources. 
NATE shall provide and manage "Yellow and White Pages" Listing Services and Web 

Site Resources including a Tribal Portal and a Home Page for the CLEC. 

; I 
i I Section 3.09 Relationship with Residents of the Crow CreekReservation. 
I i i  NATE shall have a duty to maintain a working relationship with the residents of the 
1 j 

, Crow Creek Indian Reservation and to  serve as arbitrator in the event of any disputes 
I !  
! by the Crow Creek residents relating to NAT-CC and i t s  operations. NAT-CC shall seek 
i 

the assistance of CCST where practicable t o  resolve such disputes. 



I 

1 ;  . 
i 1 

I 

j 
I I 
8 i 

Section 3.10 Establishment of Wi-PnAXNetwork on Crow Creek Resewation. 
I ' NATE shall, together with WVC, and working with CCST, design and implement a Wi- 
I I 
I MAX network on the Crow Creek Sioux reservation that includes a minimum of one 1 / 
i 1 base site, an antenna tower, equipment shelter, and equipment for the operation and 

~ ! maintenance of the broadband and telephony network on the reservation. 
i 1 
1 i 

I Section 3.61 Government Relationship and Grants. 

I ! NATE shall have a duty to maintain and develop government relations and seek and 

apply for State and Federal Grant money wherever NAT-CC may qualify. 
1 
I 

I I Section 3.12 Ffnanciab Statements. 
I , NATE shall maintain and provide regular up-to-date accounting of a l l  Income and 

1 i 

i Expenses, Assets and Liabilities and Retained Earnings, of NAT-CC, including but not 
! 1 
I j  
1 : 

limited to  Projected Expenses, and shall provide at least Quarterly Reports. In 
1 I 
! i addition, the latest Financial Statements and Reports shall be made available t o  
i 
I /  
: I 

Directors upon their request within 96 hours or three business days. 

! i 
I i 

1 ! ; ,  
I i 
1 I 

ARTICLE IV. DUTIES OF WVC 

j Section 4.01 Building the Network. 

! ; WVC shall design, construct, and maintain the CLEC Network, including but not limited 

1 1 to  the Switch and all trunk side equipment and facilities, using either its own 
I i 
I personnel or certified contractors. WVC shall provide CLEC Administration Services 

i~ i 
that include Code Administration and New and Existing Project Administration 

I !  
i 

involving disparate regulatory and industry entities. 

I 
! . . 
1 1  Section 4.02 Provision of Connectivity to the Network 

I / WVC shall provide trunk-side broadband, telephony, and other connectivity services 
j , , including VolP (SIP), Internet, and Local Exchange Telephone Service, connectivity, for  

j the telecommunications network established on the Crow Creek Indian Reservation. 
i : 
1 1  , ! 

WVC shall design the network connectivity to achieve the performance requirements 

established by NAT-CC. I ! I I 

I i 
1 1  [Ill 
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: 1 
I ; 
j Section 4.03 Provision ofSewices. 

; I WVC shall provide "Class 5" residential and simple small business telephony services 

i 
via VolP to include the following features where allowed and available: Anonymous 

i Call Rejection *77; Call Forwarding (Busy *88, Fixed, No Answer); Call Waiting; 3-Way 
j i 
i I Call Waiting; Calling Name Delivery; Call Restriction for Caller ID; Call Return; Call 
I 1  i i Hold; Calling Name Block for Outgoing Calls; Direct Inward Dialing; Direct Outward 
I i I / 
i 

Dialing; Remote Call Forwarding; Remote Call Forwarding Activation; Repeat Call *66; 
j Speed Dialing 8 & 30; Message Waiting Indicator-Stutter Dial Tone; and Multi-line 
I i I 

I 1 Hunt Groups. 
I I 
I 1 Section 4.04 Provision of Switching and Trunk-Side Transport to the PSTN, 
1 1 WVC shall provide switching and trunk-side Transport of Local, Long Distance, and 1 I 
i i International Inbound and Outbound Calls to the PublicSwitched Telephone Network 
i i 
! I ("PSTN"), including Operator Services (0 + Dialing), Directory Assistance Services (411), 
I 

1 and Emergency Services (911). 
i i 

Section 4.05 Tracking of Subscriber Side Lines. 
WVCshall provide and manage and keep inventory of Lines in Service and VolP Lines 

Registered, and keep Call Detail Records and Call Ratings Reports as an aggregate per 

line. 

Section 4.06 Maintenance of the Network 
WVC shall be responsible for the maintenance and repair of the trunk side of the CLEC 

Network and its Equipment using either its own personnel or certified contractors. 
I 

1 Section 4,07FinancialStatements of WI/C Cost Center, 

1 ( WVC shall maintain and provide regular.uprto-date accounting of all Income and 
1 1  
j i 

Expenses, Assets and Liabilities and Retained Earnings, of NAT-CC, as they pertain to  
i j  
1 
I !  

the WVC cost center, including but not limited to  Projected Expenses, and shall 
' >  

! provide a t  least Quarterly Reports. In addition, the latest Financial Statements and 

1 1  Reports shall be made available to  Directors upon their request within 96 hours or 

i I three business days. 
I 



ARTICLE V. DUTY OF CONSTRUCTIVE TRUST OVER COMPANY 
OPPORTUNHTES 

Section 5.01 Duty of Constructive Tmst Over Company Opportunities. 
No Associate, Director or Employee (a "NAT-CC Official") of NAT-CC shall usurp a 

Company Opportunity. A Company Opportunity is a business opportunity which 

becomes known to a NAT-CC Official, whether it is a CCST Official or a NATE Official or 

a WVC Official, due t o  hisjher position within the company. In such an instance the 

Opportunity or Knowledge belongs to  NAT-CC, and the Officials owe a duty (a 

fiduciary duty) not to use that Opportunity or Knowledge for their own benefit. Each 

Official agrees to hold such Opportunities in Constructive Trust for the Company, and 

use of such knowledge for an Opportunity that therefore does not inure to  NAT-CC, 

whether or not it results in a direct financial benefit, will be considered a usurpation 

resulting in the right to damages, including punitive damages for the improper 

appropriation. NAT-CC may also obtain an injunction to prevent someone's use of the 

Knowledge or Opportunity. It is agreed that this principle will be applied to  

relationships entered into prior to the formation of NAT-CC but for the formation of 

NAT-CC would have been less significant. If one or more Partners of NAT-CC violate 

their fiduciary duty as explained in this agreement, then that Partner(s) shall not 

benefit in any action by NAT-CC by way of ownership in NAT-CCfrom an award of 

damages of any kind. Rather, such an award will inure to the Partner(s) that have not 

violated the Company Trust. 

i I 
ARTICLE VI. STRUCTURE AND COMPENSATION 

- 

Section 6.01 Net Profits. 
Net Profits is defined as: (1) revenue generated from the provision of service t o  end 

user customers, including customer payments and universal service support, but does 

not include other sources of revenue, such as access charges, related to services 

provided by third-party businesses to  locate on the reservation unless separately 

identified as NAT-CC revenue in an agreement with third-party businesses; minus (2) 

costs associated with the build-out, operation, and maintenance of the 



telecommunications network on the Crow Creek reservation, including repayment of 

debt, interest, taxes, and maintenance and operations expenses. 

Section 6.02 CCST Compensation. 
CCST is entitled to 51% of the Net Profits of NAT-CC, subject to the Secured 

Promissory Note, and subject to the management decisions regarding use of revenues 

for expansion, and use of revenues for retained earnings. 

I !  
1 1  

Section 6.03 NATE Compensation. 
I NATE is entitled to 25% of the Net Profits of NAT-CC, subject to the Secured 1 I Promissory Note, and subject to the management decisions regarding use of revenues 
1 

1 for expansion, and use of revenues for retained earnings. 
1 

Section 6,04 W C  Compensation. 
WVC is entitled to 24% of the Net Profits of NAT-CC, subject to the Secured 

Promissory Note, and subject to the management decisions regarding use of revenues 

for expansion, and use of revenues for retained earnings. 

Section 6.05 Grants. 
To the extent allowed, assets acquired by donation, gift or grant will be used first for 

the satisfaction of the Secured Promissory Note, and second for the operation and 

expansion of NAT-CC. Where possible, these assets will be used to pay for ordinary 

and extraordinary operating expenses. Nothing in this Agreement prevents the 

distribution of such assets to the Partners, where allowed. 

Section 6.06 W V C  and NATE Cost Passthrough. Escrow for On-Going Operotion 
and Maintenance Costs. 
NATE and WVC will incur expenses related to the operation and maintenance of the 

Crow Creek telecommunications network that may not be readily segregated from 

other operation and maintenance expenses incurred by NATE and WVC. To cover 

such expenses, 15% of gross revenues of NAT-CC shall be set aside and placed in an 

escrow account for the benefit of NATE and WVC. 

Section 6.07 Voting Rights. 
(a) Regarding decisions affecting the physical health and financial success and well- 

being of the Crow Creek Indian Reservation and its Citizens, CCST shall have 



51%, NATE shall have 25%, and WVC shall have 24% of the voting power of 

I NAT-CC. 

(b) Regarding decisions affecting the regular and ordinary operations of the CLEC 
! and the CLEC Network, NATE shall have the authority to  make decisions 
j 
I 

concerning the regular and ordinary operations of the CLEC and the CLEC 
! 
I Network as it affects the Crow Creek Indian Reservation, i t s  Citizens and 

Customers. Where disagreements, disputes or conflicts arise regarding the 

operations of the CLEC and the CLEC Network, resolution will be accomplished 

through a Majority Rule vote of the designated Board of Directors, each 

director having one equally weighted vote. 

(c) WVC shall have authority over the normal operations of NAT-CC as it affects the 

technical aspects of NAT-CC including but not limited to  traffic flow over the 

Network. Where disagreements, disputes or conflicts arise regarding the 

operations of the CLEC and the CLEC Network, resolution will be accomplished 

through a Majority Rule vote of the designated Board of Directors, each 

director having one equally weighted vote. 

I I 

I < 

I 
ARTICLE VII. OWNERSHIP TRANSFERS 

Section 7.06 Restrictions on Transfers of Ownership. 
Neither CCST nor NATE nor WVC will Transfer (directly, indirectly or in bankruptcy) 

any of its NAT-CC ownership interests (including any contractual rights), whether by 

operation of law or otherwise, prior to the Expiration Date (as defined in Section 7.02 

of this Agreement). As used in this Agreement, the term "Transfer" shall include any 

sale, pledge, gift, assignment or other disposition of, or encumbrance of, NAT-CC. 

Section 7.02 Right of First Refusal and Right to Join in Sale. 
CCSTor NATE or WVC may Transfer any of its NAT-CC ownership t o  any third party if it 

receives a bona fide offer (the "Offer") from a reputable, financially responsible 

person ("Third Party") and not less than Sixty (60) Days prior t o  the closing date of the 

proposed sale, gives written notice thereof (the "Notice of Transfer") to  the Other 

Parties (the "Optionees") subject to  the provisions of this Section 7.02: 



(a) The Notice of Sale shall state that a bona fide offer has been received and shall 

contain all the Terms and Conditions of the Offer and a copy of a l l  supporting 

documents. 

(b)The Optionees shall have the option (the "Option") for a period of Thirty (30) 

Days (the "Option Period") after receipt of the Notice of Sale to: (i) if the 

Transfer is of all of the Transferring Partner's NAT-CC ownership, commit to  

purchase all, but not less than all, of the NAT-CC ownership of the Transferring 

Partner on the same terms and conditions as set forth in the Offer; or (ii) if the 

Transfer is a sale or exchange of less than all of the Transferring Partner's NAT- 

CC ownership, electto join in the sale or exchange, in each case by delivering 

written notice of its election to  the Transferring Partner within the Thirty (30) 

Day period. 

(c) If the Optionees elect to purchase the NAT-CC ownership, the closing of the 

purchase shall take place on the date designated as the Closing Date of the 

Offer, but in no event later than Thirty (30) Days after the expiration of the 

Option Period, in the offices of NAT-CC, or a t  such other time and place as may 

be mutually agreed upon in writing by the Transferring Partner and the 

Optionees. 

(d) If two Optionees express their desire to  acquire the NAT-CC ownership of the 

Transferring Partner, then each Optionee will have the Option to  purchase 50%, 

in equal shares, of the Transferring Partnefs interest. In the event that one 

Optionee wishes to  purchase less than 50% of theTransferring Partner's 

interest, then the other Optionee will have the Option to  purchase all of the 

remaining interest of the Transferring Partner. 

(e) In the event the Optionee: (i) fails to exercise the Option within the Option 

Period; or, (ii) after electing to  purchase the Transferring Partner's ownership 

interest, fails to  close the purchase hereunder (unless such failure to  close is 

attributable to  the action or inaction of the Transferring Partner), the Option t o  

Purchase shall Expire (the "Expiration Date") and the Transferring Partner shall 

have the right to  Transfer the NAT-CC ownership interest t o  the Third Party 

designated in the Notice of Transfer in accordance with the terms of the Offer. 

However, as a condition to  the effectiveness of such transfer, the Third Party 

shall thereupon become a party to  this Agreement with the same rights and 



obligations of the Transferring Partner and, shall confirm such fact by executing 

a counterpart of this Agreement. 

(f) The provisions of this Section 7.02 shall not be applicable t o  a Qualified Public 

Offering (as defined in Section 7.04) of this Agreement. 

Section 7.03 Prohibited Transfers. 
Notwithstanding anything to  the contrary provided in this Agreement, neither CCST 

nor NATE nor WVC willTransfer any of its ownership interest, to  any person (other 

than CCSTor NATE or WVC): (i) that competes directly or indirectly with NAT-CC in the 

"Business"; (ii) if such a person's ownership interest in NAT-CC would create a 

reasonable expectation of future complications for either NATE or WVC; or (iii) if such 

person's ownership interest in NAT-CC would breach the ownership percentage 

limitations imposed upon NAT-CC by the United States federal communications laws, 

or any federal law, or the laws of the Crow Creek Utility Authority, or the rules and 

regulations promulgated thereunder, or any other regulatory authority or court in the 

exercise of its lawful jurisdiction. 

Section 7.04 Termination of Restrictions. 
Upon the sale of NAT-CC ownership interests as part of a firm commitment 

underwritten public offering or widely distributed private placement underwritten by 

a nationally recognized full-service investment bank (a "Qualified Public Offering"), a l l  

restrictions imposed upon the transfer of NAT-CC ownership, corporate governance, 

and corporate action through this Agreement shall expire. 

ARTICLE VIII. CORPORATE GOVERNANCE 

Section 8.01 Board of Directors. 
The Board of Directors shall consist of Nine (9) members. Three (3) members of NAT- 

CC's Board of Directors shall be designated by CCST, Three (3) members of the Board 

of Directors shall be designated by NATE and Three (3) members of the Board of 

Directors shall be designated by WVC. Each designated director shall serve at the 

pleasure of the designating person and shall be removed upon the request of the 

designating person. Any vacancy in the Board of Directors shall be filled by a director 

nominated by the person that designated the director being replaced. 



1 
1 Section 8.02 Meetings ofthe Board of Directors. 
i 
I 

NAT-CC's Board of Directors shall meet a t  least quarterly until such time as the Board 

1 of Directors determines that meetings of such frequency are no longer required. In 
1 
I 
! addition, any director shall be entitled to  call a special meeting of the Board if a 

I 
meeting has not been held within the prior Ninety (90) Days. NAT-CC shall reimburse 

I members of the Board of Directors for the customary and reasonable expenses of 1 
i 

attending the meetings of the Board of Directors. 

ARTICLE PX. ADDITIONAL COVENANTS 

Section 9.01 Best Efforts. 
Subject to the terms and conditions of this Agreement, each party will use 

commercially reasonable efforts to  take, or cause to be taken, a l l  actions and to do, o r  

cause to be done, all things necessary or desirable under applicable laws and 

regulations to  consummate the transactions contemplated by this Agreement. CCST 

and NATE and WVC each agree to  execute and deliver such other documents, 

certificates, agreements and other writings and to take such other actions as may be 

necessary or desirable in order to  consummate or implement expeditiously the 

transactions contemplated by this Agreement. 

Section 9.02 Nondisclosure of Conpidential Information. 

(a) Each of CCST, NATE and WVC hereby agrees that it will not use Confidential 

lnformation (as defined below) for its own purposes or for the purposes of any 

person other than NAT-CC and will not disclose Confidential lnformation t o  any 

person (other than its directors, officers or employees), except: (i) to  the extent 

required by law; (ii) with the prior written permission of the other party; or (iii) 

in the case of NATE, to  the extent required to comply with its obligations under 

the Management Contract. Each of CCST and NATE and WVC also agrees t o  take 

all reasonable precautions to  prevent inadvertent disclosure or use of such 

Confidential lnformation by its directors, officers or employees and shall forever 

maintain confidential and in complete secret such Confidential lnformation 



1 except as to any item or portion thereof that is or becomes publicly known 
; 1 
1 / 

through no fault of itself. 

i ; (b) For purposes of this Section 9.02 the term "information" includes without 
I 

I 1 limitation, information relating directly or indirectly to: research and 
1 ,  

I 
i 1 

development; patent, trademark, and copyright development and licensing 

thereof; trade secrets and inventions; formulas, designs, drawings, 

specifications and engineering; processes and equipment; financing, 

distribution, marketing, sales, customer services, and operation techniques, 
I ,. 

' I 
strategies and maintenance costs; price lists, pricing policies and quoting 

I 
1 procedures; financial and accounting information; names of customers and 

! 
i 

their representatives; potential business of promotional opportunities; 

computer and technology fundamentals, programs, database, and software; 

and the type, quantity, quality and specifications of services given to  clients. 

(c) The term "Confidential Information" means facts, details, intelligence, content, 

materials, ideas, or information, whether or not contained in books, records, 

statements, or plans, which: (i) are proprietary to  NAT-CC; (ii) are provided to  

NAT-CC by CCST or NATE or WVC pursuant to  the Management Agreement; (iii) 

are designated or deemed or treated as confidential by NAT-CC; (iv) are not 

generally known by outside personnel; (v) are known by CCST or NATE or WVC 

through its ownership of, or services rendered to  NAT-CC; or (vi) are provided 

or available to  NAT-CC and required t o  keep in confidence pursuant to  any 

agreement. 

Section 9.03 Filing ofAgreement. 
A copy of this Agreement, as amended from time to  time, shall be filed with and 

retained by a designated representative of each of the three Partners of NAT-CC. 

Section 9.04 Company Designee. 

I Designated rights granted to NAT-CC by the terms of this Agreement may be exercised 

by such person, persons, entity or entities as the Board of Directors of the Company, 

in i t s  sole discretion, shall designate acting by vote or unanimous written consent. 



Section 9.05 Attorneys and Auditors. 
CCSTand NATE and WVC shall cause NAT-CC to retain outside attorneys and 

consultants, as necessary, for the start-up and continued operation of NAT-CC. Any 

expenses incurred prior to  the execution of this Agreement shall be reviewed and, i f  

directly related to  the establishment of NAT-CC and reasonable, approved for 

payment. 

! 

! i i 

i 

j 

I 

I 

; 
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; I  ARTICLE X. REPRESENTATIONS AND WARMNTIES OF CCST 
1 ! 
1 I CCST hereby represents and warrants to NATE and WVC that: 

1 1  
i ,  

I 1  
Section 10.01 Existence and Bower, 

i j  CCST is a validly existing Indian Tribe duly recognized by the United States 
I !  
i j  

Government operating under the laws of the Crow Creek SiouxTribe and has all 
1 1  
, requisite power, authority and legal right to  conduct its affairs as a Sovereign Nation 
1 ! 

1 as defined under the Laws of South Dakota and of the United States Government. 

1 
I Section 10.02 Authorization. 

1 (a) The execution, delivery and performance by CCST of this Agreement and the 

; documents to be delivered in connection herewith are within CCST's powers 
i 
j 

and have been duly authorized by its Tribal Counsel and the Crow Creek Utility 

I Authority and, upon execution thereof will be duly executed and delivered by 
1 : 
I CCST. 
I , (b) This Agreement constitutes the valid and binding agreement of CCST, 
i I enforceable against it in accordance with its terms, except as such 
1 1 enforceability may be limited by bankruptcy, insolvency, reorganization, 
I I 
1 I moratorium and similar laws relating to  or affecting creditors generally, by 
i I 

I general equity principles (regardless of whether such enforceability is 
i ! 

i considered in a proceeding in equity or a t  law) or by an implied covenant of 
1 1  good faith and fair dealing. 1 i 
I 
' I  

i 
I I 
i 
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I !  
1 I 
1 i 

! 

I 1 Section 10.03 Governmental Authorization. 
I 1 The execution, delivery and performance by CCST of this Agreement and the 

1 i documents to be delivered in connection herewith require no approval or other action 
i 

by or in respect of, or filing with, any Tribal or United States Governmental Authority. ! 1 
1 1  Section 10.04 NQ~-Contravention. 
j I 

The execution, delivery and performance by CCSTof this Agreement and the 

1 I documents to be delivered in connection herewith do not and will not: (i) contravene 
1 
j ; or conflict with any other governing document o f  CCST; (if) assuming compliance with 
1 i 
I I 

! i matters set forth in Section 10.02 and Section 10.03, contravene or conflict with or 

I constitute a violation of any provision of any Tribal or United States law, regulation, 
I I !  judgment, injunction, order or decree binding upon or applicable t o  CCST. 

i I 
Section 60.05 Ownership. 
CCST is currently the record and beneficial owner of each of the Easements, Licenses 

and the Other Assets and will transfer and deliver the Easements, Licenses and the 

Other Assets to  NAT-CC free and clear of any liens or encumbrances. 

Section 10.06 Finder's Fees. 
There is no investment banker, broker, finder or other intermediary which has been 

retained by or is authorized to  act on behalf of CCST who might be entitled t o  any fee 

or commission from NATE or WVC or NAT-CC upon consummation of the transactions 

contemplated herein. 

i Section 10.07 Litigation. 

i There is no pending or to CCST's knowledge threatened claim or litigation that could 
1 1  

1 affect CCST's title and interest in the Licenses or Easements and no events or 
i circumstances have occurred that may result in any such claim or litigation or any , : action that might interfere with the execution of the terms of this Agreement. 
i I 



ARTICLE XI. REPRESENTATIONS AND WARRANTIES OF NATE 
NATE hereby represents and warrants to CCST and WVC that: 

Section 11.02 Organization and Existence, 
NATE is a Limited Liability Company organized, validly existing and in good standing 

under the laws of South Dakota. 

Section 2 1.02 Company Authorization. 
(a) The execution, delivery and performance by NATE of this Agreement and the 

transactions contemplated herein are within its company powers and have 

been duly authorized on the part of NATE. 

(b) This Agreement constitutes the valid and binding agreement of NATE, 

enforceable against it in accordance with its terms except as such enforceability 

may be limited by bankruptcy, insolvency, reorganization, moratorium and 

similar laws relating to  or affecting creditors generally, by general equity 

principles (regardless of whether such enforceability is considered in a 

proceeding in equity or a t  law) or by an implied covenant of good faith and fair 

dealing. 

Section 2 1.03 Governmental Authorization. 
The execution, delivery and performance by NATE of this Agreement and the 

documents to  be delivered in connection herewith require no approval or other action 

by or in respect of, or filing with, any Tribal or United States Governmental Authority. 

Section 12.04 Non-Contravention. 
The execution, delivery and performance by NATE of this Agreement and the 

documents to be delivered in connection herewith do not and will not: (i) contravene 

or conflict with the Certificate of Organization or By-laws or any other governing 

document of NATE; (ii) assuming compliance with matters set forth in Section 11.02 

and Section 11.03, contravene or conflict with or constitute a violation of any 

provision of any Tribal or United States law, regulation, judgment, injunction, order or 

decree binding upon or applicable to  NATE. 



I 
1 

l j i  
! I !  

1 i 
I I 

1 
1 ;  I 

1 1 ;  1 Section 11.05 Ownership. 
i I NAT is currently the record and beneficial owner of Permissions, Licenses and Other 1 1  
1 

Assets controlled by NATE and NATE shall direct NAT to transfer and deliver the 

i 1 Permissions, Licenses and the Other Assets to NAT-CCfree and clear of any liens or 

i I encumbrances. 
j 

I 1 Section 11.06 Finder's Fees. 
1 There is no investment banker, broker, finder or other intermediary which has been 

8 8 

1 i retained by or is authorized to act on behalf of NATE who might be entitled t o  any fee 
, 
I or commission from CCST, WVC or NAT-CC upon consummation of the transactions ~ I 
! I I contemplated herein. 

~ 
i Section 11.07 Litigation. 
i I There is no pending, or to NATE's knowledge, threatened claim or litigation that could 

1 I affect NATE's title and interests and no events or circumstances have occurred that 
i 1 1  may result in any such claim or litigation. 

! 
1 ! 
1 1 

j ARTICLE XII. REPRESENTATIONS AND WARRANTIES OF W C  
WVC hereby represents and warrants t o  CCST and NATE that: 

1 Section 12.01 Organization and Existence. 1 
1 I WVC is a Subchapter-S Corporation duly incorporated, validly existing and in good 

1 i standing under the laws Nevada. 

1 1 Section 12.02 Corporate Authorization. 
! i , : (a) The execution, deliveryand performance by WVC of this Agreement and the 

1 ! I transactions contemplated herein are within its corporate powers and have I i 
1 1  been duly authorized by all necessary corporate or other action on the part of 
1 :  
1 wvc. 
1 I (b) This Agreement constitutes the valid and binding agreement of WVC, 
1 i 
I i 

enforceable against i t  in accordance with its terms except as such enforceability 

may be limited by bankruptcy, insolvency, reorganization, moratorium and 
I I  i similar laws relating to or affecting creditors generally, by general equity 

1 1  principles (regardless of whether such enforceability is considered in a 

1 i 

i 1 [231 
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proceeding in equity or a t  law) or by an implied covenant of good faith and fair 

dealing. 

Section 12.03 Governmental Authorization. 
The execution, delivery and performance by WVC of this Agreement and the 

documents to be delivered in connection herewith require no approval or other action 

by or in respect of, or filing with, any Tribal or United States Governmental Authority. 

Section 12.04 Nan-Contravention. 
The execution, delivery and performance by WVC of this Agreement and the 

documents to be delivered in connection herewith do not and will not: (i) contravene 

or conflict with any the Articles of Incorporation or By-laws or any other governing 

document of WVC; (ii) assuming compliance with matters set forth in Section 12.02 

and Section 12.03, contravene or conflict with or constitute a violation of any 

provision of any Tribal or United States law, regulation, judgment, injunction, order or 

decree binding upon or applicable to  WVC. 

1 Section 12.05 Finder's Fees. 
i ( 
i 1 There is no investment banker, broker, finder or other intermediary which has been 

1 i retained by or is authorized to  act on behalf of WVC who might be entitled t o  any fee 
i I 
1 

or commission from CCST or NATE or NAT-CC upon consummation of the transactions 
i I 1 contemplated herein. 
I I 

Section 12.06 Litigation. 
There is no pending, or to  WVC's knowledge, threatened claim or litigation that could 

affect WVC's title and interests and no events or circumstances have occurred that 

may result in any such claim or litigation. 

ARTICLE XIII. INDEMNIFICATION 

Section 13.01 CCST's and WVC's and NAT-CCWight to indemniffcation. 
NATE will indemnify CCST and WVC and NAT-CC, and hold CCST and WVC and NAT-CC, 

and their respective present and future directors, officers and employees, harmless 

from any and all liabilities, losses, obligations, claims, costs and expenses (including 



without limitation court costs and reasonable attorneys fees) of any type or nature 

that CCSTor WVC or NAT-CC may suffer or incur as a result of or relating to: (i) the 

breach or inaccuracy, or any alleged breach or inaccuracy, of any of the 

representations, warranties, covenants or agreements made by NATE in this 

Agreement or in any of the exhibits hereof; or (ii) any acts or omissions of NATE 

occurring prior to the Closing Date. 

I Section 13.02 NATE's and WC's  and NAT-CC's Right to Hndemnification. 
CCSTwill indemnify NATE and WVC and NAT-CC, and hold NATE and WVC and NAT- 

i 
CC, and their respective present and future directors, officers and employees, 

I harmless from any and al l  liabilities, losses, obligations, claims, costs and expenses 

I (including without limitation court costs and reasonable attorneys fees) of any type or 
i 
1 nature that NATE or WVC or NATE may suffer or incur as a result of or relating to: (i) 
1 

I the breach or inaccuracy, or any alleged breach or inaccuracy, of any of the 

i representations, warranties, covenants or agreements made by CCST in this 
i 
I Agreement or in any of the exhibits hereof; or (ii) any acts or omissions of CCST 
i 
I 
I 

occurring prior to the Closing Date. 

Section 13.03 CCST's and NATE's and MAT-CC's Right to Indemnification. 
WVC shall indemnify and hold CCST and NATE and NAT-CC, and their respective 

present and future directors, officers and employees harmless from any and al l  

liabilities, losses, obligations, claims, costs and expenses (including without limitation 

court costs and reasonable attorneys fees) that CCST or NATE or NAT-CC may suffer or 

incur as a result or relatingto: (i) the breach or inaccuracy, or any alleged breach or 

inaccuracy, of any representations, warranties, covenants or agreements made by 

WVC in this Agreement or in any of exhibits hereof; or (ii) any acts or omissions of 

WVC occurring prior to  the Closing Date. 

I 

I Section 13.04 Notice. 

i The party seeking indemnification hereunder (for purposes of this Article XIII, 

1 "lndemnitee") shall promptly, and within Thirty (30) Days after notice t o  it (notice to  

lndemnitee being the filing of any legal action, receipt of any claim in writing, or 

I s~milar form of actual notice) of any claim as to  which it asserts a right t o  
I indemnification, notify the party from whom indemnification is sought (for purposes 



I i 

i ! 

i I 
1 j 

of  this Article XIII, "lndemnitor") of such claim. If notice is given, Indemnitor shall 

1 I promptly indemnify lndemnitee upon receipt of any such notice. The failure of 
' i i i 
I I 

lndemnitee to give such notification shall not relieve the lndemnitor from any liability 
\ !  

i I that it may have pursuant to this Agreement unless the failure to  give such notice 

1 1 1  
within such time shall have been prejudicial and in such case only to the extent 

1 :  
; i thereof, and in no event shall the failure t o  give such notification relieve the 

i I lndemnitor from any liability it may have other than pursuant to  this Agreement. In 1 I 
! 

i j  the event that the lndemnitor fails to fully indemnify the lndemnitee within Ten (10) 

i ; Days after the lndemnitee's right to indemnity hereunder is notified to  the 

Indemnitor, without any legally valid reason to deny its obligations to  indemnify, the 
I I j 1 lndemnitor shall be liable to pay the amount claimed. 

I 
1 1  Section 13.05 Third-Party ~lairns. 
1 1  If any claim for Indemnification and Hold Harmless by lndemnitee arises out of a claim, 

I I I by a person other than lndemnitee, lndemnitor may, by written notice t o  indemnitee; 
1 

i undertake to conduct any proceedings or negotiations in connection therewith or 

1 1  necessary to defend lndemnitee and take all other steps or proceedings to settle or 
I i ~ I defeat any such claims or to employ counsel to  contest any such claims; provided that 
I ! 
I ; lndemnitor shall reasonably consider the advice of lndemnitee as t o  the defense of 
I I such claims, and lndemnitee shall have the right to  participate, a t  its own expense, in 

i 1 
i j  

such defense, but control of such litigation and settlement shall remain exclusively 
! i 
i with lndemnitor. lndemnitee shall provide all reasonable cooperation in connection 
i 
i 

I with any such defense by Indemnitor. Counsel, filingfees, court fees and other costs 
! I I i 
I !  

or expenses of all proceedings, contests or lawsuits with respect t o  any such claim or 
1 

1 asserted liability shall be borne by lndemnitor. If any such claims is made hereunder 
1 I i 1 and lndemnitor does not elect to undertake the defense thereof by written notice to  
i t  Indemnitee, lndemnitee shall be entitled to  control such litigation and settlement and 

1 I shall be entitled to indemnity with respect thereto pursuant to  the terms of this 
I I 

1 Article XIII. To the extent that lndemnitor undertakes the defense of such claim by 

I written notice to  lndemnitee and diligently pursues such defense at its expense, 

I lndemnitee shall be entitled to indemnification hereunder only t o  the extent that such 
I 

i defense is unsuccessful as determined by a final and unappealable judgment of a 

court of competent jurisdiction, or by written acknowledgment o f  the parties. 
I 

I 17-61 

I 

I 
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I I 

1 1  
! 

! 

1 i 
; 

j ! i  1 

i i /  ARTICLE XHV. DEFAULTS 

] I !  I Section 14.01 Defaults. 
N i l  The occurrence of any of the following events shall constitute an "Event of Default" 

l i i  for purposes of this Agreement on the part of the party with respect to  which such 
8 ; 
I 

1 1  
event occurs (the "Defaulting Party"): 

'i I 

I ; /  (a) The institution by the Defaulting Party of proceedings of any nature under any 
1 

I laws of any jurisdiction, whether now existing or subsequently enacted or 
i j  

I ' i ~  amended for the relief of debtors wherein such party is seeking relief as a 

i debtor; 
i j 
I I (b) A general assignment by the Defaulting Party for the benefit of creditors; 

I I (c) The institution against the Defaulting Party of a case or other proceeding under 
i 
\ I 
I i any bankruptcy or similar laws as now existing or hereunder amended or 
1 I 

1 I 
becoming effective, which proceeding is not dismissed, stayed or discharged 

l 1  within a period of Sixty (60) Days after the filing thereof; 
1 i 

I / (d)The appointment of a receiver for a l l  or substantially all of the Defaulting Party's 
i business or assets on the grounds of insolvency, and such appointment is not 
j I I i vacated within Sixty (60) Days of such occurrence; 

i 
I / (e) The admission by the Defaulting Party in writing of its inability t o  pay its debts 
I 1 1 

as they come due; 
i 

: i 
(f) The breach by the Defaulting Party of any of the material provisions contained 

1 1 / in this Agreement; 

I 1 ' Section 14.02 Remedies. 

1 Upon an Event of Default, pursuant to  Sections 14.01(a) through (f), inclusive, the 

other party(s) (the Non-Defaulting Party), may elect to  dissolve NAT-CC or purchase i ; 
1 , I  the ownership interest of the Defaulting Party. In the event, that the Non-Defaulting 
I ,  

i l  Party elects to  dissolve NAT-CC, the Defaulting Party, as applicable, shall vote its 

1 i ownership interest in NAT-CC to effect such dissolution. 

I i 
1 i 

! 
1 

I I 
1 I271 
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ARTICLE XV. TERMINATION 

Section 15.01 Grounds for Termination. 
This Agreement may be terminated at any time: (i) by mutual written agreement of 

CCST and NATE and WVC; or (ii) by either CCST or NATE or WVC if the transactions 

contemplated by Sections 1.01,1.02, 1.03, 1.04, 1.05 and 1.06 shall not have been 

consummated on or before May 30,2009, or such other date, if any, as CCST and 

NATE and WVC shall agree in writing; provided that no party may terminate this 

Agreement pursuant to this clause i f  such party's failure to fulfill any of i t s  obligations 

under this Agreement shall have been the reason that the transactions contemplated 

herein shall not have been consummated on or before such date; and (iii) by either 

CCST or NATE or WVC if another party is then in material breach of this Agreement, 

and the terminating party(s) is not then in material breach of this Agreement. The 

party desiring to terminate this Agreement pursuant to this Section 15.01 shall give 

Five (5) Business Days notice of such termination to the other parties. 

Section 15.02 Effect of Termination. 
I f  this Agreement is terminated as permitted by Section 15.01 such termination shall 

be without liability to any party (or any director, officer, employee, agent, consultant 

or representative of such party) to  this Agreement. If the termination is pursuant to 

Section 15.01 (iii) as the result of the failure of any party to  fulfill a material covenant 

of this Agreement or a misrepresentation by any party to this Agreement, such party 

shall be fully liable for any and all damages, costs and expenses (including, but not 

limited to, reasonable counsel fees) sustained or incurred by the other parties as a 

result of such failure, breach or misrepresentation. 

ARTICLE XVI. MISCELLANEOUS 

Section 16.01 Survival. 

' I  The representations, warranties, covenants and agreements contained herein shall 
1 I 

I 
survive the execution of this Agreement. 

I I 



Section 16.02 Rules of Construction. 

No rule of construction requiring interpretation against the draftsman shall apply in 

the interpretation o f  this Agreement. 

Section 16.03 Nolices. 
All notices, requests and other communications t o  each party hereunder shall be in 

writ ing (including facsimile or similar writing, with confirmation o f  receipt) and shall 

be given: 

If t o  CCST, to:  BRANDON SAZUE, TRIBAL CHAIRMAN 

ADDRESS: Crow Creek Sioux Tribal Headquarters, Fort Thompson, SD, 57339 

TELEPHONE: (605) 245-2221 

FACSIMILE: (605) 245-2470 

E-MAIL: BRANDONSAZUE@HOTMAIL.COM 

If t o  NATE, to: GENE DEJORDY 

ADDRESS: 16801 Valley Falls Drive, Little Rock, AR 72223 

TELEPHONE: (501) 804-7797 

FACSIMILE: (sol) 868-8836 

E-MAIL: GENE@DAKELYN.COM 

If t o  WVC. to: DAVID ERICKSON 

ADDRESS: 110 W. Ocean Blvd., Ste. C, Long Beach, CA 90802 

TELEPHONE: (562) 437-1411 

FACSIMILE: (562) 437-1422 

EMAIL: DAVE@FREECONFERENCECALL.COM 



i 

I 
I !  

.i 

I 

j 
i 

j 
I 

1 

; 

I j 
/ ! i  ! 

1 1 1 ;  i 1 1 

Section 16.04Arnendments; No Waivers. 

1 1  (a) Any provision of this Agreement may be amended or waived subject to  the 

requirements of applicable law if, and only if, such amendment or waiver is in 

1 1  writing and signed, in the case of an amendment, by CCSTand NATE and WVC, 
I 
I I 
a i or in the case of a waiver, by the party(s) against whom the waiver is t o  be 

l j i  effective. 
; ; 

1 1  (b) No failure or delay by any party in exercising any right, power or privilege 

)i hereunder shall operate as a waiver thereof nor shall any single or partial ~ 1 
exercise thereof preclude any other or further exercise thereof or the exercise 

, ;  
i I of any other right, power or privilege. 

1 1 ,  
I /  
I ;  Section 16.05 Expenses. 

Except as otherwise expressly provided in this Agreement, all costs and expenses I I 

; I  1 
incurred in connection with this Agreement shall be paid by the party incurring such 

1 , costs or expenses. 

Section 16.06 Successors and Assigns. 
The provisions of this Agreement shall be binding upon and inure t o  the benefit of the 

parties hereto and their respective successors and assigns; provided that no party may 

assign, delegate or otherwise transfer any of i t s  rights or obligations under this 

Agreement without the consent of the other parties hereto and compliance with 

applicable laws and regulations. 

Section 16.07 Governing Law, 

! 1 This Agreement shall be construed in accordance with and governed by the Laws of 

; I 
the State of South Dakota and of the United States Federal Government without 

i 
; I giving effect to  conflicts of laws or regulatory authority or court in the exercise of its 

lawful jurisdiction. 
1 . ; 

1 j 
i Section 16.08 Counterparts; Effectiveness, 

This Agreement may be signed in any number of counterparts, each of which shall be 

an original, with the same effect as if the signatures thereto and hereto were upon 

! the same instrument. This Agreement shall become effective when each party hereto 

shall have received a counterpart hereof signed by the other parties hereto. 
I 

I POI 

I 
I 2 5 4  
I 
i 



Section 16.09 Entire Agreement, 

This Agreement, including the Exhibits hereto, constitutes the entire agreement 

between the parties with respect to  the subject matter hereof and supersedes all 

prior agreements, understandings and negotiations, both written and oral, between 

the parties with respect to the subject matter of this Agreement. No representation, 

inducement, promise, understanding, condition or warranty not set forth herein has 

been made or relied upon by any party hereto. 

Section 16.10 Par t ia l  Invalidity. 

If any provision of this Agreement shall be held to be invalid or unenforceable, such 
invalidity or unenforceability shall not invalidate or render this Agreement 
unenforceable, but rather this Agreement shall be construed as if not containing the 
invalid or unenforceable provision. However, if such provision is an essential element 
of this Agreement, the Parties shall promptly attempt to negotiate a substitute. 

Section 16.11 Captions; Definitions. 

The captions herein are included for convenience of reference only and shall be 

ignored in the construction or interpretation hereof. 

Section 16.12 Dispute Resolution; Arbitration. 

The parties agree with the principle that disputes, claims and controversies arising out 

of or related to  this Agreement or any of the notes or agreements set forth in Exhibits 

C, D, and E (including the performance, enforcement, breach, or termination thereof, 

and any remedies relating thereto) (each, a "Dispute") should be regarded as business 

problems to  be resolved promptly through business-oriented negotiations before 

resorting to  arbitration. The parties agree to  use their best efforts and to  attempt in 

good faith to  resolve any Dispute promptly by negotiation between the Directors 

approved by the parties who have authority to  settle the Dispute. Either party(s) may 

give the other party(s) written notice of any Dispute not resolved in the normal course 

of business ("Notice of Dispute"). Within Fifteen (15) Days after receipt of the Notice 

of Dispute by the receiving party(s) ("Date of Notice"), the receiving party(s) shall 

submit t o  the other(s) a written response, which shall include a statement of such 

party's position. Within Thirty (30) Days after the Date of Notice, the party(s) shall 

meet at a mutually acceptable time and place, and thereafter as often as they 



reasonably deem necessary, to attempt to resolve the Dispute. All reasonable 

requests for information made by one party to the others will be honored. 

(a) All negotiations pursuant to this Section 16.11 shall be confidential and shall be 

treated as compromise and settlement negotiations for purposes of applicable 

rules of evidence. 

(b) In the event the Dispute has still not been resolved by negotiation, then such 

Dispute shall be settled by binding arbitration according to the rules of the 

American Arbitration Association before an Arbitral Panel composed of three 

(3) Arbitrators. One of such Arbitrators shall be selected by CCST, another by 

NATE, and another by WVC. The Arbitration shall be legally binding and shall 

take place at a location within the state of South Dakota designated by the 

Board of Directors. The arbitral award or order ("Award") shall be given in 

writing, shall detail the disputed matters and the reasons upon which the 

Award is based. The Award of the Arbitrators shall be final and binding upon 

the parties and shall not be subject to appeal to a n y  court or other authority. 

Judgment upon the award or order may be entered in any court of competent 

jurisdiction, and application may be made to  any such court for enforcement 

thereof. Each party shall bear its own costs and expenses in connection with 

the Arbitration, but shall share equally in the costs and fees of the Arbitration 

proceedings. Each party accepts and submits to the arbitral jurisdiction 

referenced above and to any court of competent jurisdiction with regard t o  

enforcement of the Award. Process in any  such action or proceeding may be 

served on any party anywhere in the world. 

Section 16.13 ThP7rird Party Beneficiaries, 
No provision of this Agreement shall create any third party beneficiary rights in any 

person (except in favor of NAT-CC), nor shall any provision of this Agreement modify 

any rights of any third party under any existing law, regulation or contract with any 

third party. 



IN WITNESS WHEREOF, the parties hereto here caused this Agreement to  be duly 

executed by their respective authorized officers as of the day and year first above 

written. 

Crow Creek Sioux Tribe (AUTHORIZED SIGNITURE) 

By: 

PRINT NAME 

Native American Telecom Enterprise, LLC (AUTHORIZED SIGNITURE) 

By: 

PRINT NAME 

Widevoice Communications, Inc., Inc. (AUTHORIZED SIGNITURE) 

By: 

PRINT NAME 







SERVICE AGREEMENT BY AND BETWEEN: 

NATIVE AMERICAN TELECOM - CROW CREEK 

AND 

FREE CBNFERENCING CORPORATION 

This sets forth the terms of the Agreement ("Agreement") made this 1st day of July, 
2009 by and between Native American Telecom - Crow Creek, LLC ("NAT-CC") a 
South Dakota Limited Liability Company and Free Conferencing Corporation ("FCC") a 
Nevada Corporation. NAT-CC agrees to provide to FCC certain telecommunications 
services and other associated services (collectively "Service"), as described below, and 
FCC agrees to accept Service subject to the specific terms and charges set forth in this 
Agreement. In this Agreement, FCC and NAT-CC are referred to collectively as "the 
Parties" and individually as "a Party". 

@mII.b&' 
WHEREAS, NAT-CC owns and operates a Competitive Local Exchange Carrier 
("CLEC") network that offers broadband and other wireless telecommunication services 
to Residents of the Crow Creek Indian Reservation, and to others that reside outside 
the exterior boundaries of the Crow Creek Indian Reservation. 

WHEREAS, FCC is engaged in the business of providing audio conferencing and 
related telecommunications services. 

WHEREAS, NAT-CC desires to contract with FCC to bring audio conferenc~ng and 
related telecommunications traftic to the Crow Creek Indian Reservation in order to 
promote a telecommunications business model that is viable and self-sustaining and 
allows NAT-CC to operate a broadband wireless telecommunications network without 
the need for government aid or subsidies. 

NOW, THEREFORE, for valuable consideration, including the promises, covenants, 
representations and warranties hereinafter set forth, the receipt and adequacy of which 
are hereby acknowledged, the parties intending to be legally and equitably bound, 
agree as follows: 
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I 1. FCC Ecjoipmemi. NAT-CC shall arrange for the assignment to FCC of telephone 

i 8 i  numbers direct inward dial (DID'S) in sufficient quantity for FCC to manage its incoming 
traffic, and shall arrange for FCC to co-locate, at FCC's expense, at NAT-CC's switch 

I ! !  site, certain electronic computer equipment as identified on the attached "Exhibit A" and 
; I I acceptable to NAT-CC, all in accordance with the terms of this Agreement. NAT-CC 
l i  i l !  shall provide the required connectivity with Signaling System No.7 (SS7), including 

? 1 Automatic Number Identification (ANI) on all calls, and standard 19" telecommunications 
1 equipment racks at the switch location. In addition, NAT-CC shall provide a dedicated 
1 :  
I S  

digital subscriber line (DSL) Internet connection with eight dedicated internet protocol 
' I  

! 
(IP) addresses. FCC shall use the equipment installed at the site' to provide 

i j  telecommunication services to its customers. NAT-CC will not be held liable for damage 
\ l  
I 

to the equipment during the shipment (to or from NAT-CC site) or during installation of 
j I  FCC's equipment. NAT-CC is responsible for full liability insurance on all of the 
I i 

1 1  equipment listed in Exhibit "A" that resides at NAT-CC locations. At the termination of 
! 1 this Agreement, FCC will, at FCC's sole cost and expense, remove the equipment from 

I 
I ! 

the Site and repair any damage caused by such removal. Shipping costs at all times are 
I : the sole responsibility of FCC. 
; I 
I : 

i 1 2. ConFiden~iaiity. During the term of this Agreement and for a period of Three (3) Years 

I i thereafter, neither Party shall disclose any terms of this Agreement, including pricing or 
i 1 any other Confidential Information of the other Party. For purposes of this Agreement, 
1 1  the term "Confidential Information" shall mean information in written or other tangible 
1 i form specifically labeled as such when disclosed by a Party. Any Confidential 
j Information transmitted orally shall be identified as such at the time of its disclosure. All 
1 : 
I Confidential Information shall remain the property of the disclosing Party. A Party 

I 1 receiving Confidential Information shall: (I) use or reproduce such information only when 
i i necessary to perform this Agreement; (11) provide at least the same care to avoid 
; : disclosure or unauthorized use of such information as it provides to protect its own 
1 
i I 

Confidential Information; (Ill) limit access to such lnformation to its employees or agents 
I 1 :  who need such Information to perform this Agreement; and (IV) return or destroy all 

such lnformation, including copies, after the need for it has expired, upon request of the ~ ; 
I disclosing Party, or upon termination of this Agreement. Notwithstanding the foregoing, 

I I neither party shall be deemed to be in breach of this Agreement if Confidential 
i i Information is disclosed pursuant to a valid order or subpoena issued by a court or other 
I 
1 I governmental agency, commission, or department, having competent jurisdiction over 
; 1 
I the Party or the Parties, or if the disclosure of such information is required for purposes 
; I 
1 I 

of enforcing the opposite Party's obligations under this Agreement. NAT-CC 

I acknowledges herein that FCC's registered user and conference participant 
1 i information, including but nbt limited to telephone numbers, names, addresses, 1 ! 
I j email addresses, identification numbers, and any other user information, is and 
i i always will be considered FCC's Confidential Proprietary Information and is and 

I I  always will be the exclusive property of FCC. 
i : 
I I 
I 3. Term. The initial term of this Agreement shall be for Three (3) Years from July Ist, 
1 

I 2009 through June 30th, 2012. After, this Agreement shall continue in full force and 
I effect until canceled by either Party giving Sixty (60) Days written notice to the other 
i 
1 
I 

2 

i 2931 
I 
I 

I 



Party. Service will be discontinued the first business day of the third month after such 
notice of termination. 

I 

1 

4. T i .  NAT-CC and FCC may mutually agree to terminate this Agreement at 
anytime without cause. NAT-CC or FCC may terminate this Agreement at any time for 
cause, without liability for such termination, upon Ninety (90) Days notice. "Cause" shall 
include, without limitation, any breach or violation of this Agreement by NAT-CC or 
FCC, any change in law, or regulation that may prohibit this contract. If any traffic is 
deemed Yraudulent" or "misrepresented" by the IXC, NAT-CC has the right to terminate 
that traffic immediately and will notify FCC of such termination. Furthermore upon 
termination of this Agreement NAT-CC shall have no liability to FCC for any damages 
arising from such termination, including but not limited to prospective profits or sales, 
commitments for advertising, or other materials, services or expenditures. Upon 
termination, NAT-CC will, at FCC's request, provide recorded messages (Referral 
Messages) on all FCC's DID'S referring callers to FCC's new telephone number so as to 
minimize the possibility of losing future contact with FCC's callers. NAT-CC will 
maintain such referral messages for a minimum period of six (6) Months before being 
reassigned for other use. 

I 

i 

5~ pee n i ~ e s  Do% ' ,s~bmXbies. -:+' FCC shall abide by all federal and state regulations and laws 
applicable to its services and operations and any regulatory authority or court in the 
exercise of its lawful jurisdiction. Unless otherwise required by law or regulation, in the 
event any service shall be alleged to violate state or federal law or regulations, NAT-CC 
may terminate this Agreement, if the alleged violation remains uncured for F~fteen (15) 
Days after notice to FCC and, upon such termination, NAT-CC shall have no liability 
and no further obligation to FCC except for payment to FCC for revenue already 
earned. 
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6. Relationship of NAT-CC and FCC ar;d FCC's Conference Partieipenis. FCC shall be 
NAT-CC's sole provider for all audio conferencing traffic. NAT-CC is prohibited from 
contacting, by any means or method, any of FCC's Conference Participants for any 
purpose. FCC is solely responsible for all products and services it provides to its 
Conference Participants. 

FCC agrees to indemnify and hold harmless NAT-CC and its affiliates, as well as their 
respective officers, directors, employees and agents, from any and all claims by 
Conference Participants with respect to any of the services provided by FCC to 
Conference Participants except to the extent that a claim is the result of the gross 
negligence or willful misconduct of NAT-CC. 

No Conference Participant or anv other third ~ a r t v  shall be considered a partv to or 
beneficiary of this ~ ~ r k e m e n t  or 'have any claim "nder this Agreement againsi either 
NAT-CC or FCC. 



7. Coi~kreilce Teaffie. FCC shall provide a minimum of 15,000,000 minutes per month 
of conferencing traffic within One Hundred and Eighty (180) Days from the first day of 
operation under this Agreement. For the 15,000,000 minute monthly guarantee, NAT- 
CC will grant FCC the exclusive right to locate and install equipment in its central offices 
for the purpose of providing audio conferencing and related telecommunications 
services to FCC's Registered Users and Conference Participants. Further NAT-CC 
agrees it will not grant access to its facilities without the express written permission of. 
FCC, to any company or individual that would compete in a similar business with FCC, 
except that if FCC fails to render at least 12,000,000 minutes of traffic for sixty (60) 
consecutive days, then NAT-CC may, at its option, contract with other providers of 
telecommunications traffic in order to make up the difference in traffic up to a maximum 
of 15,000,000 minutes of total combined monthly traffic. 

8. Effeci o f  Possible Changes in Tariffsfs. This Agreement is subject to change, 
modification, or cancellation as may be required by any regulatory authority or court in 
the exercise of its lawful jurisdiction. Any and all service rendered hereunder by NAT- 
CC shall be subject to terms and conditions regarding possible changes to NAT-CC's 
tariffs, as such tariffs may from time to time be in effect andlor amended. To the extent 
applicable, NAT-CC's tariffs are hereby incorporated by reference in Exhibit 6. In the 
event of substantial decrease in any of the switched access rates charged by NAT-CC, 
or in the event of switched access settlements retained by NAT-CC, then it is agreed 
that payment to FCC will decrease accordingly in direct proportion to the decrease in 
ratesreceived by NAT-CC, as to be agreed to by the Parties. In the event that the 
Parties cannot agree to proposed changes, then either party has the option to terminate 

( this Agreement with sixty (60) days notice to NAT-CC. 

5. IVlarjietiag Zee sad Paymeor Terms, NAT-CC shall pay FCC a marketing fee at a rate 
per minute of IXG traffic terminating on FCC's equipment in accordance with the 
schedule set forth on Exhibit B. This marketing fee is due and payable within thirty (30) 
days of NAT-CC's receiving payment from the IXC carriers. This fee will be disbursed 
when total accumulated payment is equal to or greater than $1,000.00. 

10. Traffic Reporting. NAT-CC will provide FCC with real time AN1 and Dialed Number 
Identification Service (DNIS) to all FCC DID's. Additionally, NAT-CC shall provide 
monthly machine readable accounting reports (Excel spreadsheets or equivalent), 
reflecting traffic terminated on FCC's DID's which was billed to remitting IXC's. If 
telephone traffic billed to remitting IXC's by NAT-CC is less than 97% of traffic 
terminating on FCC equipment, as tabulated by FCC's equipment, FCC shall inform 
NAT-CC within ninety (90) days of receipt of the monthly accounting report and FCC 
and NAT-CC shall designate representatives to work together in good faith to audit any 
unbilled traffic and resolve any discrepancies identified. 

11. Trsffic Forecasts. All DID's primary rate interface (PRI) circuits and facilities 
requested by FCC are subject to initial and continued availability from NAT-CC. FCC 
shall give NAT-CC a forecast covering a good faith estimate of the monthly traffic 
volume and distribution by market for the ordered Services for the first One Hundred 
and Twenty (120) day period following the commencement of Service. During the term 



I 
of this Agreement, FCC shall continue to provide forecasts by market to NAT-CC as 1 requested. If the traffic volume to be provided on the NAT-CC network by FCC is such 
that a delay in processing orders is required, NAT-CC shall have the right to temporarily 
delay order processing for such period of time as NAT-CC deems necessary. Both 
Parties agree to work together as required for circuit expansion on reasonable 
schedules. 

! : .- 
IL. .@wee h'lajeure. Neither Party shall be liable for any delay or failure in performance 

I ! 
under this Agreement, other than for any delay or failure in an obligation to pay money, 
to the extent such delay or failure is caused by fire, flood, explosion, accident, war, 
strike, embargo, governmental requirement, civil or military authority, Act of God, 

' I inability to secure materials or labor, a decline in available conference minutes below 

i i the fifteen million (15,000,000) threshold subject to the cure being granted to NAT-CC 
as described in Section 7, or any other causes beyond their reasonable control. Any ! I 

I I such delay or failure shall suspend this Agreement until the Force Majeure ceases, and 
i the term shall be extended by the length of the suspension. , 

13. Use of h!arr?e a d  Idarks. This Agreement confers no right to use the name, service 
marks, trademarks, copyrights, or patents of either Party except as expressly provided 
herein. Neither Party shall take any action, which would compromise the registered 
copyrights or service marks of the other. 

j 14. independent Cootractoi. Reiatjonship. Each Party agrees that it shall perform its 
I obligations hereunder as an independent contractor and not as the agent, employee or 

servant of the other. Neither Party nor any personnel furnished by such Party shall be 
deemed employees or agents of the other, or entitled to any benefits available under 
any plans for such other Party's employees. Each Party has and hereby retains the 
right to exercise full control over the employment, direction, compensation and 
discharge of all of its employees assisting in the performance of its obligations. Each 
Party shall be solely responsible for all matters relating to payment of employees 

i including compliance with social security taxes, withholding taxes, and all other 
I regulations governing such matters, and each Party shall be responsible for its own acts 

I and those of its own subordinates, employees, agents, and subcontractors during the 

I performance of such Party's obligations hereunder. This Agreement is solely an 
agreement for services to be provided by NAT-CC to FCC. By signing this Agreement 

I the Parties do not create a partnership, a cooperative venture, or a joint venture of any 

I 
kind or nature. Neither Party shall be liable for the debts or obligations of the other, nor 
shall a Party have, or hold itself out as having, the power or authority to bind or create 
liability for the other by its intentional or negligent act. 

15. Assignment. This Agreement may be transferred and assigned by either party with 
the consent of the other party, which consent shall not be unreasonably withheld. If this 
is done, all the terms and conditions of this Agreement shall continue to apply to such 
assignee, and Assignor shall have no further obligation or liability under this Agreement. 
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; ! 36. Rn!ss of Coastrurtiorr. No rule of construction requiring interpretation against the 
i 1 

I draftsman shall apply in the interpretation of this Agreement. 
I !  I 117.1NodiEisi9iio~ of Agreement. This Agreement, including its Exhibits, may only be 
i i amended, modified or supplemented by a separate written document duly executed by 
I authorized representatives of both Parties. 1 i 
! 
I 
1 I I i 18. Waive:. No term or provision herein shall be waived, and no breach or default 

: i excused, unless such waiver or consent is in writing and signed by the Party to which it 
I I 
8 $ 

is attributed. No consent by a Party to, or waiver of, a breach or default by the other, 
i I 
' , 

whether expressed or implied, shall constitute a consent to or waiver of, any 
i 1 
I I 

subsequent breach or default. 

'19. Partial Hn~aiidib;. If any provision of this Agreement shall be held to be invalid or 
unenforceable, such invalidity or unenforceability shall not invalidate or render this 
Agreement unenforceable, but rather this Agreement shall be construed as if not 
containing the invalid or unenforceable provision. However, if such prov~sion is an 
essential element of this Agreement, the Parties shall promptly attempt to negotiate a 
substitute. 

20. Entke Agreement. This Agreement, together with the attached Exhibits, represents 
the entire agreement of the Parties with respect to the subject matter hereof and 
supersedes all other agreements, written or oral, between the Parties relating to the 
Service. 

21. Governi~g Law. Both parties agree that the laws of the State of California shall 
apply to any actions or claims arising out of or in relation to this agreement, without 

/ regard to conflict of California principles. 

23. NAT-CC Assirmes Charges for Provision of Te!ecammrrricstions Ser<ices to FCC. In 
consideration for the covenants, representations, and warranties of FCC to NAT-CC 
contained in this Agreement and of the willingness of FCC to perform its obligations 
hereunder to the extent set forth herein, NAT-CC shall provide all telecommunications 
services utilized by FCC in connection with this Agreement without charge. This shall 
include both installation charges as well as monthly recurring charges (MRC). Such 
services shall include, but are not limited to, PRl's, co-location space, rack space, 
POTS lines (analog telephone circuits), DSL or other dedicated Internet access, referral 
message fees, electrical power, fire protection, generator and/or battery backup, DID'S, 
labor of switch technicians as needed, switch programming as needed. NAT-CC shall 
have the right to change this Section to allow for payment for services if FCC traffic 
drops below 12,000,000 for 90 (ninety) consecutive days. 

i 1 23. No Third Par5 Beneficiaries. Nothing contained in this Agreement, either expressed 
i 
I !  or implied, is intended to confer upon any other person any rights or remedies under, or 

by reason of, this Agreement except as expressly set forth herein. 



22. f*iojces~ All notices and communications under this Agreement shall be  in writing 
and shall be given by personal delivery, by registered or certified mail, return receipt 
requested, or by facsimile transmission, addressed to the respective Party a s  s e t  forth 
below, or to such other address a s  may be designated in writing by such Party. Notice 
shall be deemed given upon receipt. 

1 If to NAT-CC: 

Company Name: Native American Telecom - Crow Creek 

Address: 

Contact Name: 

E-mail address: 

Phone number: 

Fax number: 

If to FCC: 

Company Name: Free Conferencing Corporation 

Address: 110 W. Ocean Blvd., Ste. C 

CityIStatelZip: Long Beach, CA 90802 

Contact Name: David Erickson 

Phone number: 877 482-5838 1 
Fax number: 562 437-1422 
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Payment method: 

Wire or Electronic payment information: 

I / j j  
I ! I 

8 i 
! Exhibit A - Equipment itemized Descriptions 
1 

1 ! 
Equipment to be co-located at NAT-CC site 

I 1 
I I Please include: Serial number, model number 
i ~ 

! 
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Quantity Equipment Description 



Exhibit B -Marketing Fee Schedule 

1 1) Minutes er Month 



Native American Telecom - Crow Creek 

Date: 

Gene DeJordy - Native American Telecom Enterprise 

Date: 

Patrick Chicas -Wide Voice Communications 

Brandon Sazue -*row Creek Sioux Tribe 
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I 
I  

j i 
1 i 

I Free Conferencing Corporation 

Date: 

David Erickson 
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I 

I I 
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Date: 4-30- 4 9 

- 



Free Conferencing Corporation 

Date: 

David Erickson 

Native American Telecom - Crow Creek 

Date: 

Gene DeJordy - Native American Telecom Enterprise 

- - Date:-0511 512009 

Patrick Chicas -Wide Voice Communications 

Brandon Sazue - Crow Creek Sioux Tribe 

Date: 



Free Conferencing Corporation 

fiv Date: =,/\ ,/-3 

Dav~d Er~ckson 

Native American Telecom - Crow Creek 

Date: 

Gene DeJordy - Native American Telecorn Enterprise 

Date: 

Patrick Chicas -Wide Voice Communications 

Brandon Sazue - Crow creek Sioux Tribe 

Date: 



Date: 

Patrick Chicas - Widevoice Communications 

I 

I 
! 

I 
1 
I 'Free C.dnferencing Corporation 

I 1  I 
Date: 1 1  1 

I i 
1 I David Erickson 
I I 

i 

1 ,  'Native American Tel&dom- Crow Creek 

! 8 

1 I Qate: ~ . 1 ! 
i Gene tieJardy - Native American Telecom Enterpfise 
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Date: 4-30- 0 9 
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Bran:don Sazue - Crow Creek Sidux M b e  
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Free Conferencing Corporation 

Date: 

David Erickson 

Native American Telecom - Crow Creek 

Date: HAY /, 2607 
Gene DeJordy - Native American Telecorn Enterprise 

Date: 

Patrick Chicas - Wide Voice Communications 

Brandon Sazue - Crow Creek Sioux Tribe 

Date: 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION Docket No. TC11-087 
OF NATIVE AMERICAN TELECOM, LLC 
FOR A CERTIFICATE OF AUTHORITY TO 
PROVIDE LOCAL EXCHANGE SERVICE 
WITHIN THE STUDY AREA OF 
MIDSTATE COMMUNICATIONS, INC. 

NATIVE AMERICAN TELECOM, LLC'S 
OBJECTIONS AND RESPONSES TO 

SPRINT COMMUNICATIONS COMPANY L.P.'S 
DISCOVERY REQUESTS 

Native American Telecom, LLC ("NAT") hereby submits its 

objections and responses to Sprint Communications Company L.P.'s 

("Sprint") Discovery Requests. 

GENERAL OBJECTIONS 

NAT incorporates the following objections into each of its specific 

objections below. 

1. NAT objects generally to each discovery request to the extent it 

seeks information protected by the attorney-client privilege, the attorney 

work product doctrine, common interest doctrine, joint defense privilege, 

or any other applicable privilege or right. 

2. NAT objects generally to each discovery request to the extent it is 

overbroad and seeks information not relevant to the subject matter of 

this action or reasonably calculated to lead to the discovery of admissible 
1 



evidence, and to the extent that the requests are vague and ambiguous 

or unduly burdensome. 

3. NAT objects generally to each discovery request insofar as it 

purports to require NAT to inquire of all of its current and former 

employees, agents and representatives to determine whether information 

responsive to the question exists on the grounds that such an inquiry 

would be unduly burdensome and not reasonably calculated to lead to 

the discovery of admissibIe evidence. NAT wiIl therefore limit its inquiry 

to the appropriate employees currently employed by NAT that have or 

have had responsibility for matters to which the discovery request 

relates. 

4. NAT objects generally to each discovery request to the extent 

that the information requested is known to Sprint or its counsel, or to 

the extent they require disclosure of information, documents, writings, 

records or publications in the public domain, or to the extent the 

information requested is equally available to Sprint from sources other 

than NAT. 

Please see NAT's specific objections and responses attached hereto. 



Dated this 9& day of March, 20 12. 

SWlER LAW FIRM, PROF. LLC 

/ s /  Scott R. Swier 
Scott R. Swier 
202 N. Main Street 
P.O. Box 256 
Avon, South Dakota 5731 5 
Telephone: (605) 286-32 18 
Facsimile: (605) 286-32 19 
scott@swierlaw.com 
Attorneys for NAT 



INTERROGATOFUES 

INTERROGATORY NO. 1: Explain the customer relationships NAT 

intends to have covered by the certificate it seeks (i.e., provision of voice 

service to non-tribal members on the reservation; provision of voice 

service to  tribal members on the reservation; provision of data service to 

non-tribal members on the reservation, etc.) 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Cerkj7cate for Authority matter. NAT also objects that the tenns 

'"customer relationship" and "intends to have covered" are vague, 

overbroad, and ambiguous. Without waiving said objections, NAT's states 

that NAT would intend to have all customer relationships covered by  its 

cerhficate of authority as mentioned in Sprint's interrogatory. 

INTERROGATORY NO. 2: Identify and describe the services, goods, or 

products you have provided to Free Conferencing Corporation, including 

all features and practices associated with the provision of each senrice, 

the specific tariff or contract provision(s) pursuant to which each service, 

good, or product has been provided. 



RESPONSEIOBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, NAT also objects that the terms in this 

interrogatory ("services," "goods," "product") are vague, overbroad, and 

ambiguous. Moreover, such information is neither relevant nor reasonably 

calculated to lead to the discovery ofadmissible evidence in this Certificate 

for Authority matter. 

INTERROGATORY NO. 3: Setting aside Free Conferencing Corporation, 

are dl of those currently receiving voice service Tribal members? Explain 

how, during the application and provisioning process, you have identified 

whether individuals are Tribal members. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certzpcate for Authority matter. NAT also objects that the term "Tribal 

memberJ' is vague, overbroad and ambiguous. Without waiving said 

objections, NAT does not discriminate between its applicants for service. 

A11 services are provided to individuals and businesses located within the 

Reservation boundaries. 



INTERROGATORY NO. 4: How will NAT limit itself to providing service 

only on the Reservation given that it uses wireless signal that in some 

cases is capable of extending beyond Reservation boundaries? 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter, Without waiving said objections, as far 

as NAT is aware, the signal's strength does not travel beyond Reservation 

boundaries. However, if Sprint would like to test this signal strength and 

Reservation boundaries, NAT will cooperate with Sprint to the extent this is 

relevant to this proceeding. 

INTERROGATORY NO. 5: In the federal court case between NAT and 

Sprint, Mr. Keith Williams testified on October 14, 2010 that calls to NAT 

numbers were switched by a Widevoice switch in Los Angeles, before 

being routed in IP back to NAT router in Ft. Thompson. October 14 

Hearing Tr. Pp. 18-19. Is that true today? If so, where is that reflected 

in NAT's response to Staff Request 1-2. Regardless of switch location, 

provide detail (make, model, capacity, cost, date of purchase, ownership 

information, location) with respect to the switch now being used. 



RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certijicate for Authority matter. 

INTERROGATORY NO. 6: Describe the equipment to be used to provide 

NAT's Inbound Calling Service to those receiving it. 

RESPOIYSE/OBJECTIONS: Subject to and nohoithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discouey of admissible evidence in 

this Certificate for Authority matter. 

INTERROGATORY NO. 7: Identify the location of the cell towers and 

WiMax equipment you claim allows you to provide service throughout the 

reservation. Provide coverage maps that demonstrate the signals being 

generated can reach throughout the reservation. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to fhe discovery of admissible evidence in 

this Cerhficate for Authon'ty matter. 
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INTERROGATORY NO. 8: Will NAT allow other carriers to establish IP- 

IP interconnection? On what terms? 

RESPONSE/ OB JECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Cerhpcate for Authority matter. Without waiving said objections, yes, 

the carrier must provide its own TDM transport to Fort Thompson, South 

Dakotu. 

INTERROGATORY NO. 9: With respect to the voice services you have 

been providing, identify the taxes, assessments and surcharges that 

apply, including USF surcharges, TRS, and 91 1 assessments. Has NAT 

been collecting and/or remitting such amounts? If so, explain how 

amounts have been calculated, if not, why not? In doing so you should 

explain the calculations that resulted in NAT's remittance of $10,665 to 

USAC for the 20 12 calendar year. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general'objections, such information is neither relkuant nor 



reasonably calculated to lead to the discove y of admissible evidence in 

this Certijicate for Authority matter. 

INTERROGATORY NO. 10: You list "Communications Center" as an 

asset valued at $99,241.61 on your December 31 201 1 Balance Sheet. 

What makes up that category, and how did you determine the value of 

that asset? 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter. Without waiving said objections, the 

value is at "cost basis." 

INTERROGATORY NO. 11: You list "Wi-Max Equipment" as an asset 

valued at $216,086.81 on December 31 2011 Balance Sheet. What 

makes up that category, how did you determine the value of that asset, 

and what is its depreciation rate? 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 



reasonably calculated to lead to the discovery of admissible evidence in 

this Certiificate for Authority matter. 

INTERROGATORY NO. 12: With respect to the "Marketing Expensen o f  

$170,097.75 listed on your 2011 Profit and Loss statement, please 

identify all of the expenses included in this line item, including amounts 

NAT paid to Free Conferencing Corporation. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discove y of admissible evidence in 

this Certificate for Authority matter. 

INTERROGATORY NO. 13: With respect to the "Telephone and Circuit 

Expensesn of $132,101 listed on your 2011 Profit a n d  Loss, please 

identify the facilities covered by this line item, and identify the parties to 

whom you paid this expense and the amount paid to each party. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 



reasonably calculated to lead to the discove y of admissible evidence in 

this Certi3cate forAuthority matter. 

INTERROGATORY NO. 14: With respect to the "Professional Feesn of 

$87,710 listed on your 201 1 Profit and Loss, please identify the parties to 

whom you paid this expense, the services they provided, and the amount 

paid to each party. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such infomution is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certif;cate for Authority matter. 

INTERROGATORY NO. 15: With respect to the "End User Fee Income" 

of $166,629 listed on your 201 1 Profit and Loss, please describe all of the 

expenses included in this line item, identify the payment dates and 

amounts, and identify the payor(s). 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 



reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter. 

INTERROGATORY NO. 16: With respect to the "Access Termination Fee 

Incomen of $91,814 listed on your 201 1 Profit and Loss, please describe 

the sources of revenue within this account, and identify the payor(s) 

including the amount paid by each payor(s). 

RESPONSE/OBJECTIONS: Subject to and nohoithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter. 

INTERROGATORY NO. 17: With respect to the "CABS Collection Fee 

Income" of $1 57,983 listed on your 20 1 1 Profit and Loss, please describe 

the sources of revenue within this account, and identify the payor(s) 

including the amount paid by each payor(s). 

REsPONSEIOBJECTIORS: Lhbject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated b lead to the discovery of admissible evidence in 



this Certificate for Authority matter. Such information also constitutes 

confidential financial information and trade secrets. 

INTERROGATORY NO. 18: Explain from a technical standpoint how 

NAT proposes to provide intrastate interexchange service. Identify the 

rates and terms that will apply to the intrastate interexchange service 

NAT proposes to provide. 

RESPONSE / OB JECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter. Without waiving said objection, a 

copy of NAT's tariff can be found at http://nativeamericantelecom.com. 

NAT's intrastate rates mirror interstate rates (even though NAT could legally 

charge more for intrastate service). 

INTERROGATORY NO. 19: Identify any factual information provided to 

Mr. Roesel by NAT or its representatives. 

RESPON&E/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neitkr relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Cerh3cate for Authority matter. This interrogatory is also vague, 
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ambiguous, overbroad, and constitutes confidentiaEJnancia1 and 

proprietary information and trade secrets. 

INTERROGATORY NO. 203 Identify the cases in which Mr. Roesel has 

testified or prefiled testimony over the last four years. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certijkate for Authority matter. 

INTERROGATORY NO. 21: What documents has Mr. Roesel relied on to 

conclude NAT has the financial capability to provide the services covered 

by  its application? 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such infomation is neither relevant nor 

reasonably calculated to lead to the discove y of admissible evidence in 

this Certijicatefor Authority matter. This interrogatory is also vague, 

ambiguous, overbroad, and constitutes conjidential financial and 

proprieta y information, and trade secrets. 



I INTERROGATORY NO. 22: Identify by name the members o f  the Tribal 

Utility Authority who voted to approve NAT's application for authority to 

provide service on the Reservation. 

RESPONSE/OBJECTIONS: Subject to and nohuz'thstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certij7cate for Authority matter. 

INTERROGATORY NO. 23: What carriers besides ~ i d ~ t a t e  has NAT 

interconnected with for the exchange of  telecommunications? 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Cehjicate for Authority matter. This interrogatory is also vague and 

ambiguous as  to "interconnected with for the exchange of 

telecommunications" and requests proprietary information. 

INTERROGATORY NO. 24: Identify the manufacturer(s) of the WiMax 

technology NAT uses,  including the model and serial numbers of each 



piece of technology (hardware) NAT proposes to use to provide services 

under its Application. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discove y of admissible evidence in 

this Certificate for Authority matter. 

INTERROGATORY NO. 25: What managerial and technical experience 

does NAT's management have in providing the telecom services proposed 

in its application? Where and over what period of time has NAT provided 

those services? 

RESPONSE/OBJECTIONS: See NAYS Application for Certificate of 

Authority and written testimony submitted by NAT. 

INTERROGATORY NO. 26: When did Tom Reiman stop serving as 

NAT's president? 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible euidence in 

this Certzj'icate for Authority matter. 
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INTERROGATORY NO. 27: Who maintains NAT's financial records? 

Where are NAT's financial records kept? 

RESPONSE/OBJECTIONS Subject to and notcuithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Cert3cate for Authority matter. 

INTERROGATORY NO. 28: Identify all of NAT's bank accounts 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such infonnation is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter. 

INTERROGATORY NO. 29: Identify by name the employees and work 

locations of all of NAT's employees. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certijicate for Authority matter. 



INTERROGATORY NO. 30: Identify the employees and officers of Free 

Conferencing who provide services to NAT or perform functions for NAT. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Cerh3cate for Authority matter. 

INTERROGATORY NO. 31: When did NAT first approach Free 

Conferencing to enter into a contract with NAT? 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the diswve ry of admissible evidence in 

this CerCifiate for AuthOrity matter. 

INTERROGATORY NO. 32: When did NAT open its stand-alone Internet 

Library and Training Facility? 

RE8PONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 
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this Certiificate for Authority matter. 

INTERROGATORY NO. 33: I f  NAT's revenues do not exceed expenses, 

where will NAT obtain the necessary resources to continue to provide 

high quality telecommunication services to its customers? 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this CerhJicate for Authority matter. Without waiving said objections, NAT 

maintains that its revenues will exceed expenses. Also, following the 

Federal Communications Commission's recent USF/ICC Order, and 

consistent with this Order, more LXCs now recognize their legal duty to pay 

these tarifls and are doing so. 

INTERROGATORY NO. 34: Please provide all Business Plans you have 

prepared for the South Dakota market. 

REBPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information constitutes 

proprietary and trade secret infonnation and is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certijicate for Authority matter. 
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INTERROGATORY NO. 35: NAT is 25% owned by Native American 

Telecom Enterprise, LLC. Please describe in detail the ownership and 

business activities of  NAT Enterprise. 

RESPONSE / OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Cerhj7cate for Authority matter. Without waiving said objections, 

Native American Telecom Enterprise, LLC ("NATE*) is owned by Tom 

Reiman and Gene DeJordy and is engaged in bringing telecommunications 

services to remote areas, including Indian reservations. 

INTERROGATORY NO. 36: Please describe and identify, in  detail, all 

cash transactions and payments from NAT to NAT Enterprise i n  2010 

and 2011. This should include, but not limited to, professional or 

consulting fees, interest payments, shareholder distributions, and 

percent of  gross revenues per Section 6.06 of the Joint Venture 

Agreement. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 



reasonably calculated to lead to the discove y of admissible evidence in 

this Ceh5cate for Authority matter. 

INTERROGATORY NO. 37: NAT is 24% owned by Wide Voice 

Communications, Inc. Please describe in detail the ownership and 

business activities of Wide Voice. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certzficate for Authority matter. Without waiving said objections, Wide 

Voice Communications, Inc. provides engineering and technical expertise to 

NAT. 

INTERROGATORY NO. 38: Please describe and identify, in detail, all 

cash transactions and payments from NAT to Wide Voice in 2010 and 

20 1 1. This should include, but not limited to, professional or consulting 

fees, interest payment, shareholder distributions, and percent of gross 

revenues per Section 6.06 of the Joint Venture Agreement. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 



reasonably calculated to lead to the discove y of admisstble evidence in 

this CerbJicete for Authority matter. 

INTERROGATORY NO. 39: As of year-end 2010 and 2011, please 

provide the number of: 

(a) Retail residential customers, 

(b)Retail traditional business customers (i.e., business customers 
with a physical presence in your service territory other than a 
NAT premises, with actual employees at that location, 

(c) Conference calling companies (e.g., Free Conference Call), and 

( d )  Any other customers. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neithr relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this C e ~ ~ t e  for Authority matter. Without waiving said objections, 

Sprint has also already beenprovided with this information. 

INTERROGATORY NO. 40: As of year-end 2010 and 2011, please 

provide the number of: 

(a) Retail residential access lines, 



(b) Retail traditional business access lines (i.e., business customers 
with a physical presence in your service territory other than a 
NAT premises, with actual employees at that location. 

(c) Conference calling companies access lines (e.g., Free Conference 
Call), and 

(d) Any other access lines. 

RESPONSE/OBJECTfONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter. 

INTERROGATORY NO. 41: Please provide the number of NAT 

employees as of year-end 20 10 and 20 1 1. 

RESPONSEIOBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither releuant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Ce&?cafe for Authority matter. 

INTERROGATORY NO. 42: Please provide an organization chart 

showing all NAT employees as of year-end 201 1. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 



aforementioned general objections, such infonnation is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter. 

INTERROGATORY NO. 43: Please provide a detailed diagram showing 

the call path through NAT-owned or controlled equipment for traffic 

terminating to any and all Conference Call Company-owned or controlled 

conference bridge equipment. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Cerlz9cate for Authority matter. 

INTERROGATORY NO. 4 4  Please provide a detailed diagram showing 

the call path through NAT-owned or controlled equipment for traffic 

terminating to a traditional residential or business end-user (non- 

Conference Call Company). 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such infonnation is neither relevant nor 

reasonably calculated to lead to the discovery of admissible euidence in 



REQUEST FOR ADMISSION NO. 2: Admit that Free Conferencing 

Corporation is a non-tribal member. 

ANSWER: Admit 

RWUEST FOR ADMISSION NO. 3: Admit NAT is currently providing 

local exchange s e ~ c e  within the Reservation. 

ANSWl3R: Admit 

REQUEST FOR ADMISSION NO. 4: Admit NAT is currently offering 

interexchange service within the Reservation. 



ANSWER: Admit 

DOCUMENT REQUESTS 

DOCUMENT REQUEST NO. 1: Provide all documentation, including 

general ledger journal entries or other accounting records of NAT 

reflecting NAT's long term liabilities to Widevoice as listed on your 

December 31, 201 1 Balance Sheet. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such infortnation is neither relevant nor 

reasonably calculated to lead to the discovey of admissible evidence in 

this Certificate for Authority matter. 

DOCUMENT REQUEST NO. 2: Provide any documents that evidence 

commitments for future financing of NAT's operations. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovey of admissible evidence in 

this Cehpcate for Authority matter. 



DOCUMENT REQUEST NO. 3: Provide 2011 bank statements, general 

ledger and journal entries and any other financial records that identify 

the detail for NAT's income and expenses. 

RESBONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovey of admissible evidence in 

this Cehjkate for Authority matter. 

DOCUMENT REOUEST NO. 4: Provide any documents (other than what 

was attached to the application, amended application, or responses to 

staff discovery requests) that were provided to Mr. Roesel. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovey of admissible evidence in 

this Cerhfiate for Authority matter, 

DOCUMENT REQUEST NO. 5: Produce all documents that reflect NAT's 

Board of Directors' minutes, meetings, and resolutions, and NAT's 

bylaws. 



RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter. 

DOCUMENT REQUEST NO. 6: Provide all documents reflecting NAT's 

contract with Free Conferencing. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovey of admissible evidence in 

this Certificate for Authority matter. 

DOCUMENT REQUEST NO. 7: Provide all general ledger journal entries 

or other accounting records o f  NAT that support NAT's balance sheets 

and profit and loss statements for 2009, 2010 and 201 1. 

RESPONSE/OBJECTIORS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discove y of admissible evidence in 

this Certflcate for Authority matter. 



DOCUMENT REQUEST NO. 8: Provide all documents reflecting NAT's 

loan from Widevoice. 

RESPONSE/OBJECTIONS Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certificate for Authority matter. 

DOCUMENT REQUEGT NO. 9: Please provide any cost studies or 

similar analyses that you have performed or had prepared on your behalf 

by any consultant or other third party for access services and high 

volume access services. 

RESPONSE/OBJECTIONS: Subject to and notwithstanding the 

aforementioned general objections, such information is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence in 

this Certiicate for Authority matter, 



VERIFICATION 

I, JeffHoloubek, state that I have first-hand knowledge of the 

matters set forth above and hereby verify that, to the best of my 

knowledge and belief, the allegations and statements contained herein 

are true and correct. 

Dated this 9 t h  day of March, 2012. 

, 
NATIVE AMERICAN TELECOM, LLC 
By: Jeff Holoubek 
Its: President 

STATE OF CALIFORNIA 1 

Subscribed and sworn to before 
me this fl day of March, 2012. 

Q 
Notary Public 

My Commission Expires: \ 0 . $ - \ 5 
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I hereby certify that a true and accurate copy of NATTVE AMERICAN 

TELECOM, LLC'S OBJECTlONS AND RESPONSES TO SPRINT 

COMMUNICATIONS COMPANY L.P. 'S DISCOVERY REQUESTS was 

delivered via electronic m i l  on this 9th day of March, 20 12, t o  the 

following parties: 

Service List (SDPUC TC 1 1-087) 

Ls/Scott R. Swier 
Scott R. Swier 
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THE COURT: This is the time scheduled for a 

hearing in the matter entitled Sprint Communications 

Company, LP, versus Theresa Maule, Crow Creek Sioux Tribal 

Court, and Native American Telecom, LLC. 

Would counsel please note their appearances for 

the record? 

MR. WHITING: Your Honor, my name is Stan 

Whiting. I'm here on behalf of Sprint. With me is Tom 

Tobin from Winner, South Dakota. Bret Lawson is in-house 

corporate counsel from Kansas City. The gentleman that 

will be handling the matters today is Scott Knudson from 

Minneapolis. 

THE COURT: Thank you. 

MR. SWIER: Good morning, Your Honor. Scott 

Swier. I represent Native American Telecom in this matter. 

MS. ROBERTS: Good morning, Your Honor. Judith 

Roberts. I represent Crow Creek Tribal Council, and in 

extension of them the Utility Authority and the Tribal 

Court. 

MS. DAMON: Your Honor, my name is Jamie Damon. 

I represent Theresa Maule, in her official capacity as 

Judge of the Tribal Court. 

THE COURT: Thank you. First I wanted to take up 

the motion filed by Theresa Maule to dismiss the claim 

against her, because she no longer serves as a Tribal Court 



Judge. Mr. Knudson, do you have any objection to that? 

MR. KNUDSON: No, we have no objection, because 

we are only suing the Tribal Judge in his or her official 

capacity. If Ms. Maule is no longer the Judge of Tribal 

Court, it wouldn't make sense to keep her in the case. 

On the other hand, in order for us to obtain the 

relief we are requesting, we need to maintain somebody in 

the capacity as Tribal Judge in order for the injunction to 

lie. 

There was a hearing yesterday before B.J. Jones from 

North Dakota whom apparently the Tribal Council appointed 

to serve as the substitute for Ms. Maule, but I am informed 

that his capacity to serve as Tribal Judge is yet in 

question. Perhaps you could address us, Miss Damon. 

THE COURT: Miss Roberts? 

MS. ROBERTS: Your Honor, what the Tribal Council 

did is appoint B.J. Jones as a Special Judge just for this 

case. He has not been hired as the Tribal Judge. But 

because of the questions of conflicts and just to handle 

this one matter, the Tribal Council did appoint a Special 

Judge from off the Reservation. 

THE COURT: So does the -- do any of the 

Defendants have any objection to the substitution of 

E.J. Jones for Theresa Maule? 

MS. DAMON: The only thing I would have to say 



about it is there's been a difference in the funding. I 

think one of the things the Tribe and Northern Plains Court 

of Appeals needs to determine is who is actually doing the 

funding. 

The reason why I'm here, separate on behalf of 

Theresa, is because there's been -- previously under 638 

Contract the tribe no longer had control or authority over 

the Court, so Northern Plains Court of Appeals was asked to 

step in and run the Court system. They have previously 

been paying the Clerk and the Court staff, including the 

Judge. 

So I think that's the only confusing thing is Northern 

Plains, I guess I'd like to know if the Sioux Tribal Court, 

which is represented by Judith Roberts, if they are 

planning on representing whoever would step in. 

MS. ROBERTS: I believe, Your Honor, that much of 

that is irrelevant of today. What happened in the past as 

far as the contract with the BIA and the funding and who 

was running the Court, that has been changed. That funding 

is no longer in place. The BIA is very aware of it. The 

Tribe is taking full control through resolution and 

notification through the BIA that they are running the 

Court. It's a natural progression, a yearly funding 

mechanism that's been processed through the BIA and 

Northern Plains. That no longer exists. That's 



intertribal workings. It's nothing unusual. 

THE COURT: Miss Roberts, I think the only issue 

I am concerned about is if B.J. Jones is substituted for 

Theresa Maule, are you then representing B.J. Jones and the 

Crow Creek Sioux Tribal Court? 

MS. ROBERTS: Yes, Your Honor. 

THE COURT: Then Miss Damon can be excused. 

MS. ROBERTS: Yes. 

THE COURT: Miss Damon, with that understanding, 

do you have any objection to B.J. Jones being substituted 

for Theresa Maule? 

MS. DAMON: No, Your Honor. 

THE COURT: Miss Roberts, do you have any 

objection to B.J. Jones being substituting for Theresa 

Maule? 

MS. ROBERTS: Well, only in the aspect that he is 

not a Tribal Judge of Crow Creek. He has been specially 

appointed. This happens on many Reservations. He is only 

in this one particular case. 

THE COURT: So if the caption read, "B.J. Jones, 

in his official capacity as Special Judge of the Tribal 

Court," if it reflects that, do you have any objection? 

MS. ROBERTS: No, Your Honor. 

THE COURT: Mr. Swier, any objection? 

MR. SWIER: NO, Your Honor. 



THE COURT: Then I'm going to grant the Motion to 

Dismiss Theresa Maule. The Plaintiffs made a motion to 

substitute B.J. Jones, because he is the newly appointed 

Special Judge for this case. So I'm going to grant the 

Plaintiff's motion to substitute B.J. Jones, in his 

official capacity as Special Judge of Tribal Court. 

Miss Damon, you are excused then. Thank you. 

(Miss Damon left the Courtroom) 

THE COURT: Then that takes us to the main 

motions today, which is a Motion for Preliminary Injunction 

and a Motion for Stay. I'll have the Plaintiffs proceed 

first on their Motion for Preliminary Injunction. Both of 

the issues kind of intertwine, but I'll have the Plaintiffs 

go first. 

MR. SWIER: Your Honor, if I may? 

THE COURT: You may. 

MR. SWIER: In our response to the Preliminary 

Injunction Motion, we did touch upon the Tribal exhaustion 

issue. However, if the Court looks, there was a separate 

brief filed by Sprint which specifically opposed our Motion 

to stay. That was Document I believe 34 was their brief. 

That was filed -- our reply brief in that is actually due 

next week, our 14 days. Even though my brief in opposition 

of the Preliminary Injunction Motion encompasses that 

Tribal exhaustion issue, I do think it's fair I be given an 



opportunity before the Court would make a ruling on the 

Tribal exhausti-on to complete my reply brief, which again 

would be due early next week. Some of the issues that have 

been brought up I thought were not appropriate to put in 

the preliminary injunction opposition brief, but I would 

like the opportunity to do a standard reply to their 

specific Tribal exhaustion brief. 

THE COURT: I will allow you to do that. 

MR. KNUDSON: Your Honor, I would think in the 

context of allowing him to file a reply brief, that Sprint 

-- let me restate it. We should also be entitled to reply 

to the papers they filed in response for a Motion for a 

Preliminary Injunction, which we received only yesterday 

morning. 

THE COURT: You can do that, too. Do you have 

any evidence you are presenting? 

MR. KNUDSON: I submitted a written record which 

I thought was comprehensive. I have no idea what he 

intends to present by way of live testimony. On that 

basis, I feel I'm being prejudiced by the fact he brings in 

witnesses at the last minute, without identifying who they 

are or what the subject matter of their testimony would be. 

THE COURT: This was scheduled as an evidentiary 

hearing. If any party wanted to produce evidence, they 

can. So I'll start out with any evidence. You said you 



don't have any evidence to present. 

MR. KNUDSON: Well, the evidence I have submitted 

as part of my moving papers would be the Affidavit of Amy 

Clouser, which I think is competent evidence, as regards to 

why it would be appropriate to proceed in this case in 

Federal Court and to preclude the Tribal Court from 

addressing the complaint that NAT has filed there. 

Also, with my Affidavit, I submitted a number of 

documents that also support Sprint's Motion for Preliminary 

Injunction. I think on that basis we have an adequate 

factual record for this Court to make a ruling with respect 

to their request for exhaustion and our request for 

preliminary injunction enjoining the Tribal Court. 

I think their live testimony is cumulative of the 

papers they have submitted with their motion papers. So I 

think the Court should bear that in mind that this live 

testimony may be duplicative of what has already been 

submitted in writing. I would object to it on the grounds 

of it being cumulative. 

THE COURT: Well, at this point I haven't heard 

what the substance of their live testimony is, so I can't 

determine if it's duplicative or not. So your objection is 

noted, but it's denied. If you think something is 

cumulative as we go along, you can renew your objection at 

that time. 



MR. KNUDSON: Thank you, Your Honor. 

THE COURT: Thank you. Why don't I hear all the 

evidence first before I hear argument, so you can put your 

argument into context with the evidence. So if you don't 

have any evidence to present, I'll ask the Defendants if 

they have any evidence. Mr. Swier? 

MR. SWIER: Native American Telecom will have two 

witnesses this morning for this evidentiary hearing. 

MR. KNUDSON: Can I have a proffer of what they 

would testify to? 

THE COURT: Who are the witnesses? 

MR. SWIER: First one is Keith Williams. 

Mr. Williams is an engineer. His Affidavit was placed in 

the record. However, this is an evidentiary hearing, and I 

would like him to offer some live testimony so that the 

Court can better understand this very complex issue of 

telecommunications in this area. We think that would be 

much more helpful than just simply relying upon the written 

submission. 

Our second witness, Your Honor, would be Tom Reiman. 

Tom Reiman is a minority owner of Defendant NAT. He also 

submitted an Affidavit, but, again, there are some areas 

that we think provide the Court with a better factual 

record when it can be presented live, as opposed to the 

cold written record. Of course I do believe we have that 



ability. The Court has set this as an evidentiary hearing. 

That's why we are here today. 

MS. ROBERTS: Your Honor, depending on the 

testimony that is given, Crow Creek Tribe may have one 

witness, and that would be Peter Lengkeek, a Council 

member. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: The last witness, I don't even know 

what the substance of the testimony would be. This person 

has never surfaced in name in any record or document that 

I've seen so far. I renew my objection, but nonetheless, 

the Court has set aside this morning for this hearing, if I 

understand correctly? 

THE COURT: You can have as much time as you 

need. I have other things scheduled this afternoon, but I 

can move them, if we need longer than this morning. 

MR. KNUDSON: I'm trying to determine the 

allocation of time, in terms of how. much time would be left 

over for argument. I think it comes together when you hear 

the argument presented. 

THE COURT: The amount of time you need is what 

you have. Mr. Swier, you may proceed. 

MR. SWIER: Your Honor, Defendant Native American 

Telecom would call Keith Williams. Your Honor, we would 

like to use the easel, if possible. What would be the most 



convenient way for us to set it up? Should we direct it 

toward the Court, or how would you like us to do that? 

THE COURT: If you want me to see what's on 

there, it would help if you would turn it so I can see it. 

MR. SWIER: May I proceed? 

THE COURT: You may. 

KEITH WILLIAMS, 

called as a witness, being first duly sworn, testified as 

follows : 

MR. KNUDSON: If we could move the easel back 

towards the screen, both the Court and counsel could see 

what is on the screen. 

THE COURT: Another option is we have an overhead 

camera. If you wanted to write something on a sheet of 

paper there, I can see it on my screen here, and the 

attorneys can see it on their screens. Unless you are 

really tied to using the easel. 

MR. SWIER: As long as everybody can see it, 

that's all I care about, Your Honor. 

DIRECT EXAMINATION 

BY MR. SWIER: 

Q. Keith, would you please introduce yourself to the 

Court. 

A. My name is Keith Williams. I'm a network engineer 

with Widevoice Communications. I've been doing 



telecommunications and IP networking for over 10 years. 

Q. You are an employee of WideVoice Communications. Is 

that right? 

A. That's correct. 

Q. Tell us about your experience in dealing with 

telecommunications networks that are similar to what is 

found on the Crow Creek Reservation. 

A. I've worked for a couple CLECs, which are competitive 

local exchange carriers, phone companies, doing voiceover 

IP, in scenarios not unlike what is going on at Native 

American Telecom. 

Q. Real briefly, tell you what your duties are for 

WideVoice. What do you do everyday when you get up? 

A. Network design, implementation, troubleshooting. 

Q. Keith, are you familiar with the network that is owned 

on the Crow Creek Reservation by Native American Telecom? 

A. I am. 

MR. SWIER: At this time I do have a sheet of 

paper. Could I approach and give this to Mr. Williams, and 

we can put it on the screen so everyone can see it? 

THE COURT: Sure. 

BY MR. SWIER: 

Q. Keith, you indicated to the Judge before you are 

familiar with the system that is used by NAT in this case. 

Is that right? 



A. That's correct. 

MR. SWIER: With the Court's permission, could 

the witness approach the easel? 

THE COURT: It did just zoom in now, if you want 

to try it. 

BY MR. SWIER: 

Q. Keith, I'd like you to explain to the Court how this 

complex system that we are all arguing about works. Would 

you take us through a call simply from say Fargo, North 

Dakota, and how that routes and ultimately gets to the 

Reservation at Ft. Thompson? 

A. Okay. I'll start by drawing just the United States, 

or something similar to. 

Q. Keith, could you turn that so -- there we go. Okay. 

You've drawn a picture of the United States. Mark for the 

Court where North Dakota would be, and where would South 

Dakota be? 

A. (Witness indicating). 

Q. Mark where the Crow Creek Reservation would be, 

approximately, in South Dakota. 

A. (Witness indicating) . 
Q. Keith, let's say my grandmother lives in Fargo, and 

she wants to make a call from Fargo to the Crow Creek 

Reservation to NAT's facility there. 

A. Okay. 



Q. Take u s  through t h e  f i r s t  s t e p  t h a t  grandma does .  

A .  The f i r s t  s t e p  i s  obv ious ly  she  would p i c k  up h e r  

t e l e p h o n e  and would be g iven  d i a l  t o n e  by t h e  l o c a l  

exchange c a r r i e r ,  t h e  LEC. 

Q .  That would be t h e  LEC, t h e  l o c a l  exchange c a r r i e r  i n  

Fargo? 

A .  C o r r e c t .  Depending on t h e  d i g i t s  she  d i a l e d ,  f o r  

i n s t a n c e ,  i f  she  wanted t o  d i a l  someone on t h e  Crow Creek 

R e s e r v a t i o n ,  it would be  605-477. 605 i s  t h e  a r e a  code o r  

NPA. T h a t ' s  how you d i s c e r n  what a r e a  of t h e  coun t ry  you 

a r e  c a l l i n g .  

Q .  The 605 a r e a  code i s  o b v i o u s l y  a l l  of South Dakota. 

A .  A l l  o f  South Dakota, c o r r e c t .  They o n l y  have one a r e a  

code.  477 d e s i g n a t e s  F t .  Thompson, Crow Creek.  So 4 7 7  

a n y t h i n g  would go t o  F t .  Thompson. 

Q .  Grandma p i c k s  up t h e  phone and d i a l s  605 f o r  t h e  a r e a  

code i n  South Dakota. 477 i s  t h e  p r e f i x  f o r  F t .  Thompson. 

C o r r e c t ?  

A .  C o r r e c t .  

Q .  L e t ' s  s a y  i t ' s  477-1111, f o r  example. That t h e n  would 

be  t h e  number grandma would be u s i n g  t o  c a l l  h e r  f r i e n d  i n  

Crow Creek.  

A .  F t .  Thompson. 

Q .  Okay. What happens n e x t  a f t e r  she  p i c k s  up t h e  phone 

and  d i a l s ?  



A. Well, the switch in Fargo would then go to the LERG, 

which is the local exchange routing guide. It's an 

industry standard database that lists switch identifiers, 

the NPAs NXXs they serve and how to get to them. 

Q. So the LERG, what does that stand for again, just so 

we're straight? 

A. Local exchange routing guide. 

Q. Tell me if I'm wrong. That's a database in the 

industry that shows how grandma's call would initially get 

routed from Fargo to Ft. Thompson. 

A. Sure. I mean ultimately TeleCourier manages that 

database and keeps track of all the switches in North 

America and the rate centers and phone numbers that would 

be served by those switches. 

Q. So grandma picks up the phone. She dials her 

Ft. Thompson number. It's then -- that's Step No. 1. Then 

what happens? You go to the LERG. 

A. Yes. So the LERG would tell you in this case to get 

to Ft. Thompson, you would go to SDN. 

Q. What does SDN stand for? 

A. South Dakota Network. 

Q. Where is that located? 

A. Sioux Falls. 

Q. Is it safe to say -- let's think about this as a road 

going somewhere. Is that our first leg on the road? 



A. It would be your first leg into getting to 605-477. 

Yes. You have to go to South Dakota Network to get to 

there. 

Q. When grandma's phone call travels from Fargo to the 

South Dakota Network on the way to Ft. Thompson, what is 

the next step? Where does that call go? 

A. Once the South Dakota Network gets it, they would see 

it's destined for Ft. Thompson, in which point they would 

route the call to Widevoice, who has a switch in 

Los Angeles. 

Q. That's what I want to talk about. Why if the call is 

coming from grandma in Fargo down to SDN in Sioux Falls 

with the ultimate termination stop being Ft. Thompson, why 

is it going from SDN to Widevoice's facility in 

Los Angeles? 

A. Native American Telecom does not own their own 

telephone infrastructure, per se, switching equipment in 

Ft. Thompson. 

Q. So if anyone is going to make a call to 

Ft. Thompson, be it from Fargo, Canada, wherever, you never 

have that interconnection directly from SDN to 

Ft. Thompson. It just doesn't exist. Right? 

A. Correct. 

Q. So we go from Fargo, the call travels to Sioux Falls, 

because there is no facility in Ft. Thompson, it goes to 



Widevoice's facility in Los Angeles. 

A. That's correct. 

Q. What leg of the route then would SDN to Los Angeles 

be? 

A. I would say that's 2. 

Q. That's the second place. When grandma's call then 

gets routed to Widevoice's high-tech facility in Los 

Angeles, then what happens? 

A. At that point that is the end of what would be the 

traditional telephone call using the TDM PSTNnetwork? 

Q. The old network. 

A. Correct. At that point WideVoice takes that call and 

routes it to Ft. Thompson via IP. 

Q. Again, I don't think any of us are technical gurus. 

Explain to the Judge what IP is. 

A. IP would be Internet protocol, basically using the 

Internet, as opposed to the public switch telephone 

network. 

Q. Is that done based on the technology that's now 

available to both WideVoice and what's on the Reservation? 

A. Yes. I mean ultimately most new telephone, 

telecommunication deployments would be using IP at this 

point. 

Q. So then from the WideVoice facility in Los Angeles to 

Ft. Thompson, what leg of the journey would that be? 



A. I would say that's 3. 

Q. Okay. So grandma's call goes from Fargo to SDN in 

Sioux Falls to Los Angeles and ultimately ends in 

Ft. Thompson. 

A. Correct. 

Q. Explain then the technology that is present at 

Ft. Thompson that makes this whole thing work. 

A. In Ft. Thompson obviously they have a router which 

terminates that IP leg, at which point, depending on where 

grandma is at within the Reservation, they also have a 

wireless network out there, WiMax, that would direct where 

to send that phone call. 

Q. Is that any different than any other system in the 

country? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. You may answer. 

A. Not at its core, no. It's pretty traditional in that 

sense. WiMax is a little different, but this is what would 

be considered the last mile. It's how you reach the end 

users from the local rate center. 

Q. Again, one of the keys here, tell me if I'm wrong, is 

that there's simply not the infrastructure equipment for 

any call to go from SDN directly to the Ft. Thompson-Crow 

Creek Reservation. 

A. Correct. That switching equipment is expensive. I 



mean ultimately Midstate, who serves Ft. Thompson as the 

traditional LEC in that area, their switching equipment is 

in Kimball. It's not in Ft. Thompson, per se, either. 

Q. Explain to the Court the kind of high-tech technology 

that NAT has invested out on the Crow Creek Reservation? 

What is out there? What makes this thing work? 

A. Again, they've got a network facility out there that 

obviously terminates these IP connections, allows the 

wireless WiMax connection to customers throughout the 

Reservation, at which point they would deploy within the 

end user locations, ATAs, which are basically digital -- 

analog-to-digital phone converters, or digital-to-analog 

phone converters, but allows you to turn that IP signal 

into a traditional phone signal. They also within that 

network facility house application services, so they have 

servers, and they are offering services, as well. 

Q. Some pretty serious infrastructure out there? 

A. Yes. 

Q. Just so I understand this, grandma picks up the phone 

in Fargo. She calls her granddaughter in Ft. Thompson. 

Dials 605-477-1111. Grandma's call goes to Sioux Falls to 

SDN. Because there's no infrastructure from SDN in 

Sioux Falls to Ft. Thompson, the call then goes from 

Sioux Falls to Widevoice's technology in Los Angeles. 

A. Correct, and this leg, too, is over dedicated 



facilities. I mean Widevoice is paying for dedicated 

services back to SDN. So the trunk side of this call is on 

private line, leased line facilities. 

Q. So the call travels down on that private leased line 

from Sioux Falls to Los Angeles. Widevoice's technology 

takes grandma's call and ships it to the facilities on the 

Reservation in Ft. Thompson. 

A. That is correct. 

Q. Keith, let's say when grandma picks up the phone in 

Fargo, her local exchange is let's just say AT&T. Would 

the process be any different if AT&T were that provider? 

A. No. I mean the local exchange carrier, as well as the 

IXC, who would be the interexchange carrier, or the 

long-distance carrier, it wouldn't matter. Again, the LERG 

would tell you if you are dialing Ft. Thompson, regardless 

of where you are coming from, you would go to SUN, and then 

to the Ft. Thompson rate center. 

Q. So ATLT would use the same routing system, same 

dedicated line system as what is being used here. Is that 

right? 

A. That is correct. 

Q. How about Sprint instead of AT&T? Let's put Sprint in 

that situation. Would that be the same? 

A. Two and three for sure are always the same. One, you 

could be anywhere. The end is always going to look the 



same . 
Q. But ultimately grandma's call from Fargo gets to 

granddaughter in Ft. Thompson on the Reservation because of 

the facility that's been built on the Reservation? 

A. That is correct. 

Q. Keith, we're talking in this case, also, about 

conference calling. We have seen how a single call from a 

grandma to a granddaughter works. 

Do this. Put a point down in Florida, put a point in 

Texas, and put a point in New York. Let's say those three 

points are involved in a business dealing, and instead of 

traveling to wherever, they want to conduct their business 

meeting via a conference call. 

A. Okay. 

Q. Explain to the Court then how this conference calling 

with these three companies works. 

A. In that case, I mean depending on the number you dial 

for that conference call, that still would decide where the 

call routes. In this case if they are dialing 605-477-1112 

is their conference bridge -- 

Q. Then all three of them would use the same number? 

A. They would all dial the same number. That's correct. 

So when they dial that number, the routing again would stay 

the same. In the end you would end up going to South 

Dakota Network, who would tell you to route that call to 

. 



Ft. Thompson. To get there, it would go via Widevoice's 

dedicated facilities to Los Angeles, at which point we 

would redirect the call back to Ft. Thompson where they 

house and own their own conferencing equipment. 

Q. If we have three people on this conference call, is 

the way that that calL is routed, ultimately terminating 

and ending in Ft. Thompson, any different than grandma's 

call to granddaughter on the Reservation? 

A. Itisnot. 

Q. It's the exact same? 

A. Yes. 

Q. Let me ask you this. What if Sprint were the company 

that -- let's say they were using Sprint's calling 

conference services. All right? How does that change this 

route? 

A. In that case you would need to know where the Sprint 

local was. But if Sprint were in Florida, say, I mean it 

would end up the same. All these people would call. It 

would go to the LERG database, which would say send that 

call to whatever that NPA NXX was, and that's where that 

call would terminate. 

Q. So that route is the same, whether it's Sprint, ATLT, 

or a conference calling company. 

A. Correct. I mean in the end, depending on the number 

you dial, the call will always go to whatever the rate 



center is for that NPA access. 

Q. But using the 605-477 prefix, your conference call or 

grandma's call ends because of the high-tech equipment at 

Ft. Thompson. 

A. Any call calling 605-477 will end in Ft. Thompson. It 

will be go to the facilities on the Native American Telecom 

Reservation. 

Q. The facilities in Ft. Thompson, you've been there 

before? 

A. I have not. 

Q. Are you aware if those facilities are actually located 

on the Reservation? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Sustained. Lack of foundation. 

MR. SWIER: May I have a moment, Your Honor? 

THE COURT: You may. 

MR. SWIER: Your Honor, at this time I've marked 

Defendant's Exhibit 41. We have previously filed 40 

exhibits with the Court. I want to keep the numbering 

consistent, if I could. May I approach? 

THE COURT: You may. Do you have a copy for 

counsel and for me? 

MR. SWIER: Yes. 

BY MR. SWIER: 

Q. Keith, I'm showing you what's been marked Exhibit 41. 



THE COURT: And one for the Plaintiff. 

Q. Personally I found this confusing. I like that a lot 

better what you did. Defendant's Exhibit 41, is that 

simply a little bit more detailed schematic of what you 

just showed us? 

A. Certainly. It still shows the rate centers, the 

switch identifiers -- 

THE COURT: Just a minute. He's making an 

objection. 

MR. KNUDSON: Objection. Foundation. Who 

prepared this document? How was it prepared? Why wasn't 

it provided earlier? 

THE COURT: He hasn't offered it yet, so he may 

lay foundation through the questions. So the objection is 

overruled. 

BY MR. SWIER: 

Q. Can you explain to the Court what this document is, 

please. 

A. It's a routing diagram explaining how the call 

scenario we're talking about would route based on the 

Widevoice network. 

Q. Who prepared this document? 

A. I did. 

Q. In a nutshell again, explain to the Court briefly what 

this shows. 



A. It shows basically the same thing we were just showing 

within the nationwide, but it gets a little more detailed. 

So, again, you have Sprint's switch here, or pretty much 

any switch in the world, who is trying to route to 

Ft. Thompson. So this would have been the switch 

identifier for there. To get to there, you would have to 

go to South Dakota Networks. 

Once you get there, again, they would say to send that 

call to Widevoice via their switch identifier, which is the 

identifier here. At which point we send that back via an 

IP network to SDN and on to the Reservation, where that 

call would go to the WiMax we talked about and to the end 

user, or to their application services there within their 

facilities. 

Q. So Exhibit 41 is simply a more detailed explanation of 

what you did previously? 

A. Yes. 

MR. SWIER: Your Honor, at this time I would like 

to have Mr. Williams' original drawing of the United States 

marked Exhibit 41A, if I could, please. 

THE COURT: It may be marked. 

MR. SWIER: I would also move to have Exhibits 

41A, which is Mr. Williams' drawing, and Exhibit 41, the 

more computerized-generated schematic, admitted into 

evidence. 



THE COURT: Any objection? 

MR. KNUDSON: No objection. 

THE COURT: 41 and 41A are both received. 

MR. SWIER: At this time I don't have anymore 

questions for Mr. Williams. Thank you. 

THE COURT: Thank you. Miss Roberts, any 

questions? 

MS. ROBERTS: No, Your Honor. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: Yes, Your Honor. I need the 

Court's indulgence. I only have one copy of Mr. Williams' 

Affidavit, and it's marked up. I may need to show him his 

Affidavit. I believe probably Mr. Swier has a copy that is 

clean. 

THE COURT: Mr. Swier? 

MR. SWIER: I do have a copy. Could we make a 

copy, and let him use that so I can keep my clean copy? 

THE COURT: Sure. If you would give it to 

Nicole. 

MR. KNUDSON: Your Honor, I have an unsigned 

version. I would prefer to use a signed copy. 

THE WITNESS: I have a signed copy where I was 

sitting. 

MR. SWIER: I have one right here, Your Honor. 

MR. KNUDSON: How are we marking exhibits for the 



Plaintiff then? 

THE COURT: The Clerk will mark it for you. 

MR. KNUDSON: We'll solve that when we get to it. 

CROSS-EXAMINATION 

BY MR. KNUDSON: 

Q. So, Mr. Williams, Scott Knudson. I represent Sprint 

Communications, the Plaintiff in this action. I believe 

you testified that you hadn't been to Ft. Thompson yet. Is 

that correct? 

A. That is correct. 

Q. Is this your first time to South Dakota? 

A. It is not. 

Q. Now, I'd like you to turn your attention to this 

schematic. I believe it's still showing up on the screen. 

Do you have it in front of you? 

A. Yes. 

Q. What you have described then is how I believe you said 

all calls that could end up at the Ft. Thompson 477 

exchange are routed. Is that correct? 

A. That is correct. 

Q. If I understand your testimony correctly, from the 

schematic, all the traffic that ends up at the Ft. Thompson 

477 exchange goes first to this switch owned by South 

Dakota Network. Is that correct? 

A. Correct. 



Q. And that's based on the LERG data you've analyzed. 

Correct? 

A. Yes. 

Q. You believe the LERG data to be something you can rely 

on? 

A. I would say so. 

Q. And if I follow this schematic correctly, then all 

this traffic that is intended for the Ft. Thompson 477 

exchange goes out to WideVoice in Los Angeles. Correct? 

A. Yes. 

Q. You've reviewed the Amy Clouser Affidavit. Haven't 

you? 

A. Yes. 

Q. You agree wlth her analysis that is where the traffic 

goes? 

A. Yes. 

Q. There is a switch owned by WideVoice in Los Angeles. 

Correct? 

A. Yes. 

Q. You receive trafflc from other areas of the country, 

as well, traffic destined for 477. Correct? 

A. Correct. 

Q. In fact, let me ask you this. Freeconferencecall.com, 

is that a company owned by WideVoice? 

A. It is not. 



Q. Is it reverse? Freeconferencecall.com owns WideVoice? 

A. I don't know that. There's definitely a business 

dealing there. 

Q. Then if I understand correctly then, you switched all 

of this traffic intended back to Ft. Thompson 477 exchange 

from Los Angeles back, and if I follow the schematic 

correctly, it ends up back at a router owned by South 

Dakota Network? 

A. Yes. Basically this would be the demarc or the edge 

of the equipment today owned by WideVoice. So, yes, it 

would end up back at an SDN router here in South Dakota. 

Q. From the Sioux Falls switch owned by South Dakota 

Network, it goes over the fiberoptic South Dakota Network 

phones to Ft. Thompson. Isn't that true? 

A. Yes. 

Q. Now, you have this little cloud between a router in 

Los Angeles and a router in Sioux Falls. It says ATT IP 

Network. Can you explain what that is? 

A. Sure. The internet is obviously -- I mean ultimately 

incumbents own the networks, so everyone is paying access 

to get on the network. In this case WideVoice pays ATLT 

for dedicated facilities to access the Internet in 

Los Angeles. 

Q. So the calls that go from your WideVoice switch in 

Los Angeles back to the South Dakota Network switch in 

F 



Sioux Falls are an Internet protocol? 

A. Correct. They are using the public Internet. 

Q. You use this term "voiceover Internet protocol." Is 

that right? 

A. Yes. 

Q. Is that the kind of signal that's going from the 

switch in Los Angeles to the South Dakota Network? 

A. It is. 

Q. I want to clarify then what you call the traditional 

service, when grandma was calling her granddaughter. The 

traditional service ends at the South Dakota Network switch 

in Sioux Falls. Correct? 

A. It does not. It actually ends at the Widevoice switch 

in Los Angeles. 

Q. I see. The traditional, that would be the first leg. 

The second leg, that's a traditional. 

A. Correct. That would be using traditional TDM 

facilities. 

Q. Would we call that the legacy network? 

A. Yes. That would be the PSTN. 

Q. Now, you indicated that Native American Telecom is 

using WiMax technology. Are you familiar with that 

technology? 

A. I am somewhat, yes. 

Q. That's a radio-based technology. Correct? 



A. Yes. 

Q. Do you understand that Native American Telecom, NAT, 

for short, has gone to the FCC to get a radio license to 

operate its WiMax facility? 

A. I believe you would have to. 

Q. Do you know the range of that WiMax signal on 

Ft. Thompson? 

A. I don't, but traditionally it's 20 miles or something, 

give or take, I believe. 

Q. So if it's located in Ft. Thompson, it radiates out in 

a circle that is 20 miles in radius, so it could be 40 

miles in diameter? 

A. Sure, if that's correct. Again, I'm not completely 

familiar with how far. That's the basis, yes. 

Q. You understand the topography in South Dakota around 

Ft. Thompson is fairly flat. Correct? 

A. I don't know that. I would assume. 

Q. There are no tall -- 

A. It's not the mountains. 

Q. Nor are there any tall buildings nearby. 

A. Not that I'm aware of. 

Q. Let me go back to your schematic for a second. This 

call -- let's say it's grandma's call that ultimately gets 

on the Ft. Thompson 477 exchange. This whole process is 

moving through interstate commerce. Isn't it? 



A. I would guess, sure. 

Q. So it's really an interstate call regulated by the 

Federal Communications Commission? 

MR. SWIER: Objection. Calls for a legal 

conclusion. 

THE COURT: Sustained. 

BY MR. KNUDSON: 

Q. Let me make sure I understand what states this call 

gets routed through. It starts in Fargo, North Dakota, 

according to Mr. Swier's example. Then it goes to South 

Dakota. Right? Then from South Dakota it goes all the way 

to Los Angeles. Now, you have to go through a number of 

different states to get there. Correct? 

A. It could. 

Q. Likewise, on its way back over this dedicated Internet 

line, it's going to travel through a number of states to 

get back to South Dakota. Correct? 

A. Assumably, yes. 

Q. Then you understand that Sioux Falls, South Dakota, is 

not located on the Ft. Thompson or the Crow Creek 

Reservation. Don't you? 

A. It is not located. Correct. 

Q. Let me understand you correctly. I believe you said 

when this call goes back to Ft. Thompson, it ends up in 

some equipment, and then ultimately it's actually going to 



the granddaughter in your first example. It's going 

through some equipment. Who owns that equipment that 

actually gets the signal to the final call to party? 

A. Native American Telecom, as far as I know. 

Q. Excuse me? 

A. As far as I know, it's Native American Telecom. 

Q. Now, this conference bridge equipment, that's 

something a little different. Isn't it? 

A. Different how? 

Q. Let's ask it a different way. I think in your 

Affidavit you said there are a hundred or so customers on 

the Reservation on Native American Telecom. 

A. I believe so, yes. 

Q. In order for you to get a signal through this process 

of your schematic to an individual resident on the 

Reservation, they need an ATA device. Don't they? 

A. Yes. 

Q. That ATA device then converts that signal coming from 

the WiMax radio to some signal that a regular old phone 

could use. Correct? 

A. It would do a digital-to-analog conversion, digital 

being the IP network, analog being the traditional PSTN, so 

yes. 

Q. With the conference calling bridge equipment, however, 

isn't it true you don't need that ATA unit? 



A. Correct. 

Q .  So when we go to the hand drawing, can you put that up 

for me? When we have the example of callers in, was it 

New York, Florida, and Texas, they call one of these 477 

numbers, and they can talk to each other without having to 

use one of these ATA units. Correct? 

A. Correct. 

Q. In fact, a conference bridge could have more than 

three callers on it at one time. Isn't that true? 

A. Depending on the equipment, sure. 

Q. Now, in order for these conference bridge numbers to 

work then, they are a preassigned four-digit number that 

goes 605-477, and I think in your example it was 1112. 

Correct? 

A. Correct. 

Q. So if you identified, let's say, a hundred thousand 

minutes of use to one of those four-digit numbers, like 

1112, that would indicate it's a conference bridge call. 

Correct? 

A. If it was that number in this example, yes. 

Q. Do you know how many numbers in NAT's exchange are 

dedicated to conference calling bridges? 

A. I donot. 

Q. You have done no particular traffic analysis yourself 

to see how much of NAT's traffic, that is, directed to the 



477 exchange, is a conference calling bridge call, have 

you? 

A. Ihavenot. 

Q. Your Affidavit. Are you familiar with it, sir? 

A. I am. 

MR. KNUDSON: Let's mark it. May I approach? 

THE COURT: You may. 

MR. KNUDSON: Do you have a copy? 

THE COURT: I do. 

BY MR. KNUDSON: 

Q. Mr. Williams, I'm handing you what's been marked for 

identification as Plaintiff's Exhibit 101. Can you 

identify that document? 

A. Yes. 

Q. What is it? 

A. It's my Affidavit. 

Q. That's your signature at the back? 

A. It is. 

Q. You submitted this Affidavit as part of the record in 

this proceeding? 

A. I did. 

Q. Turn your attention to Paragraph 4 of your Affidavit. 

Again, if I could direct your attention to the second 

sentence, and if you could read it for me, please. 

A. "NAT delivers all line side subscriber calls to 



subscribers or subscriber equipment located on the Crow 

Creek Reservation in Ft. Thompson, South Dakota." 

Q. Let's go back to grandma's illustration, if you would 

take that document out, please. I would like to see, when 

you describe your grandma calling her granddaughter, was 

the granddaughter the subscriber on the Reservation? 

A. If the grandmother is calling the granddaughter, the 

granddaughter would be the subscriber on the Reservation. 

Q. Now, you used the term "subscriber equipment." Do you 

see that, sir? 

A. Yes. 

Q. Can you explain to me what "subscriber equipment" 

refers to in terms of this network that NAT has created? 

A. It would be the ATA, digital-to-analog converter that 

is allowing that IP network to go back to the traditional 

PSTN. 

Q. If I'm clear then, from looking at the other example 

of these three people calling each other, 477-605-1112, the 

conference bridge number, they are not terminating those 

calls with this ATA equipment. Correct? 

MR. SWIER: Objection. Asks for a legal 

conclusion as to what "termination" is. 

THE COURT: Overruled. You may answer. 

A. No. In that case it would be terminating to whatever 

their conferencing equipment is. 



Q. So it wouldn't be subscriber equipment then. Right? 

A. It depends on the definition of "subscriber." In this 

case if the granddaughter was housing the conference 

revenue, it would be the subscriber because she is the end 

user. That's who you are calling. Right? 

Q. Right. The granddaughter isn't housing the -- 

A. No. Instead Native American Telecom is. 

Q. Native American Telecom is the subscriber here, if I 

understand? 

A. In that case, yes. 

Q. When you refer to the next sentence, and I'll read it 

here. "In the case of the latter, the subscriber equipment 

is voice application equipment." Can you explain to me 

what "voice application equipment" refers to? 

A. I mean I would assume in this case it's some sort of 

server that is offering a telecommunication service. I 

mean in the end that subscriber equipment, that server, 

would still be doing the termination of that phone call. 

Q. So it could be in the termination of this one call to 

any of these three people who aren't on the Reservation? 

None of them are on the Reservation. Right? 

A. Not in that example. 

Q. You agree, I believe, in Paragraph 5 that the Clouser 

trafficking analysis correctly concluded that traffic ends 

up at the Widevoice switch in Los Angeles. Right? 



A. Within the traditional PSTN, yes. The ultimate switch 

identifier would be Widevoice. 

Q. You personally have done no traffic analysis of what 

calls going into the 477 exchange go to which numbers. 

Have you? 

A. What do you mean? 

Q. You have not looked to see how many calls or how many 

minutes of usage go to any particular number on the 477 

exchange. 

A. I do not know the minutes of usage for any number on 

the 477 exchange. 

MR. KNUDSON: No further questions, Your Honor. 

THE COURT: Mr. Swier? 

MR. SWIER: Thank you, Your Honor. 

REDIRECT EXAMINATION 

BY MR. SWIER: 

Q. I have just a couple questions for you. You talked 

about VoIP, V-o-I-P? 

A. That's correct. 

Q. Explain what VoIP is. 

A. Voice over Internet Protocol. Again, we talked about 

the legacy telephone network, which is how phones worked up 

until probably the mid '90s traditionally everywhere. With 

the advent of the Internet, VoIP protocol, which typically 

uses another protocol on the top of that called SIP, 



session Initiation Protocol, which allows you to use that 

Internet, which in this case we'll call it the new network, 

the IT network, to carry telephone traffic the same as the 

traditional network, but obviously it opens that network 

and facility to allow easier access to offer those 

services. I mean the traditional network, the LEC that 

owned the copper -- 

Q. The LEC being the local exchange carrier? 

A. Local exchange carrier, would be the only one who 

could provide service, because they owned the 

infrastructure in the ground. By allowing Internet 

protocol to do the same thing, it allows you to reach a lot 

more people in a lot easier manner. Typical traditional 

telephone services also require huge amounts of equipment 

to take up large facilities. You can service the same 

amount of people in much less space. 

Q. So technology is good for the consumer? 

A. And it's good for those providing service. Real 

estate is expensive, as are the equipment and contracts to 

maintain it. 

Q. Mr. Knudson asked you some questions about the SDN 

switch in Sioux Falls. If you could look at your map 

again, Keith, Exhibit 41A. Earlier you testified that 

there's simply no infrastructure equipment that goes from 

SDN in Sioux Falls to Ft. Thompson. Is that correct? 

- 



A. Yes. 

Q. Explain to us what WideVoice Communications, which is 

a minority partner of NAT, explain what WideVoice is doing 

from an investment standpoint to try to alleviate that 

infrastructure problem between Ft. Thompson and 

Sioux Falls. 

MR. KNUDSON: Objection. Outside the scope of 

cross. 

THE COURT: Overruled. You may answer. 

A. Can you ask the question again? 

Q. Sure. What is WideVoice Communication doing? What 

kind of infrastructure are they investing in for that 

Sioux Falls to Ft. Thompson problem we have? 

A. One, they are offering a solution to be able to 

deliver those phone calls to the NAT exchange at a more 

reasonable rate than they are getting from whoever the 

incumbent would be. 

Q. In the future will that call from Sioux Falls not be 

required to go to Los Angeles? 

A. The call itself, yes, will route through SDN. 

WideVoice is in the process of redesigning their network. 

We have worked out agreements with SDN to actually house 

trunking equipment within their facilities here in South 

Dakota, at which point Leg 2 would go away, because it 

would terminate directly within equipment in Sioux Falls, 



and Leg 3 would go over leased-line facilities directly to 

Ft. Thompson. 

Q. So WideVoice is making that investment so we don't 

have to have the Sioux Falls to Los Angeles leg? 

A. Correct. Ultimately it saves me money or us money, as 

WideVoice, in turn, allowing us to offer a more competitive 

rate. 

Q. Keith, the high-tech conference calling equipment in 

Ft. Thompson, that is located within the exterior 

boundaries of the Reservation, according to your knowledge? 

A. As far as I know, yes. 

Q. In fact, to the best of your knowledge, is NAT, Native 

American Telecom, a majority tribally owned company? 

MR. KNUDSON: Objection. Calls for a legal 

conclusion. Foundation. 

THE COURT: Sustained based on lack of 

foundation. 

BY MR. SWIER: 

Q. Keith, the service in this case, the services that are 

being provided, the equipment that allows the services to 

be provided, that's located on the Reservation. Isn't it? 

MR. KNUDSON: Objection. Foundation. 

A. As far as I know, yes. 

THE COURT: Overruled. 

Q. The equipment is located on the Reservation? 



A. It is located on the Ft. Thompson facility. 

MR. SWIER: I don't believe I have any other 

questions. Thank you, Your Honor. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: Thank you, Your Honor. 

RECROSS-EXAMINATION 

BY MR. KNUDSON: 

Q. So if I understand Mr. Swier's redirect correctly, 

WideVoice is providing all of this equipment to this 

network that's going to be operated by NAT. Correct? 

A. No. WideVoice is providing our own facilities for 

this transport. Again, Native American Telecom owns 

whatever equipment they have in the Ft. Thompson facility. 

Q. Okay. So even if WideVoice goes forward with this 

plan to put another switch in South Dakota so we don't have 

this long -- I take it your testimony is that Leg No. 2 

would go away? 

A. The TDM leg would go away. Obviously -- not 

obviously, but within this, the call control for our 

switching will still be in Los Angeles. From the 

traditional PSTN standpoint, you will still see Widevoice's 

switch identifier. But obviously with the IP switching 

technology we were talking about before allows you to be 

geo-diverse in the location of that equipment. 

So the calls themselves will actually route SDN 



directly to Ft. Thompson. There will be a signaling 

protocol back to Los Angeles to communicate how to direct 

that call. 

Q. So just to be clear, even with this additional 

technology, the final leg into the Reservation is over 

South Dakota Network fiber. Correct? 

A. Ask that one more time. 

Q. Even with this new equipment being located in 

Sioux Falls, the final leg going into the Reservation will 

be on South Dakota Network fiber. 

A. It will be, yes. 

MR. KNUDSON: No further questions. 

THE COURT: Anything further, Mr. Swier? 

MR. SWIER: No, Your Honor. 

THE COURT: You can be excused. Thank you. 

(Witness excused) 

THE COURT: You may call your next witness. 

MR. SWIER: We will call Tom Reiman. 

TOM REIMAN, 

called as a witness, being first duly sworn, testified as 

follows : 

DIRECT EXAMINATION 

BY MR. SWIER: 

Q. Would you please introduce yourself to the Court and 

spell your last name. 



A. My name is Thomas J. Reiman, R-E-I-M-A-N. I am the 

President of Native American Telecom Enterprise, which is a 

minority owner of NAT. 

Q. Tom, I'd like to talk with you briefly about the 

corporate structure of Defendant Native American Telecom, 

who we will refer to as NAT. Will you share with the Court 

the ownership structure of NAT? 

A. Native American Telecom, LLC, is 51 percent owned by 

the Crow Creek Sioux Tribe. 

Q. Hold on right there. So Defendant NAT is majority 

owned by the Crow Creek Sioux Tribe. 

A. That is correct. 

Q. How is the remaining 49 percent dealt with? 

A. Native American Telecom Enterprise, LLC, owns 25 

percent. Widevoice Communications owns 24 percent, 

equaling one hundred percent of the corporation. 

Q. This gets a little bit confusing, but I want the Court 

to understand. The Defendant in this case, Native American 

Telecom, LLC, is that a distinct and separate entity from 

your company, Native American Telecom Enterprises, LLC? 

A. Yes, it is. 

Q. Tom, tell us how Native American Telecom, LLC, came 

about. 

A. Native American Telecom, LLC, has been a thought of 

ours for a long time. I come from serving Indian 

I 



Reservations for the last 11 years, and hadn't been on one 

prior to that in my entire life. Stepping onto the Pine 

Ridge in 2000, we saw how Indians and Native Americans live 

out there. 

Q. Give me a little bit of your background on that. How 

did you come into this type of telecommunication system 

work on Indian Reservations? 

A. I was in the wireless business with Western Wireless 

Corporation. There was a tornado back in 1999 in Oglala, 

South Dakota, which completely destroyed the entire town 

and also the infrastructure of the telephone lines. The 

company I worked for, John, the CEO was John Stanton who 

noticed that. Bill Clinton came out, the President at the 

time, to view this catastrophe, and decided maybe that 

company could make a difference. So what they did is 

brought in cellular-on-wheels, which is called COW, and 

what they did is started a telecommunications system out 

there before the land lines could ever rebound from such a 

problem. 

Because of what we were able to do out there, we 

decided or the company decided to try to bring modern 

telecommunication services to the Pine Ridge Indian 

Reservation. 

So what we did and the Tribe did is went in front of 

the FCC to get eligible telecommunication carrier status. 



They were granted, the first Tribe to ever be granted 

eligible telecommunication state carrier status. 

What they would do is give Western Wireless the 

opportunity to build out an infrastructure on the Pine 

Ridge Indian Reservation, and which we did. We provided 

telephone cellular phones at low cost to people who had no 

other phones. 

At that time we figured the telephone penetration was 

less than 25 percent, meaning 75 percent of the people did 

not have telephones. We were able to bring that up to over 

90 percent in a matter of six, seven years. From them, we 

went on to other reservations because of what we saw. 

Q. Let me ask you this. So you started working on the 

Reservations back in the early '90s. 

A. Late '90s, 1999, 2000 is when we first started. 

Q. The reason of that is because of the natural disaster 

that happened out on Pine Ridge with the Oglala Sioux? 

A. That exposed the situation to us. 

Q. As a result of that, President Clinton and the United 

States Government found this was a priority to restabilize 

communication services. 

A. Correct. 

Q. And you did that, and it was successful. Take us then 

to how you got from that point and what you've done through 

the past few years, ultimately how we came to NAT. 



A. What we did, we saw successes were happening on the 

Pine Ridge Indian Reservation, and then went and started to 

do the same thing on other Indian Reservations where they 

were suffering the same situation without basic phone 

service. We did that on seven Reservations in South 

Dakota, three Reservations in North Dakota, and during that 

period Alltel bought out Western Wireless. 

Q. Western Wireless being the company you used to work 

for? 

A. Correct. Alltel bought us out. We continued to do 

the same thing. Alltel was a lot larger corporation than 

what Western Wireless was. We were small. And what has 

happened in the industry is these large companies have 

taken over the smaller companies. 

But, anyway, I did not actually enjoy doing what I was 

doing. My capacity was minimized, and I didn't feel like I 

was doing what I could for these poverty areas. Then that 

was the time I decided to start Native American Telecom 

Enterprise to address this personally better. 

When I arrived on the Reservation in 1999, it was the 

first time, and I could not believe people in the United 

States actually lived this way, and why wasn't anything 

being done? I've heard of Reservations all my life. I had 

never seen anything like that. What I'm saying is there 

were three or four families living in homes. There are 



very little to live off of. There are no jobs, no economic 

activity out there. 

So what we decided to do is do a joint venture with 

the Crow Creek Reservation where we thought we could maybe 

start or thought we could do economic development out there 

by starting a Tribally-owned telephone company. 

Q. Let me stop you right there. You're going to be asked 

this by Mr. Knudson, and it's in his pleadings. Sprint is 

alleging that the Defendant in this case, Native American 

Telecom, LLC, is simply a shell or a sham organization 

because you were one of the organizers of the LLC. 

Explain to the Court again a little more in-depth the 

ownership structure of Defendant NAT and how this is a 

Tribally-owned business. 

A. Native American Telecom, LLC, was formed with my 

partner and I, Gene DeJordy, prior to us ever talking to 

any Tribes. We were going to form this corporation, Native 

American Telecom, LLC, and then approach a Tribe and give 

them the opportunity to start their Tribally-owned 

telephone company. That's what we did. Then the agreement 

was drawn up with the Tribal Council. 

We had a pretty big to-do over it just because it was 

an exciting thing for them. There isn't a lot of companies 

investing much money on Indian lands today. 

Q. Talk about that a little bit. Talk about the 



negotiation process between Native American Telecom and the 

Tribe to try to bring the Tribe and the Reservation into 

this company. 

MR. KNUDSON: Objection on relevancy grounds. I 

think we've agreed that the papers say the Crow Creek Tribe 

owns 51 percent of the equity of Native American Telecom. 

We don't need to go into the background and negotiations 

leading to that result. 

THE COURT: Overruled. You may answer. 

A. Restate that question. Would you, Scott? 

Q. Can you take us through the negotiating process and 

how it came to be that Native American Telecom, LLC, came 

to be majority Tribally-owned? 

A. I had meetings. Initially I was out there offering 

cell phones and got to know some of the people. This is 

when our idea came to start our own Tribally-owned 

telephone company. So I had met with the Tribal Council 

and the Chairman at the time, Brandon Sazue, to discuss the 

possibilities of our big dream to start a telephone company 

that would be Tribally-owned by the Crow Creek Sioux Tribe 

and what this would offer to people, that being a telephone 

company they owned that would provide state-of-the-art 

Internet and phone service to their people at minimal or no 

cost. 

Q. What was the Tribe's reaction? 



A. Well, as Tribal people, I think when people come on to 

the Reservation, they may see that as too good to be true. 

But Brandon, you know, I've been around Native 

Americans for the last 10 years, and I have a very good 

track record where everything I've said I was going to do, 

I did. I had references. I said, "Feel free to check them 

out." I had a long dealing with the Oglala Sioux Tribe, 

the Rosebud Sioux Tribe, the Yankton Sioux Tribe, where we 

did go out and make a difference. 

Now they have an opportunity to make this even bigger 

and better, where they can be their own telephone company, 

less dependent on outside carriers. If you go there right 

now on Crow Creek, I had heard 93 cents out of every dollar 

leaves the Reservation, because there are no services 

there. They have to purchase all services from off the 

Reservation. This gives them one less chance to be less 

dependent on outside resources where they can have their 

own telephone company. So it was a dream to them and it 

was a dream to me, and we were making it a reality. 

Q. Why did you decide to make this business majority 

Tribally-owned? You wouldn't need to do that. You and 

Mr. DeJordy have plenty of experience in the business. Why 

was that important to you? 

A. It would give them the opportunity, after we educated 

the people out there, to own this company, and we could go 



forward. We have trained several people. 

We have put on I think about a hundred and some 

customers. I've been in the majority of those homes. I 

see the eyes light up when the Internet turns on, and they 

have access to services they've never had before. I am 

very proud of what we've accomplished there, and look to 

accomplish bigger and better things. 

Right now that tower serves Ft. Thompson and three 

other communities. There's a school in Stephan that is the 

home of the Crow Creek Chieftans, which is the high school 

which boards students up there. My dream is to put a tower 

there and give those students wireless Internet that they 

don't have right now, Internet services in the dorms with 

computers, that they have the fair shake that everybody 

else does outside of Indian grounds. 

Q. Let me ask you this. Are you aware of any efforts 

Sprint Communications Company has ever made to bring 

technology to the Crow Creek Reservation? 

A. No. 

Q. Are you aware of any efforts Sprint has made in 

assisting economic development on the Crow Creek 

Reservation? 

MR. KNUDSON: Objection. Totally irrelevant and 

it's also argumentative. 

THE COURT: Sustained. 



BY MR. SWIER: 

Q. Tom, share with the Court -- first of all, share with 

the Court the work that NAT has done, the infrastructure 

it's built. Let's start with that. Talk about the 

infrastructure NAT has built. 

A. Okay. We erected an 80-foot monopole tower out there 

without any ground penetration. The lands on Indian 

country are very historical. There are things you do not 

want to disturb. 

Q. Sacred. 

A. Sacred, exactly. We wanted to erect our tower without 

touching the ground at all. We went in there and put up a 

tower without any ground penetration, weighted down with 

thousands of pounds of brick, and then we put in a tower we 

brought in, a concrete tower, with the plans that would 

serve the Ft. Thompson area. We then brought in equipment. 

This whole time we've involved the people of Crow 

Creek and also the Tribal Council. That was where -- they 

looked at this with excitement. Then after we got the 

system up and running, which took approximately a year, we 

put in an Internet Cafe in the Tribal Hall where we put in 

six computers. 

What we found out is it was fine and dandy to bring 

Internet to the households, but in many cases these people 

were not able to afford a computer. So we decided to give 



them an opportunity by putting in six computers and them 

having access to them, also, from phone service. 

Q. You talked about you did all this infrastructure and 

provided these services. When you talk about "you," who 

has done this? 

A. Native American Telecom, LLC. Without the Tribe's 

consent, this could not be done. 

Q. Talk about some of the other either equipment NAT has 

invested or talk a little bit more about what's going on 

out there on the Reservation with these services. 

A. As far as the equipment we've invested in the hut, 

it's thousands of dollars. 

Q. When you talk about the structure where the telecom 

equipment is located, talk about that a little bit. 

A. We put a shelter in out there that houses all this 

electronic equipment. What that does is provide the WiMax 

system. It provides other services that we would like to 

start out there and have started. 

We also have invested in CPEs, which are 

customer-premises equipment, and that is a piece of 

equipment required to get that signal to the home. So we 

have invested those. Each install is approximately $500. 

A hundred of those is $50,000 that we've invested, plus 

time and labor. We've invested a lot of money with the 

thinking we could continue to invest out there by bringing 



this service to other parts of the Reservation. 

Right now we serve the Ft. Thompson area. We would 

love to serve the village of Crow Creek, the town of 

Stephan where the school is located, Big Bend, also, so we 

could serve the entire Reservation. That's what our 

thoughts were, and that's what we would like to do. 

Q. You talked about the equipment and infrastructure 

investment that NAT has made. Where is that equipment 

located? 

A. It's housed at our shelter behind the old ambulance 

and the new ambulance building and our new Internet and 

Learning Center that we just completed construction and 

plan on opening in November, which will be a Learning 

Center. 

Q. Is all the equipment NAT has invested and erected, is 

that located in Ft. Thompson? Correct? 

A. Yes. 

Q. Is all of that equipment and investment and 

infrastructure located within the exterior boundaries of 

the Crow Creek Reservation? 

A. Yes. 

Q. The Internet Library that you talked about. Is that 

structure and those services, are those all provided on the 

Reservation? 

A. Yes. 



Q. Is the equipment and infrastructure you talked about 

owned by Native American Telecom? 

A. Yes. 

Q. Is Native American Telecom a majority Tribally-owned 

business? 

A. Yes. 

Q. Tom, as a result of NAT's effort and infrastructure 

investment, share with the Court what is going on on the 

Reservation from an employment and economic development 

standpoint. 

A. From an employment, we have hired four full-time 

people, and I think seven part-time people to actually help 

us with our operations out there. 

Q. Are those people and their work and their offices, are 

they all located on the Reservation? 

A. Yes, they are. 

Q. Go ahead. 

A. With that we provide the training, too. There are a 

lot of capable people out there doing this. They just 

haven't had the opportunity to do this. So when we come 

out there as a company offering some jobs, we have a lot of 

inquiries, because people do not have the opportunities on 

the Crow Creek Reservation that they may have otherwise. 

There are not a lot of corporate infrastructure out there. 

So what we decided, because of our Internet Cafe with 



the six computers being booked all the time, we open at 

10:30 and people come in and they do research and their 

papers and stuff like that, we decided to invest additional 

funds to build a Native American Telecom Communication and 

Learning Center, which we have -- the construction is done. 

We just haven't gotten the equipment put in there yet. We 

are excited about that. The Tribe is excited, and the 

people on the Crow Creek Indian Reservation are excited 

about it. 

Q. These new efforts, are these all located again on the 

Reservation? 

A. Yes. We took an old building pretty much run down and 

rebuilt it. Now it looks like a brand new building in 

Ft. Thompson, which is in the confines of the Crow Creek 

Sioux Indian Reservation. 

MR. SWIER: May I approach? 

THE COURT: YOU may. 

Q. I'm showing you Exhibits 42 -- start with Exhibit 42. 

Will you share with the Court what Exhibit 42 shows? 

A. That is our recently completed Native American Telecom 

Communication and Learning Center, which used to be an old 

ambulance storage area, run down. 

Q. Where is that building located? 

A. In Ft. Thompson. 

Q. On the Reservation? 



A. On the Reservation. 

Q. Who had made the investment to rebuild and provide the 

service? 

A. Native American Telecom, LLC. 

Q. Again, what is the intended purpose of this facility? 

A. To provide Internet access, learning capabilities, GED 

certification. With our network being what it is, like a 

fourth generation, high-tech, high-speed network, we are 

looking at putting Skype televisions in these so learning 

can be done. 

You'll have Tribal members able to have instruction, 

and the instructor doesn't have to be on the ground. He 

can be anywhere in the world. We'll be offering classes 

that they can further their education. 

What we've seen so far is people have developed 

websites there and are now accessing outside resources 

because of the Internet. 

Q. Before NAT made this investment, was any of this type 

of learning or economic development taking place on the 

Crow Creek Reservation? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Were you aware of the economic shape of the Tribe and 

the economic, I guess the noneconomic things that were 



going on out there, for lack of a better word? 

Were you familiar with how it was economically on the 

Tribe before NAT came? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. 

A. Yes. I spent a lot of time out there and had 

firsthand experience of the situation and living 

circumstances out there. 

Q. Describe for the Court the difference between pre-NAT 

and current-NAT from a technological standpoint. 

A. What we saw out there, pre-NAT would be homes without 

any Internet access. The telephone company, Midstates 

would say everybody has access. Well, they may have wires 

to every home, but affordability is a big issue out there. 

Q. How were people affording NAT services then? 

A. Subsidized by NAT. 

Q. So NAT is providing the infrastructure and subsidizing 

the services for Tribal members. 

A. Correct. 

Q. Why would you do that? 

A. Otherwise they wouldn't get it. They don't have it. 

They don't have the funds to be able to. Are you going to 

buy food, or are you going to buy Internet? 

Q. Explain to the Court the subsidies NAT is providing on 

the Reservation. 



A. We are providing the hookup to the Reservation people 

to the homes. We provide the service. We provide the 

telephone. In some cases we have worked out where we can 

provide computers. 

Q. In their submissions Sprint almost made fun of NAT 

because you weren't accepting any government handouts or 

Universal Service Funds. Are you familiar with the 

Government subsidies and USE funds that may be available to 

NAT? 

MR. KNUDSON: Object to the tone of the question, 

but that's all. 

THE COURT: Overruled. You may answer. 

A. I am familiar with eligible telecommunication carrier 

status. That's how you go about getting Universal Service 

Funding. You have to get that status prior to getting 

Universal Service Funding. We looked at that, knowing it 

was going to take us a few years to get there. 

Q. So you knew that NAT would ultimately -- could avail 

themselves of government subsidies. Did you decide to 

pursue that ultimately? 

A. Ultimately, yes. 

Q. But what happened was ultimately your business model 

changed. Right? 

A. Yes. 

MR. KNUDSON: Objection. Leading. 

- 



THE COURT: Sustained as leading. 

BY MR. SWIER: 

Q. How did your business model ultimately change in that 

regard? 

A. The business that the Tribe and us set up was getting 

funds from long-distance carriers, and then they ceased to 

pay what they were being billed. 

Q. Is Native American Telecom's business model to be a 

profitable, privately-held business, not reliant on 

government subsidies? 

A. Yes. 

Q. Why not just take the easy money and not worry about 

having to compete in the marketplace? Why not take the 

easy government funds? 

A. Because our business model was able to train 

individuals out there. We could work for what we were 

going to get. We offered it as a business. It to me makes 

more sense to do that. Obama had stimulus funds out there 

for buildout of this particular purpose. 

In the first round we saw all these telephone 

companies objecting to anybody that filed, because they 

think it's their sacred land. We decided to build our own 

business model and depend on our knowledge to make this 

business happen. 

Q. When you were negotiating with the Tribe, was it 



important to the Tribe to actually be able to have and to 

own a self-sustaining, competitive, privately-held 

telecommunications company? 

MR. KNUDSON: Objection. Hearsay. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. What was important to the Tribe in how this business 

model was ultimately crafted? 

MR. KNUDSON: Objection. Vague. Hearsay. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Tom, what was your company's intent in how this 

Tribally-owned company was going to make money without 

government funds? 

A. By offering services out there. We looked at several 

different opportunities and different organizations to be 

involved with to bring into this. Our ultimate plans were 

to start a conference service out there, a telephone 

communication center where we could employ not seven to 

eight people, but possibly a hundred people by building a 

communications center out there, where we could do customer 

service on the Reservation, where we could bring 

infrastructure there, a corporation majority owned by the 

Tribe to make a difference out there. 

Q. Was the Crow Creek Sioux Tribe on board with your 



vision? 

MR. KNUDSON: Objection. Hearsay. 

THE COURT: Sustained. 

MR. SWIER: May I approach? 

THE COURT: YOU may. 

BY MR. SWIER: 

Q. I'll show you Exhibits 43, 44, and 45. Going back to 

NAT's investment on the Reservation. Can you take a look 

at Exhibit 43 and explain to the Court what that is? 

A. This is the interior of the building we remodeled out 

there. This is the old ambulance building that was being 

used for storage of different things. 

Q. That's now going to be what? 

A. That is going to be the Native American Telecom 

Communication and Learning Center. 

Q. When is the projected opening date of that facility? 

A. November 2010. 

Q. And is that building located within the boundaries of 

the Reservation? 

A. Yes, it is. 

Q. Look at the next exhibit, please. I think it's 

Exhibit 44. Explain to the Court what that exhibit shows, 

please. 

A. That is the remodeled interior of the photo, Exhibit 

4 3 .  This is how it currently looks today. That would be 



one of the classrooms. 

Q. Exhibit 43 is a before. Exhibit 44 is an after? 

A. Yes, but it's a partial after, because there are other 

rooms in this building. 

Q. If you look at Defendant's Exhibit 45, please. 

Explain to the Court what that shows. 

A. That's another office in that same building. 

Q. And Exhibit 46, please. 

A. I don't have 46. 

MR. SWIER: Your Honor, at this time I would move 

to admit Defendant's Exhibits 42, 43, 44, and 45 into 

evidence. 

THE COURT: Any objection? 

MR. KNUDSON: We'd like copies, but otherwise no 

objection. 

THE COURT: Exhibits 42, 43, 44, and 45 are 

received. 

BY MR. SWIER: 

Q. Tom, financially how does NAT try to make this work? 

A. We do conferencing out there. The reason is, you have 

to have that to be able to provide what we're trying to 

build out there. We get funded by IXCs, interexchange 

carriers, AT&Ts, Sprints, for the traffic they got paid 

for, and we have a tariff, that it's a legal tariff and 

it's been filed with the FCC and also with the Tribal 



Utility. We bill those companies, and that's how this 

whole big picture works. That's how the business model is 

based on. 

Q. So you are a Tribally-owned private company that wants 

to make a profit. 

A. That's correct, and make things better out there. 

Q. How dare you. 

MR. KNUDSON: Objection. 

THE COURT: Sustained. 

MR. KNUDSON: Move to strike. 

THE COURT: Motion to Strike is granted. 

BY MR. SWIER: 

Q. Explain to the Court -- Keith did this somewhat, but 

explain how the conference calling is part of NAT's 

business plan. 

A. We run conferencing minutes out there, and we get paid 

on those. We set up a competitive local exchange carrier 

status. I can get into the background on how that got 

started, if you wish. 

Q. Sure. 

A. We initially went to the Public Utilities Commission 

to get our competitive local exchange carrier status to be 

a telephone company. Every telephone company in South 

Dakota intervened objecting to us becoming a competitive 

local exchange carrier. 



We then went to the Public Utilities Commission to get 

our application returned or dismissed. Once again, every 

telephone company in South Dakota intervened and said, "You 

cannot dismiss this." The PUC granted that dismissal, 

because we are the ones that admitted to even try to get it 

initially. 

So what we did was went in front of the Crow Creek 

Sioux Tribal Utility Authority and were granted competitive 

local exchange carrier status from them. 

Q. Let's talk about that for a moment. Do you know when 

the Crow Creek Tribe started the Tribal Utility Authority? 

MR. KNUDSON: Objection. This is cumulative of 

the DeJordy Affidavit. It's really not in dispute here. 

THE COURT: Overruled. You may answer. 

A. I believe it was 1997. 

Q. How many years was that before you approached the 

Tribe to come together in this partnership? 

A. We approached the Tribe in 2008. 

Q. So the Tribal Utility Authority had been up and 

running for 10 years before you approached the Tribe? 

A. Yes. 

MR. KNUDSON: Objection. Vague. What does 

"running" mean? 

THE COURT: Overruled. The answer will stand. 

BY MR. SWIER: 



Q. So NAT went to the Tribal Utility Authority. What 

happened? 

A. We explained to them what we wanted to do, utilizing 

their utility code to establish a competitive local 

exchange carrier, a Tribally-owned telephone company on the 

Crow Creek Sioux Indian Reservation. 

Q. What did the Tribal Utility Authority do with your 

request? 

A. They granted our application. 

Q. By granting your application, what did they provide 

NAT with the power to do? 

A. Start a telephone business and telephone company on 

the Crow Creek Sioux Indian Reservation within the 

boundaries of it. 

Q. Based on your knowledge of this Reservation, had this 

type of business model ever been presented to the Tribal 

Utility Authority before? 

A. Not that I'm aware of. 

Q. So you got the Tribal Utility Authority's permission. 

A. Yes. 

Q. After you received that Utility Authority permission, 

what did NAT do? 

A. We had to design our business model and how we were 

going to do this. Now we become a telephone company. To 

start a telephone company is very expensive. So we had to 



put together a business model for economic development on 

the Crow Creek Sioux Indian Reservation. We had to look at 

outside parties to invest in our telephone company. 

Q. So in order to make this work, in order to make this 

Tribally-owned telecommunications company work, you needed 

to have private outside investment. 

A. That's correct. 

Q. Before NAT, how much off-Reservation private 

investment was going on on the Reservation? 

A. From the looks of it, I would say very little. 

Q. Not any? 

A. Well, there were a couple stores out there, 

convenience stores that sold high-priced goods and 

high-priced gasoline. 

Q. Then what happened? 

A. We did a lot of research and found a company, 

WideVoice, that was interested, also, in making a 

difference in Indian country. So we went in front of the 

Council and talked about how we were going to establish a 

business. That's when we formed the partnership with the 

Tribe and with WideVoice. 

Q. The Tribal Government on Crow Creek, that is headed by 

the Tribal Council. Is that correct? 

A. Yes. 

Q. Did you get the support and the okay from the Tribal 



Council to move forward with NAT's business model? 

A. Yes. It was done through resolutions. 

Q. Explain to the Court then between the time the Utility 

Authority gave you permission until the time that things 

started getting going, which was about a year before the 

telephone company was up and running. What were NAT's 

efforts, in addition to what you already talked about, in 

that year time to get things going? 

A. We had to secure land, and that had to be done through 

the Resolution of Tribal Grounds and also through the BIA. 

We had to get our FCC license to offer WiMax out there. 

Just a lot of things that take a lot of time. 

We had to buy phone numbers from the incumbent out 

there, which is Midstates, a block of phone numbers to be 

able to offer our own phone numbers. We had to develop 

relations with SDN, which had the only link into there. So 

we had to do that. We had to get an interconnect agreement 

with Midstates Communications, which dragged out for six, 

eight months. They are not all that excited about another 

telephone company being started on the Crow Creek Indian 

Reservation. They seemed to drag their feet in everything 

we did. SDN, also. It took a long time. 

Q. All of these preparatory activities were done by NAT, 

the Tribally-owned company, within the boundaries of the 

Reservation? 



A. Yes. 

Q. So the year of planning takes place. After a year 

what happens? 

A. We became live, meaning our tower was turned on, 

emitting a WiMax signal, that we could now offer 

communication services to Tribal members within that area 

that site covered. 

Q. What was the Tribe's reaction? What did you do to 

exclaim to everyone, "This is what we've done. Look at 

what we've done." 

A. You know, we did not have a big ceremony. What we did 

is started offering service. We were a small company. If 

we went public, I might have three, four hundred people 

coming to my door, coming to us, "We want this service." 

So what we did is what we call a soft launch, offering 

it to people that had computers in their homes that wanted 

it. 

Q. On the Reservation. 

A. On the Reservation in Ft. Thompson. 

Q. What was the Tribal Government's reaction after 

seeing, "Wow, here is what we have." 

A. They were excited. They saw somebody that actually 

did what they said they were going to do. That's what we 

were doing. The Tribal Government was excited. But the 

people that got the service were the excited ones. They 



were the ones that could experience firsthand the 

technology they've never had before or couldn't afford 

before coming to their home. 

I held an appreciation dinner out there one time in 

Ft. Thompson. The majority of the people came up to me and 

said, "We should be holding the appreciation dinner for you 

for doing what you are doing here, which no one else has 

done before." 

Q. Tom, for all of this to come to fruition after a year, 

did, indeed, the financial part of it with the Tribal and 

private investment partnership, is that what it took to get 

this communication system up and running? 

A. Yes. Otherwise it would not be going at all. 

Q. So without the private off-Reservation investment on 

the Reservation, this doesn't happen. 

A. That's correct. 

Q. Tom, you talked briefly about the high-tech equipment 

that makes Native American Telecom work. Where is all of 

that equipment located? 

A. It's housed in our shelter on Ft. Thompson. 

Q. On the Reservation? 

A. On the Reservation. 

Q. Are you employing Tribal members with seven jobs you 

have created? 

A. Yes. 

. 



Q. So we're up and running. You indicated, of course, 

the conference calling would be part of NAT's business 

model. 

A. That's correct. 

Q. I want to clear this up, because I think you will get 

asked about it. In the submissions Sprint alleged this 

conference calling scheme, as they called it, was doing 

chat line and maybe some things maybe some of us think are 

vices or not in good character. Do you understand what I'm 

talking about? 

A. Yes. 

Q. What is NAT's perception or what is their business 

model regarding funding their business and making money 

through chat lines or porn lines or things of that nature? 

A. We will not do it, and that was stated upfront, that 

we would not do that. 

Q. Have you ever done that? 

A. No, we have not. 

Q. Are you doing that right now? 

A. We are not doing that right now. 

Q. According to NAT's business model, will you ever 

consider doing that in the future? 

A. No. 

Q. But couldn't you make a lot more money if you did chat 

and porn? 



A. It's just something we're not going to go to. 

Q. Answer my question. Could you make a lot more money? 

A. Yes, you could. I'm sure you could increase your 

minutes considerably. 

Q. But NAT has taken the position it doesn't want to do 

chat or porn. 

MR. KNUDSON: Objection. Relevancy. 

THE COURT: Overruled. You may answer. 

A. We have taken the position we will not do chat or 

porn. 

Q. So what do you do with your conferencing services? 

A. We offer a service to the people of the United States 

to be able to bring parties together, similar to what 

Mr. Williams mentioned and how it works where you have 

different parties that want to get together via 

conferencing. We offer our phone numbers to them, and then 

they call them. You can jointly add -- I mean you can have 

a call together without being in person. It's called 

conference bridge or conferencing. 

Q. And the only way people from Texas and West Virginia 

and New York can get together to conduct their business 

would be through this conference calling opportunity. 

A. That is correct. 

Q. So as part of the business model, NAT assists 

companies with conference calling. 



A. Yes. 

Q. Mr. Williams went through pretty well how the 

technology of that works. Ultimately because of the 

technology on the Reservation, is that what allows these 

conference calls to occur and, in turn, helps make NAT 

profitable? 

A. Yes. 

Q. Could NAT be profitable without this conference 

calling part of your plan? 

A. NO. 

Q. When Mr. Williams was talking about how the call all 

works, there are certain fees that are supposed to be paid 

by companies who use CLEC or an LEC, a local incumbent 

carrier's infrastructure facilities. Correct? 

A. Correct. 

Q. What are those fees commonly known as? 

A. Tariffs. 

Q. Tariffs. I know you don't know the technical part of 

this, so I'm not going to ask you. But with NAT's business 

plan, is the payment of those tariffs what allows NAT to 

make money through their equipment on the Reservation? 

A. Yes. 

Q. Have you had a problem getting, let's say, Sprint to 

pay these tariffs to NAT? 

A. Yes. They disputed these charges. 



Q. What's been the result of the fact that Sprint just 

flat out won't pay NAT for its services? 

A. It's tying our hands on expansion. 

Q. Financially? 

A. Financially. 

Q. Are you aware of any companies that are maybe similar 

to NAT that this has also happened to? 

MR. KNUDSON: Objection. Relevancy. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Have you asked Sprint to pay the tariffs? 

A. Yes. 

Q. What have they told you? 

A. That's handled by our legal people. What I was told 

is they feel they do not deserve or that payment should not 

be made. 

Q. In other words, NAT has asked for payment, and Sprint 

said no. 

A. Yes, that is correct. 

Q. What did NAT do then to try to have Sprint pay NAT for 

these services? 

A. We went to the Tribal Utility and filed a document 

with them to get Sprint to pay. 

Q. The Tribal Utility Authority, which is a subdivision 

of the Tribal Government. Correct? 



MR. KNUDSON: Objection. Foundation. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Is the Tribal Utility Authority, according to your 

knowledge, a subportion of the Tribal Government? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Are you familiar with how the Tribal Authority falls 

in the government structure of the Tribe? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: You may answer yes or no. 

A. Yes. 

Q. How does it fall? 

A. It's part of the Crow Creek Sioux Tribe. The Utility 

Authority is an organization within the Crow Creek Sioux 

Tribe. 

Q. So you went to the Tribal Utility Authority, and you 

complained, "Hey, Sprint is not paying us on our tariffs." 

Is that correct? 

MR. KNUDSON: Objection. Leading. 

THE COURT: Sustained as leading. 

Q. What did you go to the Tribal Utility Authority and 

do ? 

A. We filed a complaint with them that Sprint was not 



paying their bill. 

Q. What was the result of that complaint? 

A. I don't even think they acknowledged it that I'm aware 

of. I don't know. 

Q. Did you get your money? 

A. NO. 

Q. Tom, are you familiar with the parties or players in 

the conference calling business? 

A. Companies that are involved in conference calling? 

Q. Yes, as a general matter. 

A. Somewhat, yes. 

Q. Is Sprint involved in the conference calling business? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. Your may answer. 

A. I think they have their own conferencing business, 

yes. 

Q. In fact, is Sprint a competitor of NAT in the 

conferencing business? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. You may answer. 

A. If they are offering the same type of business, I 

would say they would be a competitor. 

Q. So it would be to Sprint's advantage to not pay a 

competitor for services so their conferencing business can 

flourish? 



A. Yes. 

Q. What efforts has Sprint ever made on the Reservation 

to make technology happen? 

MR. KNUDSON: Objection. Relevancy. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Tom, how has the business plan worked with the 

majority Tribal ownership? 

A. Very good. I mean you can see some of the things 

we've done out there and accomplished, how things are 

working. We get along very well with the existing Tribal 

Council. Everybody that has our service is elated. 

Everything is working as planned, except for the payments 

coming in. 

Q. NAT has all of its equipment on the Reservation? 

A. Correct. 

Q. NAT has employees on the Reservation? 

A. That is correct. 

Q. NAT is receiving outside financial investments on the 

Reservation? 

A. Yes. 

Q. Tribal members are benefiting from the service? 

A. Yes. 

Q. The Tribal Government is a vita1 part of NAT's 

business model? 



A. That's correct. 

Q. The Tribe and their government is a majority owner of 

NAT? 

A. Yes, they are. 

Q. Has NAT made a difference on the Reservation with 

Tribal members? 

MR. KNUDSON: Objection. Relevancy. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Tom, how do you see NAT proceeding in the future 

regarding its activities on the Reservation? 

MR. KNUDSON: Same objection. 

THE COURT: Sustained. 

MR. SWIER: May I have a moment, Your Honor? 

THE COURT: You may. 

MR. SWIER: Your Honor, I don't have any further 

questions. Thank you. 

THE COURT: Miss Roberts, do you have any 

questions of this witness? 

MS. ROBERTS: NO, Your Honor. 

THE COURT: Mr. Knudson, I think you'll go for 

more than a few minutes. Why don't we take a 10-minute 

break. We'll be in recess until about ten after 11:OO. 

MR. KNUDSON: Your Honor, I have a number of 

documents that I would be offering as exhibits. Given the 



expedited nature, I'll need some indulgence getting copies, 

so for the Court's convenience and Mr. Swier's convenience. 

THE COURT: If you go to the Clerk's office, they 

can help you. We'll be in recess. 

(Recess 10:56 until 11:13) 

THE COURT: Please be seated. If you'd take the 

stand again. Mr. Knudson? 

CROSS-EXAMINATION 

BY MR. KNUDSON: 

Q. Good morning. I represent Sprint Communications. I 

have a few questions for you based on what you testified to 

in your direct examination. Let's just confirm. You are 

the President of Native American Telecom. Isn't that true? 

A. Native American Telecom Enterprise. 

Q. You are also listed in the records with the South 

Dakota Secretary of State as President of Native American 

Telecom. Isn't that true? 

A. That's how it was initially filed, yes. 

Q. You are one of the founders of Native American 

Telecom. Correct? 

A. Yes. 

Q. In the recorded filings on behalf of Native American 

Telecom with the Secretary of State, you are one of the 

individuals who is liable for the debts of Native American 

Telecom. Isn't that true? 



A. Yes. 

Q. The other individual that is also liable for the debts 

of Native American Telecom is Mr. DeJordy. Correct? 

A. Yes. 

Q. Mr. DeJordy is also one of the founders of Native 

American Telecom. Correct? 

A. Yes. 

Q. You live in Sioux Falls? 

A. Yes. 

Q. How is it your Affidavit was signed in Wyoming? 

A. It was signed there, because I was there visiting my 

daughter. 

Q. And you are not a member of the Crow Creek Sioux 

Tribe. Are you? 

A. NO. 

Q. You are not a Native American, are you? 

A. NO. 

Q. Mr. DeJordy, as far as you know, is not a member of 

the Crow Creek Sioux Tribe? 

A. As far as I know of, he is not. 

Q. And he is not a Native American either, is he? 

A. Not that I'm aware of. 

Q. Mr. DeJordy now lives in Connecticut? 

A. That is correct. 

Q. In the City of Fairfield? 



A. Yes. 

Q. Now, you provided an Affidavit here -- 

MR. KNUDSON: Your Honor, a housekeeping matter. 

This is the Keith Williams Affidavit, which I had marked. 

I would like to offer it as Exhibit 101. 

THE COURT: Any objection? 

MR. SWIER: No objection. 

MS. ROBERTS: None, Your Honor. 

THE COURT: 101 is received, 

BY MR. KNUDSON: 

Q. You recall preparing an Affidavit to be filed in 

connection with this proceeding? 

A. Yes. 

Q. Mr. Reiman, I'm handing you what's been marked for 

identification as Plaintiff's Exhibit 102. Tell me if you 

can identify that document. 

A. It's the Affidavit I signed. 

Q. That's your signature at the back? 

A. Yes. 

Q. If you could, direct your attention, sir, to Paragraph 

4 of your Affidavit. 

A. NO. 4? 

Q. Yes. Do you see that, sir? 

A. Yes. 

Q. Do you see where you say that -- could you read the 



second sentence for me, please? 

A. Starting with "NAT does not provide"? 

Q. "NAT's services. " 

A. "NAT's services take place exclusively within the 

exterior boundaries of the Reservation." 

Q. Third sentence? 

A. "NAT does not provide services within the State of 

South Dakota outside the exterior boundaries of the 

Reservation." 

Q. Do you recall seeing this handwritten map? 

A. Yes. 

Q. Let's see if we can get this on the Elmo. Do you have 

that on the screen in front of you? 

A. Yes. 

Q. I'd like to go back now. Just thinking about what you 

said about Paragraph 4 and the two sentences you read to 

us. "NAT's services take place exclusively within the 

exterior boundaries of the Reservation." That's the second 

sentence you read. 

Now, is it then your position the people calling from 

New York and Florida and Texas who get bridged on equipment 

in Ft. Thompson are not getting services from you? 

A. They are, but they are on the Reservation. 

Q. But they're not calling from the Reservation. Are 

they? 



A. The services are on the Reservation. Our bridge is on 

the Reservation. 

Q. But they are outside the Reservation. Right? 

A. Yes. 

Q. So when they hear -- the person in New York hears an 

answer from the person in Florida, that person in New York 

isn't on the Reservation. Right? 

A. Correct. 

Q. And the voice, the sound that is carrying over to the 

person in New York is coming off the Reservation. Correct? 

A. Yes. 

Q. Likewise, when the person in Florida is talking, that 

person's voice is going into the Reservation. Correct? 

A. Yes. 

Q. Through a roundabout way. It has to go to Los Angeles 

first. 

A. Yes. 

Q. That's coming from outside the boundaries of the 

Reservation. Isn't it? 

A. Yes. 

Q. Now, you mentioned, and we heard from Mr. Williams, 

about the WiMax technology, and that's kind of a step up, 

isn't it, from Wi-Fi technology? 

A. It's a different technology. 

Q. It has the ability to go farther out. Doesn't it? 



A. Yes. 

Q. You heard Mr. Williams say it might go out as far as 

20 miles. Right? 

A. I heard him say that. 

Q. Do you dispute that? 

A. The tower we built projects a signal around two miles. 

But that technology, by building a larger tower, you could 

get it to go that far. 

Q. You are talking about expanding your services to other 

parts of the Reservation. Aren't you? 

A. Yes. 

Q. It's possible for these radio waves to go outside the 

boundaries of the Reservation. 

A. Depending where they are located. 

Q. They don't stop at the boundary. Do they? 

A. We can erect a tower and point our antennas towards 

the Reservation. 

Q. The Reservation is irregular in shape, isn't it? 

A. Yes. 

Q. In order to get coverage over all the Reservation, you 

have to go outside the boundaries, as well, won't you? 

A. Depending where the tower is positioned. 

Q. But it's possible. 

A. It's possible. 

Q. There's nothing from the boundary itself that would 



stop the radio waves from going outside the boundaries of 

the Reservation. Correct? 

A. Correct. 

Q. Let's go back to the handwritten map. This person who 

is calling here from New York, and they make a connection 

to the person in Florida, and maybe they even talk to the 

person in Texas at the same time. Do they pay per minute 

for that call? 

A. Depending what type of arrangements they have with 

their long-distance carriers. 

Q. In fact, isn't it true, Mr. Reiman, that your business 

model, looking for minutes of usage, depends on callers who 

effectively have unlimited calling plans? 

A. I am not aware of that. 

Q. That's how people can talk for an hour without 

worrying what it cost. Isn't that true? 

A. You can set up the plans. 

Q. But if you are paying 25 cents a minute, you would be 

more mindful of the cost of the call. Wouldn't you? 

A. If who is paying the 25 cents? 

Q. The initial caller. 

A. They would be mindful, yes. 

Q. In fact, if it's an unlimited calling plan, the 

interexchange carriers, the long-distance carriers, they're 

not getting any additional revenue from that call. Are 



they? 

MR. SWIER: Objection. Lack of foundation and 

speculation. 

THE COURT: Overruled. You may answer, if you 

know. 

A. I don't know. 

Q. You can't say one way or the other if there's any 

incremental revenues from one of your calls to the 

long-distance carrier. Can you? 

MR. SWIER: Same objection. 

THE COURT: Overruled. You may answer. 

A. I don't know what plan they are on. 

Q. My question is you don't know if the long-distance 

carrier gets any more incremental revenue from the person 

using your conference bridge? 

A. I don't know. 

Q. But if the caller in New York or Florida or Texas has 

one of these unlimited calling plans, that person wouldn't 

pay any more to be on your bridge. Would that person? 

A. If they have an unlimited plan, no. 

Q. In fact, as you testified earlier in your direct, your 

business model depends on lots of people calling in on your 

conference bridge. Doesn't it? 

A. Yes. 

Q. When you set up this network and based your business 



model on freeconferencecall.com or some equivalent, you 

realized that you were walking into an area of the 

telecommunications business where the long-distance 

carriers were disputing the validity of terminating access 

charges for this kind of service. 

MR. SWIER: Objection. Irrelevant to this 

proceeding. 

THE COURT: Sustained. 

BY MR. KNUDSON: 

Q. Well, you testified your business model depends on the 

success of being able to collect terminating access charges 

from people using your conference bridge. Correct? 

A. Right. 

Q. Weren't you also aware in companies like Sprint or 

Qwest or AT&T were objecting to having to pay terminating 

access charges for callers who called and terminated on a 

conference bridge? 

MR. SWIER: Same objection. Irrelevant to this 

proceeding. 

MR. KNUDSON: I can link it up. 

THE COURT: Sustained. You can link it up? 

MR. KNUDSON: I can link it up to why I believe 

it's relevant. 

BY MR. KNUDSON: 

Q. You are aware of the dispute? 



A. No. 

Q. So that's not something you told the Tribe, that there 

was a possibility that Sprint, Qwest, AT&T might object to 

your business model? 

A. I was not aware that they -- 

Q. The point is, did you tell the Tribe that? 

MR. SWIER: Objection, Your Honor. Irrelevant to 

this proceeding. 

THE COURT: Overruled. You may answer. 

A. I could not tell them. I was not aware Sprint was not 

paying for this service. 

Q. Now, the person who is calling from New York, and they 

dial this 477-1112 number, that's what Mr. Williams said 

was a conference bridge number, that person is not a 

subscriber. Is he? 

MR. SWIER: I'll object, number one, as a legal 

conclusion. Number two, this goes well beyond the scope of 

my direct examination. 

THE COURT: Overruled. You may answer. 

A. They would be a subscriber if they are using our 

calling bridge. 

Q. Are you billing them directly for that service? 

A. NO. 

Q. So it's your position you can be a subscriber without 

being invoiced from NAT for any service? 



A. Yes. 

Q. When you were -- withdraw that. You said something 

about Universal Service Funds, and that Mr. Swier was 

suggesting that it would take too long to get approval as 

an ETC, eligible telecommunications carrier. Do you 

remember that testimony? 

A. Yes. 

Q. Have you ever applied for ET status? 

A. I said it was in our business plan, and to build out 

the system, then we would apply and go after the eligible 

telecommunication carrier status within the FCC. 

Q. And that would subject you to FCC regulation. Would 

it not? 

A. Yes. 

Q. You talked about something here in Skype. Can you 

explain what Skype services are? 

A. Skype is where you have interactive computers. Your 

computer will have a camera on it. Someone else on another 

end will have a camera on it. An instructor could be in 

front of someone, say they were in New York. They can 

instruct a classroom in Ft. Thompson in our Learning 

Facility. 

Q. Let me get this straight. You can create a classroom 

where you transmit information back and forth from teacher 

to students. Right? 



A. More economically than bringing an instructor in. 

Q. But you could transmit this information. 

A. Yes. 

Q. That's one of the services you want to provide on the 

Reservation. Right? 

A. We would like to provide that to the students of the 

Reservation and people of the Reservation so they have 

access to those technologies. 

Q. So I take it the answer to my question is, yes, that's 

something you want to provide, informational services you 

want to provide to the people on the Reservation? 

A. Yes. 

Q. I'm curious a bit about WideVoice. They own the big 

switch down here in Los Angeles. Right? 

A. I assume they have a switch in Los Angeles. I've 

never been there. 

Q. In terms of the funding for this buildout, that money 

is coming from WideVoice. Isn't it? 

MR. SWIER: Objection, Your Honor. Irrelevant. 

THE COURT: Overruled. You may answer. 

A. We have a company named Native American Telecom, and 

we get monies from outside people to be able to invest in 

this. 

Q. WideVoice is one of those sources, isn't it? 

A. Yes. 

- 



Q. In fact, Widevoice takes back a security interest in 

the proceeds. Right? 

A. Not that I'm aware of. 

Q. Have you looked at the Joint Venture? 

A. Yes. 

Q. You talked about the Tribal Utility Authority, and 

it's been up and running since 1997. Who is the current 

chairman of the Tribal Utility Authority? 

A. I don't know. 

Q. Do you know how many Commissioners or members are on 

the board? 

A. NO. 

Q. Were you aware -- I think you testified about the 

approval you got from the Tribal Utility Authority to start 

this project. Correct? 

A. Yes. 

Q. Mr.'Reiman, I'm handing you what's been marked 

Plaintiff's Exhibit 103. Take a minute to look at it. 

Tell me, sir, if you can identify it. 

A. That is the Order Granting Approval from the Crow 

Creek Utility Authority to Native American Telecom, LLC, 

the telecommunication services on the Crow Creek Indian 

Reservation. 

Q. Do you see where I've highlighted some language? 

A. Yes. 



Q. The Tribal Utility Authority authorized you to provide 

basic telephone service. Is that right? 

A. Yes. 

Q. That would be consistent with the Federal Universal 

Service requirements of 47 USC 214(e). Right? 

A. Yes. 

Q. You are generally familiar with those requirements. 

Right? 

A. Somewhat. 

Q. You know the rules of the Federal Communications 

Commission. Right? 

A. Yes. 

Q. So, in other words, when the Tribal Utility Authority 

granted you or Native American Telecom authority to set up 

this network on the Reservation, it was to be subject to 

Federal law. Wasn't it? 

MR. SWIER: Objection. Calls for a legal 

conclusion. 

THE COURT: Sustained. 

BY MR. KNUDSON: 

Q. Your understanding, as a layman who has your 

experience in the telecommunications industry, you would 

have to operate the system under Federal law. Wouldn't 

you? 

MR. SWIER: Objection, Your Honor. Same 



objection. 

THE COURT: Sustained. 

BY MR. KNUDSON: 

Q. Did you ever appeal this order the Tribal Utility 

Authority issued? 

A. Appeal? 

Q. Yes. 

A. What's that mean? 

Q. Did you ever contest the terms or wording of that 

order? 

A. NO. 

Q. Are you aware there are people living within the 

boundaries of the Reservation who are not members of the 

Crow Creek Sioux Tribe? 

A. Yes. 

Q. You provide services to those people, too, if they 

want it. Don't you? 

A. Yes. 

Q. You went into -- excuse me. I'll start over. 

When NAT went on the Crow Creek Reservation, you said 

there was an existing local exchange carrier? 

A. Yes. 

Q. That's Midstates Communications? 

A. Along with Venture Communications. 

Q. There are two existing incumbent local exchange 



carriers? 

A. Yes. 

Q. I believe you testified that they wired up the 

Reservation with land lines. Correct? 

A. Yes. 

Q. You and Gene DeJordy set up Native American Telecom 

with the idea you would make money. Correct? 

A. Yes. 

Q. How much have you invested, you and Mr. DeJordy 

personally, into the business? 

MR. SWIER: I object. May we approach? 

THE COURT: You may. 

(Bench conference with Mr. Swier and Mr. Knudson:) 

MR. SWIER: My objection, Your Honor, is I don't 

have any problem with the Court knowing what the amount of 

the investment would be. However, I think that investment 

amount, that monetary amount would be proprietary 

information which I don't want to have exclaimed to the 

entire world what that amount would be. So I don't have 

any problem with the Court knowing it. I don't think we 

should have him in open Court talking about the financial 

investment. If I asked Sprint about their financial 

investments, they would go haywire. 

THE COURT: Do you want me to clear the 

Courtroom, all spectators, and have him answer the 



question? 

MR. SWIER: That's fine. We don't want it 

proclaimed to the world. 

MR. KNUDSON: We can do that now or wait until 

the end of my examination. 

THE COURT: All right. We'll wait until the end 

of the examination. 

(End of bench conference) 

(In open Court, all parties present) 

THE COURT: We're going to reserve this question 

until later. 

BY MR. KNUDSON: 

Q. Back to your Affidavit, if you would. If you look at 

Paragraph 10, it says there, if I read it correctly, 

"Through NAT's efforts, seven jobs (three full-time and 

four part-time) have been created on the Reservation." Did 

I read that correctly? 

A. Yes. 

Q. If I recall, my notes say in your direct that there 

were four full-time employees and seven part-time 

employees. Is that correct? 

A. That's what I said, but we have different part-time 

people that come and go. We have day laborers that we 

provide jobs for. 

Q. So the permanent employment at the moment is three 



full-time and four part-time? 

A. Yes. 

Q. Now, there's assertions I believe by your colleague, 

Mr. DeJordy, that NAT has created jobs on the Reservation. 

Are you aware of any other jobs your investment has 

created on the Reservation besides these three full-time 

and four part-time jobs? 

A. There are, by us providing Internet, there are other 

jobs I've heard that people are utilizing our system to 

expand opportunities. 

Q. Do you know who they are? 

A. I was told there was a bead maker out there that has 

their beads on our website that they designed. 

Q. Those beads were being developed before you got on the 

Reservation. 

A. But not being offered off the Reservation. This 

service gives them that ability. 

Q. Any other jobs that were created by your investments 

besides your own employees? 

A. Internet provides lots of opportunities for people. 

What they are doing in their homes, I would expect to 

provide opportunities. They are able to access things they 

never could in the past. 

Q. Do you have a specific number of jobs created by your 

investment? 



A. I do not have specific numbers. 

Q. You said Sprint competes with NAT in the offering of 

conference bridge services. 

A. I thought they did. I don't know. 

Q. You have no firsthand knowledge of that fact. Do you? 

A. NO. 

Q. Let's go then to Paragraph 12 of your Affidavit. Do 

you see the fourth sentence there? "As such, Sprint 

profits handsomely from these calls." 

A. Yes. 

Q. What facts do you have firsthand knowledge of that 

Sprint is collecting access charges from its customers and 

not paying them over to NAT? 

A. From you guys set up long-distance plans with them, so 

you've gotten paid for that. 

Q. What firsthand knowledge -- go back to my question. 

What firsthand knowledge do you have of the fact that 

Sprint is, as you claim, profiting from these calls by 

billing for access services that it doesn't pay over to 

NAT? 

A. They offer telephone services, long-distance services 

and got paid for it. 

Q. Do you know for a fact of a single customer that's 

been billed for access services by Sprint that hasn't been 

paid over to NAT? 



A. No. 

Q. So what you are saying is simply speculation. Isn't 

that correct? You are guessing. Aren't you? 

A. That's why you guys have long-distance bills. You go 

to customers, they use the phone, and you've gotten paid 

for that. 

Q. You are just guessing about the access charges. 

Aren't you? 

A. No. Isn't it true you have customers you charge 

long-distance fees? 

Q. How about access charges? 

A. I think that's part of it. 

Q. If they are not paying them, why would they be 

charging them to their customers? 

A. Who is not paying them? 

Q. Sprint. 

A. Sprint is not paying us? 

Q. Not paying the access charges -- 

A. There's a legal tariff we have in place. 

MR. SWIER: Your Honor, he asked the question. 

MR. KNUDSON: He's arguing.with me. 

THE COURT: Start out with a new question. 

BY MR. KNUDSON: 

Q. Sprint, you say, is not paying access charges you 

claim are due. Correct? 



A. Correct. 

Q. But you are saying Sprint is charging those access 

charges to its customers and keeping the money? 

A. Yes. 

Q. Do you have any firsthand evidence of that fact? 

A. NO. 

Q. I think you heard your technical expert say Sprint's 

traffic, when it comes from grandma in Fargo to 

granddaughter in Ft. Thompson, the call is headed off the 

South Dakota Network. Correct? 

A. Yes. 

Q. You agree with that. 

A. Yes. 

Q. Likewise, New York, Florida, Texas, all those calls 

get delivered to South Dakota Network. Correct? 

A. I'm taking his word for it. I'm not the expert on it. 

Q. Now, NAT applied for a Certificate of Authority from 

the South Dakota Public Utilities Commission. Do you 

recall that? 

A. Yes. 

Q. That ultimately NAT elected to withdraw that 

application. Did it not? 

A. Yes, because of all the intervention that was 

happening by the local exchange carriers. 

Q. Mr. Reiman, I am handing you what the court reporter 



has marked for identification as Plaintiff's Exhibit 104. 

THE COURT: This is actually the Clerk over here. 

Q. I'm sorry, what the Clerk has marked as Plaintiff's 

104. Could you take a moment to look at it? 

A. I'm familiar with this document. 

Q. Can you identify it for us, please? 

A. It was our Application for Certificate of Authority 

before the Public Utilities Commission of South Dakota. 

Q. Is there anywhere in this Application where you 

disclose to the South Dakota Public Utilities Commission 

you intend to offer conference bridge services? 

MR. SWIER: Objection. Irrelevant. 

THE COURT: Overruled. You may answer. 

A. Not that I'm aware of. 

Q. Turn to Page 3 for a moment. You see there the 

Question No. 9 on Page 3. What did NAT Telecom represent 

to the South Dakota PUC it would be providing? 

A. It would be what? 

Q. Providing. 

A. "A service area map or narrative description 

indicating with particularity the geographic area as 

proposed to be served by the applicant." 

Q. What did the applicant of Native American Telecom say 

to the PUC? Can you read the highlighted language, sir? 

A. Directly below it? 



Q. Yes. 

A. "Native Telecom will provide service only within the 

exterior boundaries of the Crow Creek Indian Reservation." 

Q. Native Telecom is Native American Telecom? 

A. That is correct. 

Q. You mentioned something about an interconnect 

agreement between Midstates Communications and Native 

American Telecom? 

A. Yes. 

Q. That was something you had to set up in order for 

Native American Telecom to start its operations? 

A. Yes. 

Q. Mr. Reiman, I am handing you what the Clerk has marked 

as Plaintiff's Exhibit 105. Tell me, sir, if you can 

identify that document for us. 

A. Agreement for Interconnection and Ancillary Services 

Between Native American Telecom, LLC, and Midstate 

Communications. 

Q. If you go to the back of the document, Page 24, who 

executed that document on behalf of Native American 

Telecom? 

A. Who? Gene DeJordy. 

Q. That's his signature? 

A. Yes. 

Q. Is it fair to say this is the interconnect agreement 

- 



between Midstates and Native American Telecom? 

A. Yes. 

Q. This is marked as Exhibit 105. 

MR. KNUDSON: Offer 105. 

THE COURT: Any objection? 

MR. SWIER: May I look at that quickly? 

THE COURT: You may. 

MR. SWIER: I'll object on relevancy. Beyond 

that, if the Court admits the exhibit, may counsel be kind 

enough to provide us a copy? I have never seen this 

before. 

MR. KNUDSON: It's available on the PUC website. 

I would be happy to provide a copy. 

THE COURT: Exhibit 105 is received. The 

objection is overruled. Plaintiff needs to provide a copy 

to the Defendant. 

MR. KNUDSON: Another housekeeping matter. 102, 

103, and 104 have not been offered, and I do now. 

THE COURT: Any objection? 

MR. SWIER: No. 

THE COURT: 102, 103, and 104 are received. 

BY MR. KNUDSON: 

Q. Mr. Reiman, these are agreements and negotiations 

between Midstates Communications and Native American 

Telecom. Right? 



A. Right. 

Q. I would like to direct your attention to Page 14. 

A. Mine goes 13, 11, and then 14. Okay. 

Q. Let's look here at 6.21.3. Do you see that language 

there? "The parties agree that this Agreement does not 

create a consensual relationship that would subject 

Midstate or Midstate's provisioning of any service under 

this Agreement to the jurisdiction of any Tribal authority 

that may be the parent of, affiliate of, or that may have 

or develop any other business or Tribal relationship with 

Native Telecom." Do you see that? 

A. Yes. 

Q. Do you have a layman's understanding of what that 

means? 

MR. SWIER: Objection. Obviously asks for a 

legal conclusion as to what that means. 

THE COURT: In light of the fact he's one of the 

principals of Native American Telecom, he would have been 

involved in negotiating it, I'm going to overrule the 

objection. You may answer. 

A. Restate the question, please. 

MR. KNUDSON: Can we have the question read back? 

(The requested portion of the record was read by the 

reporter. ) 

A. My partner is an attorney. He's the one that 



negotiated this, Gene DeJordy. 

Q. So you have no individual understanding? 

A. I have somewhat. I know how it reads. He's the one 

that negotiated it. 

Q. What is your understanding? 

A. It does not create a consensual relationship with 

Midstate or provisioning of any service, as it reads, or 

any Tribal authority. So, yes, I have a layman's 

understanding. 

Q. In other words, this does not provide that for 

Midstate to consent to any other relationship with any 

Tribal Authority. Right? 

MR. SWIER: Objection. Asks for a legal 

conclusion. 

THE COURT: Sustained. 

BY MR. KNUDSON: 

Q. Let's take a look at the top here of this page. Take 

a look and read the whole section. 1 want you to focus on 

the highlighted language, but read the whole paragraph, if 

you would. 

A. "Governing law." 

Q. Don't read it out loud. Just tell me when you are 

finished reading. 

MR. SWIER: Your Honor, may we approach? 

THE COURT: YOU may. 

- 



(Bench conference with Mr. Swier and Mr. Knudson:) 

MR. SWIER: Mr. Knudson is asking him to read an 

arbitration provision of this agreement. It's never been 

pled in this case whatsoever that any of the parties have 

to submit themselves to binding arbitration. That's always 

an issue that is affirmatively pled, and I think it has to 

be. It's never been done. We are now bringing up 

arbitration on the first time. Midstate is not a party 

here. The litigants here are Sprint and NAT. This doesn't 

have any relevance to Sprint and NAT's relationship. This 

is a totally different contract. If Midstate wants to come 

in and intervene and they want to try to say the 

arbitration provision applies, they can. That's not 

relevant between these two parties. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: I'm offering this document, because 

I believe what will be argued later today with respect to 

the application of the second Montana exception, which was 

gone into in some length in direct testimony of Mr. Reiman 

in terms of the impact on the Reservation or the Tribe. 

The fact of the matter is, it's clear here Native American 

Telecom is agreeable to stay out of Tribal Court and submit 

to binding arbitration, which bears directly on the issue 

whether the second Montana issue applies. 

THE COURT: Mr. Swier? 



MR. SWIER: It's not an agreement between the two 

parties to this litigation. It doesn't say anything about 

the fact NAT would be I believe willing to arbitrate any 

argument between Sprint and NAT. If Midstate wants to come 

in and say that, they have that ability. That is not a 

contract between the parties to the litigation. We've 

never heard anything that this has to be subject to 

arbitration, and that should have been done in the initial 

pleading or they waive it. It doesn't apply. 

THE COURT: There may be some limited relevance. 

I'll let the questioning continue. We don't have a jury 

here. You can argue from back there. 

(End of bench conference) 

THE COURT: The objection is overruled. 

BY MR. KNUDSON: 

Q. Mr. Reiman, you are aware of the arbitration process. 

Are you not? 

A. How arbitration works? 

Q. You are aware that it exists. Right? 

A. Yes. 

Q. And you've read then 6.20.3 then, sir? 

A. The contract between us and Midstates? Yes. 

Q. It calls for binding arbitration. Doesn't it? 

MR. SWIER: Object, Your Honor. That's a 

misstatement of what it says. It says that such disputes 



may be submitted to binding arbitration. It's not 

mandatory. 

THE COURT: The objection is sustained. I can 

read the document myself, too. 

MR. KNUDSON: If we agree it's unambiguous, that 

would be sufficient with respect for Exhibit 105. 

BY MR. KNUDSON: 

Q. Mr. Reiman, I'm handing you what's been marked for 

identification purposes by the Clerk as Plaintiff's Exhibit 

106. Take a moment to look at it and tell me if you can 

identify it. 

A. It appears to be the Joint Venture Agreement Between 

the Crow Creek Sioux Tribe and Native American Telecom. 

Q. Is that Native American Telecom Enterprise? 

A. Crow Creek Sioux Tribe and Native American Telecom 

Enterprise, LLC, and Widevoice Communications, Inc. 

Q. If you go back and see the signature on Page 33. 

A. Yes. 

Q. Is that again Mr. DeJordy's signature? 

A. I don't have one with a signature on it. I have one 

with Brandon Sazue's signature on it. 

Q. There should be another Page 33. 

A. Yes. That is the signature of Gene DeJordy. 

Q. So we agree this is a copy of that Joint Venture 

Agreement? 



A. Yes. 

MR. KNUDSON: I offer 106. 

MR. SWIER: No objection, Your Honor. 

THE COURT: 106 is received. 

BY MR. KNUDSON: 

Q. All right. Let's look here at a few of these 

provisions. Page 5, if you could turn to the last recital 

called the "Whereas." I'm directing your attention, 

Mr. Reiman, to what I have highlighted here. Do you see 

the language, "an array of other telecommunication services 

outside the exterior boundaries of the Crow Creek Indian 

Reservation"? 

A. Yes. 

Q. What are the services that Native American Telecom is 

going to provide outside the exterior boundaries of the 

Reservation? 

A. It's yet to be determined. Business is trying to 

develop out there. 

Q. But if I understand correctly, the entity that is 

being formed here is Native American Telecom-CC. 

A. Yes. 

Q. Crow Creek. 

A. Yes. 

Q. It's going to rename Native American Telecom to Native 

American Telecom - Crow Creek. Right? 



A. It's Native American Telecom, LLC, yes. 

Q. So Native American Telecom-CC is going to promote 

services outside the exterior boundaries, and that's one of 

the purposes of this Joint Venture. Is that right? 

A. Yes, it has the capabilities of doing that. 

Q. Now, let's take a look then of your understanding of 

the deal terms here that Crow Creek Sioux Tribe, Section 

1.03, made a capital contribution in exchange for 51 

percent of the membership units of the LLC by contributing 

what, sir? 

MR. SWIER: Objection. I believe that relates to 

the financial matters earlier discussed as to how we were 

going to handle this. 

THE COURT: Sustained. I will allow this 

question at the end of the hearing. 

MR. KNUDSON: This has already been made a public 

record. This is one of the exhibits he filed not under 

seal. Having to delay asking the question again. 

MR. SWIER: Obviously the exhibit that I admitted 

doesn't have the information for a reason, and the reason 

is because it's proprietary. 

THE COURT: Can you point me to where the 

information is? 

MR. KNUDSON: Yes, Your Honor. Let's just take a 

look here. Section 1.03. "At the closing date, CCST will 



contribute the necessary easements and other land rights." 

That's the quid pro quo. 

THE COURT: Mr. Swier? 

MR. SWIER: It talks about easements and other 

land rights. It doesn't talk in there specifically as to 

what was given with easement land rights. Again, I don't 

have any trouble if we want to have that information, but 

let's have it all grouped together with the financial 

issues we've discussed that we are going to do later. 

THE COURT: Mr. Knudson, did you plan to go into 

anything more than what is contained on Page 6? 

MR. KNUDSON: I have a question about 1.04. I'm 

happy to hold off the dollar amount and keep that -- 

THE COURT: I'm just trying to find out. Are you 

just asking him to say that they can ask for necessary 

easement and land rights, or do you want him to go into the 

particular of what those were? 

MR. KNUDSON: I don't need the particulars. 

THE COURT: The objection is overruled. 

BY MR. KNUDSON: 

Q. Mr. Reiman, as part of the deal, the Crow Creek Sioux 

Tribe contributed land rights and easements where you could 

erect your equipment. In exchange, they got 51 percent of 

the ownership membership units of the LCC. Right? 

A. Yes. 



Q. And if I recall your testimony earlier on direct, 

Native American Telecom Enterprises, that is you and 

Mr. DeJordy's deal. Correct? 

A. Yes. 

Q. You guys get 25 percent of the ownership. If I read 

this correctly, your 25 percent equity comes from being the 

managers of Native American Telecom. 

A. Yes. 

Q. If we go to where Widevoice comes in, Section 1.05, 

you see they get 24 percent. Right? 

A. Yes. 

Q. Their contribution is they will put in enough money to 

cover all costs of construction and implementation of the 

network. Correct? 

A. Yes. 

Q. This is an interesting document, and one of the things 

I find interesting is where does the money go? Turn to 

Page 13. I have it up on the screen. Do you see a 

definition of net profits? "Revenue generated from the 

provision of service to end user customers, including 

customer payments and universal service support." Do you 

see that? 

A. Yes. 

Q. Right now there's no universal service support coming 

in. Is there? 



A. That is correct. 

Q. But now net profit does not include, am I right, other 

sources of revenue such as access charges. Correct? 

A. Correct. 

Q. You are a business person, Mr. Reiman. The flow of 

money is something you would pay attention to. Isn't it? 

A. Yes. 

Q. Where are the access charges going? 

A. They go to build out the system. 

Q. But if there were surplus access charges, would there 

be net profits? 

A. Yes. 

Q. Why? 

A. We haven't got the payments, though. 

Q. Access charges are not within net profits. Are they? 

A. That's what it says there. 

Q. Now, this Native American Telecom has a Board of 

Directors. Does it not? 

A. Yes. 

Q. If we go to Page 17, 8.01. Do you see how it's 

divided up? Am I correct to conclude from Section 8.01 

that the Tribe gets to appoint three members? 

A. Correct. 

Q. Native American Telecom Enterprise, your and DeJordy's 

deal, gets three. Right? 

7 



A. Yes. 

Q. And the WideVoice gets three. Right? 

A. Yes. 

Q. It's a majority vote that controls. Right? 

A. Yes. 

Q. This is the Joint Venture between the Tribe, yours and 

DeJordy's enterprise, and Widevoice. Take a look at 

Section 16.07. Do you understand what law is going to 

govern this agreement? 

A. Yes. 

Q. The law of South Dakota. Is it not? 

A. Yes. 

Q. If there's a dispute, you have also provided how that 

should be resolved. Isn't it true the parties to this 

Joint Venture Agreement, if they can't resolve their 

dispute without formal process, they submit that dispute to 

binding arbitration in accordance with the Rules of the 

American Arbitration Association? 

MR. SWIER: I'll object to relevancy of the 

question. This is an agreement between the owners of NAT, 

how they are going to do their disputes. The owners of NAT 

are not in dispute here. NAT is in a dispute with Sprint. 

So the binding arbitration provision in this case is 

irrelevant as to why we are here today. 

THE COURT: Overruled. You may answer. 



BY MR. KNUDSON: 

Q. Well, you elected binding arbitration, right, to 

govern dispute under Joint Venture? 

A. Yes. 

MR. KNUDSON: No further questions at this time. 

THE COURT: Mr. Swier? 

REDIRECT EXAMINATION 

BY MR. SWIER: 

Q. Mr. Reiman, Mr. Knudson asked you some questions about 

this exhibit. He asked you some questions about these 

calls, conference calls from New York, we have business 

partners in New York, Florida, and Texas. Correct? 

A. Correct. 

Q. They are all wanting to get together to talk via 

conference call. Correct? 

A. Correct. 

Q. What they do is they are provided with a conference 

call number. 

A. Correct. 

Q. NAT has these conference call numbers they make 

available. 

A. Yes. 

Q. The area code is 605. 

A. Yes. 

Q. The prefix is 477. 



A. Correct. 

Q. That call then ends up at Ft. Thompson. Correct? 

A. That is correct. 

Q. Ft. Thompson is where the technological services are 

to bring those parties together. Isn't it? 

A. Yes. 

Q. If you don't have those services at Ft. Thompson, you 

don't have a conference call. Do you? 

A. That is correct. 

Q. That equipment, that high-tech equipment is on the 

Reservation. 

A. Yes. 

Q. The services that you are providing, which the 

services are, tell me if you agree, allowing these people 

to communicate by conference call. That's the service. 

A. That is the service. 

Q. If NAT doesn't have this equipment on the Reservation, 

there isn't a service to provide. 

A. That is correct. 

Q. So the service is being provided on the Reservation. 

A. Yes. 

Q. Mr. Knudson also asked you about economic development 

on the Reservation. Instead of -- we have seven employees 

that are employed by NAT. Correct? 

A. Yes. 



Q. Clarify for the Court. How many full time out of 

those seven? 

A. Three. 

Q. How many part time? 

A. Four. It comes and goes. We have day laborers that 

come and help and stuff like that, so I could name seven, 

but they change because people are looking for work. 

Q. They get paid by NAT? 

A. Yes. 

Q. They are NAT's employees? 

A. Yes. 

Q. They do the work on the boundaries of the Reservation? 

A. Yes. 

Q. We also talked about all of these efforts that have 

been made on the Reservation. Do these efforts require 

construction? 

A. Yes. 

Q. Do they require Tribal people who have skills in 

construction to do it? 

A. Yes. 

Q. Are the Tribal members doing the construction of these 

Tribally-owned entities? 

A. Yes. 

Q. So not only do you have seven direct employees on the 

Reservation, but you also employ or at least you hire 



additional Tribal members. 

A. Yes. Whenever we have anything to do, we hire Tribal 

employees. 

Q. A Tribal company having seven direct employees on the 

Reservation, where does that put NAT as far as an employer 

on the Reservation? Are you guys the big dog with seven 

folks? 

MR. KNUDSON: Objection. Relevancy. 

Argumentative. 

THE COURT: Overruled. You may answer. 

A. Yes. I think the jobs we provide, when you have an 

unemployment rate of upward around 90 percent, seven jobs 

is a big thing. 

Q. Are you aware of, other than a convenience store, are 

you aware of any other privately-held company that has 

seven employees on the Reservation? 

A. NO. 

Q. Mr. Knudson also asked you some quick questions about 

your original application with the Public Utilities 

Commission of South Dakota. 

A. Yes. 

Q. You originally filed your Application for 

Certification with them? 

A. That is correct. 

Q. Ultimately you made a Motion to Dismiss that 



application. 

A. Yes. 

Q. Why did you do that? 

MR. KNUDSON: Objection. Asked and answered. 

THE COURT: Overruled. You may answer. 

A. Because it would tie us in Court for probably a couple 

years, what they would like us to do, which we're a small 

company and can't afford to do. 

Q. Did you also decide, based upon the structure of NAT 

and Tribal sovereignty, that actually you filed the 

Application with the wrong entity? 

A. Yes. 

Q. The correct entity would have been with the Tribal 

Utility Authority? 

A. Yes. The state has no say-so on what goes on on the 

Reservation. 

Q. Mr. Knudson also asked you in the Joint Venture 

Agreement about this binding arbitration provision. Who is 

the Joint Agreement between in this case? 

A. Native American Telecom Enterprise, Crow Creek Sioux 

Tribe, and Widevoice. 

Q. Is it your understanding if the three of you, those 

three entities get into a dispute, that that dispute will 

be settled through arbitration? 

A. Yes. 



Q. Is Sprint a signatory on that Joint Venture Agreement? 

A. No. 

Q. Has NAT ever agreed to arbitrate a dispute with 

Sprint? 

A. NO. 

Q. My final question is around these access charges. 

Actually I have two more questions on access charges. 

The first is how these access charges, if they are 

ever paid, would be distributed among the NAT owners. 

Correct? 

A. Correct. 

Q. What is NAT's current plan on how these access charges 

would be used if they are ever paid? 

A. We go in front of the Board of Directors and decide -- 

initially we decided it would be for buildout to enable the 

service throughout the Reservation. 

Q. So you wanted to use those access charges to make a 

bigger and better telecommunication system on the 

Reservation. 

A. I would like to see the eyes light up in other parts 

of that Reservation by offering other services. 

Q. Access charges would allow you to do that? 

A. Right. 

Q. But if you don't have the charges, you can't build 

out? 



A. That is right. 

Q. Mr. Reiman, I have one more question for you. You 

indicated earlier that Sprint is not paying the access 

charges to NAT. Correct? 

A. Correct. 

Q. I don't want you to give me a specific amount, but can 

you give the Court a general idea what nonpayment of these 

access charges is costing NAT and the Tribe? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. You may answer. 

A. Millions of dollars. 

MR. SWIER: No further questions. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: Your Honor, I would like to 

approach. 

(Bench conference with Mr. Knudson and Mr. Swier:) 

MR. KNUDSON: We have confidential information to 

ask about. I have one question with respect to what he 

raised on his redirect. I don't know what your scheduling, 

if you want to take a break for lunch. 

THE COURT: What I was planning on was having you 

do your redirect, clear the Courtroom, confidential 

information, and we'd break for lunch. 

(End of bench conference) 

(In open Court) . 



RECROSS-EXAMINATION 

BY MR. KNUDSON: 

Q. Mr. Reiman, we went through the Joint Venture 

Agreement just recently, and you agreed with me access 

charges are not within the definition of net profits of the 

Joint Venture. Didn't you? 

A. That's what it said. 

Q. By way of explanation from your counsel, that access 

charges are currently planned to use for a buildout. 

Correct? 

A. Yes. 

Q. And ultimately you will complete that buildout. Won't 

you? 

A. Depending if you pay or not. 

Q. If you got to the point you finished your buildout, 

those access charges then would be surpluses. Wouldn't 

they? 

MR. SWIER: Objection. Speculation. 

THE COURT: Overruled. You may answer. 

A. Twenty years from now, possibly yes. 

Q. You don't know when. Do you? 

A. Right, exactly. 

Q. Then if there are net profits, in order for them to be 

distributed, you would have to rewrite the Joint Venture 

Agreement. Wouldn't you? 



A. Yes. 

Q. The control of the Joint Venture rests by majority 

control. Correct? 

A. Yes. 

Q. WideVoice and Native American Telecom Enterprise, you 

and Gene DeJordy and WideVoice are a majority of the Joint 

Venture. Aren't you? 

A. The Tribe and I are a majority then, too. 

Q. My question is WideVoice and you and Gene DeJordy are 

a majority of the Joint Venture? 

A. We have three shares, WideVoice has three shares, and 

the Tribe has three shares. 

Q. If you have six votes, that's majority. 

A. We have three votes. I am with Native American 

Telecom Enterprises. 

Q. Let's pair it WideVoice and Native American Telecom 

Enterprise. They would constitute a majority. Isn't that 

true? 

A. They are separate companies. 

MR. KNUDSON: He is not answering my question. 

We need an instruction. 

THE COURT: You need to answer the question that 

he asked. 

A. I agree three plus three equals six. 

Q. That's a majority. Isn't it? 



A. Yes. 

MR. KNUDSON: The questions left are the 

confidential ones. 

THE COURT: Mr. Swier, anything further? 

REDIRECT EXAMINATION 

BY MR. SWIER: 

Q. Tom, who owns the majority of Native American 

Telecom, LLC? 

A. Crow Creek Sioux Tribe. 

Q. What percentage do they own? 

A. 51 percent. 

Q. And what percentage do you and does NAT Enterprises 

and Widevoice own? 

A. 49 percent. 

Q. And is 51 percent bigger than 49 percent? 

A. That's a majority, yes. 

MR. SWIER: Thank you. 

RECROSS-EXAMINATION 

BY MR. KNUDSON: 

Q. Since you opened the door, the profits flow through 

the Joint Venture. Don't they? 

A. Yes. 

MR. KNUDSON: Nothing further. 

THE COURT: Anything further, Mr. Swier? 

MR. SWIER: No. 



THE COURT: The seven employees you have, can you 

tell me what their job duties are? 

THE WITNESS: Let's see, we have one full-time 

person that takes care of the Internet Library. Then we 

have three that constructed the Internet Cafe. There are 

three additional people, also, that helped with 

construction out there. We are also in the process of 

training a couple more to do installs. 

THE COURT: The Internet Library, the 

construction is almost finished? 

THE WITNESS: Yes. 

THE COURT: Will they be laid off then? 

THE WITNESS: We hope to have other buildouts for 

them. We have plans to expand the service and also 

construct another Learning Facility. 

THE COURT: Do those questions raise any 

questions from either of  you?^ 

MR. KNUDSON: NO, Your Honor. 

MR. SWIER: No, Your Honor. 

THE COURT: We need to have a hearing outside of 

the hearing of the spectators that are here. Just a few 

more questions of this witness. If everyone could leave 

the Courtroom that is not an attorney, I would appreciate 

it. We'll recess then after we're done with that and come 

back after lunch about 1:30. 



(The spectators left Courtroom and a hearing was held in 

closed session, recorded in a separate sealed document.) 

(Recess at 12:20 until 1:25) 

(In open Court, all parties present) 

THE COURT: Mr. Swier, did you have any other 

witnesses you wanted to call? 

MR. SWIER: No. Defendant NAT has no more 

witnesses. 

THE COURT: Miss Roberts? 

MS. ROBERTS: Yes, Your Honor. However, my 

witness just slipped out. He's here, if we could have a 

moment. We're ready. 

Your Honor, I'd like to call Peter Lengkeek. 

PETER LENGKEEK, 

called as a witness, being first duly sworn, testified as 

follows : 

DIRECT EXAMINATION 

BY MS. ROBERTS: 

Q. Please state your full name for the record. 

A. Peter James Lengkeek. 

THE COURT: How do you spell your last name? 

A. L-E-N-G-K-E-E-K. 

Q. Can you describe your current position with the Crow 

Creek Sioux Tribe? 



A. I am the newly elected Treasurer of the Council, the 

governing body of the Crow Creek Sioux Tribe, one of seven 

members. 

Q. To give the Court a little background about who you 

are, can you run down just a little bit of your background 

for the Court? 

A. I'm an enrolled member of the Crow Creek Sioux Tribe, 

ex-military. I served in the Marine Corps and in the Army. 

I was self-employed there on the Reservation and decided to 

try my hand at politics and got elected onto the Council 

this past spring. 

Q. What are some of the endeavors you did before going on 

the Council? 

A. Some of my personal endeavors were I have -- I was 

self-employed there for many years after my tour in the 

Marine Corps and in the Army. I started a guiding business 

called Soldier Creek Outfitters and also contracted for a 

couple years with a business called Native American -- 

Native Builders, which I tried to form into kind of like an 

on-the-job training type thing for our younger members, 

kind of like a Job Corps. I don't know if anybody is 

familiar with Job Corps. 

I was employed with the United Methodist Church for 

five years with an organization called Tree of Life 

Ministry where we repaired homes on the Reservation at no 



cost to the home owner through donations of the United 

Methodist Church and the work of volunteers that came there 

every summer. We did a lot of work for the elders 

repairing homes. Government-built homes are way past their 

life expectancy, and they are pretty much falling around 

our people. We came in and repaired them at no cost to the 

homeowner with volunteer help and volunteer revenue. 

Q. Those activities, plus others -- well, let me start 

again. Since the Marine Corps, what has been your main 

focus in life, since you've been back to the Reservation? 

A. My people. 

Q. What do you mean by that? 

A. Want to see them succeed and get out of poverty. 

Where we live, it's the poorest county in the nation. We 

have an average household income of $5200, with 85 to 90 

percent unemployment rate. Recently here one of the 

highest suicide rates in the world. 

Q. Describe the Crow Creek Sioux Reservation structure in 

relationship to the Federal government. 

A. We are a Federally recognized Tribe. That was around 

1864, 1865 we became the Crow Creek Sioux Reservation. 

Where we are placed now was originally a prisoner of war 

camp. Our people originally come from the Minnesota area, 

but we were exiled out of there by the Government to the 

place where we are now. Been there ever since. 



Q. What is the relationship to the State of South Dakota? 

A. Other than we are placed in the middle of South 

Dakota, along with eight other Reservations, there really 

is no other relationship. 

Q .  Briefly what is your relationship to the land that 

encompasses the Reservation? 

A. That's Mother Earth. She is sacred. That's where our 

blood was spilled. That's where our ancestors are buried. 

Q. Peter, could you describe the structure of Tribal 

Government on the Crow Creek Reservation? 

A. We are the governing body. We are comprised of seven 

members. The Tribal Chairman, who is at large, and one 

district representative council member from the Big Bend 

District, one council member from the Crow Creek District, 

and four members of the Ft. Thompson District. We're the 

governing body. 

Q. How do you get elected to this position? 

A. By the people. 

Q. How long is your terms? 

A. Two-year terms. 

Q. Where does the Utility Authority, the Crow Creek 

Utility Authority fall within the structure of Tribal 

government? 

A. They are underneath the Government. We appoint them 

or -- when it was formed, I believe in 1997, it was put out 



to the public. People applied for it, and the governing 

body at the time went through and chose the members of it 

and put that in place, along with all the other boards on 

the Reservation, the Gaming Commission, the Gaming Board. 

Yes, it's the Tribal Council, the governing body that 

oversees all of them. 

Q. What about the Tribal Court? 

A. That also belongs to the Tribe. Years ago there were 

some funding issues and they couldn't handle it, so they 

asked the Bureau of Indian Affairs to take it and fund it, 

and they contracted it to -- what is it called -- 

Q. Northern Plains? 

A. Northern Plains Tribal Court of Appeals. We just 

recently took that back into our possession. 

Q. How did you do that? 

A. Through resolution. 

Q. There was some discussion earlier today about a 

Special Judge being appointed for this case. How is that 

done? How was that done? 

A. The Judge is hired by the Crow Creek Sioux Council, 

and B.J. Jones was brought in to oversee this as a Special 

Judge, this particular case. We wanted to be above any 

suspicion Sprint might have, like they could come back at 

us and say, "You know, well, this Judge here, his whole job 

depends on his decision, so of course he is going to rule 



in your favor." We wanted to bring in a neutral Judge to 

oversee this, one that didn't know anything about us. We 

wanted to be above any superstition. 

Q. I want to take you to what your knowledge is of the 

Tribe and NAT's relationship. What was important or what 

is important to the Tribe in developing and working with 

NAT to develop a telephone company? 

A. One being economic development. The other being 

seeing our people have the same chance as everybody else in 

the United States has. We all know today the Internet is 

the world. We wanted our people, that same opportunity to 

see things. We basically just wanted the same 

opportunities as everybody else in the United States. 

Q. BeforeNAT, what was the access of members of your 

community to these services, Internet in their home, things 

like that? 

A. Very, very limited. As I spoke of the poverty 

situation there, Internet was just a couple people had it. 

Most of the public didn't have access to the Internet or 

the phone. It's kind of monopolized there by the one phone 

provider, phone service provider we do have. It's kind of 

hard to come up with that bill money every month, so a lot 

of people didn't have access to phone or Internet. 

Q. Economic development has been mentioned before and 

also by you. Now that NAT has been in there and people 



have Internet, what changes have you seen in people's 

lives? 

A. There are a couple people there -- Native American 

people are natural artists. There are a lot of artists on 

our Reservation. It's hard to get that work out there and 

get it sold for revenue for their families. It's been said 

there are three or four families are in one house. A lot 

of times these artists are the only income into the house. 

There are a couple people that have opened Ebay accounts, 

and they are able to get their artwork out and create 

revenue for their families in their households. 

I think there are three or four full-time employees, a 

couple of them that work in the Internet library that is 

there on the Reservation, which there's never been one 

before. A lot of days there's a waiting line just to get 

on the Internet. There are some full-time employees there 

that sit there and help people navigate the Internet. Even 

myself, I'm not very computer literate, but I'm learning. 

There are a couple full-time employees that do 

installation of the free Internet service and free phone 

service. Right now currently they are remodeling a 

building. There are a couple other members of the Tribe 

there that are remodeling an old building and turning it 

into an Educational Technical Learning Center. 

Q. So this has all been as a result of the Tribe 



partnering with NAT? 

A. Yes, ma'am. 

Q. You are familiar with the structure and ownership of 

NAT? 

A. Yes. 

Q. Who is the majority owner? 

A. The Crow Creek Sioux Tribe owns 51 percent of it. 

Q. As a Tribal Council member, would you say that the 

Tribe has reaped benefits? 

A. Yes. 

Q. And those being what you mentioned or more? 

A. Yes. It's supposed to create a couple hundred 

thousand dollars of revenue for the Tribe. Of course 

Sprint hasn't paid their bills, so we don't see any of that 

revenue. We just see the things that Mr. Reiman and them 

have been doing there, like the Internet library and things 

like that. 

Q. Who owns the land, the NAT buildings and equipment and 

all that? 

A. Crow Creek Sioux Tribe. It was very important to us 

that our, you know, our land is sacred. It was very 

important to us that it was done with some type of green 

technology. They didn't have to burrow into Mother Earth 

to erect that tower or the building or anything. 

Q. Would you have sold that land to them? Why didn't you 



sell it? 

A. No. Our land ain't for sale. 

Q. Today you've heard a lot of talking about telephones 

and routing and this and all of that. 

A. Yes. 

Q. But basically today we're here because Sprint is 

asking the Court to grant a preliminary injunction. Do you 

have an understanding of what that is? 

A. Yes. 

Q. What is your understanding? 

A. Basically they don't acknowledge our sovereignty and 

our jurisdiction. They went straight to the state, when it 

should be seen there in Tribal Court. From what I 

understand of it, they're not recognizing who we are, 

recognizing our sovereignty and our right to self-govern 

and self-determination. 

Q. Do you know what would happen if this Court grants a 

preliminary injunction, what happens to the case? 

A. That would mean it would go to Federal Court instead 

of seen in Tribal Court. Right? Our sovereignty is always 

being tested. Always. I guess in the U.S. Constitution it 

states that Treaties are the supreme law of the land. In 

those Treaties we were granted sovereignty. I would like 

to think the U.S. Constitution means something. 

It would basically mean that it would hinder any 



further economic development by any other corporations or 

any other organizations that would want to come in there 

and do business. There's no way for us to protect them or 

help them, because they can just go to the state. It kind 

of seems to us like our sovereignty don't mean anything. 

Q. Let's go through this a little bit. If Sprint is not 

required to exhaust Tribal remedies, what impact would that 

have on your self-government? You kind of touched on it. 

What impact would it have on the Tribe's self-government? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. You can answer. 

A. It would put our sovereignty and jurisdiction in 

jeopardy. 

Q. What impact would it have on your self-determination? 

A. We should be able to handle our own business. 

Q. And as far as utilities, what mechanism do you have to 

handle that? 

A. The Utilities Authority and the governing body, which 

is the Council of the Crow Creek Sioux Tribe. 

Q. If Sprint is not required to exhaust Tribal remedies, 

what impact would it have on your political security as a 

Tribe or integrity of the Tribe? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. You may answer. 

A. It would impact a lot. 



Q. Can you give me an example of what it would mean to 

the Council as the governing body and the Tribe? 

A. It would mean that we don't have the protection of the 

Constitution and the Federal government like was granted to 

us. It would mean we can't conduct our own business. We 

can't invite organizations, people in businesses onto our 

Reservation, and protect them and help them in the way we 

should. 

Q. What impact is this going to have, by not requiring 

Sprint to exhaust Tribal remedies, would it have on Tribal 

I resources? You mentioned they went to the state. 
I 
1 A, Yes. The State Public Utilities Commission. When it 

should have came to the authority that we have in place. 

Q. So what do you have to do about that? Can you just 

ignore it? What is the Tribe doing about the South Dakota 

PUC case? Maybe I'm being vague. Are you sitting back 

ignoring it, or are you addressing it? 

A. No, we are not ignoring it. We are addressing it. 

But with Sprint not recognizing our jurisdiction and our 

sovereignty, who else is going to? I mean it has to stop 

somewhere. 

Q. So how is this impacting your Tribal resources? 

A. Pretty much doesn't give them any clout or backbone at 

all. 

Q. Is it having an impact financially? 



A. Yes, it is. 

Q. As far as a case being at the South Dakota PUC and now 

here in Federal Court, what sort of -- can you even 

estimate what kind of financial impact this is having 

against your Tribe, having to run here and there to defend 

this? If you don't know a dollar amount, that's fine. 

A. I don't know a dollar amount right off the top of my 

head. For those of us that are struggling, like our 

Reservation is, and the situation of the poverty there, 

it's very hard to do, very hard to do. It was hard for us 

to get travel money just to come here today. 

We have people at home, we have elders there, they 

weren't able to pay their electric bill, so they took their 

meter, and they are sitting there without electricity. 

Some of them are on oxygen and nebulizers. We had to come 

up with money to come here even today. 

Q. Also, what impact would not, requiring Sprint not to 

exhaust Tribal remedies, have on the orderly admission of 

justice on the Reservation? 

A. What impact would it have? 

Q. To you, as a Tribe, beingable to administer justice. 

A. We really wouldn't be able to if this did happen. It 

would -- what word am I looking for? 

Q. We can move on. We can come back to the justice and 

the Court. You kind of touched on perhaps the welfare of 



the Tribe, the health and economic development. 

A. Yes. 

Q. Any other specific examples you would have of how, by 

not requiring Sprint to address this in Tribal Court, how 

that would affect the welfare, health, or economic 

development of the Tribe? 

A. We would -- by them not recognizing our jurisdiction 

and our sovereignty and going right over our heads to the 

State PUC, like I said before, it weakens our sovereignty 

even more, weakens our jurisdiction, our right for 

self-governing and self-determination. It weakens all of 

that. 

Q. What is your objection to this Court handling the 

matter instead of Tribal Court? 

A. It shouldn't be here. 

Q. Why? 

A. Because everything is happening within the boundaries 

of the Reservation. It's ours. We're 51 percent owners of 

it. It's sitting on Tribal land. It doesn't -- I guess 

being utilities, it's -- utilities pretty much run this 

country and the revenue they generate. They have a lot of 

power. Can you say the question again? 

Q. Why do you think the Tribal Court should handle it 

instead of this Court was the beginning of the question? 

A. Okay. I pretty much answered that then. 



Q. All right. Just lastly, economic development. You've 

spoken about it. We heard testimony today that we may be 

talking vast amounts of money between this telephone deal. 

That's obviously, from your testimony, an important aspect 

to the Tribe. 

A. Yes. 

Q. But what is the most important aspect you want to 

convey to the Judge today? 

A. Recognition of our sovereignty, of our jurisdiction, 

our right to govern, to take care of our own business. For 

us, there's a lot at stake here. It's not just a dollar 

amount. It's, again, our sovereignty, our right to 

self -govern. 

Q. Let me clarify for the Court. The Crow Creek Tribe 

has an operable, up and running, whatever term you want to 

use, Utility Authority. Is that correct? 

A. Yes. 

Q. The Tribe has a Court system that's operating, open. 

A. Yes. It's in control of the Tribe. 

Q. For this specific case you have placed -- 

A. B.J. Jones, who is the Judge of the Sisseton-Wahpeton 

Tribe, also a legal professor. Yes. 

Q. Is it your -- can the Crow Creek Sioux Tribe and the 

different entities in place you've described handle the 

various aspects of Tribal exhaustion? 



A. Yes. 

Q. No further questions. 

A. You know, this is a -- we finally find a way to create 

revenue for our Tribe. As always, it's taken away from us. 

It meant a lot to us to go into this agreement, because it 

would provide jobs, badly needed jobs, badly needed revenue 

to operate and to put other people to work. It's very 

upsetting that this is even here. 

Q. That brings up a point, and just let me clarify with 

you. You have no idea -- you have appointed a Special 

Judge to hear this. 

A. Yes, ma'am. 

Q. If it came back to Tribal Court, you have no idea or 

no control on what would happen. 

A. No, ma'am. 

Q. Win or lose or whether or not the Tribe ultimately 

would decide they have jurisdiction or not, what is 

important? What is at stake today that is so important to 

the Tribe? Is it winning or losing this case, or is it 

something more important? 

A. Something more important. Like I said earlier, 

there's a lot at stake here. How are we going to -- how 

are other businesses going to come to our Reservation and 

do business with us? There's a lot more at stake than just 

money. 



MS. ROBERTS: No further questions. 

THE COURT: Mr. Swier? 

MR. SWIER: Just a few. Your Honor, we -- 

A. I mean we -- 

THE COURT: Just a minute. He has to ask a 

question. 

A. I'm sorry. I was just going to reiterate -- 

MR. SWIER: Go ahead if you're not done. 

MR. KNUDSON: There should be a question pending. 

THE COURT: Sustained. You need to ask a 

question, Mr. Swier. 

DIRECT EXAMINATION 

BY MR. SWIER: 

Q. What was going to be your finishing answer to Miss 

Roberts' previous question? 

A. I was just going to say that it's tough there, and 

here we finally get a chance to make money, to create 

revenue for our Tribe, and it's being questioned now. 

Q. Mr. Lengkeek, can I call you Peter? 

A. Yes, sir. 

Q. Peter, I have a few questions. I want to touch on 

something you indicated earlier about the land being your 

sacred land. Is that correct? 

A. Yes, sir. 

Q. Talk a little bit more about the sacredness that your 

L 



Tribe sees on your Reservation land. Why is that so 

important? 

A. To us, we don't believe we inherit the land. We 

borrow it from our grandchildren. That's what we believe. 

This is our mother. When we're done praying, we say, 

"Mitakuye Oyasin." That means, "We're all related." That 

doesn't mean just you and I are brother. It means we are 

brother and sister to everything on this earth. We all 

come from one place, that's Mother Earth. She is not to be 

desecrated. She is not to be mutilated, like she is today. 

Q. Along the lines of the sacred land, you're familiar 

obviously, as part of the majority owner, you are familiar 

with Native American Telecom. Correct? 

A. Yes, sir. 

Q. You're familiar with the efforts and activities of NAT 

on your Reservation. 

A. Yes. 

Q. Peter, is it true that NAT's equipment is located on 

your sacred land? 

A. Yes. 

Q. Is it true that NAT's technologically advanced 

equipment is housed on your sacred land? 

A. Yes, sir. 

Q. Is it true NAT's services, your company's services are 

provided on your sacred land? 



A. Yes, sacred and Tribal. 

Q. Is it true NAT is providing employment opportunities 

for your members on your sacred land? 

A. Yes, sir. 

Q. Is it true that NAT's new Internet Cafe is located on 

your sacred land? 

A. Yes, sir. 

Q. Is it important to you that new economic development 

opportunities occur on your sacred land? 

A. It is very important. 

Q. Is NAT providing those economic development 

opportunities on your sacred land? 

A. Yes. 

Q. Have NAT's activities led to technological 

advancements on your sacred land? 

A. Yes, it has. More and more of our people are learning 

to use the Internet. More and more of our people are able 

to stay in communication with each other, especially like 

during emergency situations. 

Q. That was pne question, Peter, I was going to ask you. 

Will you explain to the Judge how NAT's services are used 

in emergency situations on your sacred land? 

A. A lot of the people there, as I mentioned earlier, 

cannot afford a basic phone and a telephone company that 

comes out of Chamberlain there. When NAT came here, they 



offered the subsidized phone, which we get free phone 

service, free Internet service. 

Before that, to get a hold of the ambulance or 911 or 

the police station, you either have to run a couple doors 

down to somebody who can afford a phone or try to get there 

yourself to the police station or fire department on foot, 

bike, car, horse, however you can. Now most of them people 

pick up the phone, and emergency services are there. 

Q. Before NAT, were those emergency services available to 

your Tribal members? 

A. They were available, yes. Are you talking the police 

department, the fire department, and the EMTs? 

Q. Yes. Before NAT described how those services were 

limited to your members. 

A. Really the only thing that was limited was getting a 

hold of them when you needed them. 

Q. What has NAT done to fill that gap? 

A. They provided our members with free phone service. 

Q. Describe for the Judge the technology before NAT 

started. Describe for the Judge what the technology was 

like on your sacred land. 

A. Very limited. Like I said, I know some people down 

the street would open their homes to the neighbors so they 

could come in and get on the Internet and try to learn 

about it or try to sell their artwork on it, or just to see 



what resources are out there. 

Now there's getting to be more and more of it. They 

also provide in some instances free computers. 

Q. Talk about that. I think Mr. Reiman testified that 

NAT, your Tribally-owned company, is actually providing 

hardware and software to your members for free on your 

sacred land. Is that right? 

A. Yes. 

Q. Talk about that briefly. Share with the Judge what 

that is all about. 

A. As in -- well, are you talking about the Internet 

Cafe? 

Q. Sure. Start with that, Peter. 

A. The Internet Cafe is housed in an office in the Tribal 

building there. My office -- it used to be my office when 

I used to be the director of the Tree of Life Ministry. I 

gave that up so they could move in there. It's a badly 

needed service. Like I said, that's the world now, the 

Internet. That along with the Educational Technical 

Learning Center, I can't wait until it's open. 

A lot of our people are looking forward to it. A lot 

of our people are talking about getting their GEDs through 

there. Elders are talking about it. It's creating a lot 

of buzz in the community. 

Q. Positive buzz? 



A. Oh, yeah. 

Q. Is it safe to say, Peter, before NAT no one ever made 

an effort to pave a technological highway for you and your 

members on your sacred land? 

A. It's safe to say that. 

Q. Has NAT paved that technological highway for you? 

A. Yes, they have. 

Q. Peter, you talked about the Learning Center. I don't 

know if it's in the record. Is the Learning Center also 

placed within your Reservation boundaries on your sacred 

land? 

A. Yes,itis. 

Q. Peter, describe briefly for the Judge. We talked 

about the fact that NAT has allowed you, as the Tribe, to 

be the majority owner of this company. 

A. Yes. 

Q. But outside private-company investment has been 

necessary to get it up and running. Is that right? 

A. Yes. 

Q. Before NAT was formed and before you guys became the 

majority owners, describe for the Judge what type of 

private economic investment, outside of private companies 

or individuals, describe what type of private investments 

were coming onto the Reservation to make life better on 

your sacred land. 



A .  Other than a nonIndian-owned grocery store there, I 

can't think of too many more than that. 

Q. Other than your Tribal government, is NAT one of, if 

not the largest, employers on your sacred land? 

A .  Yes. 

Q. Other than NAT, are there any other private 

investments that are coming on to your Reservation? 

A. No. 

Q. We heard before testimony that the economic impact on 

NAT, and we didn't put an exact number on it, but based on 

your knowledge, is it millions of dollars that NAT is being 

negatively affected? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. You may answer. 

A. Yes. 

Q. You don't know the exact numbers, but millions is in 

the ballpark. 

A. Yes. It's cost millions already so far. 

Q. What could your people do with millions of dollars to 

invest on your sacred land? 

A .  Oh, geez. 

Q .  Is it almost unfathomable? 

A .  Yes, it is. Our people have been forced to do this 

since the late 1800s by the Government. That's all we know 

now. 



Q. In other words, to hold out your hands -- 

A. To beg for everything we need and want. That's all 

our people know now. Our young people, that's all they 

know. This is one of the mechanisms to get away from that, 

to instill pride, to instill dignity, to work and be able 

to -- a young father to buy diapers and food for his baby. 

This is what we want to get away from is holding our hand 

out for everything we need. This is one of the things that 

will help get us away from that. 

Q. As a Tribal member and majority owner of NAT, are you 

afraid to compete with off-Reservation companies? 

A. No. 

Q. Do you think, if given the opportunity, that you can 

provide services and compete and take you and your people 

to a different economic level? 

A. Why can't we? Shouldn't we have that right? There 

again, our sovereignty and jurisdiction is being tested 

right now. 

Q. The Tribal Utility Authority, which you talked about 

earlier, they ordered that Sprint pay these fee payments. 

Is that right? 

A. Yes. 

Q. To the best of your knowledge, has your Tribally-owned 

company, NAT, received any of these payments? 

A. No. Isn't that how we were able to remodel the 



building? There had to be -- to tell you the truth, I 

don't really know. I'm not involved in the everyday 

workings of NAT. 

Q. Peter, you talked about the impact of millions of 

dollars on the Reservation. You can obviously buy more 

bottles and diapers than you can ever imagine with a 

million dollars. 

But what other impact would that amount of money have 

for the greater good of your people on your sacred land? 

MR. KNUDSON: Objection. Speculation. 

THE COURT: Sustained. 

BY MR. SWIER: 

Q. Peter, in your view has Sprint entirely ignored the 

Tribe's Tribal sovereignty here? 

A. Yes. 

Q. And everything that NAT is doing is taking place on 

your sacred land. Is that correct? 

A. Yes, it is. 

Q. And it's made a difference. 

A. Yes. 

Q. And you expect it to continue to make a difference, if 

you get paid. 

A. Yes, and I guess it will be based on a decision today. 

I mean where does it say that we can't -- show me in 

writing where it says we can't have the same opportunity as 



everybody else in this country? 

Q. Peter, you are simply asking to compete in the same 

marketplace of ideas as other companies, but you are doing 

it on your sacred land. Is that right? 

A. We're trying to make our own way. 

MR. SWIER: No further questions. 

THE COURT: Thank you. Mr. Knudson? 

MR. KNUDSON: We'll pass on cross. 

THE COURT: You can be excused. 

(Witness excused) 

THE COURT: Miss Roberts, any further witnesses? 

MS. ROBERTS: No, Your Honor. 

THE COURT: Mr. Knudson, any rebuttal? 

MR. KNUDSON: No, Your Honor. I would just refer 

to the Affidavit and evidentiary evidence we submitted 

along with our Motion and Memorandum of Law. 

THE COURT: All right. Then, Mr. Knudson, we'll 

do argument, and we'll take a break after you are finished. 

MR. KNUDSON: Notwithstanding the testimony you 

just heard, Your Honor, the question here is relatively 

straightforward. With respect to what Sprint is 

requesting, in contravention to what NAT is asking, we 

believe this Court has a primary jurisdiction, that 

exhaustion is not required, and, therefore, this Court 

should enjoin the Tribal Court from further proceedings 



against Sprint brought by NAT. There are a number of 

well-settled principles that lead to that result. 

We take a look first at one of the leading cases on 

the issue of Tribal exhaustion, A-1 Contractors v. Strate, 

decided in 1997, authored by Justice Ginsburg, unanimous 

decision 9 to 0. It establishes that where there is no 

grant of Federal authority over a nonmember, there is no, 

as a general rule, jurisdiction of a Tribal Court or a 

Tribe to have adjudicatory or regulatory power over a 

nonmember. Strate was applying the two exceptions also 

found in Montana versus United States. I would like to 

address those two limited exceptions later. 

But as a general proposition, the rule is that Tribes 

do not have regulatory or adjudicatory power over 

nonmembers. So absent the Federal grant, there is simply 

no way for this Tribal Court to resolve NAT's complaint 

against Sprint. It's significant if we look at Strate, and 

what Justice Ginsburg said at the end of the opinion in 

Footnote 14, where there is no Federal jurisdiction and 

that issue is clear, exhaustion, as a requirement, must 

give way. 

I find it interesting that NAT has not mentioned 

Strate in its Brief to this Court here in response to our 

Motion for a Preliminary Injunction. I also want to point 

out about Strate that it involved a situation, this was a 



traffic accident on Fort Berthold Reservation in North 

Dakota. The injured Tribal members brought suit in Tribal 

Court. Jurisdiction was contested. It was affirmed on 

appeal by the Tribal Court of Appeals. 

Before the Tribal Court could get to the merits, the 

Defendants in that action brought a suit in Federal 

District Court seeking a declaration there was no Tribal 

Court jurisdiction. Ultimately the Supreme Court 

determined there was no Tribal Court jurisdiction, and in 

that circumstance exhaustion was not required. 

Then we go to Hicks, Nevada v. Hicks, a 2001 decision, 

authored by Justice Scalia. It's not unanimous in terms of 

the opinion, but it's unanimous in terms of the judgment 

that's reached in that case. Hicks reaffirms Strate and 

says that Strate expanded the exceptions to exhaustion that 

were first articulated with Iowa Mutual and National 

Farmers Union cases. 

What held in Hicks was that Strate, in its exhaustion 

rule, applied the conduct on both Tribal land as well as 

fee land. So what happened in Hicks was a situation where 

Nevada Game Wardens obtained a warrant in State Court and 

also a warrant in Tribal Court, and went onto the 

Reservation looking for evidence of one of the Tribal 

members who lived on Tribal land had taken an endangered 

species in violation of state law. The person subject to 



the search ultimately brought a Section 1983 claim against 

the Game Warden Officers. 

Hicks established the rule that Tribal Courts are not 

courts of general jurisdiction. They do not have the power 

to adjudicate Section 1983 claims against nontribal 

members. I think, similarly, you find a situation here 

where the Tribal Court lacks adjudicatory power under 

47 USC 207 to hear NAT's complaint against Sprint. 

So if you look at the governing principles of Strate 

and Hicks, which are also applied in Atkinson, that one can 

conclude in this circumstance, there being no Federal grant 

of jurisdiction of the Tribal Court over Sprint, and the 

Montana exceptions not applying, there's no power for the 

Tribal Court to adjudicate NAT's claim against Sprint in 

Tribal Court. 

Another important point here is we talk about the 

starting proposition, absent Federal grant. What we have 

here, in contrast, is an expressed provision in 47 USC 207 

to divest both State Courts and Tribalcourts of any 

jurisdiction involving the Federal Communications laws. 

Sprint's complaint in this Court alleges unreasonable 

practices in violation of Federal law, which must be 

brought into Federal Court or under 207 before the Federal 

Communications Commission and nowhere else. 

So let's take a look at the AT&T case that is cited in 



- 

their Brief. It's a Ninth Circuit decision, where the 

Tribal Court ordered AT&T to provide toll-free service, 

allowing people off the Reservation, as well as on the 

Reservation, to use that toll-free number for access to 

what was going to be a Native American Lottery. 

THE COURT: You are referencing AT&T vs. 

Coeur D'Alene Tribe case? 

MR. KNUDSON: Yes. Notwithstanding, Tribal Court 

went forth and ordered AT&T to comply and to provide that 

service. The Ninth Circuit is unambiguous in its decision 

that the Tribal Court lacks jurisdiction. It construes 

47 USC 207 and simply holds that the Tribal Court in that 

instance lacked jurisdiction. 

If we take the AT&T-Coeur D'Alene decision construing 

207, we get to the question addressed in Footnote 14 of 

Strate; where the lack of Tribal Court jurisdiction is 

clear, requiring exhaustion would serve no other purpose 

but delay, and, therefore, this prudential rule of comity 

must give way. 

THE COURT: So in your brief right before you 

cited the AT&T vs. Coeur D'Alene case, you cited Alltel 

Communications vs. Oglala Sioux Tribe. That's Judge 

Viken's case. In that case he did not grant the 

preliminary injunction, and indicated that the Tribal Court 

would exhaust their remedies first. He maintained 



jurisdiction over the case. 

Why would this Court not follow that same rationale, 

based on the case you cited in your brief? 

MR. KNUDSON: I understand. The distinction here 

is what Judge Viken was addressing was an issue of 

arbitrability, and there were two portions of that case 

that dealt with different arbitration issues. But he 

looked at one particular arbitration provision, and said 

with respect to that one, it's sort of unambiguous. Under 

the Federal Arbitration Act, that no exhaustion would be 

required. He quotes this Coeur D'Alene case with approval. 

So I think it's fair to interpret that decision in the 

Alltel case to provide support for the proposition we're 

articulating here. 

THE COURT: You are arguing because Section 207 

expressly puts jurisdiction either before the FCC or the 

Federal Court, that that is different than the arbitration 

provisions which don't designate what Court would have 

jurisdiction. 

MR. KNUDSON: I think we have to step back and 

look at what Congress has provided. What Congress has 

provided in Section 207 is unambiguous. There can be no 

dispute. When you bring a question of Federal 

Communications law, the challenge under Section 201, 203, 

206 of Title 47, you must bring that in Federal Court or 



before the Federal Communications Commission. That is the 

holding in the Ninth Circuit decision in Coeur D'Alene. 

I would argue it's easier and simpler and clearer to 

look at the Ninth Circuit decision, look at Section 207, 

and I think there can be only one conclusion. There's no 

point to sending us back to Tribal Court when Congress has 

divested both the State Courts and the Tribal Courts of any 

jurisdiction over these Federal laws. Congress has 

preempted it, expressly so. So there isn't any room for 

debate on that point. 

THE COURT: So if you are arguing there is field 

preemption, you would make that same argument whether the 

entity was trying to go into State Court as compared to 

trying to go into Tribal Court here? 

MR. KNUDSON: Yes. Now, there's a distinction 

with respect to the proceeding we brought before the Public 

Utilities Commission. That distinction is there is clearly 

a delineation in the Federal Communications law allowing 

State Public Utilities Commission to regulate intrastate 

service of the traditional sort, the legacy services. 

THE COURT: Do you have any idea of the 

percentage of traffic here that is intrastate as compared 

to interstate? 

MR. KNUDSON: No, we don't. Our traffic analysis 

was all the traffic flowing through the South Dakota 



Network switch ultimately to the Ft. Thompson phone number. 

How much of that traffic would be traditional intrastate 

service, we couldn't determine from that analysis. But as 

you heard today, I mean it's all going to Los Angeles. So 

in all probability, it's all Federal. We don't have a 

determination yet and no discovery on that particular point 

to find out. 

If the PUC proceeding ends up finding there isn't any 

intrastate traffic, as such, I suppose we would be forced 

to dismiss our action there. But the PUC is entitled to 

exercise its regulatory authority over the area of 

communication services that Congress has left to the states 

to regulate. 

We think if NAT had sued under the FCC tariff, which 

we have attached to our Federal Complaint, there shouldn't 

be any doubt that that must be brought in Federal Court or 

before the FCC. Instead, it tries to do a run-around 

Section 207 by suing Sprint under its so-called Tribal 

tariff. 

But I think if you examine the Tribal tariff, you will 

see the language of the tariff creates a scope that 

attempts to regulate all traffic into, out of, and within 

the State of South Dakota. It overreaches any possible 

regulatory authority of the Tribal Utility Authority, or 

the power of the Tribal Utility Authority would be limited 



to traffic that starts and ends within the exterior 

boundaries of the Reservation and to only members of the 

Tribe. 

But it doesn't limit itself in that fashion. And what 

we saw today from Mr. Williams' testimony, which was 

reaffirmed by Mr. Reiman, that this traffic has little to 

do with the Reservation, except for the fact that they put 

a piece of electronic device apparently in Ft. Thompson. 

We can have people from Massachusetts, New York, Texas, and 

Florida talking to each other. Apparently their voices go 

through this device so they can talk to each other. But to 

say that's a service only within the Reservation to me is 

sophistry. 

THE COURT: So if you had a conference call of 

people between Pierre, Sioux Falls, and Rapid City calling 

into this number, that would be an intrastate. 

MR. KNUDSON: It would appear to be so, yes. 

THE COURT: Although the people do not live on 

the Crow Creek Indian Reservation, do you believe the 

Tribal Utility Authority would have power to regulate that 

intrastate call? 

MR. KNUDSON: No. Because the power of the 

Tribal Utility Authority ends at the exterior boundaries of 

the Reservation. 

THE COURT: So if it were calls of three people 



in Ft. Thompson doing a conference call, would the Tribal 

Utility Authority have power to regulate that call? 

MR. KNUDSON: It might, if those three people on 

that call were all enrolled members of the Tribe. The 

distinction, and I think if you look at Cheyenne River and 

the Western Wireless FCC decision, you draw a distinction 

between -- even if you are within the boundaries of a 

Reservation, as to whether or not the people being 

regulated are members of a Tribe or nonmembers of a Tribe, 

and that the state retains regulatory jurisdiction for 

nonmembers living within a Reservation. 

Therefore, the PUC would have some power to regulate 

NAT's activities to the extent they purport to provide 

service to nonmembers within the Reservation. You heard 

Mr. Reiman say they don't limit their services purely to 

enrolled members of the Crow Creek Tribe. 

So given the type of tariff the Tribe purports to 

enforce, it must come along, too, into Federal Court, 

because it really attempts to regulate the same type of 

traffic as the Federal tariff. 

I think there's another important point drawn out with 

both the testimony of Mr. Williams and Mr. Reiman. Why 

there is an important Federal question that extends beyond 

the tariff itself. You heard Mr. Reiman say that what they 

are providing is information service, the Skype, 



opportunity to create an Internet' classroom. You heard 

Mr. Williams testify that when you go the third leg, that's 

the one after it gets to Los Angeles on Widevoice's switch, 

it comes back as Internet protocol signal. 

This is important because Congress has set up two 

regulatory regimes for interstate telecommunication 

services. If it's a legacy telecommunications service, 

it's regulated under the old tariff regime. But when 

Congress passed legislation in 1996, it attempted to open 

up the marketplace and the newer forms of services. You 

heard Mr. Williams and Mr. Reiman talk about the new 

technology and how progressive it was. 

The new technology that Congress is dealing with in 

1996 was to be regulated through competitive activities; in 

other words, for the VoIP, the Voice Over Internet Protocol 

Service, for the Skype service, for all these other 

activities that are nontraditional. That's everything that 

is going into the Ft. Thompson switch or Ft. Thompson 

device, the WiMax device. Congress has said if NAT wants 

to collect a charge, a fee for terminating service, it has 

to negotiate with the long-distance carriers from whom it 

wants to collect that fee. 

So if we are going to get to the merits of whether NAT 

can collect what it's been charging Spring, we are now 

addressing important questions of Federal Communication 



law. Section 207 speaks to that. It says it's in ~ederal 

Court or to the FCC. 

In addition, the WiMax service they talk about, that 

plainly looks to be able to go beyond the borders of the 

Reservation. So it raises both state law questions of 

providing service off the Reservation, as well as again 

whether it's subject to tariff access charges or 

competitively negotiated fees. 

THE COURT: Although at this time with regard to 

WiMax, the witness testified it only has a two-mile radius. 

I know the Crow Creek Indian Reservation is much bigger 

than two miles when this is set up to serve Ft. Thompson. 

As it currently exists, it doesn't go beyond the borders of 

the Reservation. 

MR. KNUDSON: Well, Mr. Williams said it could go 

as far as 20 miles. Certainly if Mr. Reiman's expansion 

plans follow, they will have to put that signal in places 

where it clearly could go across the Reservation 

boundaries. And he didn't deny that. 

THE COURT: But don't I look at the case as the 

technology currently exists, rather than what the future 

capacity may be? 

MR. KNUDSON: Well, yes and no. Yes, obviously 

if they are 500-feet radius, they could say that's safely 

confined to the Reservation boundaries. But let me point 



out, that raises to the type of service and how it gets 

regulated and how NAT can collect for so-called termination 

services. 

But also, as we've indicated, there are nonmembers 

living on the Reservation. There is fee land on the 

Reservation. This signal can go on those properties and 

could go to nonmembers. Mr. Reiman said they are perfectly 

able to serve nonmembers with their service. 

THE COURT: So under the FCC regulations with 

regard to nonlegacy traffic, and it's negotiated with the 

long-distance carrier, does that normally result in a 

contract entered into between the two parties, or what's 

the end result of those negotiations? 

MR. KNUDSON: The end result is that under that 

regime, you have to negotiate a competitive access price. 

It's subject to bargaining between the parties. 

We cited a number of cases, Pay-Tel being one of the 

leading ones that we've cited, indicating that's the regime 

we are talking about. That applies to this commercial 

radio service, applies to voice over Internet protocol, 

anything where we talk about an information service. I 

think Mr. Reiman said that's what they are providing. 

So I think what we have here is the tariff regime they 

want to use does not apply. Certainly that's a Federal 

question, and not a Tribal Court question. That's why I 



believe the Tribal Court should be enjoined from proceeding 

further. This is an important question of Federal law 

where Congress wants some relative uniformity of result. 

Then I think it's also important, if we could move on 

to another reason why exhaustion is not required. Sprint's 

activities are not on the Reservation. I don't think 

there's any doubt now, as Amy Clouser testified in her 

Affidavit, but confirmed by Mr. Williams and Mr. Reiman, 

the traffic that ultimately goes to Ft. Thompson, the first 

leg coming into South Dakota ends at the switch in 

Sioux Falls owned and operated by South Dakota Network. 

What we ultimately heard was after it goes through 

this convoluted routing to Los Angeles and back again, it 

hits the South Dakota Network equipment and goes over South 

Dakota Network's fiberoptic into Ft. Thompson. 

Sprint simply is not on the Reservation, has no 

equipment on the Reservation. It provides no services on 

the Reservation. If it's not on the Reservation, there is 

no Tribal Court jurisdiction over it. 

We have two cases that I think are compelling on that 

particular point. It's the Hornell case, for one, decided 

by Judge Lay, where the Court of Appeals held the conduct 

that was subject of the lawsuit did not take place on the 

Reservation, and remanded back to the District Court with 

instructions to vacate the Referral Order that the District 



Court issued, referring, yet again, the question of Tribal 

Court jurisdiction to the Tribal Court to determine whether 

it had jurisdiction. 

Now, Hornell. involved the Crazy Horse, malt liquor 

dispute. The allegations in that case brought by the 

Plaintiffs in Tribal Court included tort claims that one 

would argue indicated injury taking place on the 

Reservation. Nevertheless, the Court of Appeals said that 

does not place Hornell, as a brewing company, on the 

Reservation. Likewise, the Internet marketing the brewery 

didn't do so. The fact that the brewery may have had some 

other products that were sold on the Reservation did not 

create or invest the Tribal Court with jurisdiction over 

the complaint about this particular product the brewery was 

making. 

We have the Christian Children's Fund case decided by 

Judge Kornmann. That's an interesting one, but because we 

had a Virginia charity, Christian Children's Fund, engaged 

with a South Dakota nonprofit called Hunkpati, and 

Christian Children's Fund hired Hunkpati to provide 

services on the Crow Creek Reservation. Ultimately there 

was a falling out, and Christian Children's Fund elected 

not to continue using Hunkpati for those services. 

Hunkpati sued in Tribal Court. Ultimately the Federal 

District Court concluded there was no jurisdiction in 



Tribal Court, because the activities complained of occurred 

off the Reservation. Among the factors the Court looked at 

was that the decision to terminate the relationship was 

made off the Reservation. Another factor was that payment 

to Hunkpati took place off the Reservation. 

So even though there were some activities that might 

have been done on the Reservation, the Court looked at 

Atkinson and Plains Commerce Bank, although that was 

decided later, but Atkinson set forth sort of this 

aphorism, that you are not in for a penny for a pound 

sympathy because you might have some contact with the 

Reservation. The activities that lead to the lawsuit have 

to occur on the Reservation. 

Now, here we overlap now with what we think is really 

the first Montana exception to the general rule. The first 

exception deals with the establishment of a consensual 

relationship between the parties that would vest the Tribal 

Court with jurisdiction. 

I don't think there's any dispute as to how this 

dispute happened or got started. There's testimony from 

Amy Clouser in her Affidavit that Sprint received two 

invoices from a company called CABS Agent. CABS Agent is a 

billing company that bills for various local exchanges or 

competitive local exchange carriers. So it's an entity 

with whom Sprint is familiar. 



CABS Agent is based in Austin, Texas. The first two 

invoices sent to Sprint were sent to Sprint in Overland 

Park. They were payable to CABS Agent and sent to Austin, 

Texas. So like Christian Children's Fund, we have payment 

off the Reservation. 

I think it's interesting that NAT would hire CABS 

Agent to do this, because it's further indication of how 

remote much of NAT's activity is from the Reservation, and 

particularly the managerial decisions of NAT. The 

principal office of NAT, according to the papers on file 

with the Secretary of State of South Dakota, places its 

principal office in Sioux Falls, apparently where 

Mr. Reiman lives. 

So once Sprint determined that while the third invoice 

came in, it was much larger than the previous one, that 

engendered a review. That review determined that in 

Sprint's view this was a traffic-pumping activity. In 

Sprint's view, traffic pumping is not legitimate local 

access service. Therefore, it disputed the previous two 

payments and refused to pay the next, and it continues in 

that position. 

THE COURT: I know that's Sprint's position, not 

only in this case, but in multiple other cases. 

MR. KNUDSON: Yes, Your Honor. You've had three 

others, I believe, before you. 



THE COURT: I think more than that. 

MR. KNUDSON: So, in fact, in our Brief we cite 

to a number of cases going back to 2007. So this issue has 

been percolating around. People like Mr. Reiman, who are 

knowledgeable in the telecommunications industry, surely 

were aware of this issue when they engaged in a business 

model where they knew the interexchange carriers would not 

go along with. There's certainly an assumption of risk 

here that the atmospherics that have been painted here 

about a poor Tribe, and I don't dispute the Crow Creek 

Tribe is poor, need to be taken with a grain of salt. 

This whole thing originates with people who are not 

members of the Tribe, who are familiar with the 

telecommunications industry and the regulatory regime, and 

also know this is something that the interexchange carriers 

don't go along with. So they put together this business 

plan, knowing full well that they are not going to get 

cooperation from the long-distance carriers once they 

figure out what is going on. 

The point of that history is to say, look, there is no 

consensual relationship being formed by the nature of two 

invoices being billed through a third-party agent in Texas, 

paid for out of Kansas and delivered to Texas. We didn't 

form a consensual relationship with someone on the 

Reservation. 



Also, we've cited authority that merely offering 

telecommunication services that may end up to a customer on 

the Reservation is not forming a consensual relationship 

with someone on the Reservation, as both the Reservation 

Telephone Cooperative, the District of North Dakota, and 

then the Ottertail Power Company case cited by the North 

Dakota Supreme Court. 

In order to form a consensual relationship, there has 

to be some knowledge and awareness and a knowing decision. 

I don't think you can infer that from two invoices that 

were paid inadvertently, in which NAT is holding there was 

a consensual relationship formed. 

In the absence of a consensual relationship, you have 

to find some other way to hold Tribal Court jurisdiction 

over Sprint. That would be the second exception in 

Montana. 

THE COURT: It seems to me that's the exception 

that the Tribe is putting forth or primarily putting forth. 

MR. KNUDSON: That's what we heard a lot about 

today. What I'd like to say about that first is we don't 

need to go there, because as Hornell teaches, that has to 

be on the Reservation. It's the same conclusion in 

Christian Children's Fund. Montana addresses the situation 

where there's activity within the confines of the 

Reservation. 



What we have seen here today is that this conference 

bridge traffic, and they don't dispute it's 99.98 percent 

of all that is being delivered to this 477 exchange, 

involves people anywhere in the country. They want to 

create a regulatory regime where Sprint and its 

shareholders will subsidize the business model and business 

plan that Gene DeJordy and Tom Reiman came up with. Unless 

there's actually activity on the Reservation, we don't need 

to get to the second Montana exception. 

What we heard from Mr. Reiman and the last witness, 

the Treasurer of the Tribal Council -- 

MR. SWIER: Peter. 

MR. KNUDSON: I know it's Peter. I wanted to 

call him by his last name, but I didn't want to 

mispronounce it. 

It's one thing to say we have plans, and we have a 

business plan we might be able to get some revenue from 

someone else to finance it. But I think we don't have a 

situation here where we meet the second Montana exception. 

First, I want to refer the Court back to Justice 

Ginsburg's opinion in Strate. She says that this exception 

can be misperceived. I think her observation there is very 

important. She is looking back at the precedent upon which 

Montana relied to come up with that second exception. It 

largely involved efforts by the Tribe to regulate the 



activities of its own members. 

So if you look at, for example, how Justice White 

characterizes the exception in the Brendale decision, which 

is the Yakima Reservation case, Justice White talks about 

activities that imperil the existence of the Tribe. 

Now, that's been further interpreted by the Cohen 

treatise on Federal Indian law. Cohen says that the 

conduct has to be catastrophic and threaten the very 

existence of the Tribe. The fact that we challenge the 

Tribal Court's jurisdiction to adjudicate NAT's dispute 

with Sprint doesn't reach that high threshold. 

The Tribal Council Treasurer may talk about the 

Tribe's ability to self-regulate, to accomplish its goals, 

to manage its own affairs. Well, that's fine. But what 

NAT is doing is suing Sprint over a business charge that 

Sprint isn't paying, and would prefer to litigate that 

issue in a Federal District Court where Congress said it 

should be. 

So the fact we challenged Tribal Court jurisdiction 

isn't by itself relevant to the Montana second exception, 

because anytime a party challenges Tribal Court 

jurisdiction, if we follow that argument we're hearing 

here, it would necessarily imperil or challenge Tribal 

sovereignty. 

But in Hicks, Supreme Court said Tribal Courts are not 



- 

courts of general jurisdiction. Therefore, they don't have 

unlimited power over nonmembers. By calling into question 

that power, you are not threatening the integrity of the 

Tribe. The Tribe can regulate lots of activities. It can 

regulate perhaps a true Tribal telecommunication service. 

But it can't reach out beyond the exterior boundaries 

of the Reservation to nonmembers and say, hey, this is a 

dispute over a business entity and a business plan and a 

business program that reaches outside the Reservation 

boundaries. It doesn't matter they put a piece of 

equipment in Ft. Thompson that might allow these people in 

Massachusetts, Florida, Texas, New York, to talk to each 

other. That's not a Tribal activity that can be regulated 

by the Tribal Utility Authority. That belongs in Federal 

Court or the FCC. 

Likewise, Cheyenne River and the Western Wireless 

cases said, look, just because we are asserting 

jurisdiction over some of these activities doesn't 

implicate the second Montana exception. The FCC looked at 

this, who is getting argument from the Tribe on this 

particular point, the FCC says our ruling on the ETC 

decision, eligible telecommunication carrier, does not 

impair all the Tribe. It doesn't reach the high standard 

of the second Montana exception. So it went ahead and 

reached the merits. 



I want to address some of the other facts here that 

talk about why in this particular instance you don't have 

to look at the particulars of NAT itself to say Sprint's 

business dispute with NAT is a business dispute. We think 

it should be decided -- Congress has deregulated that 

particular service. Congress has said that question is a 

question of Federal law, and under Section 207, Title 47, 

it has to be decided in a Federal tribunal. 

But notwithstanding their argument that but for NAT, 

they wouldn't have all these activities on the Reservation, 

I mean these activities are occurring without Sprint paying 

those charges. It's pretty clear that all the telecoms, 

the interexchange carriers who are paying these charges, 

adding up to a significant sum of money, we looked at the 

Joint Venture Agreement, those are access charges they want 

to collect. 

They don't become net profits of NAT, absent an 

Amendment of the Joint Venture Agreement, which is under 

the control of NAT Enterprise, that is, Gene DeJordy and 

Tom Reiman and Widevoice, so it would take an agreement of 

nonmembers to share those profits in some way directly to 

the Tribe. 

So the idea somehow there is a direct connection 

between the nonpayment of access charges and all those 

hoped-for Tribal activities, there is still a barrier that 



has to be jumped over by people who invested in this deal 

for a profit. So we have a ways to go before anything the 

Tribal Treasurer talked about is even at issue. 

THE COURT: Although under the agreement, the 

money that is now net profits, according to the testimony, 

is being used to improve the infrastructure of the Tribe. 

So the Tribe may not be benefiting by cash, but they are 

certainly benefiting by having their infrastructure 

improved. 

MR. KNUDSON: The money for that is coming from 

WideVoice. WideVoice is putting money in there to make a 

profit. More important -- 

THE COURT: But if Sprint was paying the bills 

that were sent to them, that money would be going in to 

improving the infrastructure. 

MR. KNUDSON: At this point they would say we're 

going to use it for buildout. Again, I say whether they 

are entitled to charge Sprint for those services and use it 

for that purpose is still a question of Federal law and 

should be decided in this Courtroom or the FCC. 

So what they would like to use that for, and we don't 

know what their ultimate overall investment plan is or how 

much they really need, I mean a million dollars goes a long 

ways when you are only serving a Reservation, even 

including nonmembers, of just over two thousand people. 



So to put everyone on a wireless system shouldn't cost 

two million dollars, if it's approximately a hundred 

dollars to put one of these ATA pieces in a home, which is 

what we heard Mr. Williams say. 

So take a look at the Joint Venture Agreement. Let's 

talk again about what we were hearing by way of the threat 

to Tribal sovereignty and the challenged Tribal Court 

jurisdiction. This is why I brought in the Joint Venture 

Agreement and the Midstate Interconnection Agreement. Both 

of these agreements elect arbitration. 

The Joint Venture Agreement speaks to binding 

arbitration. What that means is that parties that are 

entering into an agreement with the Tribe are telling the 

Tribe, "We don't want to be part of the Tribal Court 

system." The Tribe or NAT, in terms of the Midstate deal, 

are voluntarily electing to go along with that position. 

So it follows they cannot argue today that Sprint's 

challenge to Tribal Court jurisdiction somehow implicates 

Tribal sovereignty or Tribal self-government. 

THE COURT: Isn't that an exercise itself of 

Tribal sovereignty, that you make the choice to waive 

sovereignty in some instances, or you make the choice to 

agree to arbitration in other instances, that that in and 

of itself is an act of Tribal self-governance? That they 

are involved in making that choice? 



MR. KNUDSON: The point being is it is not so 

essential to Tribal self-government to the existence of the 

Tribe. They are willing to go along with it for business 

reasons to meet the Montana second exception. Their 

willingness to agree to that must mean that willingness to 

waive Tribal Court jurisdiction doesn't threaten 

catastrophic implications to Tribal survival. It doesn't 

imperil Tribal self-government. So the high threshold that 

they claim to meet is belied by their own willingness to 

voluntarily agree to binding arbitration off the 

Reservation under South Dakota law, which is what they 

elect, or Federal law in some circumstances. 

So what we have here is a situation where they are 

entering into voluntary agreements saying, okay, we don't 

need to be in Tribal Court. It's not that important. 

Well, my point is the same. Challenging Tribal Court 

jurisdiction, where we are being involuntarily hailed into 

Tribal Court, likewise doesn't threaten Tribal Court 

jurisdiction. Otherwise no one could ever challenge Tribal 

Court jurisdiction. 

That argument, you would always run up to what we are 

hearing today. If that's the rule, there's no point to 

Strate, because it would be an imperative. Strate says 

it's not an imperative. It's a prudential rule of comity. 

If it's a prudential rule in comity, it's not automatic. 



Therefore, Strate controls here, because 207 plainly, 

unambiguously says jurisdiction belongs in Federal Court or 

the FCC. Likewise, with no conduct on the Reservation, we 

don't get to the second Montana exception. 

THE COURT: Let's say the Court finds all of the 

claim here falls under 207. Do I need to address other 

issues if I find there's then field preemption? 

MR. KNUDSON: If you hold that Section 207 vests 

this Court with exclusive jurisdiction over this dispute, 

that gets us the resolution of where this case goes 

forward. The Court should issue an injunction against 

further proceedings in Tribal Court. 

THE COURT: My question is would I then need to 

address A-1 Contractors, Nevada v. Hicks, Montana? 

MR. KNUDSON: You wouldn't need to look to A-1 

Contractors v. Strate and Hicks, because they have alleged 

this Court should stay because of the exhaustion rule. 

Strate says where jurisdiction so clearly doesn't rest in 

Tribal Court, you don't need to exhaust because it would 

just be delay. So that rule of exhaustion falls away. 

I think you would analytically have to reach Strate 

and Hicks, but you would be looking towards the 

jurisdiction prerogative Congress set up putting 

jurisdiction over this dispute in Federal Court or the FCC. 

We wouldn't need to get to Montana as a result. It 



would be unnecessary to address the consensual part of it 

or the second Montana exception. You could do as an 

alternative holding, since we're not on the Reservation, 

Hornell controls. Likewise, there's no need to refer to 

Tribal Court. Hornell did direct the District Court to 

vacate the Referral Order, because the conduct wasn't on 

the Reservation. 

THE COURT: What if I find this traffic doesn't 

fall under 207? I find, for some reason, 207 doesn't 

apply? 

MR. KNUDSON: If you find 207 doesn't control, 

you have to address the question of whether or not the 

conduct is on the Reservation or off. If it's off, Hornell 

controls it. Back with Strate, saying exhaustion is not 

required. 

The final analysis is assuming there's some conduct on 

the Reservation, even if it's not consensual, then you go 

to the second Montana exception. Absent presence on the 

Reservation, you don't need to get there either. 

I just want to conclude that they talked about other 

businesses coming on the Reservation. This is an issue 

limited to telecommunications activities. There was an 

existing incumbent local exchange carrier. Businesses that 

think they can make a profit doing business on the 

Reservation don't need free service to come onto the 



Reservation. So the idea of attracting off-Reservation 

investments doesn't depend on NAT's existence. It depends 

on market activities that might otherwise exist. They 

could use Midstate or Venture Cooperative as local exchange 

carriers for their service. So the idea that this is going 

to cause people -- 

THE COURT: But both of those entities have been 

there for a long time and have not provided the service. 

Why would they now? 

MR. KNUDSON: What we heard, even from the 

Treasurer, isn't that they don't provide the service, is 

that -- 

THE COURT: The members can't afford their 

service. 

MR. KNUDSON: Their price is too high. But when 

we are talking about parties coming from outside the 

Reservation and looking for business activities, if they 

perceive one, it isn't because there's free telephone 

service. The telephone service from Midstates or Venture 

Cooperative was available and they could set up and had 

interstate access, if they needed it as part of their 

business, coming onto the Reservation. I think it 

overstates the case. Somehow NAT's free service to a 

hundred Tribal members or the people living on the 

Reservation somehow opens up this Reservation to new 



economic investment, because that opportunity was 

available, but before the fact. So I think they exaggerate 

when they say that. 

I find it important that the Universal Service Funds 

they've turned down. It's clear they don't want Federal 

regulatory oversight. They don't want the Federal 

government looking at what the business plan is, because it 

opens a can of worms. This is a very important issue which 

even the FCC is taking a hard look at what this means with 

respect to the overall implications for the local access 

service charge regime under the legacy system. 

So, yet again, belies and undercuts their argument 

that something NAT is doing is critical to Tribal survival. 

That is not the case. Why would you turn down free money? 

All I can say is they are turning down free money because 

they don't want to be under the glare of the Federal 

Communications Commission for their services. 

I think with respect to the other aspects of our 

Preliminary Injunction Motion, we believe we meet the 

Dataphase factors of irreparable harm, balance of harm, and 

the public interest. If Congress has said Section 207 

controls, then Congress has said where the public interest 

lies and where this should be decided. 

Sprint will undergo irreparable harm if it is forced 

to litigate in a forum where it has -- basically Congress 



says it's entitled to a Federal forum under Section 207. 

We have serious reservations, notwithstanding what the 

Tribal Council has done, as to the due process we would 

receive in Tribal Court. Clearly they've switched Judges 

in the middle of this, and hired somebody from North Dakota 

who is not a telecommunications expert to take a look at 

this. We do worry about going forward in that particular 

Tribunal. 

THE COURT: But Judge Jones is a very experienced 

Tribal Judge and a Law Professor at the university of North 

Dakota School of Law. 

MR. KNUDSON: He is also an advocate for Tribal 

causes. The neutrality that we would hope for is also 

something we worry about. I don't doubt his intellectual 

acumen at all. 

THE COURT: Well, what is the irreparable harm 

Sprint would have if Tribal Court determined they had 

jurisdiction, and if this Court stayed the matter until 

that determination was made, and ultimately decided whether 

or not -- whether Tribal Court did have jurisdiction, what 

would be the irreparable harm to Sprint at that point? 

MR. KNUDSON: Well, I think it's the same 

analysis we're entitled to a ruling now under Hornell, 

under Strate. We're not required to endure the delay of 

getting a resolution of this case. So a prompt resolution 



of where we stand is important. Denying us that 

opportunity would constitute irreparable harm. 

THE COURT: As I understand it, you are not 

paying the bills that are being sent to you, anyway. 

MR. KNUDSON: We have hanging over us a claim 

which they say is very substantial. They also have brought 

punitive damages claims in Tribal Court. There's a lot of 

uncertainty that sits here. 

I go back again to what Justice Ginsburg said in 

Strate. Exhaustion must give way if jurisdiction is clear 

that it doesn't exist in Tribal Court. That being a 

prudential rule, you are causing Sprint to endure another 

round of litigation in a forum, denying it an opportunity 

to decide this in a forum that Congress has set up and said 

Sprint is entitled to use, and forcing it to go through a 

tribunal where Judge Jones is subject to serve at the 

pleasure of the Tribal Council. That's clear in the Tribal 

ordinances that create that position. 

So that's where our irreparable harm comes from is 

what the Supreme Court said in Strate, and what it 

amplified in Hicks, and what Judge 1,ay said to the District 

Court in Hornell. If it doesn't belong in Tribal Court, 

don't go through the exercise of having the Tribal Court 

conclude otherwise, and then come back to this Court for 

relief. 



On that basis we would argue we would suffer 

irreparable harm if we were forced to continue litigation 

in Tribal Court. That concludes our argument. I would 

like to reserve some rebuttal, if I may. 

THE COURT: You may. Thank you. Mr. Swier? 

MR. SWIER: Your Honor, with the Court's 

indulgence, could Ms. Roberts make her short argument 

first, and then I could conclude? 

THE COURT: Sure. Ms. Roberts? 

MS. ROBERTS: Thank you, Your Honor. A party can 

challenge Tribal Court jurisdiction all they want. What we 

would like the opportunity for them to do is to do it in 

Tribal Court. 

THE COURT: So why do you think Section 207 

doesn't exclusively give jurisdiction to either Federal 

Court or to the FCC? 

MS. ROBERTS: Your Honor, the reason NAT brought 

suit in Tribal Court was to enforce a Tribal Utility 

Authority Order. The Tribal Utility Order addressed this 

to begin with. It was being ignored. Instead of Sprint 

coming to talk, discuss, attend a hearing, any of the 

above, they went and ignored the Utility Authority Order. 

THE COURT: Isn't the Utility Authority Order 

claiming damages based on a common carrier? 

MS. ROBERTS: Your Honor, I think this is where 



it comes down to. 

THE COURT: I mean you would agree Sprint is a 

common carrier. 

MS. ROBERTS: Yes. 

THE COURT: And you are trying to get damages 

against a common carrier. 

MS. ROBERTS: Your Honor, that in itself goes to 

the very merits of the case. For a moment, and we're not 

even to the point of arguing the merits of the case. 

THE COURT: This is just a jurisdictional 

statute, 207. It doesn't go to the merits of who wins 

what. It goes to who has jurisdiction of the claim. That 

is the issue you are addressing is you think it should be 

Tribal Court. I want to know why you think 207 doesn't 

apply. 

MS. ROBERTS: I'm not arguing where jurisdiction 

lies. That is for the Court to decide. I am hoping it's 

the Tribal Court to decide where jurisdiction lies. Just 

because this is argued in Tribal Court doesn't mean Tribal 

Court will assume jurisdiction. It can go in front of 

Judge Jones, which I would like to state for the record, 

would in no way -- the -- 

THE COURT: Insinuation. 

MS. ROBERTS: Thank you. Of counsel that in some 

way his rulings would be determined because he's been hired 



by Tribal Council or in some way his rulings would be 

biased is offensive. He is one of the most outstanding -- 

it would be like him coming in and questioning you 

yourself. I am appalled by what I heard him saying. 

THE COURT: Well, and I have no doubt Judge Jones 

would be very fair. I have known Judge Jones for a lonq 

time. He's extremely competent, very bright, and 

everything I've read he's written has been very well 

briefed and fair to all of the parties that are in front of 

him. I don't think there's any question he wouldn't be a 

competent Judge to hear this case in Tribal Court. 

The issue I have to look at is if you apply the 

principles of A-1 Contractors and Nevada v. Hicks, and if 

there's no question that either Federal Court or the FCC 

has jurisdiction, then this Court would not wait until 

Tribal Court exhausted their remedies. That's why I'm 

trying to think why you think Section 207 doesn't apply. 

Or if it does apply, why would Tribal Court have 

jurisdiction over this matter? 

MS. ROBERTS: Your Honor, maybe if I could 

explain it in a roundabout way. The fundamental issue 

today, I believe, in front of this Court is not whether 

Tribal Court has jurisdiction, but whether or not Tribal 

Court should address the question of where jurisdiction 

lies. Congress has made it very clear that they should 



have first initial exclusive jurisdiction over actions 

arising within the Reservation. That's the point. 

We're hearing arguments today over what is happening 

on the Reservation or what would apply to give jurisdiction 

and whatnot. Those types of arguments argue against Tribal 

Court jurisdiction, but do it in the forum and give them, 

as Congress has outlined in the Tribal Court exhaustion, to 

address that very argument. 

Basically they should be able to -- when it involves 

Indian parties or non-Indian parties, when it involves 

Reservation affairs, they need to expend a11 Tribal 

remedies. In the National Farmers Union case they listed 

the three reasons for it. That was there is a very strong 

Congressional policy of strengthening Tribal 

self-government. The second one is to serve the orderly 

administration of justice. Thirdly, to provide the parties 

in Court involved with the benefit of Tribal Court 

expertise, as they outlined in National Farmers Union. 

All three of these purposes for exhaustion are aimed 

at strengthening the Tribal system. That is something the 

Federal government has continually and strongly encouraged. 

I am not arguing who has jurisdiction. What I am 

arguing is that it should be fought out in Tribal Court. 

They may decide they don't have jurisdiction, but to give 

them the respect, because when counsel argues none of this 



took place on the Reservation and that it doesn't deeply 

impact their actual existence, and he kind of mocked that 

or poo-pooed the idea that it has consequences, that simply 

is not true. 

This involves a Tribally-owned company. It involves 

actions on and within the exterior boundaries of the 

Reservation. It involves the Tribal Utility Authority's 

regulatory authority that is being questioned. They don't 

even want to acknowledge it. It acknowledges the Tribal 

Court's adjudicating authorities. It involves the Tribe's 

financial stability, ag you heard in the testimony. 

It involves the Tribe's economic development effort. 

As counsel was saying, "I don't think free phone service is 

going to attract another business to come on on economic 

development." That is not the point at all. We're not 

talking about that. 

We're talking about why in the world would any other 

business risk investment, time, energy, to come on and try 

to start something when they could be hauled to Federal 

Court like this, when if they set something in motion, if 

there's some sort of in the Tribal code or some sort of 

regulation the Tribe has made, you just can ignore it. You 

have bills? Don't pay it because the Tribal Authority, 

they can't do anything about it. Counsel can't do anything 

about it. Utility Authority can't do anything about it. 



You can't take them to Tribal Court. So you get hauled to 

Federal Court. 

It's not that NAT giving away free phones is what 

attracts businesses. It's the absolute disaster and 

destruction of a friendly economic environment for 

entrepreneurs and for businesses to come on to the 

Reservation. No one would risk going on that Reservation 

if this is the way disputes are handled, and when Sprint 

can just walk over every part of Tribal government. 

THE COURT: But under National Farmers Union, 

which is one of the cases you just relied on, it recognizes 

three exceptions to exhaustion. The second one is where 

the case is patently violative of expressed jurisdictional 

prohibitions. That's why I keep going back to Section 207, 

which indicates where a person claiming to be damaged by a 

common carrier files a complaint, that it has to be handled 

either by the FCC or by Federal Court. 

So under National Farmers Union, how do you get around 

that second exception? 

MS. ROBERTS: I would love to have it in front of 

me to address it. It does. I'll leave that up to 

Mr. Swier to address it, if you don't mind, Your Honor. 

THE COURT: Okay. I would think when you are 

representing the Tribal Court, I thought the question was 

appropriate for you, because you are trying to argue that 



there should be exhaustion first before this Court would 

decide. It seemed really relevant for you to address that 

issue. 

MS. ROBERTS: It is, and I apologize. Maybe I'm 

just not understanding exactly what you are asking and 

where you are coming. I'm not understanding exactly -- 

THE COURT: Well, you were arguing National 

Farmers Union indicates this Court should not decide in the 

first instance whether the Tribal Court has jurisdiction, 

that the Tribal Court should be able to exhaust that issue 

themselves to decide whether or not they have their own 

jurisdiction. 

But National Farmers Union established three 

exceptions to that exhaustion doctrine. The second 

exception to that exhaustion doctrine was if the case is 

patently violative of expressed jurisdictional 

prohibitions. Here the Plaintiffs are arguing there is 

field preemption because of Section 207. That would make 

it that there is an expressed jurisdictional prohibition 

with regard to Tribal Courts handling these matters. 

So I'm wondering why, under the case you cited, 

National Farmers Union, why that second exception to 

exhaustion wouldn't apply? Are you arguing it doesn't fall 

under Section 207? What is your position as to why there 

is not field preemption under Section 207? 



MS. ROBERTS: I would either argue there would 

not be, and I would also argue the other exceptions and 

provisions outlined by the Court would preempt -- they need 

to be addressed before. 

I think that the Courts have made it clear that 

disputes such as this go to the very heart of 

self-government and self-determination, and Congress has 

over and over made it very clear that that is a perfect 

case for Tribal exhaustion to occur. I don't know if that 

particularly answers your questions, and Mr. Swier can more 

fully address it. 

But the one, I think, point that case law makes clear 

is that the first opportunity to evaluate these factual 

issues that you are addressing and the legal basis for the 

challenge, such as what we've been talking about today is 

in Tribal Court. The risk of what is happening today and 

theprocedural nightmare that's happening, when it's in 

Tribal Court and in the South Dakota PUC and it's here, are 

exactly the types of situations that the exhaustion remedy 

or doctrine seeks to remedy. 

THE COURT: I guess the thing that concerns me is 

I've had many cases in this same posture where I have 

stayed my ruling and allowed the Tribal Court to exhaust 

the determination of whether they have jurisdiction or not. 

I've done that multiple times. 



I've never had a case before, though, where there was 

a statute that indicated if that statute applied, the 

jurisdiction lied only in Federal Court or in a Federal 

regulatory agency. 

So that's what I'm trying to figure out. When there's 

field preemption under a statute, why would I allow the 

Tribal Court to exhaust? 

MS. ROBERTS: I would argue that doesn't. What 

I'm also arguing is -- I guess I would argue that it would 

not. 

THE COURT: I understand your position. Why are 

you taking that position? That would be more helpful to 

me. I can't just write in there, "The Tribe says it 

doesn't apply." I have to articulate why it doesn't apply. 

MS. ROBERTS: I understand, Your Honor. 

Basically what we have here is a dispute over a bill not 

being paid. That is the fundamental dispute. I don't 

think that we even get to the rest until basically they 

bring in all the FCC and telecommunications and Federal law 

and whatnot, which is a new position of theirs, because 

they started over in South Dakota PUC addressing this 

issue. 

But it fundamentally comes down to, and I think they 

are just using that to muddy the water, it is a dispute 

over whether or not they need to pay a bill for services. 



I That is a simple matter that can be addressed in Tribal I 
Court, if that's where it stops. 

THE COURT: If it's just a dispute about a bill 

not being paid, that's why I'm concerned Section 207 

applies. That says if it's any person claiming to be 

damaged by a common carrier, that's when Section 207 

applies. That's basically what it is is a dispute about a 

bill not being paid by a common carrier. You'll have to 

explain to me why Section 207 doesn't apply then. 

MS. ROBERTS: Your Honor, the reason why it 

wouldn't apply is because -- my argument or the Tribe's 

argument is to get it back into Tribal Court, so these 

facts can be laid out. It's more than just whether or not 

a bill is being disputed. It's that NAT used the Tribal 

Utility Authority. They used the Authority that was in 

place to make a complaint. They issued an order. That has 

been ignored. 

So NAT has gone and sought the next remedy in that 

jurisdiction, which is Tribal Court, to come and address 

these issues. If once it's in Tribal Court and the Judge 

determines there is an injury caused by a common carrier or 

whatnot, then at that point they would have to say this 

Court wouldn't have jurisdiction. 

But the main point of this whole dispute is the Tribal 

Court gets to take first look at these issues. Just 



because it ends up in Tribal Court does not mean, of 

course, they will accept jurisdiction. 

Before we get to the merits of whether or not someone 

has been injured by a common carrier, it should go back to 

Tribal Court or be allowed to progress through Tribal 

Court, so that those facts can come out. 

The more important issue before this Court --'yes, the 

ultimate question is jurisdiction, whether this case should 

be heard in this Court or Tribal Court. That is the 

ultimate question. However, the first question that needs 

to be addressed is exhaustion. Who should make the initial 

decision on the ultimate decision? 

We have a policy that's encouraging Tribal 

self-government. We recognize Indian Tribes, and that they 

retain the attributes of sovereignty over their members, 

their territory, and in Court cases it's been made clear 

over nonmembers, as well, in civil matters. This is an 

important matter of Tribal sovereignty. 

THE COURT: So if this Court did stay its 

decision and allow the Tribal Court to exhaust, how long of 

a time period would that take for the Tribal Court to 

exhaust? 

MS. ROBERTS: Well, Your Honor, the Tribal Court 

has already set a briefing schedule in this matter. As far 

as I know, the briefing schedule extends into November, and 



then I believe there will be an evidentiary hearing simply 

on, from my understanding, simply on the jurisdiction issue 

alone. Not on the merits of the case. 

The Tribal Court first has to determine whether they 

have jurisdiction. They may say they don't, if they come 

to the conclusion that a common carrier has caused the 

injury. But that's going to the ultimate question of who 

has jurisdiction. I apologize for stumbling over your 

inquiries. 

But before we even get to that question, there's a 

first question of whether or not this is the very 

appropriate case for Tribal exhaustion. That's the first 

question. Whether or not who has jurisdiction is the 

ultimate question, which then that would apply. 

But in this case, if I just could point out, Sprint is 

attacking the legitimacy of the Tribal Court, a 

Tribally-owned limited liability company, services within 

the boundaries of the Reservation, a Tribal Authority's 

ability to plan and oversee utility services, the Tribe's 

own telecommunications plan, the Utility Authority's Order, 

their economic stability, their political stability, their 

financial stability. 

This dispute does go to the very heart of their 

self-determination, their resources, and the administration 

of justice. Sprint's actions do directly threaten and 



affect the political integrity, political security, health 

and welfare of the Tribe. All of those are satisfied, and 

all of those point towards Tribal exhaustion. 

In asking questions of whether it's a common carrier 

and if that common carrier has injured somebody, that is 

already addressing who has jurisdiction. What I'm asking 

the Court for today is to allow Tribal Court to determine 

jurisdiction. 

THE COURT: You agree that Sprint is a nonmember? 

MS. ROBERTS: Yes, Your Honor. I also believe 

there is plenty of case law that allows in some civil 

disputes the Tribe to exercise jurisdiction over 

nonmembers. It would be like saying -- I want to come up 

with an example, but I don't have one coming quickly to 

mind. Nonmembers are in Tribal Court all the time in civil 

matters of divorce or custody. They exercise jurisdiction. 

THE COURT: Where they are married to a member? 

MS. ROBERTS: Yes. 

THE COURT: You wouldn't have two nonmembers 

coming into Tribal Court for a divorce or custody issue? 

MS. ROBERTS: You can if they submit. That's 

different. I was struggling to come up with the exact 

example. Simply because they are not a member, they are -- 

their presence is on the Reservation and they are doing 

business with acompany, NAT, that's 51 percent owned by 



the Tribe. 

THE COURT: How do you distinguish this case from 

A-l Contractors? 

MS. ROBERTS: In this case I believe you have all 

the prongs, all the elements necessary that satisfies every 

area. As far as you have Sprint, the telephone, you know, 

getting into the merits perhaps. But they have to use each 

other's lines. Everyone does use everyone's lines. AT&T 

uses Sprint's lines. NAT uses other people's lines and 

provides services, and there's this back and forth use of 

business. They are conducting business together. That's 

just the way it is. 

If you cross over from one place to the other -- even 

NAT. Some of the sections of lines are owned by someone. 

They have to pay them. Another section is owned by someone 

else. They have to pay them. Sprint is doing business 

with NAT, and NAT is 51 percent owned by the Tribe. This 

is not two nontribe -- this is not a nontribal entity in 

this case. It is a Tribal business. It is governed by the 

Tribe. There is a presence on the Tribe. 

Just because Sprint doesn't have any facilities on the 

boundaries of the Reservation does not mean they are not 

doing business with NAT, like there would be with Sprint or 

AT&T. It's the exact same instance. Just because Sprint 

doesn't have facilities or an office on the Reservation 



doesn't change the facts. They may not -- I don't know if 

this is true or not. They may not have an office or lines 

within the State of South Dakota, but they still use 

people's lines across the State of South Dakota. 

Therefore, they have a presence in South Dakota, and 

they're doing business in South Dakota. 

THE COURT: Thank you. Anything further? 

MS. ROBERTS: Your Honor, just with the 

preliminary injunction, you brought it up with the other 

counsel. This should only be issued in cases clearly 

warranting it. Not doubtful cases. They could not come up 

with a threat of irreparable harm. I would argue if you do 

grant it, it would cause irreparable harm to the Tribe. 

The movant bears the burden of proof for all the 

factors. I do not believe they met that burden and did not 

have any specifics of where harm could be by requiring them 

to exercise Tribal exhaustion. 

So we would ask that the Court deny Sprint's Motion 

for an Injunction and require them to exercise Tribal 

exhaustion in this matter. Thank you. 

THE COURT: Mr. Swier? We're going to take a 

10-minute recess. 

(Recess from 3:37 until 3:52) 

THE COURT: Mr. Swier? 

MR. SWIER: Your Honor, I presume the Court is 



going to ask me the preemption question on Section 207. I 

am going to get right to that. 

First of all, I think we have to keep in mind what we 

are here for today. Sprint has filed a Complaint 

requesting a Preliminary Injunction be issued. That is why 

we are here today. NAT's Motion for a Stay based on Tribal 

exhaustion is pending, but that issue has not been resolved 

through the briefing. I am still allowed to issue my reply 

brief to that. 

So I think, even though we're going to talk about it, 

I think for today it's incredibly premature for the Court 

to decide on anything other than the preliminary injunction 

issue. We're going to talk about the exhaustion, but I 

don't think today, because the parties can still submit 

some briefing on the issue, that unless the Court deems it 

appropriate, I don't think that issue can be foreclosed 

today or decided. 

THE COURT: I gave both sides an opportunity to 

file their reply brief. So I won't decide either issue 

today until I've gotten both of those reply briefs in. But 

I think you can tell the issue with Section 207 is an issue 

you need to focus on in your reply brief, and if you can 

address it today, I would appreciate that, too. 

MR. SWIER: I will. Let me tell you why Section 

207 does not apply in this case. 



Number one is the Federal Communications Commission 

and Congress has never foreclosed on a Tribe's sovereign 

authority to regulate its own telecommunications system. 

Let me go through that once more. The FCC and Congress has 

never foreclosed on a Tribe's sovereign authority to 

regulate its own telecommunications system. 

Here is why that's important, especially when we are 

dealing with telecommunications and FCC laws and 

regulations. First of all, the FCC has always recognized 

that telecommunications are absolutely critical to Tribal 

development. 

Next, the FCC has always recognized that Tribal 

governments, quote, have the right to set their own 

telecommunication priorities and goals for the welfare of 

their membership. These policy statements and these 

policies by the FCC are included in our Brief in Opposition 

to Preliminary Injunction. 

So that I think takes this entire telecommunications 

area, when we're dealing with a Tribe, and puts it in its 

own unique genre. That is different from just a flat-out 

textual reading of Section 207. Let me give you an 

example. 

Probably the seminal Tribal exhaustion case in the 

Eighth Circuit is the Bruce Lien case, 93 F.3d 1412. That 

was a case decided by the Eighth Circuit in 1996. 



In that case the parties were fighting about an issue 

that undoubtedly came under the Indian Gaming Regulatory 

Act, IGRA, which I know this Court is familiar with. In my 

job in the Attorney General's office, I became extremely 

familiar with IGRA. The argument, of course, that the 

nontribal entity made was this. They said that IGRA 

entirely preempted the field of Indian gaming, and it 

directs -- excuse me, and it divests Tribal Courts of 

jurisdiction. That was the company's argument, that this 

gaming dispute cannot be in Tribal Court, because IGRA 

encompasses all Tribal gaming issues. So they said because 

IGRA preempts, you can't do anything in Tribal Court 

regarding Tribal gaming. It has to be in Federal Court 

under IGRA. 

Here is what the Court said on that. It said, "IGRA 

says nothing about divesting Tribal Courts of jurisdiction 

regarding" -- this is the key -- "Reservation affairs." 

The field of Indian gaming under IGRA has as big or even a 

larger preemption umbrella than does the Federal 

Communications Act. 

THE COURT: So do you think Strate vs. A-1 

Contractors in any way affects the holding in Bruce Lien? 

That came the following year. 

MR. SWIER: It did. My answer is no. Here is 

why. The Strate case, we were talking about everybody was 



a non-Indian party. No Indians involved in that case at 

all. And it involved a car accident on the Reservation. 

The key is that the Strate case was entirely non-Indian 

parties. 

In this case NAT is a majority Tribally-owned company. 

Without question, without any reasonable question, all the 

activities are occurring on the Reservation. Now, whether 

we want to bicker about that or not, that would be an issue 

regarding jurisdiction in the Montana exceptions. But A-1 

Contractors v. Strate I feel is entirely inapplicable. 

Again, you are dealing with non-Indian parties and a car 

accident case. 

Nevada v. Hicks is one of the other five cases Sprint 

relied on. Nevada v. Hicks was a civil rights and tort 

claim case which arose from state officials trying to serve 

process for an off-Reservation crime. Again, the unique 

facts in this case, nothing even remotely similar to what 

was in Strate and Nevada vs. Hicks. Entirely different 

factual scenarios. 

The other cases that Sprint relied on, the Christian 

Children's Fund case. That was a 2000 decision here in 

South Dakota. In that case it makes our argument even 

stronger. In Christian Children's Fund, Tribal remedies 

were actually exhausted. They went through the Tribal 

exhaustion process there. We were dealing in that case 



with all non-Indian parties again. No Indians were 

involved in that case. The Tribe was not a party to any 

agreement in that case, unlike the facts here. There were 

no Tribal relations or activities whatsoever in the 

Children's Fund case. 

THE COURT: You said "unlike the facts here." 

The Tribe is a party to an agreement here? Is there 

actually an agreement between the Tribe and any of the 

entities here? 

MR. SWIER: I think the Tribe, as the majority 

owner of NAT, the Tribe is a party here, because the Tribe 

is a majority owner of NAT. 

THE COURT: I guess what I mean, is there an 

agreement between the Tribe and Sprint? Any agreements 

with Sprint? 

MR. SWIER: Not any written agreements. I don't 

know this for sure, but I don't think that Sprint has an 

official written agreement with every single competitive 

local exchange carrier and local exchange carrier in the 

country. This routing of these calls is how this works. 

THE COURT: What about Sprint's argument that 

because it's a nonlegacy, the last link is a nonlegacy 

link, that there needs to be a negotiated agreement. 

MR. SWIER: I think, Your Honor, if we're going 

to get all the way to the point that we are talking about 



trunk links and line sides, that goes to the incredibly 

complex merits of the case. But that doesn't go to the 

issue we're talking about today of preliminary injunctive 

relief or of Tribal exhaustion. 

THE COURT: It does go to the issue of whether 

there is an agreement. 

MR. SWIER: I'm aware of no written agreement 

Sprint and NAT have. However, Sprint has customers who 

make calls. Sprint does not have the infrastructure around 

the country to keep its customers' calls entirely on its 

privately-owned infrastructure. They need the local 

exchange carrier up in Aberdeen, or they need the local 

exchange carrier out in Winner to carry their calls. They 

pay for those. They pay the tariff rates for those. 

But now because we're dealing with an exchange carrier 

that's Tribally-owned and based within the boundaries of 

the Reservation, they don't want to pay. What's the 

difference between those calls getting routed up to Winner 

and those get paid, and the calls going to Ft. Thompson and 

those calls getting paid? There is no difference, other 

than the fact that it's a Tribal entity that is supposed to 

be paid, and it occurs within the exterior boundaries of 

the Reservation. 

So I don't think Sprint has a written contract between 

Sprint and let's say Northern Valley Communications up by 



Aberdeen. I think if you are going to be a common carrier 

and deliver calls, you pay your tariffs. Under the filed 

rate doctrine, once those tariffs are accepted by either 

the FCC or by the Utility Authority, there is an implied 

agreement there that you pay those tariffs. 

THE COURT: Although I know they are not paid the 

Northern Valley tariff either, since you threw their name 

out. 

MR. SWIER: I know that, too, because I'm 

involved in that now, also. But you can see where I'm 

going. There are tariffs, of course, that are paid to 

Northern Valley. It's just that these tariffs they say 

comes from the majority of traffic pumping are the ones 

they aren't paying. They are paying the other ones. 

That's because to play ball in this area, that's how it's 

done. You make your payments. 

Otherwise a Sprint customer would try to call from 

Omaha, Nebraska, up to Groton, and let's say Sprint has 

facilities in Omaha. Great. Well, as soon as Sprint's 

facilities end in Omaha and they don't have facilities in 

Groton, their customer can't make a call from Omaha to 

Groton, because it relies on that infrastructure in between 

Omaha and Groton, and those tariffs are paid, because 

Sprint then uses the infrastructure of other companies. 

To compensate those other companies for their 



infrastructure investments, they pay the tariffs. That's 

why the direct contract issue between Sprint and NAT is 

really a red herring. I don't see that applicable here at 

all. They presented no evidence that they have individual 

contracts with every CLEC or LEC in the country. I don't 

think that's how it works. 

THE COURT: I interrupted you on the discussion 

about the Christian Children's Fund. Do you want to go 

back to why you think that's different? 

MR. SWIER: Here is why it's different. Four 

reasons. Number one, of course, you had that case where 

Tribal remedies were actually exhausted in that case. The 

parties went through the exhaustion procedure. 

Number two, we're talking in Christian Children's 

about nontribal parties, entirely nontribal parties in 

Christian Children's. 

Number three, the Tribe was not a party in that case 

to any agreement. Again, it may be an implied agreement 

between Sprint and NAT, but there's an agreement. In 

Christian Children's, no agreement whatsoever. 

Finally, Your Honor, the fourth reason this Children's 

Fund case is different is there were no Tribal activities 

or relations whatsoever. Everything took place off site of 

the Tribe. It wasn't on the Reservation. It didn't 

involve Tribal members. That's why Christian Children's 



Fund not only doesn't help Sprint, but I think it helps my 

case because exhaustion was gone through. 

The other case, Your Honor, if I may, the Hornell 

Brewing case. That's a case that's been relied on by 

Sprint heavily here. In that case I only think one fact is 

relevant that totally differentiates that case. In that 

case the brewery did not conduct any activities on the 

Reservation. Pure and simple. The Court found you can't 

bring the brewery into Tribal Court, because the brewery 

didn't conduct any activities on the Reservation. There 

were no Reservation activities. 

Again, as we've shown today, dozens and dozens of 

activities in this case take place on the Reservation by 

Tribally-owned company. So that's how the Hornell Brewing 

case can be differentiated from this case. 

Finally, Your Honor, the AT&T vs. Coeur D'Alene Tribe 

case, Ninth Circuit case. That also involved IGRA. That 

was an IGRA case, just like the Eighth Circuit's decision 

in the Bruce Lien case. It was an Indian gaming case. It 

was a case where the Tribe was seeking an enforcement of a 

Tribal Court judgment. In that case, probably key again 

for our side is that Tribal exhaustion was done. The 

Tribal remedies were exhausted in that case. 

So that case leads again to the fact that in these 

type of circumstances, the cases relied upon by Sprint 



either, number one, show Tribal exhaustion was actually 

proceeded with, or, number two, are so factually distinct 

that they really don't have any precedential value when it 

comes to this unique set of circumstances. 

THE COURT: Are you familiar with El Paso Natural 

Gas Company case, a U.S. Supreme Court opinion? 

MR. SWIER: Your Honor, I'm familiar with it. 

I'm not familiar with it to a point that I could provide 

the Court a detailed analysis, like I could in the others, 

but in our brief to the Court I could certainly address 

that at that time. What was that case, Your Honor? 

THE COURT: El Paso Natural Gas Company. It's at 

526 U.S. 473, a 1999 U.S. Supreme Court opinion. 

MR. SWIER: I will address that. Your Honor, 

just at that point, I think that NAT has a very good 

argument that Section 207 does not provide exclusive 

jurisdiction in Federal Court or in front of the FCC. 

Again, it says nothing about divesting Tribal Court 

jurisdiction. 

THE COURT: So are you drawing a distinction 

between complete preemption and field preemption when you 

say it doesn't totally divest? 

MR. SWIER: Well, I think that's subject to 

interpretation on that case. Again, that's something that 

because we are getting into a very technical part of total 



preemption, field preemption, at this point, because of the 

late stage we tried to get this whole hearing done today, I 

would like to give the Court a reasoned analysis through 

the briefing instead of something off the top of my head, 

if that's all right with the Court. 

THE COURT: Sure. 

MR. SWIER: Here is why I also think this is 

different. Again, the Federal Communications Commission 

has said this, "The FCC recognizes Indian Tribes exercise 

sovereign authority over their members and their 

territory." So the FCC itself has said, "We recognize 

sovereign authority of the Tribe over their members and 

their territory." 

In this case we are dealing with the Crow Creek Tribe 

members, and we are definitely dealing, as Peter said, with 

their sacred land on the Reservation. The FCC recognizes 

that. The FCC also promotes Tribal "self-sufficiency and 

economic development." 

As the Court can see from the testimony and from the 

filings, this is the biggest economic development issue 

that's hit Crow Creek probably forever. Again, the FCC 

recognizes the importance of that on the Reservations, 

which again makes this situation unique in regard to 

Section 207. 

Next, Your Honor, and this is very important. The FCC 



is "steadfastly committed to promoting 

government-to-government relations between the FCC and 

Indian Tribes." What possible better way to promote 

government-to-government relations and to recognize 

sovereignty than to allow the Tribally-owned company, based 

exclusively on Tribal ground, to put a telephone company 

together and to enforce what it thinks is improper conduct 

by a carrier. 

Finally, Your Honor, the FCC recognizes "the 

importance of Tribes exercising their sovereignty and 

self-determination." 

So when you look at Section 207 in light of the FCC's 

policy, in light of the fact of the Bruce Lien divestiture 

argument, when you differentiate the cases Sprint has 

relied on from what is actually happening in this case, I 

think that's a pretty strong argument why Section 207 does 

not apply when we are dealing with Indian Tribes with 

telecommunication issues, which we're dealing with here 

owned by a Tribal corporation exclusively on Tribal 

jurisdiction and Tribal ground. That's where I think 207 

can be looked at a little bit differently. 

May I continue with another issue? 

THE COURT: You may. 

MR. SWIER: Again, Issue 1, the Tribal exhaustion 

doctrine. As the Eighth Circuit has made clear, that has 



to be decided before the Court can issue any preliminary 

injunction relief, and as we've said, we're still briefing 

that issue. And I think based on Sprint's testimony today 

with the Dataphase factors, which I'll talk about, I almost 

think they have taken that argument and thrown it away 

because they realize the four factors of Dataphase aren't 

met here. 

Nonetheless, I would like to talk about again real 

quickly the Tribal exhaustion issue. Here is what Sprint 

is attacking, and here is why Tribal exhaustion is proper. 

Number one, we are dealing with a majority Tribally-owned 

LLC. Sprint is also attacking high-speed telecommunication 

services on the Reservation. Sprint is also attacking the 

Tribal Utility Authority, their governmental authority, 

along with the telecommunications plan that the Tribal 

Utility Authority issued years ago, which the Court again 

in our filings has a copy of. Sprint also attacks the 

Tribal Utility Authority and their attempt to improve the 

health and safety of Tribal residents. 

Sprint is also attacking, if not ignoring, the 

enforcement of the Tribal Utility Authority's Order that 

says, "Sprint, you have to pay." They are ignoring that 

order. They are attacking the very sovereignty of that 

Utility Authority by lust ignoring it. 

They are also attacking the tariffs that were issued 



by the Tribal Utility Authority. What Sprint is saying is, 

"Hey, those folks on the Reservation don't have any 

authority to be issuing tariffs." I don't see anywhere 

where it says that. They are a governmental body, a 

quasi-governmental body under the Tribal Council. They 

have the ability to issue tariffs, just like the South 

Dakota PUC can, and they've done that. Those Tribal 

tariffs are now being attacked by Sprint. 

No. 7. Sprint is attacking one of the first 

Tribally-owned telephone systems in the United States. 

No. 8. Sprint is attacking over 100 high-speed 

broadband and telephone installations on the Reservation in 

a place that before NAT had little, if any, of those type 

of services. 

No. 9. Sprint is attacking the Internet Library for 

Tribal members, which was built and paid for by NAT and 

placed on Tribal Court -- excuse me, within the boundaries 

of the Reservation. 

Sprint is next attacking any future construction of 

state-of-the-art communications facilities on the 

Reservation. They are attacking that. 

Next, Sprint is attacking economic development 

opportunities for the Tribe, undoubtedly. As Peter said, 

before NAT, there was absolutely no outside private 

investment coming into the Crow Creek Reservation. NAT has 



not only brought those private investments onto the 

Reservation, but they have actually flourished that 

business with those. So they are attacking private 

investment. 

THE COURT: Rather than attacking all of these 

things, aren't they, in essence, questioning whether the 

tariff applies to this particular type of traffic? 

MR. SWIER: They are. They are questioning the 

tariff, but by questioning the tariff, they are saying all 

these things don't count. 

THE COURT: If the tariff doesn't apply, don't 

they have the right to question its application? 

MR. SWIER: They have the right to question its 

application, sure. But they do not have the right to 

self-help, which is what they are doing. Because of their 

illegal self-help actions, it's affecting this laundry list 

of everything that's going on on the Reservation. So in a 

way the two issues dovetail. Because by not paying the 

tariff and using self-help, which is supposed to be 

improper, all of these are being affected. 

Whether we want to use affect or attack, of course 

that's semantics. That's why this is important. This is 

the result of their self-help actions. Again, the 

self-help is affecting the Tribal company and all of these 

Tribal interests. That's why I think this laundry list is 



important, and from our view it is an attack. 

Your Honor, I thought it was probably most telling and 

somewhat ironic that Sprint is attacking NAT because it's 

not accepting government handouts and government subsidies. 

For hundreds of years -- I know when I used to work for 

Senator Johnson, one of his primary roles was to try to 

increase economic activity on the Reservation, and it's a 

tough, tough job. Mostly the way it can be done is through 

the Government giving handouts. As Peter said, that's the 

way it's been done, that's what they've become used to on 

the Reservation. 

For NAT to say we're not going to accept subsidies, 

we're not going to accept Universal Service Funds, and then 

to have that used against them somehow I think is not only 

disingenuous, but it just defies logic on what NAT is 

trying to do out there. They want to be a self-sustaining 

competitive business, not having to rely on government 

handouts. So to say that somehow reflects negatively on 

NAT, I guess I just don't understand that. I don't 

understand that. 

Finally, NAT and Sprint are competitors. They compete 

in the conference calling business. As the Court is well 

aware, in reviewing the other cases that are pending, this 

is their modus operandi. Sprint is one of the largest 

companies in the country, if not the world. They compete 



with companies like NAT who have a really unique and kind 

of cool business model and have an opportunity to make 

money. And Sprint brings them into Court and crushes them 

down, because eventually the little guys will run out of 

money. That's what happened throughout the country. 

Luckily, NAT has put their foot down and has some 

resources that they can fight this. But that's the modus 

operandi is to wipe out competition. Any reasonable view 

of how Sprint has reacted to this, that's the only 

reasonable way you can look at it. That's what's 

happening. NAT is owed millions of dollars on the 

Reservation, which, as Peter said, can buy a heck of a lot 

of diapers. 

Mr. Knudson made the comment, "Well, isn't a million 

dollars enough? Can't you do a lot with a million dollars? 

How much more money do you need?" How much money does 

Sprint need? Are we going to put a cap on what they can 

make? Are we going to say, "Sprint, five million dollars 

is a big enough profit for you, your shareholders, and 

executives." But that's what they are proposing. A 

million dollars is enough for those folks out there. You 

can buy your hundred dollar cell phone and diapers and 

food, but a million dollars is enough. 

The reason for that is because they don't want the 

competition. They don't want to see this entity succeed. 



. 

They know what they are doing is not illegal, because they 

are working in Congress right now to try to get the laws 

changed. 

I've been out there. We have talked with the 

Congressional delegation. We have talked with my former 

boss' office, Senator Johnson. They are trying to get that 

changed right now. 

The only illegal activity that is going on is they are 

not paying. They are using self-help, and they can't do 

that. But because no one has the resources until this 

point to call them on that, that's what they continue to 

do. 

So what in reality they are doing, in addition to 

attacking all the Reservation contacts, they are attacking 

a competitor. NAT is the competitor, and they don't want 

to go to Tribal Court, and whatever else they don't want to 

do, but the facts are that. That is a very reasonable way 

to view what's going on here. 

As I said before, we think the Tribal exhaustion issue 

has to be decided first, because it's the threshold 

jurisdictional issue. 

Let's talk about real quickly the exhaustion 

exceptions, if I may. Of course Montana -- excuse me. 

Farmers Union, National Farmers Union set forth the three 

basic exceptions for exhaustion. Bad faith, which, of 



course, we don't have here. I don't think there's any way 

you can reasonably argue that. 

The second exception is the futility exception. 

Again, doesn't apply here whatsoever. 

The third, which is the one we were talking about, is 

the Federal preemption exception. I think we have shown 

why that Federal preemption exemption to the exhaustion 

doctrine doesn't apply in these unique circumstances. 

So because of that, Your Honor, I think, without 

question, the Tribal exhaustion doctrine applies here. The 

Eighth Circuit has been very steadfast that Tribal 

exhaustion is appropriate, if not mandatory, in situations 

such as this. That's why Christian Children's Fund, 

Hornell, Hicks, Strate simply do not apply. We're in a 

unique set of circumstances here. 

THE COURT: So if you are under Montana then -- 

are you arguing that there is both a consensual 

relationship exception that applies and Tribal health and 

welfare exception? 

MR. SWIER: I think they both apply. Here is 

why. We go now to the Montana exceptions, as the Court 

said. Of course we have the two exceptions. The 

consensual activity. Let's talk about the consensual 

activity. 

Sprint provides telecom services on the Reservation. 



Sprint has customers on the Reservation. If a Sprint 

customer from New York City calls the Crow Creek 

Reservation, that is a Sprint customer in New York City who 

is trying to call a resident on Ft. Thompson. The way they 

get that call, under some circumstances, is to go through 

NAT's equipment on Ft. Thompson. If that equipment doesn't 

exigt, Sprint's call potentially can't go through. 

So to say Sprint and their customers are not customers 

of NAT is wrong. Otherwise those calls can't get to 

Ft. Thompson, especially conference calling. If Sprint has 

three customers, business clients, and they are given the 

605-477 number, those calls go to the equipment in 

Ft. Thompson. If that equipment is not there, that call 

doesn't go through. It doesn't go through. 

So to say that Sprint doesn't provide services on the 

Reservation is wrong when you look at the scheme of how 

telecommunications works now and how it's going to rapidly 

change in the future. So there is a consensual 

relationship. 

Second consensual relationship is Sprint admits they 

paid NAT's first bills. They say, "Well, we paid these 

because NAT gave these to us under color of darkness. They 

snuck these bills by us." Your Honor, Sprint is one of the 

largest companies in the United States. If I have a 

contract with someone and I make them a payment, I can't 
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come back and say, "Oops, I guess you snuck that by me. I 

guess we don't have any type of relationship." 

They paid the first few tariffs. To say it was all a 

mistake, I think, number one, is disingenuous. Number two, 

from a legal standpoint, they paid. They created a 

consensual relationship by paying. 

THE COURT: If it's a consensual relationship 

that they entered into by paying, aren't they able to end 

that consensual relationship by not paying? 

MR. SWIER: Under the FCC laws they can't, 

because they can't use self-help. When they made the 

initial couple of payments, they were doing everything 

according to the law. 

THE COURT: If they hadn't made the first two 

payments, isn't it still self-help? 

MR. SWIER: Absolutely it's self-help. 

THE COURT: So how does the fact they made two 

payments turn it into a consensual relationship? 

MR. SWIER: By banking the two payments to NAT, 

they created a relationship where NAT provide services on 

the Reservation, and in exchange for those services, they 

are paid by Sprint for providing those services to their 

customers. It may be an implied consensual relationship. 

NAT provided a service. In exchange for that service, 

Sprint paid NAT. Typical commercial transaction. It was 

ti !I 



consensual. Again, to play this game and how these routing 

calls work, that's what you do. 

So that creates a consensual relationship right there, 

so we have two of them. 

For them to say -- they used this example of this 

company in Texas, CABS I think is the name of it. CABS is 

a billing company for NAT and numerous other telecom 

companies in the United States. They do their billing. It 

would be like if you and I had a law practice, and we sent 

our billings over to Pullen McGladrey here in town, one of 

the accounting firms. You and I did the legal work. We're 

just having McGladrey & Pullen do our bookkeeping and our 

billing for us. 

THE COURT: I'm assuming the bill reflects NAT 

was the provider? 

MR. SWIER: You know, I don't know that. I don't 

know. I can find that out for the Court. I'm not a 

hundred percent sure on that. 

THE COURT: Your argument only makes sense if 

CABS identifies each individual provider. If they lumped 

them all together, your argument wouldn't hold as much 

weight. 

MR. SWIER: We can find that out as part of the 

briefing. I don't know the answer to that right now. I 

don't want to make an improper and unknowing representation 



to the Court. 

THE COURT: Mr. Knudson may know, since he was 

making that argument initially. 

MR. SWIER: But to somehow say using CABS under 

the cloak of darkness billing company, again, that's simply 

incorrect. So the first Montana exception, the consensual 

exception. We think we have that. Again, number one, if 

the services aren't available on the Reservation, Sprint's 

customers can't call the Reservation. So the services 

aren't being provided. They couldn't be completed without 

NAT's services. 

THE COURT: So between the consensual 

relationship exception and Tribal health and welfare 

exception, which do you think is a stronger argument? 

MR. SWIER: I think consensual relationship is 

strong. I think the second Montana exception is incredibly 

strong. I say that knowing that the Supreme Court and the 

Federal Appellate and District Courts have always been 

extremely limiting on that second Montana exception. 

However, if you look at political integrity, if you 

look at that issue -- political integrity, political 

security, health, safety and welfare. That's our second 

Montana exception. Based on the testimony that's been 

provided and based on our filings, how can you not find 

that what NAT is doing and what Sprint is doing doesn't 



have an impact on the political integrity, political 

security, health, safety, and welfare of Tribal residents? 

THE COURT: But when you are arguing for 

exhaustion, wouldn't the Tribe always have an argument that 

political integrity is at stake here? In that event, 

wouldn't they always win under the second exception to 

Montana? 

MR. SWIER: That's why very few Tribes have one 

under that second exception, because it has been so tightly 

limited by the Courts. But if that exception is going to 

have any type of meaning whatsoever, I can't imagine any 

facts that would be more damaging to the political 

integrity, political security, et cetera, than what we have 

seen here. This is the textbook case that the second 

Montana exception attempts to encompass. We've gone 

through the laundry list, and you have that in front of 

you. 

But when you look at everything this affects on the 

Crow Creek Tribe, textbook exception under here. If this 

doesn't meet that exception, I don't know what would. 

THE COURT: So you are saying it's all of the 

things you listed, not just the integrity of Tribal Court. 

MR. SWIER: Absolutely, because it talks about 

political integrity. This entire phone system is majority 

owned by the Crow Creek Tribe. We've heard how it has an 



impact on the health, safety and welfare of Tribal members. 

Again, if these laundry list of facts don't meet the second 

Montana exception, then that exception really has no 

meaning whatsoever, and it's simply dicta. 

Mr. Knudson also indicated, he talked about the, I 

believe it was the Plains Commerce case. Talked about that 

the second Montana exception required a catastrophic impact 

on the Tribe. First of all, I think that's an incorrect 

reading of the case. I think the catastrophic language 

used was dicta, and was not meant to be read as Mr. Knudson 

read it. That can be subject to interpretation. 

But even if it is. Let's say catastrophic is one of 

the qualifiers for exception. What could be more 

catastrophic to this Tribe than to continue going along 

with what's happening? When millions of dollars are not 

being paid, whether it's noble reasons Sprint may put up, 

or whether it's more the nefarious ones that we happen to 

think is why they are doing this. But what could be more 

catastrophic? We don't think catastrophic applies. But, 

again, if it does, this is the textbook case. 

Your Honor, I want to very briefly talk about what we 

are really here for today, and that is the preliminary 

injunction. As the Court knows, the Dataphase case has 

four factors. Of course the preliminary injunction, first 

of all, is an extraordinary remedy. It's not something the 



Court issues on a whim and a prayer. It's an extraordinary 

remedy. 

The first factor under Dataphase is irreparable harm. 

That has been cited by the Courts as probably the most 

crucial factor when issuing a preliminary injunction. 

For the Court's information, we had a hearing in front 

of Judge Jones yesterday in Tribal Court. There was a 

briefing schedule issued by the Court. Sprint appeared 

telephonically, as did all parties for this hearing. 

THE COURT: So what is the briefing schedule? 

MR. SWIER: The briefing schedule is Judge Jones 

wants to know everybody's view on the preemption issue, 

first of all. So he went to the exact issue this Court 

did. Where are we at with preemption? He gave me I 

believe 30 days in which to present our preemption 

argument, and I believe he gave Sprint an additional 30 for 

their response. So we had a hearing. 

THE COURT: So you are looking at the middle of 

September? Do you have a chance to do a reply brief, or is 

it just the two briefs? 

MR. SWIER: Ithink I will have a chance to do a 

reply brief, which would probably be like a 15-day time. 

THE COURT: So getting towards the end of 

December. 

MR. SWIER: Probably, yes. That's barring any 



extensions. 

MR. WHITING: Your Honor, may I interject? If 

counsel is going to go into somehow Sprint waived their 

denial of jurisdiction, that absolutely didn't occur. I 

made it very plain. The Judge said he would put it in the 

order that this was a special appearance we were making 

yesterday. Nothing beyond that. 

MR. SWIER: Mr. Whiting is exactly right. I 

don't contest they waived jurisdiction by appearing 

yesterday at all. What I'm showing through that is we had 

this hearing. Dates were scheduled by the Court, and the 

world didn't come to an end. There was no irreparable harm 

that occurred because we are in Tribal Court right now, in 

addition to this Court. 

THE COURT: Did Judge Jones schedule any type of 

evidentiary hearing then? 

MR. SWIER: Judge Jones, and Mr. Whiting can 

clarify if I'm wrong on this, but Judge Jones indicated he 

thought an evidentiary hearing may be necessary on that 

issue, but until the briefing was completed, he didn't want 

to schedule an evidentiary issue. 

MR. WHITING: The exact words were, Your Honor, 

that he would give the parties until the 15th of December 

to stipulate to all the facts. And if they didn't, he 

would want to have an evidentiary hearing after that. That 



was under the Montana Exception No. 2 is what he was 

speaking about. 

MR. SWIER: Your Honor, under irreparable harm. 

So we've had a hearing in Tribal Court which they've tried 

to stop. There's been no irreparable harm. I think the 

most ironi'c part of this entire Preliminary Injunction 

Motion is that Sprint is alleging irreparable harm. If 

anything, I should have brought a Preliminary Injunction 

Hearing in Tribal Court. Because who is suffering 

irreparable harm? It's NAT losing millions of dollars in 

revenue because Sprint won't pay. If anybody is suffering 

irreparable harm, it's this company, who may go out of 

business eventually, because Sprint is using improper 

self-help. 

THE COURT: But what about Mr. Knudson's argument 

that irreparable harm arises based on a combination of the 

reading of Strate, Hicks, and Hornell, that they shouldn't 

have to go through Tribal Court to determine jurisdiction, 

that it should be determined here, if, in fact, there's no 

basis for Tribal Court jurisdiction? 

MR. SWIER: If the facts in those three cases 

would be anything even in the facts of the ballpark we have 

here, I may agree to that. Those cases are so different 

from the facts in this case, that I don't know how you can 

take those facts and that reasoning and extrapolate it to 



what we have here. That to me is a very large leap in 

logic. 

THE COURT: So, in essence, what you are saying 

is those three cases didn't recognize that that would be 

irreparable harm? 

MR. SWIER: I think what I'm saying there is I 

believe in those cases -- what I'm saying is I think in 

those cases, again, we are dealing with different facts and 

issues than here. I think those cases can be easily 

differentiated as opposed to a Tribally-owned 

telecommunications company. 

Of course some of those cases that were cited, like 

Christian Children's, actually went through the exhaustion 

process. The AT&T vs. Coeur D'Alene case, Tribal remedies 

were exhausted there. 

So for Sprint to come in today and argue they are 

going to suffer irreparable harm, compared to the harm 

suffered from NAT, is ironic, at best. 

Also, they say the Tribal Court is biased. The Tribal 

Judge is biased. We're going to have our due process and 

equal protection rights violated if we have to go to Court 

in Crow Creek. Eighth Circuit has said plainly: Unless 

you can present evidence, other than mere speculation, the 

fact you think the Court or the Judge or jury might be 

biased, that does not constitute the suffering of 



irreparable harm. I guess I'm not going to comment anymore 

on those bias and equal protection claims. 

Your Honor, that's the irreparable harm factor. Not 

only does that not weigh in favor of Sprint's position, the 

irreparable harm actually weighs much more in favor of our 

case here. So under the irreparable harm factor, Sprint's 

Preliminary Injunction Motion has to be denied. 

Balance of Harms, same thing. I provided the Court 

with the analysis there. 

The next factor, probability of success on the merits, 

again, that's what exhaustion is for. I don't think 

anybody can say with a hundred percent what the probability 

of success here is going to be. 

Finally, the public interest. Again, the public 

interest is in observing Tribal sovereignty, of observing 

the sovereignty of a Tribally-owned telecommunications 

company and all the activities that are going on out there. 

The public interest is giving people on the Reservations 

phone and Internet and broadband service, when no one, 

including Sprint, had ever done that before, and they've 

had centuries almost to do it, and no one has done it but 

NAT . 

Finally, Sprint indicated the Federal Communications 

Act, when it was amended back in 1996, was designed to, 

quote, open up the marketplace for telecommunications. 



That was the policy behind the new Communications Act. 

That is exactly what NAT is doing. It has opened up a 

brand new marketplace on the Reservation. Sprint may not 

like the competition, but the fact is what NAT is doing is 

consistent with the open market theory of the new 

Telecommunications Act. 

Your Honor, why does NAT exist? It exists to provide 

opportunities for the Crow Creek Tribe and the Tribal 

members, which it's doing. It's a Tribally-owned entity, 

which luckily has received private investment from private 

companies who have the capital to invest, or like 

Mr. Reiman, has the brain power to know how a 

telecommunications company could exist and thrive on the 

Reservation. 

That, Your Honor, is what the open market was designed 

to do. That's what has been done here. Again, competition 

sometimes isn't well-liked. But in this case, as you can 

see, what it's done for the Tribe and its members has been 

incredible. Thank you, Your Honor. 

THE COURT: Thank you, Mr. Swier. Mr. Knudson? 

MR. KNUDSON: Yes, thank you. In view of the 

lateness of the day, I'll be brief. 

THE COURT: And you will get a chance to do your 

reply brief in writing, too. 

MR. KNUDSON: I understand. If the Court has 



recognized, the legal lay of the land changed with Strate. 

Before I address that further, the comments Mr. Swier made 

about that, I would like to clarify that Sprint is entitled 

to seek to protect its legal rights. If it has a good 

faith basis to believe the nature of a traffic scheme, 

their conference calling bridge doesn't constitute 

legitimate terminating accessing service, it is entitled to 

seek relief in Federal Court to protect itself. It's done 

so numerous times. 

This is not the first one of these that has happened. 

NAT is not the first competitive local exchange carrier to 

try to attack what the long-distance carrier's position is 

with respect to these types of schemes. 

THE COURT: Based on my own caseload, I can vouch 

for that. 

MR. KNUDSON: What is at issue here, I think the 

Court has zeroed in on the critical question. I noticed 

you reference El Paso. That case was the Price-Anderson 

Act. There the Supreme Court in a 1999 decision overturned 

the Ninth Circuit, which held exhaustion was required. 

There was an issue with respect to claims being brought 

against uranium mines on Tribal territory. 

The Court said Congress had to, "express an 

unmistakable preference for a Federal forum at the behest 

of the defending party, both for litigating a 



Price-Anderson claim on the merits, and for determining 

whether a claim falls under Price-Anderson when the removal 

is contested." 

That's authority for when Congress has decided where a 

case should be. This Court then should follow that 

authority, because Congress in Section 207 has clearly 

written a statute that says any person, which would be NAT, 

claiming to be damaged, that's what they are claiming, by 

any common carrier, which is Sprint, that shall be brought 

to the Commission or to any District Court of the United 

States of Competent Jurisdiction. 

Congress knows how to write a provision like that to 

exclude Indian Tribes from its application. It has done so 

with age discrimination claims, sex discrimination claims. 

It didn't do so in 1996. 

THE COURT: Do you think the Price-Anderson Act 

is field preemption or complete preemption? 

MR. KNUDSON: I think with respect to what is 

before the Court, it probably doesn't matter. I think 

price-~nderson would have probably been complete 

preemption. 

THE COURT: Here we have field preemption. 

MR. KNUDSON: Probably, because we do have 

some -- 

THE COURT: So is there a distinction as a result 



of that? 

MR. KNUDSON: Not with respect to exhaustion, 

Your Honor. 

THE COURT: Are there any exhaustion cases that 

address the difference between field and complete 

preemption? 

MR. KNUDSON: Not that I'm aware of, Your Honor. 

I think it's because the issue seems to be so clear with 

what Congress wrote in Section 207, that it shouldn't 

necessarily come up very often. 

The only Appellate authority we have found so far is 

the Coeur D'Alene case. There, although counsel tries to 

characterize that as an IGRA case, what was involved, first 

of all, was whether or not AT&T could be required by a 

Tribal Court to provide a service that amounted to a 

telecommunication service, a toll-free number that would 

facilitate the development of this national Indian lottery. 

On the telecom side of things, the Ninth Circuit is 

unmistakably clear and compelling. It said there was no 

jurisdiction in the Tribal Court to hail AT&T and to 

adjudicate whether or not it was required to offer that 

toll-free service. It went on, over a vigorous dissent, to 

address the IGRA question. But that isn't the issue in 

this case. 

What we are talking about is an interpretation of 



47 USC 207. On that point, the Coeur D'Alene case is 

unequivocal. 

THE COURT: Except it's not binding on this Court 

because it's a Ninth Circuit. It is certainly something I 

would look at. 

MR. KNUDSON: I understand that. It's very 

persuasive authority. But if you then take a look at the 

question following Hicks, which says that Tribal Courts are 

courts of limited jurisdiction. One has to examine what 

authority they have. 

The Hornell case, seems to me, would be binding on 

this Court, because it holds if it's off the Reservation, 

there is no Tribal Court jurisdiction, and you don't let 

the Tribal Court decide that in the first instance. That 

was the directive back down to the District Court. 

THE COURT: But because the phone calls -- let's 

take the conferencing phone calls -- come to the Tribe to 

use equipment that's located within the Tribal 

jurisdiction, can it properly be characterized as being off 

the Reservation? 

MR. KNUDSON: Yes. 

THE COURT: Why? 

MR. KNUDSON: Because the people involved on that 

call are off the Reservation. The phone currents that 

travel back and forth are off the Reservation. This piece 



of equipment that is apparently housed in Ft. Thompson 

could be housed right next to Widevoice's equipment in 

Los Angeles. It could be located anywhere. So it raises a 

question of Federal law. 

Therefore, however you look at it, the question of 

where that service is being provided is a question of 

Federal Communications law, and under 207 must be decided 

in a Federal forum. Congress has decided that. If you 

conclude it's off Reservation, Hornell would say we don't 

need to address that. If you say it's on the Reservation, 

you still fall back to the Section 207 issue, which I 

believe compels this Court to enjoin the Tribal Court from 

proceeding further. 

We talk about irreparable harm. But if you look at 

Strate and Hicks, you look at Hornell, those cases have 

little meaning -- take a look at the footnote Justice 

Ginsburg wrote in Strate. If jurisdiction is so clearly 

absent in Tribal Court, then the rule of comity, and that's 

what it is, gives way. The only reason to require parties 

to go through Tribal Court is delay. 

So by extension, that's a conclusion that it's 

irreparable harm, forcing Sprint to have to litigate in 

Tribal Court, when there is no jurisdiction, is a violation 

I 
of its rights to be in Federal Court and, therefore, 

irreparable harm, by definition. 



Now, there's also the issue of delay. Let's look at 

the Plains Commerce case. That case ultimately came down, 

and exhaustion was not required. That was in 2008. 

THE COURT: Going back to irreparable harm. If 

the Court found because of comity, a matter should go into 

Tribal Court, wouldn't the party seeking a preliminary 

injunction always be able to argue there would be delay and 

costs and that would be the irreparable harm? Let's say 

Section 207 didn't exist. 

MR. KNUDSON: Well, if Section 207 is not in this 

case, then we would be looking at a situation like Hornell. 

The conclusion is there's nothing on the Reservation, 

Hornell would say no jurisdiction to adjudicate. 

Therefore, no exhaustion is required. 

You can get to that result either way, but Congress 

has enacted 207. That's the first point is it directs 

jurisdiction into this Court. Strate says in circumstances 

like that, there's no point to delay. So it follows, as a 

matter of logic, that that must be the irreparable harm. 

We are being denied our venue for reasons that don't apply. 

The comity argument is unnecessary. 

So what they've done, the Supreme Court has done in 

Strate, Hicks, Atkinson, is carve out a large exception to 

National Farmers, Iowa Mutual in terms of exhaustion. They 

are saying you don't have to go to Tribal Court to get a 



ruling on its jurisdiction. We don't have to spend years 

of litigation, because if we're in Tribal Court, we have an 

evidentiary hearing on jurisdiction, and then we're into 

the merits and then up to an appeal before we get back to 

this Court to see whether or not there was ever 

jurisdiction in this case. It could be an extensive and 

expensive process, which Congress has said is unnecessary, 

and the Supreme Court said in Strate it only accommodates 

delay and is unnecessary. So the exhaustion rule must give 

way on that basis. 

A couple other points. I find it interesting that 

they say the services are being provided to these callers 

on the Reservation merely because there's bridge equipment 

being located on the Reservation. These people don't care 

where the equipment is located. They only like the fact 

it's free, and they find out what number to call. 

We think that's an issue where we need a clear Federal 

rule. That's been the issue that's been presented to this 

Court and other Courts. Whether that's a legitimate 

service, given Federal Telecom policy as to promoting local 

exchange services, how far do you go with this kind of 

activity before you transgress what Congress and the FCC 

have intended. 

I think then you are back to the 207 situation. It 

should be decided in this Court or the Federal 



Communications Commission. 

Again, I agree with the Court's inference here that 

there's no expressed contract between Sprint and Native 

American Telecom with respect to these calls that were 

billed by CABS Agent. 

I point out with respect to Christian Children's Fund 

a couple of points here. It said exhaustion was not 

necessary. It's not distinguishable on the grounds 

exhaustion took place. It stands for the proposition that 

exhaustion is unnecessary in those facts, which if they had 

been able to get to a Federal Court early enough, they 

would have enabled the Court to say, "Stop, Tribal Court, 

this belongs in Federal Court." And where the payments 

took place is one of the dispositive factors in Christian 

Children's Fund. 

THE COURT: Did you know the answer to my 

question on the billing that came from CABS, whether it 

identified it was from the Defendants? 

MR. KNUDSON: CABS Agent billed a large number of 

CLECs at one time. There was probably a line item that 

said submitted by Ft. Thompson, a dollar amount in the ten 

to fifteen thousand dollar range, the first two invoices 

that were paid. What happened on the third was it went up 

by nearly 700 percent, and that's when Sprint took a hold 

of it. So in the ordinary course, it wasn't large enough 



to raise any red flags, so you can't say that was a 

consensual relationship, from that circumstance. 

THE COURT: So you don't know for sure if it 

identified NAT as the carrier or if it just had 

Ft. Thompson? 

MR. KNUDSON: I don't. If that's a dispositive 

fact, we could supplement with our reply on that particular 

detail and address it for the Court. 

THE COURT: I'm not sure it's dispositive, but I 

never know for sure what the one thing may be. 

MR. KNUDSON: So, yes, you would like us to 

resolve that. Very good. I could go on, but I would 

prefer not to, and I think you would like to finish up, 

too. 

THE COURT: Thank you. I will wait to get both 

of your reply briefs. This is a different posture than 

usual where we have the evidentiary hearing before the 

reply briefs, but I actually think it works out pretty 

well. You know what the issues are on my mind, and you can 

address them in the reply briefs and weave in the evidence 

we heard today. I'll issue a ruling shortly after I get 

your reply briefs. Mr. Swier? 

MR. SWIER: One question. I was looking at the 

dates, and it looks like my reply brief to our Motion to 

Stay Based on Exhaustion is due on either Monday or 



Tuesday. I need to look for sure. I think in light of 

what's been presented here today and some of the narrow 

focus I think the Court wants on this reply, would the 

Court be willing to grant me 'an extension, and then 

obviously, in turn, I wouldn't have any objection if they 

needed an extension, also. I think to get this done by 

Monday, in light of what has gone on here today, may be 

somewhat unreasonable. 

The other reason is my sister-in-law partner is 

getting married this weekend. I don't think she would be 

very happy with me if I was doing an exhaustion brief 

during the wedding. 

THE COURT: How about if I give you both until 

next Friday to do your reply briefs. Is that agreeable? 

MR. KNUDSON: I believe the rules provide I get 

two weeks, and the brief was filed yesterday. 

THE COURT: Okay. Mr. Swier, I'll give you until 

Friday. Did you want any extra time? 

MR. SWIER: So my reply on the exhaustion issue 

would be due Friday? 

THE COURT: A week from tomorrow. Does that give 

you enough time, Mr. Swier? 

MR. SWIER: We can get it done, Your Honor. 

THE COURT: Anything else anybody wanted to bring 

up today? If not, I'll wait to hear from you. We'll be 



ad journed .  

(End of proceedings  a t  5:01 p . m . )  
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1 THE COURT: This is t he  t ime  scheduled for  a 

2 hearing i n  the  ma t te r  ent i t led United States o f  America vs.  

3 Spr in t  -- 1'm sorry, Spr in t  Communicat ions Company ys. 

4 Nat ive American Telecom. I ' m  used to  the  United States 

5 being a par ty .  l t  j u s t  came out .  

6 Would counsel piease note their appearances for  

7 the record? 

8 MR. SWIER: Good morn ing,  You r  Honor. Scot t  

9 Swier, appearing on behalf  o f  t he  Defendant in this case, 

10 Nat ive American Teiecam, an LLC. 

11 MR. KNUDSON: Scot t  Knudson and Tom Tobin for t he  

12 Plaintiff, Sp r in t  Communications, and w i t h  us, before the  

13 rail, i s  Bret  Lawson, in-house counsel for Spr in t  

14 Communicat ions. 

15 THE COURT: Thank you. Before 1 take u p  the 

16 Motion for a Preliminary Injunct ion, 1 wanted ta  raise an 

17 issue. 

18 The Native Amerlcan Telecom filed a Motion to Amend 

19 its Answer  and t o  add Counterclaims. 1 know this was j u s t  

20 filed wi th in  the last  week. I was wondering i f  Spr in t  i a r  

21 going to  b e  object ing to that, or  i f  you would need the 

22 rest o f  you r  t ime  to  determine whether  you would be 

23 object ing. 

24 MR. KNUDSON: Your Honor, w e  would st ipulate to  

25 its f i l ing. Tha t  would obviate the need far  the Court to 

Jill M. Conneily 
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1 rule on our apposition. 

2 THE COURT: Al l  r ight.  Then the Motion to  Amend 

3 the Answer and to add Counterclaims is granted. 

4 One other Issue I wanted to  raise, in Sprlnt 's 

5 Object ions to  the Motion for Prel iminary Injunct ion, one o f  

6 the arguments t h a t  you had  raised w a s  tha t  Native American 

7 Telecom didn't  have any claim for  rel ief t ha t  was pending. 

8 SO, therefore, t he  Cour t  couldn't  grant  prel iminary 

9 in junct ion. 

10 I w a r  wondering if t h e  fact they have now amended 

11 their Answer and added t h e  Counterclaims, doe r  tha t  m o a t  

12 out t h a t  issue, or do you st i l l  have tha t  part icular issue? 

13 MR. KNUDSON: I believe t h a t  resolves tha t  issue. 

14 THE COURT: Okay. Now t h a t  we've deal t  w i th  

15 those procedural things. Since Native American Teiecom is 

16 t he  moving party, you have the burden o f  proof. So y o u  can 

17 go  ahead and proceed, Mr. Swier .  

18 MR. SWIER: Thank you, Your Honor. I f  it's 

19 appropriate wi th  the Court, I th ink t h a t  there's no need 

20 for  an opening statement, because the Cour t  i s  famil iar.  

21 With the c&e. So if w e  could s tar t  w i th  ourwitnesses, I 

22 would ask the Cour t  t o  do  that.  

23 THE COURT: Al l  r ight .  Mr. Knudson, d id  you have 

24 something7 

25 MR. KNUDSON: Well, there were a Motion fa r  

8 

1 Protect ive Order and a corresponding Motion to  Compel that  

2 had been filed before. I don' t  know i f  t he  Cour t  Intends 

3 t o  br ing thbse up o r  address those today, as  well. 

4 THE COURT: I didn't  p lan on addressing those 

5 today. I was j u s t  going t o  allow the part ies to  respond i n  

6 norma l  course, and then  I would enter a wr i t ten ru l ing on 

7 those. 

8 MR. KNUDSON: Then I wil l  address those issues in 

9 m y  a rgument  la ter  today then. 

10 THE COURT: Okay. Mr. Swier7 

11 MR. SWIER: Thank you. Your Honor, a t  this t ime 

12 I wou ld  ask i f  t he  part ies have any witnesses fo r  the i r  

13 case in chief, t ha t  those witnesses be sequestered, please. 

14 THE COURT: The Motion to  Sequester a i l  witnesses 

15 is granted, except for t he  corporate representat ive would 

16 be ai lowed to  stay in. I assume he is the  corporate 

17 representat ive. 

18 MR. KNUDSON: He is. 

19 THE COURT: Okay. 

20 MR. SWIER: Your Honor, i f  I may, Mr. Lengkeek is 

21 serving as the  corporate representat ive today, and h e  wi l l  

22 aiso be one o f  m y  witnesses. May he be ai iowed to  s i t  w i th  

23 me? 

24 THE COURT: He  may .  

25 MR. KNUDSON: Excuse me. What  is Mr. Lengkeek's 

605-330-6669 Page 5 t o  8 of 256 
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1 status then? 

2 THE COURT: He is the corporate representative. 

3 Is  he also your first witness? 

4 MR. SWIER: He'li be my second witness, 

5 Your Honor. At this time I'll ask Carlos Cestero to please ' '. 
6 take the stand. 

7 Your Honor, what I've done is I've provided 

8 Mr. Cestero with the original exhibits. I've also provided 

9 mples of the exhibib both to the Court and to opposing 

10 counsel, so everyone is working off the same page. 

11 THE COURT: All right. 

12 CARLOS CESTERO, 

13 called as a witness, being first duly sworn, testified as . . 
14 follows: 

15 DIRECT EXAMINATION 

16 BY MR. SWIER: 

17 Q. Good morning, Mr. Cestero. Would you please introduce 

18 yourself to the court? 

I 9  A. Sure. My name i s  Carlos Cestera. 

20 Q. And would you, please, spell your name far the Court 

21 and the court reporter? 

22 A. Sure. C-A-R-L-0-5. Last name i s  C-E-S-T-E-R-0. 

23 Q. I'll refer to you as Carlos. Is  that ail right? 

24 A. Thatkf ine.  

25 Q. Carlos, what's your business address? 

10 

1 A. 110 West Ocean Boulevard, Suite A, Long Beach, 

2 California 90802. 

3 THE COURT: Counsel, if I could Just remind you,% ' 

4 anytime you have somebody give their complete business 

5 address, you'll have to do a redaction of the transcript. 

6 So unless there's a real need to have their entire business 

7 address, and unless you really want to do redactions to the 

8 transcript, you don't need to ask for a formal address. 

9 MR. SWIER: I wili not ask again, Your Honor. 

10 Thank you. 

I BY MR. SWIER: 

12 9. Carlos, would you share with the Court your 

13 educational background, please? 

14 A. Sure. After high school, I went  to college a t  

I 5  California State University Long Beach, where I graduated 

16 wi th  a n  accounting degree. 

17 Q. What year did you graduate with your accounting 

18 degree? 

I 9  A. 1994. 

20 Q. since you graduated Cal State Long Beach In '94, have 

21 you been working in your related accounting field? 

22 A. Yes, 1 have. 

23 Q. Carlos, would you share with us your employment 

24 history since you graduated from college? 

25 A. Sure. My first job out o f  college was a t  a company 

Jiii M. Conneiiy 
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1 called Balboa Capital. I worked there for  about nine and a 

2 half years. 

3 Q. What did you do at Balboa Capital? 

4 A. I hada variety o f  different things. I was an 

.6 accountant. I handled the securitization accounting, cash 

6 management. I handled the funding operations, as we l l  as I 

7 w a r  the  COO during the last few moments o f  my tenure there. 

8 Q, lust remember, for the court reporter, please slow 

9 down. 

10 A. All right. 

11 Q. Carlos, what did Balboa do? 

12 A. They are a n  equipment leasing company. 

?3 Q. You shared with us your duties there. How long were 

14 you with Balboa? 

16 A. About nine and a half years. 

16 9. When did you leave Balboa? 

17 A.  bout 200s. 

18 Q. Why did you leave Balboa? 

19 A. 1 found another position a t  another company. 

20 Q. When you l e t  Balboa, what was your next employment 

21 cpportunlty? 

22 A. It was a company called Nationwide Funding. 

23 Q. What does Nationwlde Fundlng do? 

24 A. Equipment leasing. 

25 Q. What were your duties at Nationwide? 

12 

1 A. I was theCFO. 

2 Q. What duties entailed the CFO position? 

3 A. That k b u l d  involve managing ai l  the  amounting 

4 records, the bookkeeping, journal entries, reconciliations, 

5 anythlng related t o  a normal controller/CFO type of 

6 position. 

7 Q. How long were you In that position? 

8 A. About two years. 

9 8. After you left, was it Nationwide? 

10 A. Ves. 

11 a. After you left Nationwide, what was your next 

12 employment opportunity? 

13 A. I went t o  work  for a company called Strada Capital 

14 Corporation. 

15 9. Can you spell that, please? 

16 A. S-T-R-A-D-A C-A-P-I-T-A-L ~orpora t ion .  

17 Q. What did you do at Strada? 

18 A. Strada, I was their chief operating officer, as wel l  

I 9  as their  contmiler. 

20 Q. How long were you at Strada? 

21 A. For about three years almost. 

22 Q. Describe for us your day-to-day duties at Strada. 

23 A. I managed the books, handled the operational side of 

24 the  buslness, did the  reconciliations, d id al l  the record 

25 keeping. Normal controller/CFO-type responsibilities. 
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1 9. And you ieFt Strada when? 

2 A. 2009. 

3 Q. Why did you leave Strada in 2009? 

4 A. For another opportunity. 

5 Q. What was that opportunity? 

6 A. Free Conferencine Corporation. 

7 Q. And is Free Conferenclng Corporation your current 

8 employer? 

9 A. Yes, they are. 

10 Q. I s  Free Conferencing Corpomtlon located in 

11 Long Beach, California? 

12 A. That's correct. 

13 Q. Carlos, since graduating with your accounting degiee 

14 in 1994, how many years of experience do you have in the 

15 accounting and controller type business? 

16 A. About 16 years. 

17 Q. Carlos, when did you begin your controller duties at 

18 FreeConferenceCail? 

19 A. September o f  2009. 

20 Q. Real briefly for the Court, what does the controller 

21 of Freeconferencecall do? What do you do? 

22 A. I maintain the  books, I do al l  the reconciliations, 

23 prepare the  financial statements, record cash receipts, 

24 payables, typical controller duties. 

25 Q. You are the bean counter. 

14 

1 A. So to speak, yes. 

2 Q. Carlos, who do you get paid by each month? 

3 A. Free Conferencing Corporation. 

4 Q. So Free Conferencing Corporation is the entity that 

5 actually pays your salary? 

6 A. That's correct. 

7 Q. I n  addition to your duties with FreeConferenceCail, do 

8 you also serve as the controller for any other entlties? 

9 A. I do. 

10 (1. We're going to go through those in a second. Are you 

11 paid any type of money to do the work for those entitie? 

12 A. No, I 'm not. 

13 Q. Let's talk about those other entities you serve in 

14 this role. What would be the first one? 

15 A. Free Conferencing Corporation. 

16 Q. You told us what you do for that. 

17 A. Yes. 

18 Q. What other entities do you serve as the controller or 

19 the bookkeeper? 

20 A. Native American Telecom. 

21 Q Native American Telecom, LLC, the party that's a 

22 Defendant in this case? 

23 A. Yes. 

24 Q. Carlos, just for sake of shortening things up, If I 

25 refer to Native American Telecom, LLC, as NAT, is that 
Jill M. COnnelly 
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1 sufficient? 

2 A. Yes. 

3 Q. You'll know what I 'm talking about? 

4 A. Yes. 

-5 Q. What other entities do you serve as the controller? 

6 A. Widevoice Communications. 

7 Q. What other groups? 

8 A. Freeconferencecall Global. 

9 Q. Anyoneeise? 

10 A. Wyde Voice, spelled slightly different, W-Y-0-E. They 

11 are a conferencing bridge company. 

12 Q. lust to make clear, there are two companies called 

13 Widevoice. 

14 A. That sound the same, yes. 

15 Q. One is spelled W-Y-D-E? 

16 A. Correct. 

17 Q. Any other entities you serve as contmlier for? 

18 A. Yes. HDPSTN. 

19 Q. Can you say that one more time? 

20 A. HDPSTN. 

21 Q. I want to talk about what you do for Widevoice 

22 ~omm&~icatians, the W-I-D-E Voice Communications. What's 

23 the purpose of WideVolce Communications? 

24 A. They are a telephone carrier. 

25 Q. What is the purpose of FreeconferenceCali Global? 

16 

1 A. I t 's  a conferencing company. 

2 Q. What is the purpose of Wyde Voice with a Y? 

.3  A. It's a conferencing bridge company. 

4 (1. what's the purpose of HDPSTN? 

5 A. They are a telephone company. 

6 Q. DO YOU know what HDPSTN Is the acronym for? 

7 A. Yes. 

8 Q. What is that? 

9 A. It 's High Definition Public Switch Telephone Network. 

10 Q. So, Carlos, at thls time, just to make sure we 

11 clarify, your actual job that you get paid for is to act as 

12 the coritmller of FreeConferenceCail. Correct? 

13 A. Correct. 

14 Q. But you also serve as the controller for these other 

15 entitles that we've discussed? 

15 A. That's correct. 

17 Q. As an accountant, do you keep separate books for each 

18 of those respective entities? 

19 A. ~bso iu te ly .  

20 Q. Explain to the Court the mechanics of how that's done. 

21 A. First, we maintain separate databases. We also have 

22 separate fi le cabinets, separate fi le folders. Basically 

23 everything i s  separated. 

24 Q. Explain to the Court why that separation between the 

25 entities is important. 
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1 A. Well, m maintain the proper internal controls. 

2 Q. What do you mean by "proper internal conimls"? 

3 A. You want to make sure nothing is mixed in with 

4 anything else. You want t o  keep things separated qdd 

5 segregated from one another. 

6 Q. When you are dealing with multiple entlties like that, 

7 is that a fundamental purpose of accounting practice, to 

8 make sure you keep that separation very strict? 

9 A. Yes. 

. Carlos, in your 16 years of accounting and contraller 

experience, have you ever deviated from those fundamental 

separation princlpies? 

A. NO. 

Q. Not once? 

A. NO. 

Q. Since you started working for FreeConferenceCall in 

2009, and for the other entities later on, have you always 

followed those fundamental separation principles? 

A. Yes. 

20 Q. Carlos, one of the entities you do the accounting work 

21 For is, of course, NAT, Native American Telecom. Is that 

22 right? 

23 A. Yes. 

24 Q. Explain to ludge Schreier what you do For NAT. 

25 A. I maintain the books, record all the cash receipts, 

18 

1 maintain the payabies, reconcile the accounts, prepare the 

2 financial statements, normal controller/accounting 

3 responsibilitles. 

4 Q. When did you take over that role for NAT? 

5 A. It was in late 3uly of 2010. 

6 Q. So about elght months ago? 

7 A. About, yes. 

8 Q. Why did you take over that controller role far NAT? 

9 A. It was basically to -- it was a cost efficiency move, 

10 and it allowed for us to maintain the proper controls. 

11 Q. Before you took over the book work for NAT -- strike 

12 that question. SO you did it For a cost effeblveness and 

13 efficiency purpose. Is that right? 

14 A. Sure, yes. 

15 Q. Carlos, I want to talk about NAT a little bit. Will 

16 you describe for us what you understand the ownership 

17 structure of NAT to be? 

18 A. Would I describe it7 

19 Q. Yes. How is the ownership structure of NAT set up? ' 

20 A. There's three separate entities. Would you like me 

21 to-- 

22 Q. So there's three separate entlties. Who is the 

23 majority owner of NAT? 

24 A. The Crow Creek Sioux Tribe. 

1 A. Yes. 

2 Q. What is that percentage? 

3 A. 51 percent. 
.. . 

4 Q. So they are the majority owner? 

5 A. Yes. 

6 Q. You said there were three total entities? 

7 A. Yes. 

8 Q. We have the first one. What is the second entity that 

9 owns NAT? 

10 A. WldeVoice Communications. 

11 Q. What percentage of NATdoes WldeVoice Communications 
. . 

12 own? 

i 3  A. 24percent. 

14 Q. Again, Widevoice Communications, their purpose, or 

I 6  what do they do, Carlos? 

16 A. They are a telephone carrier. They transport traffic. 

17 a. What is the third entity that has an ownership 

18 interest in NAT? 

I 9  A. Native American Telecom Enterprise. 

20 Q. What aoes that entity own, what percentage? 

21 A. They have 25 percent. 

22 Q. lust so we're clear, because the names start to get 

23 confusing, Native American Telemm Enterprise, is that a 

24 separate and distinct entity from NAR 

25 A: Yes, it is. 

20 

1 Q. They own what percentage again, Native American 

2 Telecom Enterprise? 

.3 A. 25,percent. 

4 Q. Carios, I want to talk a little bit about the record 

5 keeping and the books you malntaln for NAT. Who has access 

6 to NAT's financial books? 

7 A. Myself. 

8 (1. What if something happens to you? Are there codes set 

9 up with another person SO they could access the financiais? 

10 A. Yes, my assistant. 

11 Q. Tell me how that code thing works. Is It kind of a 

12 backup? 

13 A. Yes, It's a backup. 

14 Q. Is that standard in the accounting Industry? 

15 A. Yes. You want to make sure someone can access things 

16 if you're absent or something happens to you. 

17 Q. Carlos, do you receive any payment for the services 

18 you provide to NAT? 

19 A. No, I do not. 

20 Q. Do you understand why that is? 

21 A. Native American Telecom cannot afford to pay for an 

22 outside accountant. 

1 23 
Q. I want to talk about these internal controls a little 

24 bit, and let's go back to the entities you do work for. 

25 Q. Do you know what percentage of NAT the Trlbe owns' 25 FreeConferenceCall. Who has check-wnt~ng authority 
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1 for FreeConferenceCail? 

2 A. David Erickson and Sue Erickson. 

3 Q. Does David Erickson serve as the CEO far 

4 FreeConferenceCaii? 

5 A. Yes, he  does. 

6 (1. Who is Sue Erickson? 

7 A. His wife. 

8 Q. You also do accounting work for Widevoice, W-I-D-E 

9 Voice. Who has check-writing authority for that entity? 

10 A. Dave Erickson, Sue Erickson, and Patrick Chicas. 

11 That's spelled C-H-I-C-A-S. 

12 (1. For FreeConferenceCaii Giobai, who has the 

13 check-writing authority for that entity? 

14 A. David Erickson and Sue Erickson. 

15 0. Who has check-writing authority for Wyde Voice with a 

16 Y? 

17 A. David Erickson and Sue Erickson. 

18 Q. Who has check-writing authority for HDPSTN? 

19 A. David Erickson and Sue Erickson. 

20 Q. For Native American Teiecom, for NAT, who has th'e 

21 check-writing authority for that entity? 

22 A. Myself and l e f f  Holoubek. H-O-L-O-U-B-E-K. 

23 6). Does David Erickson have any check-writing authority 

24 for NAT? 

25 A. No, h e  does not. 

1 Q. Does Sue Erickson have any check-writing authority for 

2 NAT? 

3 A. No, she does not. 

4 Q. Does Mr. Chicas have any check-writing authority for 

5 NAT? 

6 A. No, he  does not. 

7 Q. Carios, in front of you are a number of exhibits. I 

8 would like you to take a iook at those exhibits, if you 

9 wouid, please. 

10 A. Sure. 

11 Q. I wouid first like you to take a iook at Defendant's 

12 Exhibit No. 1. Can you tell the Court what that exhibit 

13 shows? 

14 A. Sure. It's the  bankstatemenk for  Native American 

Telecom fo r  the First Dakota National Bank ending 

8-31-2009. 

a. Let's clarify this. Since Native American Telecom 

became an entity, how many checking accounts has NAT had? 

A. Two. 

Q. Was the First Dakota National Bank checking account 

the first one? 

A. Yes, it was. 

Q. First Dakota National Bank is obviously based here in 

South Dakota? 

25 A. Yes, it is. 
Jill M. Conn~ 
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I Q. Carlos, I'd like you to take a iook at Defendant's 

2 Exhibit 1, because I want to show some of the financial 

3 status of NAT. What is the date of Exhibit I? 

' 4  A. I t ' s  8-31-2009. 

5 Q. For this bank statement, what is the deposit? 

6 A. We're showing a deposit o f  $100. 

7 Q. Carios, are you aware of what switched access fees 

8 are? 

9 A. Yes. 

10 Q. Whatare they? 

11 A. I t ' s  the payments that  are made for traffic generated. 

12 Q. Is that the business that NAT is involved in, part of 

13 their business? 

14 A. Yes. 

15 Q. Carios, can you teii, by looking at these bank 

16 statements, if the deposits NAT receives come from those 

17 switched access fees? 

18 A. Should be able to, yes. 

19 Q. The hundred dollars that's in Exhibit 1, is that from 

20 a switched access fee payment? 

21 A. NO. 

22 Q. Do you know where that comes from? 

23 A. I can't tel l  from here, but  I know it's not  a switched 

24 access. 

25 Q. So the first month of operation, there's a hundred 

1 dollar depqsit. Is that right? 

.2 A. Yes. 

3 Q. I would like you now to look at Defendant's Exhibit 

4 No. 2. mis is another banking statement from First 

6 Dakota? 

6 A. Yes. 

7 Q. What's the date of Exhibit Z? 

8 A. 9-30-2009. 

9 Q. What does that bank statement show for a deposit? 

10 A. It shows a deposit o f  $50. 

Q. ~ased on your knowledge, is that a deposit that was 

derived from receiving switched access fees? 

A. No, it was not. 

Q. I f  you wouid now take a iook at Defendant's Exhibit 

NO. 3. What is the date of this banking statement? 

A. October 30,2009. 

dl. What type of deposit did NAT receive in that month? 

A. They received $140. 

19 a. Based on your review of Exhibit 3, did that $140 

20 derive from switched access fees? 

21 A. No, it did not. 

22 Q. I f  you'd now please take a iook at Defendant's Exhlbit 

23 No. 4. What is the date of that banking statement? 

24 A. November 30,2009. 

1 25 Q. What is the deposit under Exhibit 47 
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I 1 A. $65. 1 object to his exhibits as t o  bank records. 

2 Q. Again, based on your review, did that $65 derive from THE COURT: All right. Exhibits 1 through 25 are I 
any type of switched access fees? 

A. No, it d id  not. 

Q. Defendant's Exhibit No. 5. What's the date of that 

bank statement? 

A. 12-31-2009. 

Q. The deposit in Exhibit 5 shows how much? 

A. It shows to ta l  deposits o f  $5,040. 

Q. Can you tell, by looking at the bank statement, where 

the large majority of that money came from? 

A. Yes. 

Q. Where? 

A. It came f rom WideVoice. It was a loan t o  NAT. 

Q. so that $5,000 of that $5,040 was a loan from 

WideVoice? 

A. Correct. 

Q. DO you know if that loan WideVoice made to NAT was 

ever paid back? 

A. Yes, it was. 

Q. When was it paid back? 

A. I believe it was  paid back in February sometime. 

Q. Of? 

A. 2010. 

a. The extra $40 of that $5,040, did that derive From 

26 

switched access fees? 

A. No, it did not. 

MR. KNUDSON: Your Honor, is he going to offer 

these as exhibits? 

MR. SWIER: I was going to offer them at the end. 

I can offer each one individually, if you'd like. 

MR. KNUDSON: I just wanted clarification, since 

he's testifying from the exhibits before they are admitted. 

1 don't have any objection to their admission. 

THE COURT: Why don't you offer them all at this 

point. Then if he has an objection, I can take up the 

objection. 

MR. SWIER: Thank you. Your Honor, a t  this time 

I would move to admit Defendant's Exhibits 1 through I 

believe it's 29. 

M E  COURT: Why don't we just do the bank records 

at this point. 

MR. SWIER: Then, Your Honor, we would offer 

Defendant's Exhibits 1 through 25. 

THE COURT: Any objection to 1 through 2% 

MR. KNUDSON: Before I respond, Your Honor, I 

would like to add that I will also be using an exhibit that 

will be the same records, but they are numbered, and I will 

be referring t o  them by that identification number so it 

3 received. 

4 MR. SWIER: Thank you, Your Honor. 

5 BY MR. SWIER: 

6 Q. Carlos, I would now like you to look at Exhibit 6 

7 What's the date of that banking statement? 

8 A. January 29,2010. 

9 Q. What does that bank statement show as far as deposits 

10 for NAY 

11 A. zero:' 

i 2  Q. Now I'd like you to look at Defendant's Exhibit No. 7. 

13 What is the date of that banking statement? 

14 A. February 26, 2010. 

15 Q. Does that banking statement reflect any deposits? 

16 A. Yes, it does. 

17 Q. What amount of a deposit does Exhibit 7 show? 

16 A. $114,138.47. 

19 Q. So we've gone from a very minimal amount for the first 

20 four or-flve months to now we're talking some real money? 

21 A. Yes. 

22 Q. Carios, can you tell, from looking at that banking 

23 statement, where that $114,000 derived from? 

24 A. Yes. 

25 Q. Where? 

28 

1 A. I t  came f rom our  bi l l lng agent. They're called CABS 

'2 Agent. 

3 a. Briefiy how does that work with CABS Agent? What is 

4 it? 

5 A. They basically b i l l  o n  behalf o f  NATfor  t he  traffic 

6 that's generated, and they  collect on  i t s  behalf. 

7 Q. I s  using an agent like CABS a standard method of 

8 billing in the telecommunications industry? 

9 A. It i s  ... 
10 Q. Carlos, again, based on your review of Exhibit 7, that 

11 $114,000, did that derive from switched access Fees that 

12 were pald by carriers? 

I S  A. Yes. 

14 Q. lust to clarify, in February of 2010, that's when NAT 

15 started to be paid for switched access fees? 

16 A. That i s  correct. 

17 Q. Carlos, I would like you to look at Defendant's 

18 Exhibit No. 8. What's the date on that bank statement? 

19 A.  arch 31, 2010. 

20 Q. What does it show for NAT's deposits? 

21 A. Shows tota l  deposits of $149,601.40. 

22 Q. Can you tell from that banking statement how much of 

23 that amount derived from switched access payments from 

24 carriers? 

25 will move my interrogation along more quickly. I don't 125 A. Yes, I can. 
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1 Q How much? 

2 A. $142,043.72. 

3 Q. Carios, do you'know of those paymenti, did some of 

4 those payments come from switched access fees that were 

5 paid by Sprint? 

6 A. I do not know. 

7 Q. Carlos, now look at Exhibit No. 9. What is the date 

8 of that banking statement? 

9 A. April 30, 2010. 

10 Q. What does that exhibit show as far as access fees that 

11 were received? 

12 A. Access fees? 

13 (1. Yes. 

14 A. $7,909.88. 

15 Q. Can you explain the downward trend between the 

16 previous month, which was $142,000, and now we're down to 

17 $7,000 or so? Did a payment come in late? 

18 A. I believe so. 

19 Q. Now I 'd like you to iook at Exhibit 10. What is th.e - 

20 date of that banking statement? 

21 A. It is May 28, 2010. 

22 Q. Does that show that NAT received a deposit? 

23 A. Yes, it does. 

24 Q. How much was the deposit NAT received? 

25 A. $217,877.45. 

30 

1 9. Can you tell, by looking at that document, if that 

2 amount derived from switched access payments from carriers? 

3 A. Yes, it did. 

4 Q. If you'd now look at Exhibit No. 11. What is the date 

5 of that bank statement? 

6 A. I t  is June 30,2010. 

7 Q. Does that exhibit show that NAT received a deposit or 

8 made a deposit? 

9 A. Yes, it does. . 

10 9. How much is that deposit, Carlos? 

11 A. ?hey made $243,779.29. 

12 a. Of that amount, how much of that derived from switched 

13 access fees paid by carriers? 

14 A. $239,879.58. 

15 Q. I f  you'd now look at Exhibit 12, please. What is the 

16 date of that banking statement? 

17 A. It is July 30,2010. 

18 Q. Does that show --does that banking statement show 

19 money received by NAT? 

20 A. Yes, i t  does. 

21 Q. How much? 

22 A. It shows total deposits of $162,029.60. 

23 Q. Can you teii us, of that amount, how much derived from 

24 switched access fee payments? 
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1 Q. How much? 

2 A. $158,955.70. . . 

3 Q. I f  you'd now iook at Exhibit 13, please. What's the 

4 date o f  that banking statement? 

5 A. August3i,2010. 

6 Q. Does that banking statement reflect a deposit made by 

7 NAT? 

8 A. Yes, i t  does. 

9 Q. How much? 

10 A. $128,855.42. 

11 Q. I s  that'amount derived totally from switched access 

12 payments? 

13 A. Yes. 

14 Q. lus t  to clarify, Carlos, you can tell that by looking 

15 at the deposit on the banking statement. Is  that right? 

16 A. By the description. 

17 Q. Carlos, if you would now look at Exhibit 14, please. 

18 What's the date of that banking statement? 

19 A. I t  is September 30, 2010. 

20 Q. what type of deposit is shown there? 

21 A. Zero. 

22 Q. Is  that approximately when you took over the 

23 controlling function for NAT? 

24 A. It's about that time, yes. 

25 Q. Let's explain to the Court. When you started to take 
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1 over the controlling functions for NAT, did you switch the 

2 checking account? 

3 A. Yes. We opened up a new account. 

4 Q. Where did you open up that account? 

5 A. With Wells Fargo. 

6 Q. So, Carlos. Exhibits 14, 15, 16, 17, and 18, are those 

7 the final statements you've received far NAT from First 

8 Dakota Bank? 

9 A. Yes, they are. 

10 Q. And they would show what in deposits? 

11 A. zero in each. 

12 Q. I s  that because any revenue NAT received from 

13 approximately October of 2010 forward went into the 

14 Wells Fargo checking account? 

I 5  A. From September forward, I believe. 

16 Q. Excuse me. When you took over the books, we switched 

17 to Wells Fargo. 

48 A. Yes. 

19 a. Carlos, so the First Dakota Bank account, is that 

20 really a dormant account? Nothing goes through there? 

21 A. I t  doesn't have any activity anymore. 

22 Q. Besides the First Dakota account and the new account 

23 with Wells Fargo, does NAT have any other checking accounts 

24 or money accounts out there? 

25 A. Yes. 25 A. No. 
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6 period ending July 31, 2010, for  Native American Telecom. 

7 Q. Is  this the first banking statement NAT has with 

6 wells Fargo? 

9 A. Yes, it is. 
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6 9. So we're back to receiving switched access payments 

7 from the carriers? 

8 A. Yes. 

9 Q. Carlos, If you would now take a look at Exhibit 22. 

1 C 

33 

1 Q. These are the only two? 

2 A. Yes. 

3 Q. Carlos, if you would now look at Exhibit 19. What 

4 does thls document show? 

5 A, This i s  the bank statement for  Wells Fargo for the 

10 Q. Does Exhibit 19 show any type of deposit? . 

11 A. No, it does not. 

12 Q. Is that because i t s  just a brand-new account? 

Q. What does that statement show as any deposlts that 

were recewed by NAT? 

A. It's transfers tha t  were init iated from the First ' 

Dakota Bank t o  t h e  Wells Fargo. 

21 0. I want t o  go through this real quickly, so we can stay 

22 on the same page. 

23 On Exhibit 20 where it says "posted date." Do you see 

24 that about halfwav down? 
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1 A. Yes, it received three. 

2 Q. What isthe total of those deposits? 

' 3 A. $38,765.67. 

4 Q. Do you know where that amount of money derived from? 

5 A. From switched access. 

10 please. What's the date on that Wells Fargo statement? 

I 1  A. Oaober 31,2010. 

12 Q. What does it show far NAT's deposits for that 

13 A. I just opened the account, yes. 

14 Q, You can now look at Exhibit 20, please. What is the 

15 date on that Wells Fargo Bank statement? 

16 A. I t ' s  August 31,2010. 

1 7  A. Yes. 

18 Q. Where? 

19 A. $6.54 came from switched access; and  $6,000 was a loan 

, 20 from Widevoice, 

21 Q. TO NAT? 

I 22 A. To NIT, yes. 

23 Q. Before we go any further, are you famrllar wrth the 

24 loan agreement between WldeVoce and NAP 

13 statement? 

14 A. Shows $6.54. I take that  back. There's a total  o f  

15 $6,006.54. 

16 Q. Do you know where that amount derived from? 

( 1 Q We have a posted date of August 4 of 2010. Is that ' 1 .I Q. Do you know if there's any terms for that loan I 
C 

2 right? 

3 A. Yes. 

4 Q. Haw much was the amount that was transferred into this 

5 Weiis Fargo checking account? 

6 A. $75,000. 

7 0. Explain where that $75,000 came from. 

8 A. It came f m m  the existing balances i n  the  First Dakota 

9 National Bank account. 

10 Q. so you closed the F i m  Dakota account down and took 

11 whatever was In there and gave i t  to the Wells Fargo 

12 account. I s  that right? 

25 A. 1do. 

13 A. Yes. 

14 9. mere is also, Carlos, an amount of approximately 

15 $128,855. What does that represenr) 

16 A. That's the  switch carrier payments w e  received in the 

25 A. The loan agreement between -- 

17 First Dakota Bank that  I transferred from F i n t  Dakote Bank ' 

I 8  to the Wells Fargo Bank. 

19 Q. so both of those items are just transferred from 

20 First Dakota to Wells Fargo? 

21 A. Right. 

22 Q. Carlos. I want you to look at Exhibit No. 21. What is 

23 the date on that Wells Fargo statement? 

24 A. September 30,2010. 

2 aQreement or anything? 

3 A. I don't know specific terms. 

4 Q. Fair enough. So under this statement, NAT received 

5 $6.54 of access fees. Correct? 

6 A. Yes. 

7 Q. Carlos, you're obviously aware of the varlous 

8 lawsuits, including this one we're currently in. Correct? 

9 A. Yes. 

34 

10 Q. can you tell the Court what happened around this time 

I 1  where your access fees have gone from hundreds of thousands 

12 down to $6.541 

36 

13 MR. KNUDSON: Objection. Vague as to time. 

14 THE COURT: Sustained. Rephrase your question. 

15 BY MR. SWIER: 

16 Q. Approximately October of 2010, Carlos, the same time 

as this statement, can you tell the Court what was going on 

with the legal status of the cases here in South Dakota? 

A. Yes. Sprint brought sui t  t o  Native American TeleCom. 

Q. When Sprint brought suit against Native American 

Telecom, I would presume that all the other carriers, at 

least, kept paying you. Didn't they? 

A. No, they didn't. 

Q. Well, who stopped paying you? 

25 Q. Does that statement show that NAT received a deposif? 25 A. Most Of them. 
Jill M. Cannelly 605-330-6669 Page 33 to 36 of 



- 

Y 
? 
i " 
i 
! 
i 

- 

I ( : 
i 

C 

f 
y... .. 

Motion Hearing 

37 

1 Q. Other than $6.547 

2 A. That's correct. 

3 Q. Carlos, if you would now look at Exhiblt 23, piease. 

4 What's the d&e on that banklng statement? 

5 A. November 30,2010. 

6 Q. What does it show for deposits that were received from 

7 NAP 

8 A. Total deposits? 

9 a. Total deposits first. 

10 A. Total deposits, we've got $58,077.69.' 

11 Q. Of that amount, how much of it derives from switched 

12 access fees NAT received? 

13 A. $7,077.69. 

14 Q. I n  Exhibit 23 there are also a couple references to a 

15 couple rather large numbers that says "online transfer 

16 loans." Do you see that? 

17 A. I do .  

18 Q. Will you share with the Court what those numbers % 

19 reflect? 

20 A. Those are loans from WideVoice to Native American 

21 Telecom. 

22 Q. HOW much was the loan amount Widevoice made to NAT 

23 that month? 

24 A. $51,000. 

25 Q. As the controller of NAT and being familiar with the 

38 

1 financiais of both Widevoice and NAT, why was that loan 

2 made from Widevoice to NAT? 

3 A. To cover operating expenses. 

4 Q. Because the switched access payments relatively 

5 stopped? 

6 A. That's correct. Didn't have enough funds t o  cover i ts 

7 own expenses. 

8 Q. I f  you would now look at Exhibit No. 24. What is the 

9 date on that banking statement? 

10 A. December 31, 2010. 

I 1  Q. What does that statement show regarding deposits from 

12 NAT? 

13 A. Showstotai deposits of $47,519.77. 

14 Q. Did NAT receive any switched access fees from the 

16 carriers, and if so, how much? 

16 A. They did. They received $3,519.77. 

17 Q. And the remainder of that amount came from who? 

18 A. Loans from Widevoice to Native American Telecom. 

19 Q. Why did Widevoice make the loan to Native Amerlcan 

20 Teiecom? 

21 A. Again, to cover the expenses Native American Telecom 

22 couldn't pay. 

23 Q. Because the access fee payments stopped? 

24 A. That's correct. 

25 Q. Carlos, if you would now look at Exhibit 25. What's ' 
Jill M. Conneily 
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1 the date on that banking statement? 

2 A. lanuary31,2011. 

3 Q. what does it show for deposits for NAT? 

4 A. Shows total deposits of $45,031.02. 

5 Q. Of that amount, what conlitutes switched access fees 

6 received by NAT? 

7 A. $31.02. 

8 Q. Where dld the other $45,000 derive? 

9 A. Loans from Widevoice t o  Native American Teiecom. -. 
10 Q. Why did Widevoice make those loans? 

11 A. Foi the same reason. Couldn't afford -- didn't have 

12 any money t o  pay their operating expenses. 

13 Q. The switched access fee payments stopped? 

14 A. Yes. 

15 Q. Carlos, if you would, would you, please, take a look 

16 at Exhibit No. 26) 

17 A. Sure. 

18 Q. Sii giveyou a minute. Are you familiar with that 

19 document? 

20 A. I am. 

21 Q. What is that document? 

22 A. This represents the Balance Sheet for Native American 

23 Telecom as of December 31,2010. 

24 Q. l want to run through this very quickly with you. 

26 Look under the "Checking and Savings" column. Do you see 
. . 
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1 that? 

2 A. Yes. 

3 Q. How much money remains in that First Dakota checking 

4 account? 

5 A. $1,814.19. 

6 Q. How much cash is in the Wells Fargo account that you 

7 opened when you first starred doing the controller 

8 function? 

' 9  A. $10,043.06. 

10 Q. So as of December 31, 2010. just a couple months ago, 

11 what were NATs total current assets in those two accounts? 

12 A. $11,857.25. 

13 Q. I f  we go down under the "Fixed Assets," we have a line 

14 Item that talks about "Computer Equipment." Will you 

15 explain to us, please, what that is? 

16 A. Sure:That's computer equipment related t o  the 

17 Comm~nications Center and Internet Library a t  the 

18 Crow Creek Reservation. 

19 Q. Those are fixed assets from NAT that were placed on 

20 the Reservation? 

21 A. Correct. 

22 a There's also a line there that says "Furniture and 

23 Equipment" for $617.00. What's that? 

24 A. That also goes towards the Communications Center and 

26 Internet Library located on the Reservation. 
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1 Q. Then we have a big number. We have a $216,000 lumber 

2 for "Wl-Max Equipment." What does that represent? 

3 A. That's the cost of the communications tower that was 

4 put on the Reswvation. 

5 Q. That's all the hardware and software that goes with 

6 that? 

7 A. Yes. 

8 Q. So, Carlos, total fixed assets as of December 31, 

9 2010, are what? 

10 A. $224,914.85. 

11 Q. Now if  we look under the "Liabilities and Equity" 

12 column, do you see that? 

13 A. l d o .  

14 Q. It saysnCurrent Liabliities." and then it says"0ther 

15 Current Liabilities," and then i t  gets down to, it says 

16 "Due to Widevoice Communications." Do you see that? 

17 A. Yes. . 
18 Q. What does that represent? ( .  

19 A. I t 's a combination of two things. I t 's  a combination 

20 of expenses that WideVolce has paid on behalf of Native 

21 American Telecom, as well as loans it made directly t o  

22 Native American Telecom. 

23 Q. That total amount due to Widevoice, either through 

24 them paying for equipment or giving loans, is how much? 

25 A. $474,949.38. 

42 '  

1 Q. Do you remember when Widevoice started either paying 

2 for things on behalf of NAT or started to provide the 

3 loans? Do you remember when ail of that started? 

4 A. I do. 

5 Q. When was that? 

6 A. I t  was around June o f  2009. 

7 Q. Then, Carlos, there are a couple things under 

'8 "Equity." The first item 1s"Retalned ~arnings"for - 
9 approximately $75,000. Explain to the Court what that 

10 represents, please. 

11 A. Retained earnings is the losses from the prior year. 

12 Q. "Shareholder distributions.'' What does that 

13 represent? 

14 A. Those are expenses that -- or transactions that took 

15 place throughout the years that we classified as 

16 shareholder distributions that were incurred by members of 

17 Native American Telecom Enterprise that we classified as 

18 shareholder distributions, because we weren't exactly sure 

19 if we  wanted t o  classify those as expenses on the books of 

20 Native American Telecom until everybody had a chance t o  

21 figure out  if they wanted to allocate those in that manner. 

22 Q. Does NAT have an independent tax accountant? 

23 A. Independent tax accountant? 

24 Q. Yes. 

25 A. Yes. 
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1 Q. Do youknow who that person is? 

' 2  A. dso f  which date? 

3 Q. As of today. 

4 A. As of today? Yes. 

5 Q. Who Is that? 

6 A. rt would be Kolpfstin a Kapur. 

7 Q. Could you spell that, the best you can? 

8 A. K-0-L-P-F-S-T-I-N and K-A-P-U-R. 

9 Q. That's an accounting firm from where? 

10 A. They're located in Irvine, California. 

11 Q. Does that accounting firm have any type of ownership 

12 interest in NAP 

13 A. None whatsoever. 

14 Q. Does that accounting firm have any type of ownership 

15 interest in any of the other various entitles that you do 

16 accounting work for? 

17 A. Nonewhatsoever. 

18 Q. Sothey come in and do your taxes? 

19 A. Yes. They are completely independent. 

20 Q. Carlos, there's also a line item there for "Net 

21 Income" for approximately minus $134,000. What does that 

22 represent? 

23 A. Those are the lasses for the period from January 

24 through December of 2010. 

25 Q. You took about a $135,000 loss? 
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1 A. Yes. 

2 Q. "Total Equity" of minus $238,000, approximateiy. 

3 Where does that number derive? 

4 A. That's the cumulative total of the equity, retained 

5 earnings, shareholder distributions, and the net income of 

6 this year. 

7 0. So 'iota! iiabilitles and equities of course always add 

.8 UP to the total assets. What does that show, Carlos, the 

9 "Total  abilities and Equity"? 

10 A. $236,772.10. 

11 Q. lust as a matter of accounting, your total liabilities 

12 and equity and your total assets, those numbers came out 

13 that mirror each other. Correct? 

14 A. Yes. I t 's called a Balance Sheet. Everything i s  

15 supposed to balance. 

!6 MR. SWIER: Your Honor, at this time I wouid move 

17 ~efendant's Exhibit 26. 

18 THE COURT: Any objection? 

19 MR. KNUDSON: No objection. 

20 THE COURT: 26 is received. 

21 BY MR. SWIER: 

22 Q. Carlos, if you would now, please, take a look at 

23 Defendant's Exhibit 27. Can you please tell the Court what 

24 this document is? 

26 A. Sure. This is the support for the amount on the 
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1 Balance Sheet that's due t o  WideVoice ~ommunications. 

2 Q. Let's go through some of those items real quickly. 

3 Let's take, for instance, if you look at the third column 

4 over where it says "Num." 

5 A. Yes. 

6 Q. What does that stand for? 

7 A. That's the journal number. 

8 Q. Under "Name." i t  says "Wirefree Communications." Is 

9 that right? 

Motion Hearing March 3.201 1 

10 A. Yes. 

11 Q. You have a memo that describes what that is. What is 

12 the amount under that line item, and what was i t  for? 

13 A. The amount is $47,750. It was for the first payment 

14 for tne installation of the antenna of the communications 

45 

15 tower on  the Indian Reservation. 

16 Q. That was necessary to put the hardware and software 

17 and everything up probably? 
j 

18 A. Yes. 

47 

,I that right? 

2 A. yes. I n  November? 

3 Q. yes. 

4 A. Yes. 

5 Q. What does that reflect? 

6 A. That's a loan from WideVoice, so that's a cash 

7 transfer. 

8 9. Do you know why that was needed? 
- .  

9 A. To be able t o  allow Native Amerlcan Telecom t o  pay i ts 

10 expenses. 

I 1  Q. It says to cover paymli, too. I s  that right? 

12 A. Yes. 

13 Q. You have another circuit charge. Then you have an 

14 amount for $26,000. Do you see that? 

15 A. IdO. 

16 Q. What is that for? 

17 A. Again, another transfer t o  Native American Telecom to 

18 allow Native American Telecom to pay i ts expenses. 

19 Q. Carlos, if you look at the next line -- excuse me, two 

20 down, there is an amount of $32,775. Do you see that? 

21 A. Yes, I do. 

22 Q. What does that amount reflect? What payment does that 

23 reflect? 

1 5 A. Again, it's another payment for the installation of 1 5 Correct? I 

19 a. Who is that from? 

20 A. Widevoice Communications. 

21 a. Then we have another entry for approximately $30,000. 

22 What does that reflect? 

23 A. Another loan t o  Native American Telecom to  cover i ts 

24 A. That's another payment for the installation of the 

26 communications tower. 
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1 Q. m e  next item, we have a payment of $80,290.28. 

2 Correct? 

3 A. Correct. 

4 Q. What is that for? 

the communications tower on the Reservation. 

Q. Then we go down a couple lines where we have an amount 

of $26,970.93. Correct? 

A. Correct. 

Q. What's that for? 

A. Those are the circuit charges for the transporting of 

the trawic. 

Q. DO you understand that circuit thing at ail? 

A. No, I don't. 

Q. You know you need circuits to do this work. 

A. Correct. 

Q. Carios, we have an amount of $14,341. Is that also 

for circuit payments? 

A. Yes. 

24 expenses. 

25 Q. Carlas;'at that time, is that the very middle of the 

48 

1 period where the carriers, after Sprint brought suit here, 

2 all the other carriers stopped paying NAT? 

3 A. That's about the same time. 

4 Q. Then we have the last entry there Is for $12,000. 

A. Yes. 

Q. What does that reflect? 

A. A Loan from WideVoice to Native American Telecom to 

cover i ts expenses. 

Q. Why did WideVoice have to make that loan to Native 

American Telecom? 

A. It didn't have enough money. It wasn't getting paid. 

Q. So, Carlos, when you look at the final column, the 

balance column that has a balance of $474,949.38, what does 

that number reflect? 

A. That's the amount due from NAT to  WideVoice 

Communications for  the amounts that were loaned by 

WideVoice Communications. 

Q. That's debt NAT owes to WldeVoice? 

k 
L. 

20 A. I t  is, yes. 

21 Q. Carlos, as of December 31 of 2010, is that a true and 

22 accurate transaction account for NAT? 

23 A. Yes, it is. 

24 MR. SWIER: Your Honor, I would move to admit 

20 Q. Then we have some charges for approximately $10,000 

21 also for circuit charges. Correct? Quite a few of those 

22 actually. 

23 A. Yes. 

24 Q. Carlos, if you then go down to where we have an amount 

25 of $20,000, which Is a loan to Native American Teiecom. Is 25 Exhibit 27, please. 
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1 MR. KNUDSON: No objection. 

2 THE COURT: 27 is received. 

3 MR. 5WIER: Thank you, Your Honor. 

4 BY MR. SWIER: 

5 Q. Carlos, If you'd now take a look at Exhibit 28, 

6 please. What is the date on that Balance Sheet? 

7 A. It is  lanuary 31,2011. 

8 Q. Iskipped ahead. I'm sorry. What is this document, 

9 Exhibit 287 

10 A. It represents the Balance Sheet for Native American 

11 Telecom as o f  January 31,2011. 

12 Q. So about a month ago. Correct? 

13 A. Correct. 

14 Q. Is this the most up-to-date Balance Sheet Native 

I 5  American Telecom has? 

16 A. Yes. 

17 Q. Did I ask you to prepare this so you could give the 

18 Court the most updated Information? 

19 A. Yes. 

20 9. Carlos, let's look at Exhibit 28 real quickly. Again, 

21 under the "Checking and Savings'' account, we have the First 

22 Dakota National account for apprnximat'ely $1,800. Correct? 

23 A. Correct. 

24 Q, And that one is just sitting dormant. There's no 

25 activity there. 

50 

1 A. There's no activity on there. 

2 Q. Then we show approximately $23,702 in the Wells Fargo 

3 account. I s  that right? 

4 A. Yes. 

5 Q. So our total checking and savings between those two 

6 accounts is what? 

7 A. A to ta l  o f  $24516.34. 

8 Q. Then we go down under"Fixed Assets," "Computer 

9 Equipment, Furniture and Equipment, and Wi-Max Equipment." 

10 Is that the same as you testlfled to in the yeariy Balance 

11 Sheet a few minutes ago? 

12 A. Yes. 

13 Q. Now let's go down -- so "Total Assets," i t  looks like, 

14 is how much, Carios? 

I 5  A. $250,431.19. 

16 Q. Now let's look at the "Liability" section. As of ' 

17 approximately a month ago, how much does NAT owe to 

18 Widevoice Communications? 

I 9  A. It shows $530,689.43. 

20 Q. The 'Total Liabilities" for NAT are that amount, too? 

21 A. Yes, they are. 

22 Q. Then we go under "Equity," the "Retained Earnings." 

23 We have a negative $210,592.66. Correct? 

24 A. Correct. 

25 Q. What does that reflect? 
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1 A. That's the cumulative losses that  NAT has Incurred for 

2 the periods from 2009 through 2010. 

3 Q. "Shareholder Distributions," you commented on that 

4 earlier. Is that the same? 

5 A. That's the same. 

6 Q. The "Net Income" of a negative $42,000, approximately. 

7 What does that show? 

8 A. That's the current month's losses. 

9 9. So "~o ta l  Equity," Carlos, shows what? 

10 A. Negative $280,258.24. 

11 Q. Just to make sure we have these numbers straight, 

12 under this Balance Sheet, NAT shows they had about $25,516 

13 in the bank. I s  that right? 

14 A. That's correct. 

15 Q. And its liabilities that were owed to Widevoice were 

16 approximately $530,000. I s  that right? 

17 A. That's correct. 

18 Q. Carlos, did I ask you to check on what's in the 

19 checking account as of last night? 

20 A. You did, yes. 

21 9. Share with the Court what NAT's account balance is as 

22 of last evening? 

23 A. I t ' s  just a l i t t le over $6,000. 

24 Q. Why did we go from having $25,000 in the checking 

26 account lastmonth to now we're dawn to a little over 
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1 $6.0007 

2 A. Because it sti l l  hasn't received any payments, and 

3 it's had certain expenses that  it's paid. 

4 MR. SWIER: Your Honor, if I have not done so, I 

5 would move Exhibit 28 into evidence. 

6 THE COURT: Any objection? 

7 MR. KNUDSON: No objection, Your Honor. 

- 8 THE COURT: 28 is received. 

9 BY MR. SWIER: 

10 Q. Carlos, as the controller of NAT, are you aware of a 

11 Marketing Fee Agreement that Native American Telecom has 

12 with FreeConferenceCall? 

13 A. Yes,Iam. 

14 Q. Based only on your knowledge, but what do you 

15 understand that agreement between NAT and 

16 Freeconferencecall to be? 

17 A. My understanding is  that  Native American Telecom gets 

18 t o  keep 25 percent of the access charges received. 

19 Q. Native American Teiecom gets to keep 25 percent of the 

20 gross or the net access fees? 

21 A. The gross. 

22 a. I n  your role as a controller for these companies, and 

23 based on the knowledge and experience you've gained, have 

24 you had an opportunity to review multiple marketing 

25 agreements between Freeconferencecall and other companies 
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1 payment from ATST? 

2 A. Recently? 

3 Q. Yes. 

4 A. Yes. 

5 Q. When did NAT receive that AT&T payment? 

6 A. xt was in late January of 2011. 

7 Q. So about a month ago? 

8 A. About a month ago, yes. 

9 Q. How much did AT&T pay NATfor its switched access 

10 fees? . 
11 A. About $150,000. 

12 Q. When NAT received that money from AT&T, what did NAT 

13 do with it? 

14 A. NAT had t o  pay Widevoice back fo r  the  debt it had on  

15 i ts  books. 

16 Q. So of that $150.000, how much was paid to repay 

17 Widevoice for the loans? 

18 A. $140,000. 

19 (1. So NAT retained about $10,000 of that? 

20 A. Correct. 

21 Q. That amount is now down to about $6,000 in the 

22 checking account? 

23 A. Correct. 

24 Q, Hold on here, because I have a question. Under the 

25 Marketing Fee Agreement that you talked about a few minutes 
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1 ago, isn't 75 percent of those switched access fees 

2 supposed to go to FreeConferenceCali for the work they do 

3 tor NAR 

4 A. It is. 

5 Q. Then I presume you honored the contract and paid 

6 Freeconferencecall their 75 percent of that $150,000. 

7 Didn't you?- 

.8 A. Wed id  not. 

9 Q. HOW come7 

10 A. Because Widevoice demanded their  payment f rom NAT. 

11 Q. so now we have a situation where NAT owes both 

12 Widevoice for loans, and it also, under i l l  contract with 

13 Freeconference, awes them? 

14 A. Correct. 

15 Q. Why doesn't NAT just write out a check to 

16 Freeconferencecall and abide by your contractual agreement? 

17 MR. KNUDSON: Objection. Speculation. 

18 THE COURT: Overruled. You may answer. 

19 A. NAT demanded their payment. 

20 BY M R  SWIER: 

21 Q. WideVolce? 

22 A. I ' m  sorry. Widevoice demanded their payment from NAT. 

23 Q. Well, NAT just write a check out of its checking 

24 account to pay FreeConferenceCali? 

25 A. It doesn't have any more money. 
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1 around the country? 

2 A. I ' m  familiar w i th  other arrangements. 

3 Q. Does FreeConferenceCall enter into these type of 

4 Marketing Fee Agreements with other local exchange 

5 carriers? 

6 A. Yes. 

7 Q. And is the Marketing Fee Agreement between 

8 FreeCanferenceCall and Native American Telemm, does that 

9 pretty much replicate the other agreements that'you are . 
10 familiar with? 

11 MR. KNUDSON: Objection. Foundation. 

12 A. Yes. 

18 THE COURT: Overruled. You may answer. Or the 

14 answerwill stand. 

15 BY MR. SWIER: 

16 Q. 'Ves," you said? 

17 A. Yes. 

18 Q. Carlos, you indicated earlier you also served as the 

19 controller for Widevoice, W-I-0-E Voice. Correct? 

20 A. Yes. 

21 Q I want to go backto October of 2010, That is when 

22 the witched access revenues far NAT went from hundreds of 

23 thousands down to almost nothing. I s  that right? 

24 A. ~hat 'scorrect .  

25 0. You indicated that was approximately the time that 
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1 Sprint starred bringing suits, lawsuits against NAP 

2 A. Yes. 

3 Q. At that same time did Widevoice Communications start 

4 to have problems with carriers like Sprint not paying their 

5 switched access fees? 

6 A. Sure. 

7 MR. KNUDSON: Objection. Relevancy. 
8 THE COURT: Overruled. 

9 A. Shortly after, yes, they did staR receiving problems 

10 wi th  payments. 

11 BY MR SWI~R: 

12 Q. Describe that, please. 

13 A. Many o f  thecarriers justs imply stopped paying. 

14 Q. What, they cut their payments in half, or what did 

15 they do? 

16 A. some just  stopped paying altogether. 

17 Q. Was sprint one of those that stopped paying 

18 altogether? 

19 A. Yes. 

20 Q. so, Carlos, what we had then at the same time, tell me 

21 if this is right, we had the switched access fees, payments 

22 stopped to both Widevoice and to NAT. Is that right? 

23 A. That's mrrect. 

24 Q, There was a recent development over the last couple ' 

25 week regarding NAT. Did NAT receive a switched access fee 

Jill M. Conneiiy 



4 Q. When that payment came -- have you received any other 

5 payments from any other carriers? 

5 A. No, we haven't. 

7 Q. Have you received five cents from Sprint? 

8 A. No. 

9 Q. Does NAT continue to provide service to Sprint's 

10 customers? 

11 A. Yes, i t  does. 

12 Q. Does Sprint accept that service from NAT? 

13 A. Yes, itdoes. 

14 Q. But it just doesn't pay you. 

15 A. Right. 

15 Q. I f  ATET made a payment to NAT back the end of lanuary, 

17 i f  AT&T is going to  start making consistent payrnents;would 

18 that make a huge difference for NAT? 

19 A. Yes. 

Motion Hearing March 3,2011 

A. Yes. 

MR. KNUDSON: Objection. Relevance. 

THE COURT: Overruled. 

A. Yes. 

BY MR. SWIER: 

a. WideVoice Communications isn't in a position to keep 

paying NAT these ioans. I s  it? 

MR. KNUDSON: Objectlon. Leading. 

THE COURT: Sustained as leading. 

BY MR. SWIER: 

. Are they in a position to continue to pay these loans? 

A. NO. 

MR. KNUDSON: Objectlon. Foundation. 

THE COURT: Overruled. The answer will stand. 

BY MR. SWIER: 

Q. Does NAT have any other source of income to keep 
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1 Q. SO you received that payment from AT&T the end of 

2 January, about a month ago. Correct? 

3 A. Correct. 
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1 THE COURT: Sustained. 

2 BY MR. SWIER: 

3 Q. Are you familiar with Widevoice's financial status? 

22 9. Based on your knowledge as Widevoice's controller, 

23 based on their financial status, is Widevoice. 

24 Communications going to  continue to  loan NAT money? 

25 MR. KNUDSON: Objection. Foundation. Hearsay. 

20 Q. Carlos, if AT&T would have made its payment a few days 

21 ago, the end of the month, like it was supposed to, would 

22 that help NAT? 

23 A. Yes. 

22 you calculated how much Sprint owes to NAT under NAT's 

23 switched access tariffs? 

24 A. Yes, I have. 

25 Q. Would you please share with the Court what that 

20 afloat i f  WideVoice discontinues its financial assistance? 

21 A. It does not. 

22 Q. Carlos, are you familiar with the fact that Native 

23 American Teiecom has filed two access fee tariffs with the 

24 Q. Carlos, did AT&T make their regular monthly payment 

25 this month or in February? 
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1 A. No, they did not. 

2 Q. You've been in South Dakota for a few days. Correct? 

3 A. Yes. 

4 Q. When was the last time you checked to see if, indeed, 

5 AT&T is continuing to make its payments? 

5 A. I checked last night. 

7 Q. And I'm sure they paid? 

8 A. They did not. 

9 Q. Has Sprint paid? 

10 A. No. 

11 Q. You indicated of the $150,000 AT&T payment, $140,000 

12 went to Widevoice to start to pay the loans back? 

13 A. Yes. 

14 Q. Why was that? Why did you pay WideVoice? Why did you 

15 start paying their loan back? 

16 MR. KNUDSON: Objection. Cumulative. 

17 THE COURT: Sustained. 

18 BY MR. SWIER: 

19 Q. Carlos, you are familiar with the financial status of 

20 Widevoice Communications? 

21 A. Yes. 
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1 Q. You don't know the details. You just know they filed. 

2 I s  that fight? 

3 A. I'm aware of the filings. 

4 Q. Do you know when NATfiled its first access revenue 

5 tariff with the Federal Communications Commission? 

6 A. The first tariff? 

, 7  Q. Yes. 

8 A. I'm not one hundred percent certain. 

9 a. Let me narrow it down. Approximately the winter of 

10 2010. Would that jog your memory? 

11 A. That would be about right. 

12 Q. To the best of your knowledge, has -- 
13 THE COURT: Are you talking about lanuan/ through 

14 March of 2010, or November, December of 2010, since those 

15 are both winter months? 

16 MR. SWIER: We're talking from February 2010, 

17 Your Honor, up until today. Of course they are, as you 

18 know, two separate tariffs. 

19 BY MR. SWIER: 

20 Q. So, Carlos, let's do this. Under those two tariffs 

21 NAT has, so from February of 2010 to lanuary of 2011, have 
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1 outstanding amount is? 

2 A. Sure. I t 's about $557,000. 

3 Q. That doesn't include anything for February yet? 

4 A. No, i t  does not. It's through the November 10th 

5 billing --I mean, January 10th billing. Excuse me. 

6 Q. So it will be more as of today? 

7 A. Yes. 

8 Q. Carios, are you familiar with the second tariff that . 

9 NAT filed back in November? 

10 A. Yes. 

11 Q. I 'm going to, for clarity, I'll refer to that as the 

12 high-volume access tariff. Is that okay? 

13 A. That's fine. 

14 Q. The high-volume access tariff, are you aware the 

15 high-volume access tariff is written a little bit 

16 differently than the initial tariff? 

17 A. Yes. 

18 Q. Again, I know you don't know the details, so I won't 

19 ask you. Since that high-volume access tariff went into 

20 place, which would be November 30 of 2010, have you 

21 calculated what Sprint owes to NAT, not under ail the past 

22 debt they owe, but since November 30 of 2010 up until 

23 today's date? How much does Sprint owe NAT under that 

24 high-volume access tariff? 

25 MR. KNUDSON: Objection. Vague at this point. 
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1 I 'm not sure if he's asking for the total, or if this is a 

2 subset of the $530,000 he testified to earlier. 

3 THE COURT: I f  you could clarify. Is it in 

4 addition t o  or is it already a part of the $557,000? 

5 BY MR. SWIEK: 

6 Q. Carlos, would you clarify? First of all, under the 

7 high-volume access tariff from November 30 to the !%sent 

8 date, what is the amount that Sprint owes under that 

9 tariff? 

10 A. $127,000. 

11 Q. Now, is that $127,000 number included in the $557,000 

12 number? 

13 A. Part of i t  is. 

14 Q. Okay. Since that high-volume access tariff went into 

15 play a few months ago, how much has Sprint paid of.that 

16 $127,000? 

17 A. None of it. 

18 Q. Zero? 

19 A. Zero. 

20 Q. Has payment been demanded by NAT or your agent? 

21 A. Yes. 

22 Q. Do you hear anything from them? 

23 A. No. 

24 Q. Your check didn't come? 

25 A. I t  has not come. 
Jill M. Connslly 
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'1  Q. When is the last time Sprint paid NATfor the switched 

2 access fees? Do you know? 

3 A. I t  was around February of 2010. 

4 Q. SO almost exactly a year ago? 

5 A. Yes. 

6 Q. Carlos, through your 16 years of experience in doing 

7 accounting and controller-like actions, you are familiar 

8 with business plans and how businesses come and go. Aren't 

'9 you? ' . 

I 0  A. Yes. 

11 Q. Based on your experience, what are NAT's options at 

12 this point to move forward? 

13 MR. KNUDSON: Objection. Foundation. 

14 THE COURT: Overruled. You may answer. 

15 A. Whatoptions? 

I 6  BY MR. SWIER: 

17 Q. What options do they have? 

18 A. One option is to close their doors. 

19 Q. Would they have another option? 

20 A. Yes. Another option would be to file for bankruptcy 

21 protection. 

22 Q. Has NAT reached out to a bankruptcy attorney? If you 

23 know, has NAT reached out to a bankruptcy attorney here in 

24 South Dakota? 

25 A. They have. 
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1 a. So NAT can file bankruptcy. They can just close its 

2 doors. DO they have any other options? 

3 A. I f  Sprint would pay, they could continue to operate. 

4 Q. And if Sprint would pay their debt owed, would that 

5 keep NATafioat for the time being? 

6 A. It would. 

. 7  MR. SWIER: Your Honor, if I may have a minute. 

8 THE COURT: You may. 

9 MR. SWIER: Thank you. Your Honor, I believe 

10 that's all the questions I have. Thank you. 

I 1  THE COURT: Mr. Knudson? 

12 MR. KNUDSON: Yes, Your Honor. Did you want to 

13 start rlght away? 

14 THE COURT: Why don't we take a 10-minute break. 

15 We'll be in recess until 25 to 11:OO. 

16 (Recess at 10:26 until 10:40) 

17 THE COURT: Mr. Knudson? 

18 MR. KNUDSON: Thank you, Your Honor. 

19 CROSS-EXAMINATION 

20 BY MR. KNUDSON: 

21 a. Good morning, Mr. Cestero. You recall we met two days 

22 ago. 

23 A. Yes. 

i4 a. we had the pleasure of doing a deposition on Tuesday. 

25 Do you recall that? 
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1 A. I do. 

2 Q. Do you recall when your deposition was taken, you were 

3 sworn to tell the truth Do you remember? 

4 A. Yes. 

5 Q. lust like you were sworn by the Court today to tell 

6 the truth. Correct? 

7 A. Yes. 

8 Q. I would like to ask you a few questions about your 

9 testimony today and what you said on Tuesday. One thing I 

10 think we should clarify is, isn't it a fact in 2010 NAT 

I 1  reported a gmss income of $1,148,925.84? 

12 A. It did. 

13 Q. It is also true, is it not, that NAT paid as marketing 

14 expenses on its P&L $794,307.49 in 2010? 

15 A. I don't have the P&L in front o f  me, but  it sounds 

16 about right. 

17 0. Before we get into those numbers, I 'd like to clarify 

18 something you testified to about Widevoice with an I. You 

19 say that's a carrier. 

20 A. Yes. 

21 Q. Then Wyde Voice with a Y. That's a conference bridge 

22 equipment manufacturer? 

23 A. Yes. 

24 Q. Free Conferencing Corporatlon, that provides free> . . 

25 conferencing service. Correct? 
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1 A. Correct. 

2 Q. Free Conferencing Global. That also provides free 

3 mnferencing services. Correct? 

4 A. Yes. 

5 Q. HDPSTN is a telephone company, you say? 

6 A. Yes. - 
7 Q. Where does it do business? 

8 A. Where does HDPSTN7 

9 Q. Yes. 

10 A. I t 's  astart-up company. I t 's  no t  actually conducting 

11 business. 

12 Q. I think the common theme in your testimony on direct 

13 was that David Erickson had check-signing authority in all 

14 these companies. Is that right? 

15 MR. SWIER: Objection, Your Honor. ~ ls takes the 

16 facts. 

17 THE COURT: Overruled. You may answer. 

18 A. Not for Native American Telecom, it does not. 

I S  BY MR. KNUDSON: 

20 Q. I didn't list that. Widevoice with an I, Wyde Voice 

21 with a Y, Free bnferenclng Corporation, Free Conferencing 

22 Global, and HDPSTN, the common theme between all those . 

23 companies is that David Erickson has check-signing ' 

24 authority. Correct? 

25 A. He has signing authority. 
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I a. In fact, he's the majority owner of Widevoice with 

2 an I. Is that true? 

3 A. Yes. 

4 Q. That's a Nevada Sub S corporation? 

5 A. It is. 

6 a. Then Wyde Voice with a Y, David Erickson is the 

7 majority owner of that, tw. Isn't he? 

- 8  A. Yes. 

9 a. ~ n d  Free Conferencing Corporation, David Erickon is 

10 the founder and chief owner of that, as well? 

I 1  A. Yes. 

12 Q. Likewise, Free Conferencing Global, David Erickon is 

13 the majority owner of that, as well. Correct? 

14 A. Yes. 

15 Q. HDPSTN, is he aiso the majority owner of that company? .. 
16 A. Yes. 

17 Q. Now, you said today, If I understood this correctly, 

18 just Confirm it for me, that you serve as the controller 

19 for these entities? 

20 A. I serve the  function o f  a controller. 

21 Q. You don't have the title. Just the function? 

22 A. I don't have a title. It's just  a t i t l e  1 use, t o  

23 keep things simple. 

24 Q. SO yo& not the controller of Native American 

25 Teiecom? 
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1 A. I 'm not  employed b y  anybody, other than Free 

2 Conhrencing Corporation as the  controller. 

3 Q. So you're the controller of Free Conferencing 

4 Corporation then? 

5 A. Yes. 

6 Q. Now, who do you report to at Free Conferencing 

'7  orp para ti on? 
8 A. Jeff Holoubek. 

9 Q. What is le f f  Hoioubek's title at Free Conferencing 

10 Corporation? 

11 A. He's the Director of Legal and Finance. 

12 Q. Mr. Holoubek reports to David Erickson? 

13 A. I don't know. 

14 Q. But David Erlckson is the President and CEO of 

15 Free Conferencing Corporation. I s  that true? 

16 A. Yes, it is. 

17 Q. Your understanding is Jeff Holoubek is now the 

18 President of Native American Teiecom? 

19 A. He is. 

20 Q. Do you know when that took place? 

21 A. I don't know the  exact date. No. 

22 Q. Was it in 2010? 

23 A. I believe so. 

24 Q. Would it have taken place when you assumed the duties 

25 of controller for NAT? 
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1 A. Excuse me? 

2 Q. Would Mr. Holoubek have become the President of NAT 

3 when you assumed the duties of the controller for NAT? 

4 A. I don't know when he became President of NAT. 

5 MR. KNUDSON: I f  1 may approach, Your Honor. 

6 THE COURT: You may. 

7 BY MR. KNUDSON: 

8 Q. Mr. Cestero, I'm handing you what's been markedd' 

9 plaintiff's Exhibit No. 1. Mr. Cestero, take a moment to 

10 iook at this. I think you've seen it before, but tell me 

I 1  if you recognize it. 

12 A. Yes, I have. 

13 0. Can you identify it for us, please? 

I 
14 A. It's NAT's Responses to Sprint's Document Request 

15 No. 1 through 18. 

16 Q. I t s  numbered NAT 00001 thmugh NAT 00083. 1sthat 

1 17 correct? 

18 A. Yes. 

19 0. Do you recognize most of this Exhibit 1 contains the 

20 bankstatements from First ~ a k o t a  and Wells Fargo? 

21 A. Yes, i t  does. 

22 0. You recognize those as the banking statements of NAT. 

23 Correct? 

M o m  Heanng March 3,2011 

1 Q. This is from NAT's business records? 

2 A. Correct. 

3 MR. KNUDSON: I would offer Exhibit 1. 

4 THE COURT: Any objection? 

5 MR. SWIER: No objection. 

6 THE COURT: Exhibit 1 is received. 

7 BY MR. KNUDSON: 

' 8  Q. Before we dig into that, I Would like to -- let's go 

9 back to Page 83, if you wouid. 

10 THE COURT: Can I make a suggestion? Since the 

I 1  other exhibib are 1 through whatever, can we have this 

12 Exhibit A? 

13 MR. KNUDSON: That's fine. Let's relabel it 

14 PiaintiRs A. 

15 BY MR. KNUDSON: 

16 Q. Do,you have Page 83 in front of you now? 

17 A. I do. 

18 Q. Now, you heard reference to Free Conferencing 

19 Corporation getting 75 percent of the gross revenues from 

20 NAT's receipts from carriers paying for terminating 

21 services. Correct? 

22 A. Yes. 

23 Q. 1s that then shown here on the P&L as the marketing 
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Mr. Swier in your examination. Correct? 

A. Yes. 

. What is the first page o f  this Exhibit NAT 00001? 

A. This represents the minutes generated at NAT. 

Q. So, in other words, this is the minutes of usage by 

month for NAT? 

A. Yes. 

Q. Do you recognize that as something generated from 

NAT's business records? 

A. Yes. 

Q. Go back to  the very end of this exhibit, and look at 

page 82. That's the Balance Sheet. Isn't it? 

A. I t  is. 

Q. This is what was previously admitted. Look at the. '. 

C 

1 15 screen, if you need to. 

16 A. Oh, yes. 

17 Q. Look at Page 83. That's the Profit and Loss 

18 Statement. I s  it not? 

19 A, Yes, i t  is. 

20 CI. I f  it's easier for you to  iook at the paper 

21 document -- 
22 A. That's a little blurry. 

23 Q. The Pmfit and Loss Statement, that's something you 

1 Q. These marketing expenses were paid to Free 

2 Conferencing Corporation. Isn't that true? 

3 A. Yes. 

4 Q. Now, I believe it's also the case you have not seen 

5 any written agreement between NAT and Free Conferencing 

.6 Corporation setting forth the terms by which NAT is 

7 obligated to pay Free Conferencing Corporation 75 percent 

8 of their gross revenues? 

9 A. I have not seen the document, no. 

10 Q. Do you know if one exists? 

21 A. I d 0  not know. 

12 9. You were in charge of making these transfers to Free 

13 Conferencing Corporation, were you not? 

14 A. Yes. 

15 Q. YOU did so at the direction of Jeff Holoubek. Did you 

16 not? 

17 A. Yes. He explained the relationship NAT has with Free 

18 Conferencing Corporation. 

19 Q. Free Conferencing Corporation, that's located in 

20 Long Beach at the address you gave earlier. Isn't it? 

21 A. Yes. 

22 Q. I f  we look at the banking statements, beginning with 

23 the Wells Fargo statements, they all start going to the 

24 A. Yes. 

25 Q. And previously on your direct, they were used by 
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:rated. I s  it not? 1 24 same address. Do they not? 

24 expenses? 

25 A. That's correct. 

72 
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I Q. Turn to Page 1 of Exhibit 1. What were the minutes of 

2 usage for NAT for all carriers for December 2010? 

3 A.  bout 8.4 million. 

4 Q. Then what happened in January of 20111 

5 A. They went up  to 12 million. 

6 Q. Your understanding that Free Conferencing 

7 Corporation's share of NATs revenues came from what . 
8 Mr. Holoubek told you. Is that correct? 

9 A. He explained the relationship, the agreement that  NAT 

10 has w i th  Free Conferencing Corporation. 

11 9. So he told you it was 75 percent? 

12 A. Yes. 

13 9. He is the President of NAT. Correct? 

14 A. Correct. 

15 Q. He is also Director of Legal and Finance at 

16 Free Conferencing Corporation. Correct? 

17 A. Yes. 

18 Q. You followed his directives to pay this share of 

19 Free Conferencing Corporation's share of NATs revenues to 

20 Free Conferencing Corporation in 2010. Didn't you? 

21 A. Yes. 

22 Q. Did you ever endeavor to find if there was a written 

23 agreement between NAT and Free Conferencing Corporation 

24 regarding the 75 percent revenue split? 

25 A. I didn't find it necessary. 
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1 9. You just followed Mr. Holoubeb's directive on that 

2 point? 

3 A. He's m y  direct supervisor. 

4 Q. So that's yes? 

5 A. Yes. 

8 Q, I believe then it's the case that NATs business , 

7 records are In Long Beach at the same location as 

8 Free Conferencing Corporation? 

9 A. Yes. 

10 Q. I s  your understanding that Widevoice is a member of 

11 NAT? 

12 A. Correct. 

13 Q. They have 24 percent interest. Correct? 

14 A. Correct. 

15 Q. Have you ever looked at the Joint Venture Agreement 

16 between WldeVoice and Native American Teiecom Enterprise 

17 and the Crow Creek Tribe to see how NAT is formulated? 

18 Have you looked at the Joint Venture Agreement? 

19 A. r v e  seen the Operating Agreement. 

20 Q. So if you understand from the Operating Agreement, 

21 then Widevoice was responsible for the buildout of the 

22 Wi-Max infrastructure on the Reservation. I s  that right?. 

23 A. I ' m  not entirely familiar w i th  the Operating Agreement 

24 as to  that  specific item. 

25 8. But the cost of that buiidout, how much does it show 
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March 3, 201 

75 

1 up on the budget or Balance Statement for NAT? Page 82 of 

2 Exhlbit 1. 

3 A. About $216,000. 

4 Q. Turn to Defendant's 27. Do you have that handy? 

5 A. What am I looking at? 

6 Q. What was previously admitted as Defendant's 27. 

7 A. I have-it, yes, 

- 8  Q. The $216,000 is reflected in this exhibit. I s  that 

9 right, sir? 

10 A. Part of it would be, yes. 

11 Q. Part of the additional loan, if you will, you say is 

12 PaYmentS to South Dakota Network. Correct? 

13 A. Among other. 

14 Q. Then there's a direct loan to NAT itself. Correct? 

15 A. Yes. There are several loans t o  NAT. 

16 Q. Soat the end of 2010, NAT reported owing Widevoice 

17 almost $480,000? 

18 A. A t  the end o f  2010? 

19 Q. Yes. Page 82. 

20 A. $474,000. Yes. 

21 Q. Did you ever determine whether there was a written 

22 loan agreement between Widevoice end NAT? 

23 A. No. L'm n o t  familiar. 

24 Q. Now, some of what Widevoice purchased was part 

25 equipment to locate on the Reservation. Correct? 
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1 A. Yes. 

2 a. Do you know if Widevoice took out a security interest 

3 in that equipment? 

4 A. I do not  know. 

5 Q. Did yqu, ever see a Promissory Note between NAT and 

-8 Widevoice reflecting the terms and conditions by which 

7 WldeVoice loaned money to NAT? 

8 A. I havenot. 

9 Q. Take a look at the Income Statement, if you would, 

10 Page 83 of Exhibit 1. 

11 MR. SWIER: Exhlblt A, Scott? 

12 MR. KNUDSON: I 'm sorry, Exhibit A. 

13 BY MR. KNUDSON: 

14 Q. Looking at that, do you see anywhere that there's a 

15 payment ~f Interest to Widevoice in 20107 

16 A. No. 

17 Q. Let's ga back to the Baiance Sheet now, Page 83 of 

18 Exhibit A. I would like to iookat this $27,584 in 

19 shareholder distributions. I think you testifled on direct 

20 that those were distributions to people in NAT, such as 

21 Tom Reiman and Gene Delordy? 

22 A. They are members of Native American Telecom 

23 Enterprise. 

24 Q. So these were distributions to those two gentlemen 

25 that show up on the Balance Sheet for NAT. I s  that 
605-330-6669 
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1 correct? 

2 A. Yes. They were expenses that  were incurred by those 

3 t w o  that  we classified as shareholder distributions. 

4 Q. I n  other words, by classiving them as "shareholder 

5 distributions," that's money Mr. Reiman and Mr. Delordy 

6 took out of NAT. Correct? 

7 A. Yes. They used as certain expenses, and we decided t o  

8 classify those as shareholder distributions until we could 

9 f igure ou t  how to  appropriately account for those. 

10 Q. Now, Reiman and DeJordy had debit cards for which they 

11 could draw funds out of the First Dakota accounts. 

12 Correct? 

13 A. They did. 

14 Q. They had no check-signing authority at the Wells Fargo 

15 account. Did they? 

16 A. They did not. 

17 a. Weii, let's look at a few of the expenses that were 

18 classified as "shareholder distributions." Would you take 

19 a look at Page 42 of Exhibit A? 

20 A. Okay. 

21 Q. Do you see those that are boxed with a notation, 

22 "S/H Distribution Nate"? 

23 A. Yes. 

24 a. I s  that your handwriting? 

25 A. T h a t  la m y  handwriting, yes. 
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1 Q. Looking at these, I think we talked about this on 

2 Tuesday. There is an ATM withdrawal, something 

3 "NCL-PEARL," which could be the Norwegian Cruiseline ship, 

4 Pearl in Miami. Right? 

5 A. It could be many things. 

6 Q. But it's expenses incurred, it says here an this 

7 listing, in Miami, Florida. Correct? 

8 A. I've seen charges that show Miami, and charges i n  

9 California. I can't verify that. 

10 Q. I n  your handwriting, you are determlning that those 

11 are shareholder distributions to either Reiman or Delordy. 

12 Did you not? 

13 A. Yes. As I stated before, w e  classifiedall these 

14 expenses as shareholder distributions. 

16 Q. What business purpose wouid NAT have incurring 

16 expenses in Miami, Florida? 

17 A. You don't know those are in  Miami. I don't know. 

18 9. Let's take a look at some other expenses then. Turn 

19 ta Page 67. Is there not an entry for a limousine charge, 

20 Fairfieid, Connecticut? That's not allocated as a 

21 shareholder distribution. I s  it? 

22 A. I would classify as a shareholder distribution. - lus t  

23 because I didn't wr i te  it down, doesn't mean I didn't 

24 classify it. 

25 Q. So you think it is a shareholder distribution? 
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1 A. I would classify that  as a shareholder distribution. 

2 9. Do you know that Gene Delordy lives in Fairfield, 

3 Connecticut? 

4 A. I don't know exactly where h e  lives. 

5 (1. What business purpose would he have in taking a 

6 limousine for $153.00? 

. 7  A. I wouldn't begin to  speculate. 

8 Q. NO&, let's go back to 67. What was the date of this 

9 bank statement? 

10 A. What was the date? 

11 Q. yes. 

12 A. July30,2010. 

13 Q. That's shortly before this account was drained and the 

14 money shifted over to Wells Fargo. Correct? .. . 
?5 A. I t  was about the t ime w e  transferred over to  

16 Wells ~ a r g o .  

17 (1. In fact, you opened the Wells Fargo account on 

18 July 23. Didn't you? 

19 A. Correct. 

20 Q. Once the money was in Weils Fargo, Mr. Reiman and 

21 Mr. Delordy had no access to it. Correct? 

22 A. Correct. . . 
23 9. Now, these twa accounts are the only two accounts that 

24 NAT has. Correct? First Dakota, which has about 51,800 

25 still, and the Wells Fargo account having, you said just 
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I now, $6,000. The only two signers for the Wells Fargo 

2 account are Mr. Hoioubek and yourself. Correct? 

3 A. Yes. 

4 Q. And for First Dakota, it's Delordy and Reiman. 
.. . 

5 Correct? 

'6 A. yea. 

7 a. There are no members of the Crow Creek Tribe that have 

8 signing authority on either account. Correct? 

9 A. Correct. 

10 9. Another one for you. Take a look at Page 66, if you 

11 would. Do you see the expenses in Bismarck there on 

12 luly 19, $129 for a hotel? 

13 A. Yes. 

14 Q. does NAT provide any services in Bismarck, North 

15 Dakota? 

16 A. I don't know. 

17 Q. Do you know what business purpose there would be in 

18 going to Bismarck, North Dakota? 

19 A. I would not  know. 

20 9. How about New Town, Cache Restaurant, on Iuly 20, 

21 $31.90? Do you know where New Town is? 

22 A. I d o n ' t  know where New Town is. 

23 Q. That's in North Dakota, though. That's what it says. 

24 DO You know what the business purpose was there for 

25 someone to be drawing funds out of the First Dakota Bank 
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1 Q. So if you received income in the month of January, you 

2 should post it as received revenue in January. Correct? 

3 A. We record it when w e  deposit the check. 

4 Q. Deposit versus receipt? 

5 A. Yes. 

6 Q. So do you recall when you received payment from AT&T? 

.7  A. I t  was in late January. 

8 Q. Late lanuary was what day in lanuary? 

9 A. I don't know. I don't remember the exact date. 

10 Q. When were the funds deposited into NAT's bank account? 

11 A. February of 2011. 

12 Q. Whatdate? 

13 A. The very beginning, around the 2nd. 

14 Q. The 2nd of February? 

15 A. Yes. 

16 Q. Let's take a look at your Affldavit, Paragraph 12. 

17 Would you read that for us, please? 

18 A. Yes. "Because o f  Sprint's conduct, NAT's current 

19 financial condition is perilous and NAT has been forced t o  

20 exhaust i t s  credit l imits t o  keep operatlons running." 

21 Q. I would I l k ,  first of all, to establish the credit 

22 limits. Is there a Loan Agreement with any lender for NAT? 

23 A. I'm not  aware of an agreement. 

24 Q. Does Widevoice have a written Loan Agreement with NAT? 

25 A. I don ' t  know. 
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1 Q. Does NAT have any line of credit with any lender? 

2 A. I don't know. 

3 Q. So what credit limits were you referring to in 

4 Paragraph 121 

.5 A. It would be Widevoice's deslre t o  loan money t o  NAT. 

6 Q. ~ u t t h e y  didn't have an expressed limit on what it 

7 would loan. Did it? 

8 A. I'm not aware of any limits. 

9 Q. I'm looking at the phrase at the beginning of 

10 Paragraph 12 of your Amdavit. "Because of Sprint's 

11 conduct." Do  you see that, sir? 

12 A. I do. 

13 Q. I think it's your testimony that because Sprint 

14 refused to pay, other carriers refused to pay. Is that 

15 right? 

16 A. That's correct. 

17 Q. But the timing of that doesn't tie out to the revenues 

18 received by NAT. Does it? 

19 A. It does. 

20 Q. When was the last time Sprint paid NAT? 

21 A. sprint paid NAT i n  February of 2010. 

22 Q. I think Mr. Swier ran you through the revenues being 

23 received by NAT after February of 2010. Didn't he? Do you 

24 recall that testimony? 

25 A. Yes. - 
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1 account? 

2 A. I don't know. 

3 Q. Did you ever ask Mr. Delordy or Mr. Reiman why they 

4 incurred these expenses? 

5 A. Ida not. 

6 THE COURT: Are you implying you would go to . 

7 Bismakk or New Town for fun? 

8 MR. KNUDSON: I spent a lot of time in Bismarck. 

9 I would agree, probably not. 

10 BY MR. KNUDSON: 

11 Q I would like to know how it ties up to doing business 

12 in Crow Creek, as well. 

13 A. I do not  know. 

14 Q. Isn't it true that once the money was only flowing 

15 through the Wells Fargo account, that that gave Free ' . 

16 Conference Corporation control over the money? 

17 A. It allowed us t o  manage NAT. 

18 Q. And control the flow of funds through NAT, as weli. 

19 Correct? 

20 A. For proper accounting. 

21 Q. But the only people who controlled those funds were 

22 employed by Free Conferencing Corporation. Correct? 

23 A. Yes. 

24 Q. You recall you gave an Affidavit in this case. Did 

25 you not? 
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I A. I did. 

2 Q. Handing you what has been marked for identification as 

3 Plalntlffs Exhibit 8. Take a look at Exhibit B, sir, and 

4 tell me if you recognize it. 

5 A. 1 recognize it. 

6 Q. What is it? 

7 A. It is  the  Affidavit of Carlos Cestero. Do you want me 

8 to read the  entire thing? 

9 Q. NO, I don't. I t  has been previously submitted to the 

10 Court as part of the moving papers of NAT. 

I I MR. KNUDSON: I would offer for purposes of this 

12 hearing Exhibit 8. 

13 THE COURT: Any objection? 

14 MR. SWIER: No objection. 

15 THE COURT: B Is received. 

16 BY MR. KNUDSON: 

17 Q. Let me ask you about the accounting practices of NAT. 

18 It's a cash basis taxpayer. Correct? 

19 A. Yes. 

20 Q. Its method of accounting is also the cash method of 

21 accounting. Correct? 

22 A. Yes. 

23 Q. Isn't it true, with the cash method of accounting, 

24 that you record income when received. Correct? 

25 A. Correct. 
Jill M. Cannelly 
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1 Q. You recall that money continued to come in from 

2 carriers throughout the summer OF 2010. Correct? 

3 A. From various carriers, but  some had stopped paying. 

4 Q. And some continued to pay, as well. Is that true? 

5 A. some had stopped. 

6 Q. And some continued to pay. Isn't that true? - 

7 A. We received l i t t le bi ts here and there. 

8 Q. How much did Sprint pay you in 2010? 

9 A. About $29,000. 

10 Q. How much did the other carrieix in total pay you? 

11 A. I don't recall exactly. 

12 Q. Should I refresh your recoliection? Let's look at 

13 NAT 83. How much did me other carries pay NAT in 2010? 

14 A, About $1,120,000. - 

15 Q. I would like to look at this number. It says, "CABS 

16 Collection Income.'' "CABS," that refers to CABS Agent, 

17 does it? 

18 A. Yes. 

19 Q. That was the original billing agent for NAT. Correct? 

20 A. No. I t  stands for the Carrier Access Billing. It 

21 contains some of the CABS Agent collections, i n  addition to 

22 our latest -- 
23 Q. You've switched billing agents, haven't you? 

24 A. Yes. 

25 a. Who do you use now? 
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1 A. . CDG Communications Data Group. 

2 Q. When did you switch? 

3 A. Sometime mid  2010. 

4 Q. Looking at your Affidavit again. Isn't it true that 

5 because of Sprint's conduct, Sprint stopped paying in ' 

6 February, but other carriers continued to pay throughout 

7 2010 up and over $1.1 million. Isn'tthat true? 

8 A. Yes. 

9 Q. Let's take a lookat Paragraph 13. Could you read 

10 that for us, please? 

11 A. Sure. "NAT i s  currently unable to meet i t s  financial 

12 obligations because o f  Sprint's refusal t o  pay NAT's 

13 interstate switched access service charges." 

14 Q. Now, there are other carriers that aren't paying NAT, 

15 as well. Isn't that true? 

16 A. There are. 

17 Q. I s  Verizon paying NAT? 

18 A. I don't know. 

19 Q. Is Qwest paying NAT? 

20 A. I don't know. 

21 9. How would you know? Are there financiai records at 

22 NAT that would let us know? 

23 A. 1 would have t o  look a t  the ledgers. 

24 Q. Well, do you have Defendant's Exhibit 27 handy? 

25 A. Yes. 
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1 Q. Is this part of the ledger detail that would be used 

2 to determine who was paying and who was not? 

3 A. No. These are loans. 

4 (1. This is the "Transactions by Account" for Widevoice. 

5 Isn't that true? 

6 A. These are the  loans made t o  NAT from WideVoice. 

7 Q. Smthis Exhibit 27, that ties to your Balance Sheet, 

8 does i t  not? 

9 A. Yes. 

10 Q. And the $474,949 listed as owing Widevoice shows up on 

11 the Balance Sheet. Correct? 

12 A. Correct. 

13 Q. Well, I was asking you the other day about the support 

14 for the income on the P&L. Is there detail that supports 

15 how you determine that there was $1.148 million in revenue 

16 in NAT? 

17 A. I have the detail. 

18 Q. You have the detail. It's available to you? 

19 A. Yes. 

20 Q. That would show which carriers you're paying. Would 

21 it not? 

22 A. It would. 

23 Q. And by date? 

24 A. It would. 

25 Q. And by amount? 
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1 A. Yes. 

2 Q. And you also have records OF NATthat shows what was 

3 invoiced of those carriers. Do you not? 

4 A. Yes. - .  

-5  Q. Those are business records of NAT. Correct? 

6 A. They are. 

7 Q. They are part of the determination of how much revenue 

8 NAT made in 2010. Correct? 

9 A. How much revenue It received, yes. 

10 a. And whether or not they are paying also bean on 

11 whether or not NAT has revenue sufficient to stay in 

12 business. Sorrect? 

13 A. Rephrase that. I ' m  sorry. 

14 Q. whether or not the carrien are paying has an impact 

15 on whether NAT continues to stay in business. Correct? 

16 A. Yes. 

17 Q. So when you prepared your Affidavit, you signed it on 

18 January 11. Is  that correct? 

I 9  A. Yes. 

20 Q. Within a couple of week, NAT had $150,000 fmm AT&T? 

21 A. Yes, a t  the tai l  end of January. 

22 9. Did NAT and AT&T reach an agreement for AT&T to start 

23 paying the invoices from NAT? 

24 A. I don't know. 

25 Q. Did NAT sue ATET? 
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1 A. I d o n ' t  know. 

2 Q. Has NATsued any other carrier for unpaid invoices? 

3 MR. SwIER: Your Honor, i f  I may object, please. 

4 The objection is who has NAT sued? I n  this lawsuit Sprint 

5 is the Plaintiff. They sued NAT in this case. I want the 

6 record t o  reflect who is the Plaintiff and the Defendant . '. 
7 here. Thank you. 

8 THE COURT: The record will so reflect. You need 

9 to answer the question. 

10 A. I don ' t know.  

11 BY MR. KNUDSON: 

12 Q. Have you asked Mr. Holoubek, Director of Legal and 

13 Regulatory at Free Conference Corporation, whether NAT has 

14 sued any other carriers for nonpayment? 

15 A. NO. 

16 Q. Did you reference in your Affidavit the fact that 

17 other carriers were not paying? 

18 A. I don't believe so. 

19 Q. Now, I think you were testifying, based on the earlier 

20 exhibits, about what you could determine when things were 

21 coming into Wells Fargo. Do you recall that testimony, 

22 sir? 

23 A. I do. 

24 Q. Let's take a look here at Exhibit A, Page 5. Thatls 

25 the statement for September of 2010. Do you see the 

SO 

1 deposits there totaling $38,000 and change? 

2 A. Yes. 

3 Q. Was i t  your testimony that these were deposits from 

4 carriers paying far terminating access service? - 

6 A. Yes. 

6 Q. I believe you testifled an Tuesday that you couldn't 

7 tell from this whether or not those were payments from 

8 carriers. Correct? 

9 A. Not  f rom the statement, I couldn't tell. 

10 Q. What did you do to investigate then? 

11 A. I looked t o  see if those were payments. 

12 Q. What records did you examine? 

13 A. Our  internal records. 

14 Q. such as the detail which would back up the total grass 

I 5  revenues posted on the P&L for 2010. Correct? 

16 A. sure, support for  the  cash receipts. 

17 Q. And you did that between Tuesday and today. I s  that 

18 correct? 

19 A. I did. 

20 MR. KNUDSON: If I may approach, Your Honor? 

21 THE COURT: YOU may. 

22 BY MR. KNUDSON: 

23 Q. Handing you whatk been marked as Plaintiffs 

24 Exhibit C. 

25 MR. KNUDSON: I 'd give you a copy, Your Honor, 
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1 but I would be without one. 

2 THE COURT: Okay. 

3 BY MR. KNUDSON: 

4 B Tell me if you recognize Exhibit C, sir. 

5 A. I d o .  

6 Q. what is i t? 

7 A. It is t h e  Defendant Nat ive American Telecom Answers t o  

8 Plaintiff Sprint Communications First Set o f  

9 Interrogatories. 

10 Q. Is  your signature on Page 10 of this exhibit? 

11 A. Yes, it is. 

12 Q. You reviewed and signed on behalf of Native American 

13 Telecom? 

14 A. Yes. 

IS MR. KNUDSON: ~ ' d  over ~xh ib i t  C. 

16 M E  COURT: Any abjection? 

17 MR. SWIER: No objection, Your Honor. 

18 THE COURT: C is received. 

19 BY MR. KNUDSON: 

20 9. We've been talking about the support for the P&L 

21 Statement, the detail. You recall that Defendant's 27 was 

22 the detail that supports the Balance Sheet information on 

23 the amount owing WideVoice. 

24 Let's take a look atInterrogatory No. 7. The 

25 question, it's on the screen, Your Honor, "Identify ail 
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1 interexchange carriers whom NAT has invoiced under any of 

2 its tariffs, including the name of the interexchange 

3 carrier, the amounts invoiced, and the payments received, 

4 if any." 

-5  . MR. SWIER: Your Honor, I'm sorry. I don't have 

6 that page on the exhibit I was given. I go from 4 to  6. 

7 (Discussion off the record) 

8 BY MR. KNUDSON: 

9 Q. Now, that information that's being sought from 

10 Interrogatory No. 7, that's contained in the business 

11 records of NAT. Is  that correct? 

12 A. Yes. - .  

13 Q. Did you provide an answerto that interrogatory 

14 answering who was invoiced, which carriers paid, and how 

I 5  much? 

16 A. I did not. 

17 Q. I s  that information in that answer? 

18 A. It i s  not. 

19 MR. KNUDSON: I n  fact, the answer, Your Honor, is 

20 objected taon the grounds it's protected by the 

21 attorney-client privilege and the work-pmduct doctrine. 

22 It's further objected to  as being overly broad and unduly 

23 burdensome. IYs further objected to as seeking 

24 information that is beyond the permissible scope of 

25 discovery and that it is not reasonably calculated to lead 
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I to the discovery of admissible evidence. 

2 I would submit that objection is unfounded. We were 

3 entitled to this information before this hearing, and we 

4 didn't get it. 

6 MR. SWIER: Your Honor, may I comment on that?. 

6 THE COURT: Why don't we take argumentlater. 

7 This should really be limited to questions and answers, and 

8 not argument by either counsel. 

9 BY MR. KNUDSON: 

10 Q. We didn't get that information, did we, Mr. Cestero? 

11 A. You didn't. 

12 Q. After Sprint stopped paying in February and the 

13 revenues NAT received continued to climb, did it peak at . 

14 about $240,000 in lu iy  of 2010? 

15 A. Did it peak? 

16 Q. Come to its highest point? 

17 A. Yes. 

18 Q. Then after August 6,2010, when NAT received over 

19 $128,000 from carriers, the revenue declined dramatically. 

20 Correct? 

21 A. Correct. 

22 Q. This was months and months after Sprint stopped 

23 paying. Isn't that true? 

24 A. It Is. 

25 Q. I 'm wondering whether NAT instituted any ast-cutting 

94 

1 measures t o  reduce its operating expenses in the face of 

2 its declining revenues? 

3 A. I s  that a question? 

4 9. Yes. Did it? 

6 A. It certainly has. It's tried to limit its amount of 

6 expenses by contracting me to do the books. 

7 4. I s  there a written contract between you and NAT for 

8 that purpose? 

9 A. No. 

10 Q. I f  you would, take a iook at the Profit and Loss again 

11 for 2010. That's NAT 83. You mentioned there's a circuit 

12 expense. On Defendant's 27 that's an expense paidto SDN. 

13 Communications. 

14 A. Where are you looking? 

15 Q. Look first at Defendant's 27, if you would. 

16 A. Got it. 

17 Q. If you would, just look at Entry No. 11, 12, 13. Do 

18 you see those, sir? 

19 A. I do. 

20 Q. That's for SDN Communications? 

21 A. Yes. 

22 Q. What was that for? 

23 A. Those are circuit charges that Widevoice paid on 

24 behalf of Native American Telecom. 

25 Q. That was circuit charges paid to SDN Communications? 
Jill M. Conneliy 
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1 A. Yes. 

2 Q. As far as you understand, that's necessary to complete 

3 the signal or call all the way to NATs equipment in 

4 Ft. Thompson? 

5 A. I 'm not a circuit expert. I don't know exactly their 

.6 true function. 

7 Q. Circuit expenses connected to the usage of that 

8 circuit. Correct? 

9 A. It's required is my understanding. Circuits are 

10 required to communicate. 

11 Q. The more you use a circuit, the more you pay for it. 

12 Isn't that true? 

13 A. Yes. 

14 Q. The 12 million minutes of use you reported for lanuary 

15 of 2011, there would be circuit expenses associated with 

16 those minutes of use. Isn't that true? 

17 A. There would be. 

18 Q. You have a number of carriers that aren't paying that. 

19 Isn't that true? 

20 A. Yes. 

21 Q. Has NAT ever attempted to stop service to these 

22 carriers that are not paying? 

23 A. Idon't  know. 

24 Q. I s  that you don't know, or is the answer no? 

25 A. I don't know. 
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1 Q. Who would know? 

2 A. I don't know. 

3 Q. Look at another line item here besides circuit 

4 expenses. That would be Exhibit A. Let's look at the 

6 colleaibn and billing expense. Is that a percentage of 

6 the billings? 

7 A. I do not know. 

8 a. You've never investigated how that number is 

9 determined? 

10 A. I don't recall. I've seen the invoices. I just don't 

11 recall how it's calculated. 

12 Q. would there be that detaii in NAT's business records, 

13 how it would be calculated? 

14 A. Yes. 

15 Q. You spent over $96,000 in 2010 for billing expenses. 

16 Did you ever investigate whether you were overcharged for 

17 any of those expenses? 

18 MR. SWIER: Objection, Your Honor. Irrelevant. 

19 THE COURT: Overruled. You may answer. 

20 A. 1 did not. 

21 BY M R  KNUDSON: 

22 Q. So do you have a calculator, sir? 

23 A. Not with me. 

24 Q. Could you determine what percentage of the gmss 

25 revenues Went out as an expense to the billing agent? 
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1 A. Idan ' t  know. 

2 B It's at  least, almost $97,000. I s  i t  not? 

3 A. I see the amount, $97,000. 

4 9. Is  that eight percent? 

5 A. Whatever the math comes out to be. 

6 Q. It's a simple calculation you couid do if you had a 

7 calculator. 

8 A. Sure. 

9 Q. Circuit expenses, you would agree that's more than 10 

10 percent of the gross revenues. Wauid you not? 

11 A. More than l o  percent? 

12 Q. Yes. 

13 A. It would be less than. 

14 Q. If you multiply $126,000 by 10, what do you get? 

15 A. Where do you get the -- I 'm sorry, yes. Yes. 

16 Q. Now, i f  I understand correctly, who are the members of 

17 the Board of N A F  Do you know? 

18 A. I do not know all the members, no. 

19 Q. How about people from Widevoice or Free Conference 

20 Corporation? Who are members of the Board of NAR 

21 A. From which entity? 

22 Q. Free Conference Corporation. 

23 A. David Erickson. 

24 Q. Haw about Ief f  Holoubek? 

25 A. And Jeff Holoubek. 
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1 Q. Anyone else? 

2 A. That's all I know. 

3 Q. Now, you testifled earlier today that in latelanuary 

4 AT&T paid NAT $150,000. I s  that right? 

5 A. Correct. 

6 Q. And then $140,000 went to pay down Widevoice. 

7 Correct? 

8 A. Correct. 

9 Q, You've testified there's no written agreement between 

10 Widevoice and NAT? 

11 A. I'm not aware of any agreement. 

12 Q. mere  are no other creditors of NAT, to your 

13 knowledge? 

14 A. Not to my knowledge. 

15 Q. Was there any provision in the joint Venture Agreement 

16 that permitted NATto pay the $140,000 to Widevoice? 

17 A. I'm not that familiar with the Operating Agreement. 

18 (1. Was there a vote of the NAT Board to authorize that 

19 payment? 

20 A. Excuse me? 

21 Q. was there a vote of the Board of NAT to authorize that 

22 payment t o  Widevoice? 

23 A. Idon't know. 

24 Q. You just did it because you were told to do so. I s  

25 that correct? 
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1 A. Correct. 

2 Q. And you were directed t o  by Mr. Haloubek? 

3 A. Yes. 

4 MR. KNUDSON: May I approach, Your Honor? 

-5 THE COURT: You may. 

6 BY MR. KNUDSON: 

7 Q. I'm handing you what's been marked PiaintiWs 

8 Exhibit D. Do you recognize that? 

9 A. I do. 

10 Q. What is it? 

11 A. It 's the Profit and Loss Statement for Native American 

12 Tslecam for January of 2011. 
-. 

13 Q. ?at's from the same business records of NAT that lets 

14 you proauce the Balance Sheet forlanuary of 2011. 

15 Correct? 

16 A. correct. 

17 MR. KNUDSON: I offer Plaintiff's Exhibit D. 

18 MR. SWIER: No abjection. 

19 THE COURT: D is received. 

20 MR. KNUDSON: I f  I may again, Your Honor? 

21 THE COURT: YOU may. 

22 BY MR. KNUDSON: 

23 a. Look at Plaintiff's Exhibit E. 

24 MR. KNUDSON: I apologize, Your Honor. It seems 

26 my extra copy has gone astray. Here i t  is. 
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1 BY MR. KNUDSON: 

2 Q. Tell me if you recognize Plaintiff's Exhibit E, sir. 

3 A. I do. 

4 Q. What lsit? 

5 A. It's the bank statement for First Dakota for Native 

6 American Teiesom for the period ending 1-29-2010. 

7 Q. That's the first page. The second page is a May 28, 

8 2010 -- 
9 A. I 'm sorry. Then there's another page for the period 

10 ending 5-28-2010, which is Page 2. Then a statement ending 

11 July 30,2010, Page 9. 

12 Q. 1 would explain that these are -- do you recall that 

13 we had a discussion about redactions an the bank 

14 statements? 

15 A. Yes. 

18 Q. I n  fact, you removed your handwriting and other 

17 handwriting from the statements Correct? 

18 A. These were internal notes that I didn't think you 

19 needed. 

20 (2. But you subsequently produced an unredacted copy of 

21 your bank statements? 

22 A. Yes, I did. 

23 Q. Exhibit E is a selection of a few pages from that. Is 

24 that right? 

25 A. Correct. 
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1 MR. KNUDSON: I would offer Exhiblt E. 

2 MR. SWIER: NO objection. 

3 THE COURT: E is received. 

4 BY MR. KNUDSON: 

5 Q. Let's take a look at the R n t  page of Exhibit E. . 
6 There seems to  be two different persons' handwriting on 

7 that page. I s  that true? 

March 3,201 
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A. No. I did not  ask him. 

a. But you concluded this was a shareholder distribution 

for Nate. Correct? 

A. As I mentioned before, there were several transactions 

reported & shareholder distributions, this being a few of 

them. 

Q. Let's look at the next page. There are a series of 

8 A. Yes. 

9 Q. You can recognize your handwriting. can you not? 

10 A. Yes. 

11 Q. Which is your handwriting? 

8 debit card transactions. Do you know what business purpose 

9 there was to incur $433.51 in lodging expenses in 

10 Washington, D.C., for NAT? 

11 A. I d o  not know. 

12 A. Thedarker. 

13 Q. It says, "Utilities -central electric, shareholder . 
I 4  distribution - Nate." for three for Tom. I s  that right? 

10 entries here for the bank statement, they show a trander 

20 to Tom's account. I s  that correct? 

21 A. Yes. 

22 Q. So how much money had he transferred to his own 

23 account? 

24 A. I don't recall. 

25 Q. Does it add up to $2,4007 
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1 A. I d o n ' t  know. 

2 Q. It's $1,000 and $500 -- 

3 A. Oh, o n  this page? 

4 Q. Yes, this page. 
% 

5 A. Oh, $2,400. 

6 Q. m e  next page, you recall our question about whether 

12 Q. So you never questioned why that was a business 

13 expense? ' 

14 A. i d o n o t  know. 

15 A. Yes. 

16 Q. Another "Shareholder Distribution - Nate," as well? 

17 A. Yes. 

18 Q. The shareholder distributions, according to the 

7 these expenses were on the cruiseship in Miami. That's 

8 your handwriting, though, is it not? 

9 MR. SWIER: Your Honor, I'ii object to that. The 

15 Q. My question is did you question anybody whether it was 

16 appropiiate? 

17 A. No. 

18 MR. KNUDSON: I have nothing fulmer at this 

1 I 0  foundation was never laid for what the purpose of the Miami 

charges were. 

THE COURT: The objection is overruled. Y w  ,flay 

continue on with your question. 

BY MR. KNUDSON: 

Q. Mr. Cestero, there's handwriting. Do you recognize 

the other handwriting? 

A. I do. 

Q. Whose is it? 

A. Tom Reiman's. 

Q. Tom wrote down those were his expenses' 

: time, MK Cestero. Thank you. 

THE COURT: I have a couple questions before I 

21 have Mr. Swier ask his. 

22 Omthat document, Exhibit A, there was an expense for 

i 
\. 

23 telephone and circuit expenses. Can you tell me what 

24 that's for? 

25 THE WITNESS: On whlch page? 
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1 THE COURT: Page 83 of Exhibit A. 

2 THE WTTNESS: The telephone and circuit expenses? 

3 THE COURT: Right. 

'4 THE WTTNESS: Those are the circuit costs. 

5 THE COURT: Are those one-time expenses or 

6 ongoing? 

7 THE WITNESS: No, they're ongoing. 

8 THE COURT: I s  it based on the amount of traffic 

9 that's happening? 

21 A. He provided the statements to  me. 

22 Q. With his handwriting on them? 

23 A. Yes. 

24 Q. Did he explain to you why these were associated with 

10 THE WmESS: I'm not exactly sure what they are 

11 based on. -They are monthly invoices that are sent to 

12 Native American Telecom. 

13 M E  COURT: You don't know if it's the same flat 

14 fee, no matter how much traffic there is, and it's an 

15 ongoing expense, or if it's directly related to the amount 

16 of tramc? 

17 THE WITNESS: I don't know. 

18 THE COURT: And before you began doing NATs 

19 accounting, who did the accounting work for NAT? 

20 THE WTTNESS: There was a company Tom hired, 

21 Stem Accounting, I believe Is their name. 

22 THE COURT: You indicated that NAT has reduced 

23 their costs by eliminating that accounting expense and 

24 having you do their accounting for free? 

25 his withdrawals? 25 THE WITNESS: Yes. 
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1 THE COURT: Have there been any other 

2 mst-cutting measures that have been taken by NAT that you 

3 are aware of? 

4 THE WITNESS: When we switched out the CABS 

5 Agent. 

6 THE COURT: What difference did that make? 

7 THE WITNESS: Substantial. I don't know the 

8 exact amount that we saved, but we're saving money by using 

9 a different CABS Agent or collection service. 

10 THE COURT: So when I did the math, it looked 

11 like CABS' collection and billing expense ended up being 

12 about eight percent of the gross revenue. Are you saying 

13 CABS was at a higher rate than that? Since this was Tor 

14 the full year, part of it would be the new billing agent? 

15 THE WITNESS: There were two billing agents in 

16 2010. I don't know when one stopped and the other one 

17 began. But the current one they are using is less 

18 expensive than the previous one. 

19 THE COURT: But you don't know the rate either 

20 entity charged? 

21 THE WITNESS: Not with me, no. 

22 THE COURT: You sald that Sprint last paid in 

23 February of  2010? 

24 THE WITNESS: Y ~ S .  

25 THE COURT: The tariff was filed in February of 
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1 2010? 

2 THE WITNESS: I don't know exactly when the 

3 tariff was filed. 

4 MR. KNUDSON: Could we clarify which tariff we're 

5 referring to; 1 or 21 

6 THE COURT: I thought when Mr. Swier questioned 

7 you on direct examination, you said the first tariff was 

8 tiled in the winter of 2010. I then asked: "Is that 

9 January or February of 2010, or is it the end of 2010 when 

10 we also have winter?" I thought the representation was it 

11 was filed in  February of 2010. So you're now saying you 

12 don't know when it was filed? 

13 THE WITNESS: I didn't specify the actual month. 

14 You asked about the time, and I said around that time. I 

15 don't know the exact month. 

16 THE COURT: So you really don't know when it was 

17 filed? 

18 THE WITNESS: No, I don't. 

19 THE COURT: Well, when Sprint made that payment 

20 in February of 2010, was it pursuant to the tariff, to the 

2 1  first t a r i E  

22 THE WITNESS: I believe so. I don't know. I 

23 believe so. 

24 THE COURT: Did they make more than one payment 

25 or just one payment? 
Jill M. COnne 
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1 THE WITNESS: They made two payments, totaling 

2 $29,000. 

3 THE COURT: When was the other payment? 

4 THE WITNESS: I n  January of 2010. 

. 5  THE COURT: On Exhibit 25, which shows -- it's 

6 the bank account record, the Wells Fargo Bank account 

7 record. 

8 THE WITNESS: Yes. 

9 THE COURT: It's for lanuary, January 1 through 

10 lanuary 31. You testified that AT&T paid NAT $150,000 in 

11 late January of 2011. 

12 THE WITNESS: We deposlted the funds in February. 

13 We received the check in late lanuary, but it didn't go 

14 into the bank until February. That's why it doesn't show 

15 up on the January statement. 

16 THE COURT: On the First Dakota National Bank 

17 statements, for example, Exhibit 13, it indicates the 

18 payments that were made from the phone companies were a 

direct pay, so it wouid be a direct deposit into the 

account. 

THE WITNESS: Yes, that's from the CABS Agent. 

The C A ~  Agent would collect the payments on behalf of 

Native American Teiecom and submit one payment for all the 

carriers. 

THE COURT: The new group you have doing that 
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sends you checks from the carrier? 

THE WITNESS: That's correct. They actually just 

collect the checks and forward the checks to us. They do 

not deposit the checks, 

THE COURT: When did you switch? 

THE WITNESS: Sometime in the middle of the year. 

I don't recall exactly. 

THE COURT: Before or after July? 

THE WITNESS: It would be around that time. It 

wouid be around the time where the direct pays were posted 

into the account, and then we started receiving the 

individual checks. 

THE COURT: You're saying you did receive 

individual checks from the new agent? 

THE WITNESS: Yes. CDG sends us checks. 

THE COURT: I see a deposit into your account 

that is a direct pay -- 
THE WITNESS: Into which account? 

THE COURT: August 31, so durlng the month of 

August: It's Defendant's Exhibit 13. For $128,000. I'm 

21 assuming that would be under the old billing agent. 

22 THE WITNESS: Yes. I guess there's overiap 

23 between the time that we switched over to the new carrier 

24 -- or to  the billing agent. The old billing agent would 

25 have billed, and they would have for, say, the two months 
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4 thereafter. 

5 THE COURT: So that August statement shows a 

6 direct deposit of $128,000 from the old billing agent. I 

7 don't see any other payments after that. So you switched 

8 to a new billing agent, and you didn't receive any new 

9 payments? 

10 THE WITNESS: Right. 
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1 prior, would have collected those payments. I n  the 

2 meantime we would have switched over to the new service. 

3 The new service would bill, and then we'd receive payments 

4 a legal conclusion. 

.5 THE COURT: Sustained. 

6 A. Yes. 

7 BY MR. SWIER: 

8 Q. Based on your knowledge -- 

9 MR. KNUDSON: Motion to strike the answer. 

10 THE COURT: The motion to strike is granted. I f  
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1 Q. So NAT has a legal contractual relationship to make 

2 those marketing fee payments. Correct? 

3 MR. KNUOSON: Objection. Foundation. Callsfor 

YOU look a t  lanuary 31st on Exhibit 25, you'll see two 

deposits on  1-18, one for $27.61 and another one for $3.41. 

Those are the payments that we received that were forwarded 

from the new billing agent for the CABS. You would see 

similar entries on the other Wells Fargo statements. 

M E  COURT: For instance, Exhibit 24 shows a'. 

deposit of $3,519.77. You are saying that is what the new 

billing agent was able to collect for you? 

THE WITNESS: That's correct. That's what was 

paid by the carriers. 

THE COURT: Ail right. Thank you. Mr. Swier? 

REDIRECT EXAMINATION 

BY MR. SWIER: 

Q. Carlos, Mr. Knudson asked you on cross-examination 

about the marketing fee payments that NAT has made to 

11 THE COURT: I thought you just told me that you 

12 did. 

13 THE WITNESS: w e  did, but the new billing a'gent 

14 took over where the old agent left off. So they billed for 

15 those payments that she had not yet received. 

16 M E  COURT: But you said those were not direct 

17 deposits into the account. Those were checks sent to  that 

18 billing agent, and those were then forwarded on to you. 

I S  THE WITNESS: Correct. 

20 THE COURT: My question Is I 'm looking a t  the 

21 bank statements, and I don't see any more deposits. ' 
22 THE WITNESS: Not for F i ~ t  Dakota Bank, because 

23 everything goes to the Wells Fargo Bank. 

24 THE COURT: I'm looking at both of them. 

25 THE WITNESS: They won't show up as direct pays. 
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I They would show up just as deposits. 

2 THE COURT: I 've looked through those, too. I 

3 don't see any significant deposits. 

4 THE WITNESS: You're right, because most of the 

5 people stopped paying. The deposits that you can see, if 

6 Q. And are those agreements that FreeConferenceCall has 

7 with the other telephone companies the same or similar as 

8 what FreeConferenceCali has with Native American Teiecom? 

9 A. Yes, they are. 

10 Q. So that's a standard contract that FreeConferenceCali 

11 has with its other telephone companies? 

12 A. yes, very  similar. 

13 MR. KNUDSON: Objection. Misstates his prior 

14 testimony. Lack of foundation. 

15 THE COURT: Overiuied. Now you can answer. 

16 A. Yes. 

17 BY MR. SWIER: 

18 Q. Carlos, you were asked by Mr. Knudson about some 

19 charges that Native American Telecom has paid out, is that 

20 correct; that were payments made for the deal in Miami. 

11 I sustain an objection, then you don't get to answer it. 

12 THE WITNESS: Oh, I 'm  so sorly. 

13 BY MR.,SWIER: 

14 Q. To the best of your knowledge, there's a contract 

15 between FreeConferenceCall and Native American Telecom that 

16 Freeconferencecall's marketing fees are paid. Correct? 

17 MR. KNUDSON: Objection. Foundation. Misstates 

18 his prior testimony. 

19 THE COURT: Sustained. 

20 BY MR. SWIER: 

21 Q. Carlos, you were asked about the percentage of that 

22 contract between FreeConferenceCaii and Native American 

23 Telecom. You indicated earlier that you are familiar with 

24 the contracts that FreeConferenceCail has with other 

25 companies like NAT. Correct? 
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1 MR. KNUDSON: Objection. Assumes a fact not in 

2 evidence. . . 

.3 THE COURT: Overruled. 

4 A. Correct. 

5 BY MR.SWIER: 

21 Freeconferencecall. I s  that right? 

22 A. Yes. 

23 Q. Those payments are pursuant to a contract between NAT 

24 and FreeConferenceCail. I s  that correct? 

25 A. That's correct. 

21 Can you remember that? 

22 A. Yes. 

23 Q. And North Dakota. Correct? 

24 A. Yes. 

25 Q. Does Freeconferencecall do business all over the 
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4 Miam, was on that partlcuiar day? 

5 A. I do not. 

6 Q. As far as you know, It could be related to the 

7 business? 

8 MR. KNUDSON: Objection. Speculation 

9 Foundation. 

10 THE COURT: Sustained. 

Motion Hearing March 3,20. 

I 
$1 MR. SWIER: May I approach, Your Honor) 

1 2  THE COURT: You may. 

13 BY MR. SWIER: 

14 Q, Carlos, I'll show you what has been marked as Sprint3 

15 Exhlblt A. I 'm looklng at what3 designated as NAT 00042 

16 on the bottom right-hand corner. Do you see that? 

17 A. I d o .  
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1 world? 

2 A. Yes. 

3 Q. DO you know what the purpose of Mr. Relman being in 

4 Q. Carlos, the Court asked you a good question earlier 

'5 about NAT's expenses. Approximately how much each month 

6 are Natlve American Telecom's expenses, just as a total, 

7 first of a117 

8 A. About $40,000 a month. 

9 a. Can you share wlth us a breakdown of the $40,000 

10 number and what that monthly amount goes to? 
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1 THE COURT: Overruled. You may answer. 

2 A. Yes, I would. 

3 BY MR. SWIER: 

11 A. sure. If you look a t  the  January -- 
12 Q. Whlch-exhibit are you referrlng to? 

13 A. Plaintiff's Exhibit D. 

14 MR. SWIER: May I approach, Your Honor? 

15 THE COURT: You may. 

16 BY MR. SWIER: 

17 9. Carlos, I'm looking at PlaintifPs Exhlblt D. This is 

1 I 8  Q. Mr. Knudson asked you about the charges Mr. Reiman had 1 18 the most recent Profit and Loss Statement of NATfrom a 

19 In Mlaml. There are some other charges on here, also, for 

20 Washlngton, D.C. Are there not? 

21 A. Yes. 

25 Q. Why Is it NAT had to take certain trips to Washington, 
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1 D.C.? 

2 MR. KNUDSON: Objection. Foundation as to this 

3 particular trip. 

4 THE COURT: Overruled. You may answer. 

5 A. My understanding is they've gone t o  Washington, D.C., 

6 t o  meet  w l t h  the  Senators and Representatives regarding the 

19 month ago, January of 2011. I s  that right? 

20 A. Correct. 

21 Q. Does thrs Profit and Loss Statement show a typtcal 

22 Q, Do you know why NAT had to travel to Washington, D.C., 

23 for a business-related purpose? 

24 A. 1'm familiar w i t h  celtain tr ips they've taken. 

7 Native American Tribe. 

8 Q. so It's your understanding they've gone to talk to  

9 South Dakota's Congressional deiegauon? 

22 month of expenses far NAP 

23 A. l twou ld .  

24 Q. Let's go through those a moment. How much did NAT 

10 A. In  addition t o  others. 

11 Q. Regarding the nonpayment issue? Do you know? . 
12 A. I belleve so. 

13 Q. According to your knowledge, has NAT also traveled to 

14 Washington, D.C., to vlslt wlth the Federal Communications 

15 Commission? 

16 A. Yes. 

17 Q. Do you know what the purpose of those trips were? 

18 A. I do no t  know the exact purpose. 

19 Q. Would you consider, as an accountant, would you , 
20 consider traveling to Washington, D.C., t o  lobby 

21 admlnlstratlve agencies In South Dakota's Congressional 

22 delegation, based on these nonpayment Issues, would be a 

23 reasonable business expense? 

24 MR. KNUDSON: Objection. Foundation. 

25 receive from the carriers? 
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1 A. $31.00. 

2 Q. So what was your gross profit? 

.3 A. We lost $42,000. 

4 Q. No, I'm talking your gross profit from the carrier 

6 payments. 

6 A. Oh, $31.00. 

7 Q. Now let's look at the expenses. Bank service charges. 

8 How much is that every month? 

9 A. $28.00. 

10 (1. I n  your Professional oplnlon is that reasonable? 

11 A. yes. 

12 Q. CABS collectlon and billing expense. How much was 

13 that? 

14 A. $771.00. 

15 Q. Based on what you know, has NAT attempted to minimize 

16 that collectlon as much as they possibly can in the 

17 industry? 

18 A. Absolutely. 

18 Q. Consulting expenses of 53,000. Share wlth the Court 

20 what those consulting expenses are for. 

21 A. Those are payments t o  Tom Reiman to  assist wlth t h e  

22 operations of the Reservation. 

23 Q. What's your understanding of what Mr. Reiman's role is 

24 on a daily basis for NAT? 

25 Speculatlon. 25 A. They vary. I mean they go and make sure everything Is 
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I operating smoothly. If people have problems, he goes by. 

2 Q. Is Mr. Reiman NAT's conduit or the person who deals 

3 with the Tribe? 

4 A. Yes. 

5 Q. You are paying him a fee each month of $3,000 to do 

6 that? 

Motion Hearing March 3.201 1 

7 A. That's correct. 

8 Q. Payroll expenses of $1,906. What do those represent? 

9 A. Those are people tha t  work in the Internet Library, 

10 Communications Center. 

I 117 

11 Q. Are those Tribal members that you pay on a monthly 

12 basis for their services? 

13 A. They are. 

14 Q. Do you know what you pay those folks an hour? 

15 A. I don't recall exactly. 
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16 Q. Do you have a belipark? Do they get paid by the hour? 

17 A. Yes. 

18 Q. What's a number? 

19 A. I believe it's $10.00 an hour. 

20 Q. $10.00 an hour? 

21 A. Yes. 

22 Q. Do you think earning a couple dollars above minimum 

23 wage is reasonable? 

24 A. Yes. 

25 MR. KNUDSON: Objection. Argumentative. 
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1 THE COURT! Overruled. The answer will stand. 

BY MR. SWIER: 

Q. Payroll tax of $358.00. What's that? 

A. That's the  taxes related t o  the payroll. 

Q. I s  NAT required to pay those? 

A. Yes. 

Q. Or you will go to jail? 

A. Yes. 

Q. Postage and postal charges. How much? 

A. $125.00. 

Q. Why do we need postage expenses for NAT? 

A, It's t he  P.O. box. 

Q. So you can get mail? 

14 A. So w e  can get  mail, yes. 

15 Q. I s  it standard in the industry for a company to have a 

16 mailbox? 

17 A. Yes. 

18 Q. Is that a reasonable amount in your opinion? 

19 A. For a P.O. box? Yes. 

20 Q. Then you have professional fees of $23,543. This is 

I Q. So last month, in order to maintain this litigation, 

2 NAT paid your attorneys $23,000. 

3 A. Yes. 

4 Q. I f  you don't fight this in Court, what happens to NAT? 

5 A. I t  goes o u t  of business. 

6 Q. Do you think, based on the work you received from you1 

7 legal professionals, that in order to go through this case, 

8 that that's a reasonable amount? 

9 A. Yes. 

10 MR. KNUDSON! Objection. Foundation. 

11 THE COURT: Overruled. The answer will stand. 

12 BY MR. SWIER: 

13 Q.   he next item is taxes, Federal taxes. I think it's 

14 self-explanatory, but what is that? 

15 A. Those are the  Federal taxes we have t o  pay. 

16 Q. You are required to pay those every month? 

17 A. Not every month, bu t  every quarter. 

18 Q. Are those consistent? 

19 A. yes. 

20 Q. Then we have $10,765 for telephone and circuit 

21 expenses. You've kind of talked about this a little bit, 

22 but are those monthly expenses that are needed far NAT to 

23 run? 

24 A. That's my  understanding without them, you couldn't 

25 have it. 

1 Q. Based on your knowledge of the circuits, which is -. 
2 limited, but you know what they cost, is that a reasonable 

3 amount for telephone and circuit expenses? 

4 A. Yes. 

6 Q. We have $720 for travel expenses. Do you know what 

6 those travel expenses would be for? 

7 A. I don't know exactly, but  they more likely would be  

8 for  tr ips t o  Washington, D.C. 

9 Q. To do what? 

10 A. Meet wi th the  FCC and other lobbying efforts. 

I 1  Q. So, Carlos, in January of 2011, if you add all those 

12 up, what are NATs total expenses? 

13 A. $42,000. 

14 Q. Where is the fat in there in your opinion? 

i ;: MR. KNUDSON: Objection. Argumentative. 

THE COURT: Overruied. You may answer. 

17 A. There isn't any. I t 's  as lean as it gets. 

18 BY MR. SWIER: ' 19 Q. Cap you not pay your attorneys? 1 20 A. We want t o  be  represented. 

21 the most interesting item in the whole bunch. Explain to 21 Q. You want to have good counsel? 

22 the Court what those professional fees reflect. 22 A. We want the  best. 

23 A. Those are legal fees. 

24 Q. Legal fees for what? 

25 A. To help us fight everything that's going on. 

23 Q. Do you have to pay those telephone and circuit 

24 expenses? 

25 A. Absolutely. 
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I Q. Do you think you need to pay the Federal taxes? 

2 A. Yes. 

3 Q. DO you need to pay the company that collects your 

4 bills for you? 

5 A. Yes. 

6 Q. Why? 

A. I f  they  didn't bill, w e  wouldn't have any chance of 

collecting. 

Q You're not gettlng pad, anyway. 

A. We're no t  getting paid, b u t  they stlll need t o  get  

billed. 

Q. Carlos, Mr. Knudson asked you questions about the 

loans that have been made from WldeVolce Communlcatlons to 

NAT. I s  that correct? 

15 A. Yes. 

16 Q. What have been the totai amount of those loans as of 

17 today's date? 

18 A. Total  amount tha t  they've lent? 

19 Q. Yes. 

20 MR. KNUDSON: Objection. I think this is 

21 ambiguous. Are we talking about totai lent or current 

22 balance outstanding? 

23 MR. SWIER: I'll clarify. 

24 THE COURT: Rephrase. 

25 BY MR. SWIER: 
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I Q. What is the outstanding debt that NAT owes to 

2 WideVoice? 

3 A. About $395,000. 

4 Q. That's as of today? 

5 A. As o f  today. 

6 Q. And you've indicated that based on the conversations 

7 you've had with your bosses, that WideVoice, because of 

8 their financial status, is now going to discontinue 

9 payments o r  loans to NAP 

10 MR. KNUDSON: Objection. Hearsay. 

I 1  THE COURT: Sustained. 

12 BY MR. SWIER: 

$23 

MR. KNUDSON: Also speculation. 

A. Yes. 

' . THE COURT: Overruled. The answer will stand. 

BY MR. SWIER: 

Q What was the answer, Carlos? 

A. Yes. 

MR. SWIER: Your Honor, I don't have any further, 

questions. Thank you. 

THE COURT: Mr. Knudson? 

- RECROSS-EXAMINATION 

BY MR. ,KNUDSON: 

Q. Mr. Cestero, your understanding on what Widevoice 

would or would not do is based on what other people told 

you. I s  that not correct? 

15 A. Amongst other conversations I was made a p a r t  of. 

16 Q. You are not a decision-maker of WideVoice. Correct? 

17 A. l a m  not. 

18 Q. So whatever WideVoice intends to do is something 

19 somebody else told you. Correct? 

20 A. I t 's  what  I ' ve  heard, and that's m y  understanding o f  

21 it. 

22 Q. There's no fixed plan to do anything at this point in 

23 time. I s  there? 

24 A. I can't predict t he  future. 

26 Q. So you are speculating on what WideVoice might do. 
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.I Right? 

2 A. 1t's m y  understanding what  would  happen. 

3 Q. You can't predict the future, so you are just guessing 

4 about what would happen. Correct? 

5 A. I t 's  a n  educated guess. 

6 Q. But still a guess, though. Right? 

7 A. Yes. 

6 Q. Okay. Let's go back to Plaintiffs Exhibit D. I'iI 

9 direct your attention to payroll expenses. You can look at 

10 it on the screen. 

11 I will take your answer that the people, the four 

12 employees NAT has on the Reservation are paid about $10.00 

13 9. Carlos, what's your understanding of Widevoice's 

14 future intentions regarding loans to N A P  

15 MR. KNUDSON: Same objection. 

divide 10 into $1,906, how many hours of work would you get 

out of that if you are paying $10.00 an hour? 

A. How many hours? 

Q. yes. 

A. Nineteen? 

Q. You are an accountant. 

A. That was basic. I 'm sorry. What was the  question? 

If I divided b y  lo? 
Q. Let me rephrase the question. 

13 an hour. Are you with me on that? 

14 A. Yes. 

15 Q. I think this is pretty easy arithmetic here. I f  you 

THE COURT: Overruled. You may answer. 

A. They've indicated they are n o  longer going t o  fund NAT 

i f  they lose this. 

MR. KNUDSON: Your Honor, I still object. This 

is clearly based on hearsay. Move to strike. 

THE COURT: Overruled. The answer will stand. 

BY MR. SWIER: 

Q. Based on your familiarity with Widevoice's financial 

statements, based on your experience, is that a reasonable 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 financial decision for Widevoice? 25 THE COURT: 190. ,~ 
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1 A. 190. 

2 BY MR. KNUDSON: 

3 Q. I f  you pay $10.00 an hour and your total paymii 

4 expense is $1,906, how many hours of work did you purchase 

5 for $1,9067 

6 A. I 'm sorry. I'm no t  doing the  math i n  m y  head. I 

7 apologize. 

8 Q. Would you agree it's 190 hours? 

9 A. Yes. 

10 Q. So for the month of lanuary the amount of payrqll' 

I 1  expenses, that's for the four people at the Internet Cafe 

12 on the Reservation, came to $1,900. That's 190 hours of 

'I3 work. Are you with me on that? 

14 A. Yes. 

15 Q. You would agree with that statement? 

I S  A. Yes. I t 's  no t  necessarily jus t  hourly. I t 's also 

17 other expenses t ha t  go in. 

19 that are not wages? 

20 A. Well, l e t  m e  retract that. That would be -- that  

21 specific l ine i tem would be for  payroll, for  hours. Yes. 

22 Q. You bought 190 hours worth of work in lanuary. 

23 Correct? 

24 A. Yes. 

25 Q. Are you) aware that South Dakota Network has a tariff? 
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1 MR. SWIER: Objection. Beyond the scope of 

2 cross-examination. 

3 MR. KNUDSON: No, not at all. 

1 

l 4  MR. SWIER: Let me make my objection, please. 

18 Q. I n  other words, there may be some incidental expenses 

Your Honor, I would object as that being beyond the scope 

of my redirect. We never talked about South Dakota Network 

on redirect. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: South Dakota Network came up both 

in direct and cross. Also, it was raised and opened the 

door when he started talking about circuit expenses on his 

redirect 

THE COURT: I think that it is included in 

circuit expenses, so it was discussed in redirect. So the 

objection is overruled. 

BY MR. KNUDSDN: 

Q. Are you aware that South Dakota Network has a tariff 

by which i t  charges ctrcuit expenses per minute of use to 

NAT? 

MR. SWIER: Objection. Irrelevant. 

THE COURT: Overruled. 

A. I'm not  exactly sure how they are t ied in. 

BY MR. KNUDSON: 

Q. I f  South Dakota Network charges NAT per minute of use, 
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1 vary by the amount of mlnutes of use. Correct? 

- 2  A. I don't know. 

3 Q. Weii, try my question. 

4 MR. SWIER: Objection, Your Honor. Asklng for 

5 speculation. He's testified he doesn't know. 

6 A. yeah,donst know. 

7 THE COURT: Sustained. 

8 A. I'm no t  a circuits expert. 

9 THE COURT: Just a minute. I sustained the 
.. . 

10 objection. Ask a new question. 

11 BY MR. KNUDSON: 

12 a. IfSouth Dakota Network charges per minute of usage. 

13 Are you with me there? 

14 A. Yes. 

I S  Q. And the amount, that means the amount South Dakota 

16 Network charges NAT, varies by the minutes of usage. 

17 Correct? 

1 l8 Mk. SWIER: Objection. It's been asked, and he 

i 9  indicated he doesn't know the answer. 

20 THE COURT: Sustained. 

21 BY MR. KNUDSON: 

22 Q. So you're unaware whether or not South Dakota Network 

23 has a tarlff in place for minutes of use charged to NAT. 

24 Correct? 

25 MR. SWIER: Objection. Asked and answered. 
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- 1  THE COURT: Overruled. You may answer. 

2 A. I don't know. 

3 BY MR. KNUDSON: 

4 Q. Do you know if anybody at NAT has gone to South Dakota 

Network to try to get a lower price on the circuit sewice 

South Dakota Network charges? 

A. I don't know. 

Q. Now, this P&L for January 2011, that's a cash basis 

again. .You indicated even though, in fact, ATET had paid 

you $150,000 in January, you received a check from your 

billing agent in Ianuary. Right? 

MR. SWIER: Objection, Your Honor. Beyond the 

scope of redirect. 

THE COURT: Overruled. It was an area that I 

went into. So both parties can go into anything that I 

brought up in my questioning. So it's proper. You can go 

ahead. 

A. Ask the  question. I'm sorry. 

BY MR. KNUDSON: 

Q. AT&T paid NAT $150,000 in lanuary. Correct? 

A. We received the payment in January. 

a. You received the payment. So you had the funds 

available as soon as you deposited it into the bank. 

Right? 

25 then the charges South Dakota Network submits to WAT would 1 25 A. It 's not  available unti l  you deposit it into t he  bank. 
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1 Q. So your cash basis method of accounting is when it 

2 goes into the bank. Right? 

3 A. Right. 

4 Q. But then the operating profit, if I understand, for 

5 February, there would have been $150,000 minus this 

6 approximately $40,000 in monthly expenses. Correct? 

A. It would have been, b u t  w e  would have had t o  pay 

$140,000 back t o  WideVoice. 

Q. That's a different question in issue. The operating . - 

profit, before paying off a loan, correct, would have been 

$110,000? 

A. Sure. 

Q. And NATcould have kept that $110,000 in its bank 

account, Correct? 

A. They could have, b u t  it needed it. WideVoice needed 

the  money. 

Q. I s  there any term or condition of a Loan Agreement. . 

between WideVoice and NAT that required payment in 

February? 

MR. SWIER: Objection, Your Honor. Again, beyond 

the scope, I believe, of everyone's redirect, and it's been 

asked and answered previously on cross. 

THE COURT: Overruled. You may answer. 

1 (The requested portion of the record was read by the 

2 reporter.) 

3 A. I s  there any term o r  condition t h a t  required payment? 

4 BY MR. KNUDSON: 

5 Q. Yes. 

6 A. I don't know. 

7 a. So if AT&T pays in March, you don't know whether or 

8 not NAT would keep that money, do you? 

9 MR. SWIER: Objection. Speculation. 

10 THE COURT: Overruled. You may answer. 

11 A. I f  AT&T pays? 

12 BY MR. KNUDSON: 

13 Q. I n  March. 

14 A. Would wha t  now? 

15 Q. I f  AT&T pays NAT in March, you don't know whether NAT 

16 wouid keep that money. Do you? 

17 A. I don't. 

18 MR. KNUDSON: NO further questions. 

19 THE COURT: Mr. Swier? Anything? 

20 FURTHER REDIRECT EXAMINATION 

21 BY MR. SWIER: 

22 Q. Carlos, if Sprint or AT&T, or whatever carrier, wouid 

23 be willing to pay you and guarantee you payment of $150,000 

24 until the end of these lawsuits, would that be okay with, 

C 

25 NAT? 
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24 A. Can y o u  re-ask the  question? 

25 MR. KNUDSON: Let's have it read back. 
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1 A. That would b e  pelfectly f ine w i th  NAT. 

2 Q. And you've received one of those payments in the last 

3 month? 

4 A. Yes. 

5 Q. You have not received any other payment, when it 

6 should have already been received, if they were going to 

7 continue payments. Right? 

8 MR. KNUDSON: Objection. 

9 A. Right. 

10 THE COURT: Based on? 

11 MR. KNUDSON: "Should have." That means 

12 foundation. They haven't established when the payments are 

13 due. 

14 THE COURT: Sustained. 

15 BY MR. SWIER: 

I 6  Q. Carlos, are you familiar with when you receive 

17 switched access payments from A n T ?  

48 A. Yes. 

Q. Have you received a switched access payment from AT&T 

within the last few days? 

A. NO. 

Q. Based on their standard of conduct, if they were going 

to continue to pay that amount, wouid NAT have received the 

check by now? 

A. Yes. . . 
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MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. The answer will stand. 

MR. SWIER: Thank you. I don't have anything 

further, Your Honor. 

THE COURT: Mr. Knudson? Anything? 

MR. KNUDSON: Nothing, Your Honor. 

THE COURT: You can be excused. Thanks. 

(Witness excused) 

THE COURT: We'll take a lunch break. But I 'm  

wondering how we're doing on timing for today. Mr. Swier, 

how many more witnesses do you have? 

MR. SWIER: Your Honor, it really will depend a 

little bit on what the Court would like to do. 

Mr. Lengkeek, during our October 14 preliminary injunction 

hearing, did testify substantially under oath, and I 

believe under the Rules, the Court Is well wlthin its right 

to takejudicial notice of his prior testimony and apply it 

to the facts in this case. 

I f  the Court would be willing to do that, then 

Mr. Lengkeek's remaining testimony would be very brief, 

like 10 or 15 minutes. I f  the Court wouid not take notice 

of that, then we would probably have a couple hours. For 

expediency sake, we're fine if the Court wants to just 

review hisprior testimony. It will be similar, if we put 

1 25 him on the stand. 
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I THE COURT: Mr. Knudson, any objedion to me' 

2 doing that? 

3 MR. KNUDSON: None, Your Honor. Do I understand 

4 you would still intend to cali Mr. Lengkeek? 

5 MR. SWIER: I f  the Court takes judicial notice, 

6 I'm going to decide over the noon hour if I need to cali 

7 him. 

8 MR. KNUDSON: I would still want to cross him. I 

9 don't have much, maybe 10 minutes. 

10 MR. SWIER: Well, If I don't call him as a 

11 witness, there's no cross. 

12 THE COURT: He can call him himself in his case 

13 in chief. 

14 MR. KNUDSON: I n  terms of our testimony, we have 

15 Amy Clouser here to testify. We could reach an 

16 understanding as to what she wouid say. There's an exhibit 

1 17 that she wouid lay the foundation for, which basically s 

18 establishes the minutes of usage attributable to Sprint's 

19 Call Detail Record database. In other words, it's the same 

20 thing she said in her Amdavits three times, that based on 

21 the Call Detail Records that Sprint maintains, In the case 

22 of December 2010, 99.94 percent of the usage that Sprint 

23 records went to conference caiilng numbers. That's what 

24 her testimony wouid establish. We could take the exhibit. 

26 i f  they would stipulate to it, and that would support her ,.' 

1 testimony, which is in already by way of Affidavit. 

THE COURT: My only question was if we were going 

3 to gee finished today. 

4 MR. KNUDSON: I understand. That's in an effort 

6 to move it along. 

6 THE COURT: I would just as soon hear from her in 

1 7 person than tr{ing to understand the Affidavitson what is 

8 a pretty technical area. 

9 MR. KNUDSON: Absolutely. I understand. 

10 THE COURT: Wlth regard to Mr. Lengkeek, I will 

take judicial notice, since there hasn't been an objection 

from the other side. I'll leave It up to either of you if 

you want to call him for anything in addition to what he 

previously testifled to. 

MR. SWIER: Your Honor, I will call him briefly. 

THE COURT: Okay. Then let's take a recess until 

1:15. We'll see you back here then. 

(Noon recess at 12:10 until 1:15) 

19 THE COURT: Mr. Swier, you may call your next 

20 witness. 

21 MR. SWIER: Thank you, Your Honor. NAT would 

22 call Peter Lengkeek. 

23 Your Honor, thank you for taking judicial of that 

24 testimony. I t  wlll save us time. 

25 
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. I  PETER LENGKEEK, 

2 called as a witness, being first duly swam, testified as 

3 foiiows: 

4 DIRECT EXAMINATION 

5 BY MR. SWIER: 

6 Q. Peter, would you please introduce yourself to the 

7 court? 

8 A. My name is  Peter James Lengkeek. 

.9 Q. Would you spell your last name for us, please? 

10 A. L-E-N-G-K-E-E-K. 

11 Q. Peter, do you live in Ft. Thompson on the Crow Creek 

12 Sioux Tribe Reservation? 

13 A. Yes. 

14 Q. Peter, share with us your educational background, 

15 piease. 

16 A. I graduated from high s c h ~ o i  i n  1991 in Chamberlain, 

17 South Dakota, and picked up  a few other credits whi le I was 

18 i n  the Marine Corps. 

19 Q. After graduating from Chamberlain High School in 1991, 

20 what did you do? 

21 A. I went Into the  Marine Corps shortly afterwards. 

22 Q. How long Were you in the Marine Corps? 

23 A. Six years. 

24 Q. What was your highest rank In the Marine Corps? 

25 A. E-5 Sergeant. 

1 Q. What type of things, Peter, dld you do as an E-5 

2 Sergeant in the Marine Corps? t 
3 A. I was a Platoon Sergeant. I was responslbie for 

4 between 60 and 80 Marines. 

5 Q How long did you SeNe as an E-5, Peter? 

6 A. The final year, one year. 

7 Q. You skrved six years in the Marines? 

8 A. Yes, sir. 

9 Q. Were you honorably discharged? 

10 A. Yes. 

11 Q. You did your duty. 

12 A. Yes. 

13 Q. Peter, after you were discharged from the Marine 

14 Corps, what did you do? 

15 A. I worked road wnstruction wi th  a couple different 

16 outfits-that come into the area, and w e  bui l t  roads. Did 

17 some guiding for hunters and fishermen. Then go t  a job 

( 18 with the United Methodist Church as a volunteer group 

19 construction manager. 

20 0. Peter, who Is your current employer? 

21 A. The Crow Creek Sioux Tribe. 

22 Q. What position do you have with the Tribe? 

23 A. I am m e  Treasurer of the Tribe. 

24 Q. Is that an elected position? 
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' 1  LLC? 

2 A. Yes, sir. 

3 Q. Wili you share wlth the Court what your understanding 

4 is of NAT? 

5 A. I t ' s  basically a phone company. 

6 Q. Where Is it based? 

7 A. They are on the Reservation in  Ft. Thompson. 

8 0. What isyour understanding as to the ownership 

.9 structure of NAT? 

10 A. The Crow Creek Sioux Tribe owns 51 percent o f  NAT, and 

11 Widevoice owns 24 percent, and Native American Telecom 

12 Enterprise owns 25 percent. 

13 Q, But the Tribal entity is the majority shareholder. I s  

14 that right? 

15 A. Yes. 

16 Q. Who serves as the Tribal representative on NAT's Board 

17 of Directors? 

18 A. Myself, Eric Bfg Eagle, and Shannon Shields. 

19 Q. How long has Miss Shields been a board member of NAT, 

20 if you know? 

21 A. About the same t ime  I - -we  al l  got on there about the  

22 same time, maybe late October, early November. 

23 Q. Of what year? 

24 A. 2010.. 

25 Q. So you've served on the NAT Board for five or six 
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1 months? 

2 A. Something l ike that, yes. 

3 Q. Enjoy your service 50 far? 

4 A. Yes. Learning a lot. 

5 Q. It's your understanding that the other members of the 

6 mard are made . . up of Widevoice and Native American Teiecom 

7 Enterprise representatives? 

8 A. yes. 

9 MR. KNUDSON: Objection. Leading. 

10 THE COURT: Overruled. 

11 BY MR. SWIER: 

12 Q. Peter, how did you become a Board member of NAT? 

13 A. We were pretty much appointed b y  the  Council members, 

14 by the rest of the  Council. 

15 Q. ~ i d n ' t  have a choice? 

16 A. Something l ike that, bu t  I also volunteered to  s i t  

17 there, also. 

18 Q. Describe for the Court what your role as a NAT Board 

19 member is. 

20 A. I a m  there t o  look ou t  for  the  best interests of the  

21 Tribe. 

22 0. And as a Tribal-elected Treasurer. do you take that 

23 role seriously? 

24 A. very. 

25 Q. Do you think you, based on your experience and 
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1 Q. When did the people of the Crow Creek Tribe elect you 

2 to the Treasurer position? 

3 A. Oh, about nine months ago, I suppose. 

4 Q. Coming up on that one-year anniversary? 

5 A, Yes. 

6 Q. Do you like it? 

7 A. Yes. 

8 Q. Peter, what are your duties as the Treasurer of the . 

9 Tribe? 

10 A. Safeguarding the funds of the  Tribe, along w i th  many, 

I? many, many other hats that  I wear as a Tribal leader. 

12 Q. Describe for us what the makeup of the Tribal Council 

13 is. 

14 A. It is made u p  of seven elected ofticials tha t  make u p  

I 5  the governing body of the  Crow Ceek  Sioux Tribe, one 

16 Chairman and six Counclimen. Myself and three other . 

17 Councilmen represent the Ft. Thompson District of t l i e  

18 Reservation, one other Councilman represents the Big Bend 

19 District, and one Councilman represents the Crow Creek 

20 District. 

21 Q. Are all seven of those members of the Council elected 

22 amongst the people? 

23 A. Yes. 

24 9. How long is your term, Peter, as an elected Treasurer? 

25 A. Two years. I 
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I Q. So you are about halfway through? 

2 A. Yes. 

3 Q. Peter, are you familiar with the Craw Creek Sioux 

4 Tribe'sTribai Utility Authority? 

5 A. Yes. 

6 Q. Do you know when the Tribal Utility Authority started? 

7 A. I th ink  it began i n  1997. 

8 Q. Well before you were a Council member. 

9 A. Yes. 

10 Q. Do you know what the purpose was or purpose is with 

11 the Tribal Utility Authority? 

12 A. Basically t o  oversee a l l  ut i l i ty  functions on  the 

13 Reservation. 

14 Q. Kind of self-explanatov. 

15 A. Exactly. 

16 Q. Now, Peter, are you a member of the Tribal Utility 

17 Authority? 

18 A. No. 

IS  Q. You are just a member -- you are one of the seven 

20 elected members of the Council? 

21 A. Yes. 

22 Q. The Council, are they the governmental entity that 

23 oversees the affairs of the Tribe? 

24 A. Yes. 

25 Q. Peter, are you familiar with Native American Telecom. 
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I position, are qualified to play that role? 

2 A. Yes. 

3 Q. Peter, before you became a Board member of NAT, what 

4 did you know about telecom? 

5 A. Nothing. 

6 Q. Before you became an NAT Board member, what did you 

7 know about switched access fees? 

8 A. Nothing. 

M ~ t l o n  Hearing March 3, 20' 
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A. A l i t t le  more than I did then. 

Q. You heard earlier that Jeff Holoubek currently serves 

as the President of NAT. I s  that right? 

A. Yes. 
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Q. And you know Mr. Holoubek? 

A. Yes. 

. Even though the Tribe is majority owner of NAT, are 

you okay with Mr. Holoubek currently serving as President 

of NAT? 

A. Yes. 

Q. Why? 

A. He has  a high knowledge i n  tha t  field. He's very 

experienced. 

Q. So as somewhat the guardian for theTribe, you are 

okay with Mr. Holoubek? 

A. Yes. 
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Q. Peter, you said you served on the Board for five or 

six months. 

A. Yes. 

Q. Do you have a general idea of NAT's finances? 

A. A general idea, yes. 

Q. Based on your knowledge, do your other Board mFmbers 

have an idea what NATs financlais are? 

A. Yer. 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. 

11 A. Yes. 

12 BY MR. SWIER: 

13 Q. At this point, as the Treasurer for the Tribe, are you 

14 comfortable with the level of knowledge you have about the 

financials and how things work? 

A. Yes. 

Q. Earlier today Mr. Knudson brought up the fact that NAT 

50 far has generated and received a little bit over a 

million dollars in revenue. I s  that right? 

A. Yes. 

Q. And you were aware, at least generally, of that 

number? 

A. Yes. 

1 Q. Do new businesses always have start-up expenses? 

2 A. Yes. 

3 Q. Has NAT had start-up expenses? 

4 A. Yes. 

6 Q. The start-up expenses that NAT so far has spent, is it 

6 true that a majority, if not all, has been either the 

7 switched access fees you were temporarily receiving, or 

. 8  through loans fmm one of your partners, WideVoice? 

24 0. Peter, are you familiar with how businesses work? 

25 A. Yes. 

9 A. Yes. 

10 Q. I f  NAT hadn't received those loans from WideVoice, 

11 wouid NAT have been able to survive this long? 

12 MR. KNUDSON: Objection. Foundation. 

13 THE COURT: Overruled. You may answer. 

14 A. No. 

15 BY MR. SWIER: 

24 saying this is an agreement between theTribe and 

25 Freeconference, or is it an agreement between NAT and 

.. . 
1% Q. They kept you afloat? 

17 A. Yes. 

18 Q. Peter, you've seen the financiais and all the various 

I 9  charges. Based on your experience, and, again, as the 

20 Treasurer for the Tribe, do you believe those start-up 
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21 expenses are reasonable? 

22 MR. KNUDSON: Objection. Foundation. 

23 THE COURT: Overruled. You may answer. - 
24 A. Yes. 

25 BY MR. SWIER: 
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1 Q. Did it cause you any heartburn? 

2 A. NO. 

3 Q. You have to spend money to make money? 

4 A. Yes, sir. 

6 Q. Peter, are you familiar with the Marketing Fee 

6 ~greemenk between Native American Teiecom and 

7 FreeConfereneCaii? 

8 A. I haven't seen the  agreement personally, b u t  I know 

9 there is one. 

10 Q. Do you know who wouid have signed that agreement? 

11 A. I believe our current -- our  previous Chairman a t  t he  

12 t ime and Mr. Erickson. 

13 Q. Who is that? I'm sorry, who was your previous 

14 Chairman that signed the contract? 

16 A. Brandon Sazue. 

16 Q. And Mr. Sazue is no longer your Chair? 

17 A. No. 

18 Q. Who is your current Chairman? 

19 A. Mr. Duane Big Eagle. 

20 Q. And it's your understanding the contract was signed 

21 between then Chairman Sazue and who else? 

22 A. Mr. Ericbon. 

23 MR. KNUDSON: Objection. I'm confused. Are they 



1 FreeConference? I don't think it's been established which 1 A. Yea. 

2 it is. 2 Q. Do you want to keep your relationship that you have -. 
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5 Q. Peter, is this an agreement between Native American 

6 Telecom and FreeconferenceCali? 

7 A. Native American Telecom and FreeConferenceCall. 
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6 Q. And you said Mr. Sazue signed the agreement on behalP 

9 of Native American Telecom? 

10 A. As our Chalrman. 

Q. And Mr. Erickon signed the agreement on behalf of 

FreeConfarenceCall? 

A. Yes. 

Q. peter, whars your understanding of that Marketing Fee 

Agreement between Native American Telecom and 

FreeCOnferenceCall? How does it work? 

A. My understanding of it is that NAT gets 25 percent of 

the gross, and 75 percent goes t o  FCC. 

Q. Do you know why FCC gets that 75 percent, and the 

Tribe receives 25 percent of the gmss? 

MR. KNUOSDN: Objection. Misstates what the 

22 agreement says. 

23 THE COURT: Overruled. 

24 MR. KNUOSON: NO, Your Honor. It's not the Tribe 

2s that gets the 25 percent. 

I THE COURT: That's an area for cross-examination. 

2 Overruled. The answer will stand. 

3 MR. SWIER: I'll Clarify. 

4 BY MR. SWIER: 

5 Q. Native American Telecom receives 25 percent of the 

6 gmss revenue. Correct? 

7 A. Yes. 

8 Q. And the Crow Creek Sioux Tribe owns how much of Native 

9 American Telecom? 

10 A. 5 1  percent. 

I 9. Thank you. Peter, now that you know about the 

12 financial situation and these agreements, again, as the 

13 Treasurer for the Tribe, are you comfortable wlth the terms 

14 of that agreement? 

15 A. Yes. 

16 Q. Do you want to keep that relationship you have between 

your partners, Widevoice and Native American Telecom 

Enterprises? 

A. Yes. 

Q. Is It a good deal for the Tribe? 

A. I believe so. 

MR. KNUDSON: Objection. SpeCUlatlOn. 

THE COURT: Overruled. 

BY MR. SWIER: 

5 A. Yes. 

6 Q. Why? 

7 A. Well, ifit wasn't for FreeConferenceCall, there 

.8 really wouldn't be a NAT. 

9 Q. Because -- 

10 A. Because of the world marketing they do, and they do 

all the w o r k  

. So without FCC, zero percent of zero would be zero. 

Is that right? 

A. Exactly. 

Q. Peter, yau touched on this previously back in October, 

but I want to have you update the Court on NAT's efforts on 

the ~esewation. 

A. Okay. 

Q. Share with the Court the benefits that NAT provides to 

your Tribal memben. 

A. There's a number o f  different benefits. Because of  

22 the poverty there and the close to 90 percent Unemployment, 

23 a l o t  o f  our people cannot provide a phone o r  pay for a . . 
24 phone. Because o f  NAT, you know, them services are 

25 available, also wi th the Internet. 
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1 Q. Let's talk about that. Describe for the ludye the 

2 facility, the Internet facility that NAT has built an the 

3 Reservation. 

4 A. Are you talking the Internet Libraw? 

5 Q. Yes, the Internet Libraw, the Internet Cak. mey're 

6 interchangeable. 

7 A. Yes. 

8 Q. Talkabout that. Describe that for us. 

9 A. I t 's  an office i n  a Tribal administration building 

10 that  NAT refurbished. Provided probably - I can't 

I f  remember the exact number -- maybe seven or  eightmrnputers 

12 with a couple pr in ten and manltors, seven or eight 

13 monitors. I t ' s  free t o  the public. Anybody can come in 

14 there and get access to the computer and do whatever they 

I $5 need to do in there. There's always somebody there. ' 16 sometimes there's people waiting in line to get o n  there. 

17 Q. Before NAT built that I te rnet  library, did anything 

18 like that exist on the Resewation? 

19 A. No. 

20 Q. Did Sprint ever make efforts to put that type of 

21 infrastructure a t  the Reservation? 

22 MR. KNUDSON: Objection. Irrelevant. 

23 ' . M E  COURT: Sustained. 

24 BY MR. SWIER: 

25 Q, Is it a good deal for the Tribe? 25 Q. Are there any more physical structures that NAT has 
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2 A. Yes. There is a Learning Center there that was almost 

3 completely refurbished. 

4 Q. What did it used to be, Peter? What did the shell of 
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2 assisted your Tribal artisans. 

3 A. Some of the people have been able t o  sell their 

4 artwork online there in various parts o f  the country and 
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1 bullt for the Tribe and its members? 
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1 Q. Describe how the facilities provided by NAT have 

6 A. It used to be the old ambulance building, and the 

7 ambulance moved out of there, and it became a regular 

8 storage facility. 

9 Q. What has NAT taken with that old bullding and done' 

10 with it? 

11 A. They completely refurbished it, the outside and 

12 inslde. They are turning it into a Learning Center where 

13 people can have access t o  online classes and gat their GED 

1 5 the building used to be? 

14 through there. They can learn computer technical skills 

15 and a number of other things. 

16 Q. Before NAT, were those opportunities ever available on 

17 the Reservation? 

1 5 maybe around the world. 

18 A. NO. 

19 Q. Peter, I want to taik about the Learning Center. Did 

20 the Learning Center -- was the Learning Center going to 

21 open a few months ago? 

22 MR. KNUDSON: Objebion, Your Honor. This is all 

23 prior testimony now. 

24 MR. SWIER: Your Honor, if I may. 

9. Before NAT came, were those opportunities available to 

your tribal members? 

A. Very few. Very few. 

Q. This has made it much better for them? 

A. Yes, a lot easier. 

Q. Peter, talk about from an emergency communications 

perspective. How have NAT's effoits assisted the Tribe and 

its members with emergency services? 

14 A. There's probably 115 installations of the free phone 

15 service and free Internet service. I'll give you one 

16 instance of. how that helped here recently. 

17 Right now my Reservation i s  in the middle o f  a suicide 

18 epidemic. I got a call -- because of the recent suicide 

19 epidemic, myself and concerned community members of the 

20 Reservation there formed a Suicide Prevention Committee. 

21 About two weeks ago I got a call about 230 in the 

22 morning from a young gentleman who was contemplating 

23 suicide. He called me on one of those phones. 

24 Q. On oneof NAT's phones? 

I A. From what I understand or what I remember, It was 1 afford a phone. I got up and got out of bed and rushed 

2 supposed t o  open i n  October, but since Sprint hasn't paid 2 over there and prayed with him and talked with him. Prettv 

25 THE COURT: Overruled. You may answer. ' 

3 their bills, it's e n d  of in limbo right now. 

4 BY MR.SWIER: 

5 Q. There's no money to pay to open? 

6 A. NO. 

Zb A. Yes. Before that I don't believe they were able t o  

3 much talked him out of doing what he was trying t o  do. 

4 Q. You were successful? 

6 A. Yes. But then there's some of our people, you know, 

6 they are able t o  call the ambulance service, the police 

( 7 Q. Peter, I want to talk about NATrs efforts and how . ( .7 station, and any other emergency facility there on the 
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8 they've assisted with economic development on the 

9 Reservation. Can you explain that to the Court, please? 

10 A. They are actually one of the employers of the 
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11 Reservation. There aren't very many employers there as it 

12 is. But over the summer when they were doing installations 

13 of the free phone service, free Internet service, I think 

$4 they employed a total of maybe 10 people for a couple 

I 5  months there in the summer. They were local enrolled 

16 members, with the instruction of Tom Reiman and his son, 

17 who was training our people on how to install these. I 

18 think currently there is a total of four employees that 

19 help oversee the Internet Library. 

20 Q. Before NAT made these efforts on the Reservation, had 

21 that ever happened before? 

22 A. NO. 

8  enervation. 
0 Q. Before NAT, were those type of services available to 

10 your members? 

11 A. Veryfew. 

12 Q. When you say "very few." why is that? 

13 A. Because of the poverty there. I t 's hard t o  pay the 

14 phone bills o r  pay any bllls, as a matter of fact. 

15 Q. Because ofthe poverty on the Reservation, it would be 

16 extremely difflcuit for most of your members to pay a 

17 standard Verizon cell phone fee? 

18 A. Yes. 

19 Q. Would i t  be difficult, if not impassible, for you1 

20 members to afford a Sprint ceil phone package? 

21 A. Yes. 

22 MR. KNUDSON: Objection. Foundation. 

23 Q. Peter, I h o w  you are proud of your people being v e y  

24 good artisans. Correct? 

25 A. Yes. 

23 THE COURT: Overruled. 

24 A. yes. 

25 BY MR. SWIER: 
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1 Q. Would i t  be difflcuit for your members to afford 

2 really any type of commercial cell phone package? 

3 A. Yes. 

4 Q. so what mie does NAT then, to fill that gap, what 

1 available on the Reservation? 

- 2  A. Yes. 

3 Q. But, again, why can't that be used by the majority of 

4 members? 

5 role do they play? 

6 A. m a l o t  of instances they play a b ig  mie, because 

7 It's a f ree phone service. 

8 Q. And that's subsidized by NAT? 

9 A. Yes. 

10 Q. As Treasurer of the Council and a Board member of NAT, 

11 do you think that's a reasonable expenditure of funds? 

5 A. Because of the  high unemployment rate. 

6 Q. can people afford to pay for that commercial service? 

7 A. Most of them, no. I ' m  no t  aware o f  any, anyway. 

8 Q. Do you know whlch commerciai companies provide cell 

9 coverage on-the Reservation? 

10 A. I believe Alltei is  t h e  biggest one, Verizon, and 

11 maybe a i l t t le b l t  o f  ATET. 

12 A. Yes. 

13 Q. Peter, you indicated the makeup of NAT's Board is the 

14 Tribe as majority owner and two privately held companies, 

15 WldeVoice and Native American Teiecom Enterprise. I s  that 

and private entity palinerships that occurred on the 1 19 Q. ~ e t  me ask you this: If the Tribe can recelve 

12 9. Peter, are you aware of what are called Universal 

13 Service Funds or USF? 

14 A. Yes. 

15 9. Generally are you aware of those? 

right? 

A. Yes. 

. ~ e f o r e  NAT, describe for the court the level of Tribal' 

16 A. That's pret ty much a government handout. 

17 0. It's a subsldy from the government? 

18 A. yes. 

THE COURT: Overruled. You may answer. 1 23 standing there in f ron t  of the  government w i t h  our hand 

Reservation. 

MR. KNUOSON: Objection. This is definiteiy from 

pnor testimony. Cumulative. 

20 subsidies for some of these services, why don't you? 

21 A. Because we want  t o  make our  own way. We're t i red  o f  

22 handouts. Like I said in t h e  last  hearing, we're t i red  o f  

A. I only know o f  one. That has to be the  only grocery 

store them on the Reservation, between the  Triba and the 
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private entity. 

BY MR. SWIER: 

Q Peter, I think you said this before, but how many 

high-speed broadband and telephone installations has NAT 

installed on the Reservation? 

A. I believe r ight  arolind 115. 

Q. Before NAT, were any of those broadband installations 

and telephone instailations avaliabie? 

A. NO. 

Q. Did Tribal members receive any type offree 

relecommunicatlon servlces before NAT? 

A. NO. 

9. Who covers the cost of those services, Peter? 

A. What do y o u  mean? 

Q. Who subsidizes these services for your Tribal members? 

A. The NAT services? 

Q. Yes. 

A. Native American Telecom. 

Q Were any of those services you've described ever 

provided by anyone previously? 

A. NO. 

24 out, beggins for everything we need. W e  wan t  t o  stand on 

26 our own t y o  faat. We want financial fraadom. Wa baeisaily 
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1 want  t i  make our own way. 

2 Traditionally our people were highly adaptable, 

Q. slnce NAT came on the Reservation, have there been any 

other oppoliunities like that that have arisen? 

A. No. 

6 handout and running a private business, what would the 

7 Tribe choose? 

8 A. We'd run a private business. 

9 Q. Peter, what's the general consensus of your members 

10 regaming NAT and its effolis? 

11 A. They are al l  very  happy they're present there, and 

12 very  fortunate t o  get the  services that NAT provides. 

3 extremely resourceful, and extremely hard  working. There's 

4 a movement across Ind ian Country t o  ge t  back t o  that. 

5 Q. so if you had a choice between receiving a government 

13 MR. SWIER: May I approach, Your Honor? 

14 THE COURT: You may. 

15 BY MR. SWIER: 

18 Q. Peter,'~'m going to show you what has been marked 

17 Defendant's Exhibit 29. Do you see that? 

18 A. Yes. 

19 Q. I'll put that up on the screen far you. Peter, you 

20 talked earlier, just touched on it, about employment 

21 oppoliunlties for your members through NAT. Is  that 

22 correct? 

23 A. yes. 

24 Q. And what is Exhibit 291 Can you read what i t  says a t  

25 Q. Peter, other than NAT, is there cell phone coverage 1 25 the top of Exhibit 291 
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I A. "Jobs created b y  NAT." 

2 Q. Let's look at that Exhibit 29 a moment. Tell me if 

, 3 I'm reading this wrong. I n  February of 2010 it looks like 

(- .: 4 M T  employed approximateiy Lwo full-time e r n p i o ~  Is 

5 that right? 

6 A. Yes. 

7 Q. I n  March of 2010 it looks iike about three. 

8 A. Yes. 

9 Q. Same in April, same in May. Correct? 

10 A. Yes. 

11 Q. I n  lune i t  looks like we have four full-time . 
12 employees. I s  that right? 

13 A. Yes. 

14 Q. I n  July we have 10. Correct? 

15 A. Yes. 

16 Q. August, we have nine. September, it looks like we 

17 have eight. October, seven. Then as it gets colder in the 

18 winter, probably the construction jobs decrease. I s  that 

19 right? 

20 A. Yes. 

21 Q. And it's your understanding that as of February 11 of 

22 2011, just a week or two ago, how many full-time employees 

23 does NAT provide on the Reservation? 

24 A. Four. 

25 C?. m terms of a private employer on the Reservation, is 
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I anybody bigger than NAT? 

2 A. Other than the grocery store there and a gas station 

3 there that i s  owned b y  a Tribal member, no. 

4 9. Any privately-held company, other than that one, do 

5 you have any other employment on the Reservation? 

6 A. No. 

7 Q. So anywhere from two to ten private jobs. I s  that a 

8 big deal on the Crow Creek Reservation? 

9 A. I t 's  huge. 

10 Q. There was a comment made earlier during Mr. Cestero's 

11 testimony that it looked iike your members were paid 

I 2  approximateiy $1,900 in payroll last month. Do you 

13 remember that? 

14 A. Yes. 

15 Q. I think we figured those jobs come out to about $10 an 

16 hour. Do you remember that? 

17 A. I thinkso, yes. 

I 8  Q. Is a private job that pays your members $10 an hour a 

19 big deal on the Reservation? 

20 A. Yes, it is. 

21 Q. Are those jobs available through anyone other than 

22 NAT? 

23 A. No, n o t  a t  $10 an hour. 

24 Q. Peter, I know you are going to get asked this 

25 question, so I 'm  just golng to ask it. You talked about 
Jill M. Connel 
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the economic development impact on the Reservation. Has 

the Tribe Qr NAT hired a third-party consultant to do any 

type of formal economic analysis of NAT? 

A. NO. 

Q. Why? 

A. Can't afford it. 

Q. As the Treasurer of the Tribe, can you see the 

economic advantages that NAT has provided? 

A. Yes. 

Q. Any doubt? 

A. NO. 

a. It's not coming from anywhere else? 

A. NO. 

Q. Peter, you talked earlier about that the Learning 

Center was hopefully going to open in October of 2010 

Correct? 

A. Yes. 

Q. You said i t  didn't open. I s  that right? 

A. ~ i g h t : '  

20 Q. Dd you know how many full-time jobs the Learning 

21 Center would have provided for your members? 

22 MR. KNUDSON: Objection. Foundation. 

23 THE COURT: Overruled. You may answer. 

24 A. If I remember right, s ix  t o  eight. 

25 BY MR. SWIER: 
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1 Q. Is thatfull-time? 

'2 A. Yes. 
3 Q. Peter, what would be the impact on your Reservation 

4 for an additional six to eight full-time privately-paid 

5 jobs? 

6 A. That would be  a huge impad.  

7 Q. Has NAT done everything they told you they were going 

to do so far with infrastructure and buiidouts and 

investment? 

A. Yes. 

Q. IS NAT a big deal on the Reservation? 

A. Yes, it is. 

Q. Based on the current economic conditions, is NAT 

irreplaceable on the Reservation? 

A. Yes. 

MR. SWIER: I don't have any further questions. 

Thank you: 

THE COURT: Mr. Knudson? 

MR. KNUDSON: Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. KNUDSON: 

22 Q. Mr. Lengkeek, pleasure to see you again. we met 

23 yesterday. Do you recall? 

24 A. Yes, sir. 
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15 Q. Do you understand, from listening to the prior 

16 testimony of Carlos Cestero, the financial records are kept 

17 In Long Beach, California? 

16 A. yes. 

19 Q. And Tom Reiman, who is one of the founders of NAT, 

20 lives ln Sioux Falls. Correct? 

21 A. Yes. 

- '  

22 Q. And Mr. Gene DUordy, another one of the founders, 

23 lives out of state, as well. Correct? 

24 A. yes, sir. 

Motion Hearing 
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1 remember that? 

2 A. Yes. 

3 Q. m that deposition you were swam to tell the truth. 

4 m ' t  that right? 

5 A. Yes. 

6 Q. YOU were sworn today to tell the truth. 

7 A. Yes. sir. 

8 Q. I believe you testified in response to Mr. Swier's 

9 quesaons that NAT is based on the Reservation. Is that 

10 your testimony? 

11 A. Bcuseme? 

12 Q. l beiieve you temfied that you understood that NAT , ' 

13 is based on the Reservation. Correct? 

14 A. Yes. 

25 Q. NOW, do you know who the Native Amerlcan Telecom 
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1 1 Enterprise members are on the Board of NAT? 

2 A. I believe Tom Reiman and Gene Delordy. 

3 Q. They are entitled to three, aren't they7 Native 

4 American Telecom Enterprise is entitled to three membenl 

5 A. Yes. 

6 Q. Who is the third member for Native American Telecom 

7 Enterprise? 

8 A. I believe Native American Telecom Enterprise is 

9 Tom Reiman and Gene Delordy. Native American Telecom, 

10 is myself, Eric Big Eagle, and Shannon Shields. 

11 Q. Doesn't the Joint Venturn Agreement bringing the ' 
12 Tribe, Enterprise, and Widevoice together call for a Board 

13 of nine members? 

14 A. yes. 

15 Q. Sa DeJordy and Reiman are entitled to another member 

16 on the Board. Are they not? 

17 A. To te l l  you the truth, I believe I've only seen their 

I 8  names on  there for  enterprise. 

19 Q. Now, you were asked a little bit how mmforfable you ' 
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1 Q. You only talked to him on the phone? 

2 A. Yes, slr. 

3 Q, So I believe you also testified yesterday, with .. . 
4 respem to the Learning Center that Mr. Swier just 

5 inquired, that you, in fact, have never seen the building. 

6 Have you? 

7 A. I've seen the outside of it. I haven't walked u p  and  

8 looked on the inside. 

9 Q. Didn't you testify you hadn't been inside the Learning 

10 center? 

11 A. Yes, that's what I just said. I haven't been inside . . 
12 ofit. 

13 Q. So'since you've became a Board member of NAT, you've 

14 never gone inside the Learning Center? 

A. NO. It hasn't been opened yet. 

9. You haven't gone inside to see the status of the 

Construction. Have you? 

A. No. 

Q. Before you became a Board member, I think you 

testified theither two Board members of NATfrom the Trlbe 

also joined on in November of 20101 

A. Yes. 

Q. Before that, who were theTrlbal members on the Board 

of NAR 

25 A. I don't know who was on before that. 

1 Q. You don't know who you replaced? 

LLC, 

3 Q. 1'think you testified that Midstate Communications 

4 provides services to the Crow Creek Reservation. Correct? 

5 A. Yes, sir. 

6 Q. That's a traditional land line? 

7 A. Yes, sir. 

8 Q. I n  fact, 1 believe you testified they pmvlde kind of 

9 a lifeline service to the Reservation? 

10 A. Yes. - -  

11 Q. They can get services as low as five dollars a month? 

12 A. For the elders w i th  disabilities o r  sicknesses. 

13 Q. And also people who are in povew, as well? 

14 A. That's not my  understanding o f  it. 

15 Q When I asked you about Universal Service Funding 

16 yesterday, you testlfled you never heard of the term 

17 before. Isn't that true? 

18 A. True.. . 

19 Q. So,, likewise, since you hadn't heard of it before, no 

20 are with Jeff Hoioubek running NAT today. Rlght? 20 one at NAT had ever recommended that Tribal members apply 

21 A. Yes. 21 for Universal Service Funding. Correct? 

22 Q. Now, isn't it true, when I took your deposition, that 22 A. say that again. 

23 you didn't recognize Mr. Hdoubek when you saw him? 23 0. Well, since you hadn't heard of Universal Service 

24 A. No. That's the first t ime I met him face t o  face 

25 yesterday. 

24 Funding before, is it also fair to say you never heard 

25 anyone from NATrecommend that Tribal members apply for 
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1 8 from Sprint? 

9 A. NO. 

10 Q. DO you know how much it would cost to purchase 

, 11 services from AT&T for ceii phone service on the 

12 Reservation? 

13  A. No. 

14 Q. Now, I believe you testified there are four people' 

15 working full-tlme at the Internet Cafe? 

18 A. Yes. 

17 Q. The hours of operation are from 8:00 to 5:00? 

18 A. Yes. 

19  Q. Monday through Friday? 
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1 Universal Service Funding support? 

2 A. Yes. 

3 Q. And are you aware you can get subsidized telephone 

4 service through Universal Service Funding from Verizon 

5 Wireless? 

6 A. I wasn't aware of that. 

7 Q. DO you know how much it costs to purchase services 

8 seli their art or cmftwork on the Internet today? 

S A. About that, yes. I don't know the exact number. 

10 That's from what I was told. 

11 Q. So you only heard that secondhand then? 

12 A. Yes. 

13 Q. You haven't independently tried to verify that number? 

14 A. No. 

15 a. Of these people you heard were selling their arts and 

16 crafts on the Internet today, didn't some of them seli 

17 their arts and crafts before NAT arrived? 

18 A. Just there locally. You don't receive the good prices 

19 on the artwork selling locally versus selling state-wide, 
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1 A. Yes. 

2 BY MR. KNUDSON: 

3 Q. So you are quite dependent on what the Free Conference 

4 Corporation people tell you about the state of affairs of 

5 NAT. Isn't that true? 

.% A. Yes. 

7 Q. Now, you testified that about 10 people are seeking to 

120 A. yes. 1 20 country-wide, or even internatlonally. 

21 Q. So it's open approximately 40 hours a week. Is that 

22 correct? 

23 A. Yes. 

24 Q. Ail four peopie that work for NAT are there at the 

21 Q. Have you ever looked into, you personally, have you 

22 ever tried to measure how much these artists'saies have 

23 increased since NAT arrived? 

24 A. No. 

25 same tlme? 
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1 A. NO. 

2 Q. At least four members. How many hours per month do 

3 they work for NAT? 

4 A. I have no idea. I don't involve myself with the 

5 day-to-day workings of the Internet Library. 

6 Q, You're a member of the Board of NAT, and you never 

7 Inquired as to how many hours each one of these Tribal 

8 members works for NAT? 

25 Q. Before NAT arrived, was there Internet on the 
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1 Reservation? 

2 A, Yes. 

3 Q. Who provided that service? 

4 A. ~ids;ate. 

5 Q. Anyone else? 

6 A. NO. Just Midstate, I believe. 

7 Q. Do you know if Midstate provided broadband services? 

8 A. I guess I don't -- I don't think it was broadband. I 

9 A. No. Like I said earlier, I wear many, many hats 

10 there. I just can't concentrate on NAT's day-to-day 

11 workings on a daily and all-day basis. 

12 Q. What are your other duties on the Reservation that 

13 keep you so busy? 

9 think it was the old type, you know, the -- I can't even 

10 think of the name of what they used to call it. I think 

I1 now it% the DSL. 

12 0. So they had OSL service on the Reservation before NAT? 

i 3  A. 0n the northern part of the Reservation. 

14 A. Tribal leader. That entalls everything from 

15 safeguarding the funds, looking for economic stimulus, 

I 6  economic progress. lust  generally trying to  make the 

17  Reservation a better place. 

14 Q. And that was provided by Midstate? 

15 A. No, that was provided by -- 
16 Q. Another carrier? 

17 A. No, I don't. Not right offhand. 

18 Q. Would i t  be fair to say you devote the majority of 

19 your time towards Tribal affairs versus those of NAT? 

20 A. Yes. 

21 Q. Would you say the same is true for the other Tribal 

22 members or Board members of NAT? 

23 MR. SWIER: Objection. Specuiation. 

24 THE COURT: Overruled. You may answer, if you 

25 know. 

18 Q. It was another carrier, though, obviously. 

19 A. Not all across the Reservation. Just on a certain 

20 part of the Reservation that's closer to the capital in 

21 Pierre. 

22 Q. Now, tell me what you understand Free Conferencing 

23 Corporation to do. 

24 A. They are basically out there marketing for us. 

25 Q. What do they market? 
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I A. Native American Telemm. 

i 2 Q. What kind of service does Free Conference Corporation 

3 Provide? 

4 A. What kind of service? 

5 Q. Yes. 

6 MR. SWIER: Asked and answered, Your Honor. He 

7 answered they provide marketing service. 

8 THE COURT: Overruied. You can answer. 

9 A. They provide marketing service for Native Amerlcan 

10 Telecom. 

I 1  BY M R  KNUDSON: 

12 Q. Have you ever heard they might be offering a 

13 conference bridge service to people outside the 

14 Reservation? 

15 A. Yes. I've heard something like that. 

16 Q. Weii, could you pick up whatk been marked as 

17 Piaintiws Exhibit A? 

18 MR. KNUDSON: May I approach? 

19 THE COURT: You may. 

20 BY MR. KNUDSON: 

I 21 Q. Mr. Lengkeek, I can help you tornove this along. Here 

22 is the exhibit. I'Ii ask you to turn your attention to the 

23 very last page of it, Page 83. 

24 A. Yes, sir. 

9. Can you see Page 83, sir? 
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A. Yes. 

Q. Do you see the income that NAT has recorded on its 

Pmfit and Loss Statement for 2010? 

A. Yes. 

Q. It's $1,148,000 and change. Correct? 

A. Yes. 

Q. Isn't it true you didn't know until yesterday that NAT 

reported that much income for 20101 

A. Yes. 

Q. SO until yesterday, you hadn't heard that information, 

and today is the first time you've seen this Profit and 

LOSS Statement. Isn't that true? 

A. Yes. 

Q.. In  fact, you only recently learned that Free 

Conference Corporation received 75 percent of the gross 

revenues of NAT. Isn't that true? 

A. Yes. 

Q. You were told that when, sir? 

A. I received a lot of the financial documents probably 

March 3.201 
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1 Corporation was taking in 75 percent of the revenues of 

2 NAT? 

3 A. Yes. 

4 Q. Isn't it also true that the Tribe has not received any 

5 money from NAT? 

6 MR. SWIER: Objection, Your Honor. Thavs a 

.7  misstatement of the facts. We've already Qlked about the 

8 infrastructure investment that's been made on the 

9 Reservation through NAT. 

10 THE COURT: Overruled. You may answer 

11 A. what was the question? 

12 BY M R  KNUDSON: 

13 Q. Isn't ittrue the Tribe has received no money from 

14 NAT? -.  
15 A. No actual dollar bills. But we have received the 

16 refurbhhing of a building for the Learning Center. We 

have received the Internet Library. 

Q. My question to you was, isn't it true theTribe has 

received no money from NAT. Isn't that correct? 

A. Yes. 

9. Isn't k also the case that the Tribai Utility 

A u t o  didn't have any members on the Board until 

September of 20107 

A. I f  I remember right, the Tribal Utility Authoriw was 

put in place years ago, 1997, and from my understanding, 
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when this was first brought to the prior Council, probably 

18 to  20 months ago, there were members placed on there. 

Then when the new Council took over, which I am a part of, 

we appointed four members to that Utilities Council. 

Q, Isn't it true September 9, 2010, a Tribai Council 

adopted a Resolution appointing four members to the Tribai 

Utliity Authority Board? 

A. Yes. 

Q. And there were no Board members before that action. 

Isn't that true? 

A. I don't even know their names. 

Q. My question to you is, were there really any Board 

members on the Board of the Tribal Utility Authority before 

this Resolution was adopted September 9, 2010) 

A. To my understanding, there was, but I don't know who 

they were. It don't seem right t o  have a Board with no 

members. 

MR. KNUDSON: No further questions, Your Honor. 

THE COURT: Thank you. Mr. Swier? 

I 20 two weeks ago, and the rest of the Board members have all 1 20 REDIRECT EXAMINATION I 
21 received them, but because I'm so busy, I haven't been able 

22 to take in on most of the conference calls and confe'rence 

23 meetings that goes on with the Board. I would probably 

21 BY MR. SWiER: 

22 a. Peter, Mr. Knudson asked you a series of questions. 

23 I'm going to take them in the order he gave them to you. 

1 24 have t o  say a couple weeks ago. 1 24 He indicated, of course, the book, the financial books of I 
25 Q. Only two weeks ago you learned Free Conference 125 NAT, those are kept for you in Long Beach, Callfornla. 
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1 Aren't they? 

2 A. Yes. 

3 Q. Who keeps those books for you? 

4 A. Widevoice. 

5 Q. Who, in particular? 

6 A. Mr. Cestero. 

7 Q. Peter, are you okay, as a Board member, with the bean 

counting of NAT being done with experiencedaccountalts in 

Long Beach? 

A. Yes. 

Q. DO you think that's unreasonable? 

A. NO. 

Q. Peter, how were you chosen to  be on the Board again of 

NAP 

A. I volunteered for it, and at the same time I was 

16 appointed by the rest of the Council members. 

17 (1. YOU indicated that you had some predecessors who 

18 served on the 8oard of NAT before you. Is that right? 

19 A. Yes. 

20 Q. Peter, Mr. Knudson also asked you about Universal 

21 Service Funds or USF handouts. Explain to the Court again 

22 why you don't want to accept those government handouts. 

23 MR. KNUDSON: Objection. Cumulative. 

24 THE COURT: Sustained. 

25 BY MR. SWIER: 
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1 Q. Mr. Knudson also asked you about Sprint and their 

2 services or some of the other big carr ied services on the 

3 Reservation. Is that right? 

4 A. Yes. 

5 Q. What do those big carriers do to market their services 

to the members of your Tribe? 

A. I haven't seen any of them there doing anything. 

Q. Why do you think that is? 

MR. KNUDSON: Objection. Specuiation. 

THE COURT: Overruled. You may answer, if you 

know. 

A. I would say because there's no oppoeunity there, or 

very little opportunity for customers and for people to pay 

their bills. 

BY MR. SWIER: 

Q. I n  other words, it doesn't help the carriers, bottom 

line. I s  that right? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Sustained as leading. 

BY MR. SWIER: 

Q. Based on the poverty rate of your people, do you think 

22 Sprint can make any money out on the Reservation? 

MR. KNUDSON: Objection. Leading. Foundation. 

THE COURT: Sustained as leading. 

25 BY MR. SWIER: 
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1 Q. Describe for the Court what Sprint has ever done on 

2 the Crow Creek Reservation. 

3 MR. KNUDSON: Objection. Irrelevant. 

4 THECOURT: Overruled. You may answer. 

5 A. Nothing. 

6 BY MR. SWIER: 

7 Q. What has ATET ever done on your Reservation? 

8 A. Nothtiig. 

' 9  Q. what has Verizon ever done on your Reservation? 

10 A. Nothing. 

I 1  Q. What has Aiitel ever done on your Reservation? 

12 A. Nothing. 

13 Q. What has NAT done on your Reservation? 

14 A. They've provided jobs. They provided phone access, 

15 Internet access, access to emergency services, and 

16 hopefully if Sprint and the other carriers pay their bills, 

17 they will provide revenue. 

18 Q. Peter, are you comfortable wlth your bus~ness partnen 

19 with NAT' 

20 A. Yes. 

21 Q. Peter, are you a smart guy? 

22 A. I like to think so. 

23 Q. Are you stuPld7 

24 A. Well,not all the time. 

25 Q. Depends l f  I ask your wife? Okay. Peter, can 
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I somebody fmm outside the Reservation come and take you by 

2 the hand and simply lead you to wherever in the galaxy you 

3 want togo? 

4 MR. KNUDSON: Objection. Argumentative. 

5 Speculation. 

6 THE COURT: Sustained. 

-7 BY MR. SWIER: 

8 Q. Peter, can out-of-Reservation companies come in and 

9 pull the wool over your eyes regarding a business venture? 

10 MR. KNUDSON: Same objection. 

11 THE COURT: Sustained. 

12 BY MR. SWIER: 

13 Q. What are your thoughts of how you, as a Board member, 

14 and your fellow Tribal Board memben, handle your duties 

15 for NAT? 

16 MR. KNUDSON! Objection as to  foundation as to 

17 the other members. 

18 THE COURT: Sustained as to the other members. 

19 But he can go ahead and answer regarding hlmseif. 

20 A. Can you repeat that? 

21 MR. SWIER: lili, can you read that back, please? 

22 (The requested portion of the record was read by the 

23 reporter.) 

24 A. What are my thoughts on how we handle the duties of 

25 NAT? 
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1 BY MR. SWIER: 

2 Q, Are you engaged? 

3 A. Yes. 

4 Q. Are you engaged, to the best of your ability, based on 

5 the other numerous duties you told Mr. Knudson you do? 

6 A. As much as I can, yes. 

7 Q. Do you believe your fellow Board members are of that 

8 same thlng? 

9 MR. KNUOSON: Objection. Same. Foundatlon. 

10 THE COURT: Susmlned. 

11 BY MR. SWIER: 
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1 A. Yes, sir, very hard. 

. 2  Q. When you work, when you provide a service to someone, 

3 do you expect to be pard? 

4 A. Yes. 

5 Q. Is NAT providing a service to Sprint? 

6 A. Yes. 

7 Q. Is NAT being paid for the service ~t provldes Sprint? 

8 A. No. 

9 Q. Do you feel sprint should pay for the service that NAT 

10 provldes? 

11 A. w h y  not? Everybody in this room, they provide a 

1 Board members been kept apprised of the nnanclals of NAT? 1 A. Yes. 

2 A. To the  best of my knowledge, yes. 2 Q. You understand Verlzon offers cell phone service on 

12 Q. Peter, do you have monthly Board af Director meetings 

13 for NAT? 

14 A. I n  the past It was monthly. But here recently, they 

15 are starting t o  meet weekly. 

16 Q. Is  it your understanding that your predecessors on the 

17 Board during the meetings received flnanciais? 

18 A. Yes. 

19 Q. So the financiais have been provided to your Board 

20 memben slnce pretty much when NAT became a telephone 

21 provider. I s  that fair? 

22 MR. KNUDSON: Objection, Leading. 

23 THE COURT: Sustained as leading. 

24 BY MR. SWIER: 

26 Q To the best of your knowledge, have your prevlous 
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3 Q. so we have monthly Board caiis, conference calls, that 

4 have now turned into weekly cails. Right? 

5 A. Yes. 

12 service. They expect t o  get paid. You are supposed to  pay 

13 your bills. 

14 Q. Has Splint paid its biiis? 

15 A. No. 

16 MR. SWIER: NO further questions. 

17 THE COURT: Mr. Knudson? 
. . 

18 RECROSS-EXAMINATION 

19 BY MR.KNUDS0N: 

20 Q. Didn't you just testify that Alltei has done nothing 

21 on your Reservation? 

22 A. Yes. 

23 9. You have an Ailtel cell phone, don't you? 

24 A. Yes. 

25 Q. It works an the Reservation, doesn't it? 
. . 
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6 Q. Are you cornfartable with those weekly calls? 

7 A. Yes. 

8 Q. Do you think thaCs a good thing? 

9 A. Yes. 

10 Q. 00 you and your Board members make every effort to 

11 attend those Board meetings? 

12 A. Yes. 

13 9. Peter, Mr. Knudson asked you, "Why hasn't the Tribe 

3 the Reservation? 

4 A. Yes. 

5 9. I n  fact, it's an eiigibie teiecommunlcationS carrier, 

6 and I t  provides subsidized cell phone service on the 

7 Reservation? 

8 A. Whodoes? 

9 Q. verizon. Do you know that? 

10 A. No. Alltel is  the one there wi th  the best coverage, 

I1 but w e  have t o  travel over an hour away to  the Alltel 

12 office. 

1 13 Q. Now, you said the money that went into NAT went to the 

14 received any money?" Explain to the Court why the Trlbe 

15 hasn't received any money. 

16 A. Well, it's a new business startlng out, and all new - 

17 businasses incur a lot  of costs. I n  the beginning --I 

18 just learned there was money coming in, a l itt le over a 

14 people who put the money in. Is that right? 

15 A. As far as I understand. 

I 6  Q. How much money has Free Conferenclng Corporation put 

17 into NAT? 

18 A. I don't know r ight off the top o f  m y  head. 

19 mill ion dollars. Most o f  that was paid back t o  the people 

20 and the organizations that  put  up the money. 

21 I would have t o  say when we were close to  getting 

22 payments from that  or receiving revenues from that is about 

19 Q. Are you aware that Sprint paid its last invoice of 

20 NAT's in February of 20107 

21 A. Yes. 1 was just made aware o f  that. 

22 Q. That happened before you became a member of the Board 

23 the t ime  when Sprint and the other providers quit paying 

24 their bills. 

25 Q. Peter, you work. Right? 

23 of NAT. Isn't that true? 

24 A. That was February of 2010, yes. 

25 Q. Have you gone back to look a t  the financial records of  
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I NAT since you joined the Board of NAT? 

2 A. No. 

3 Q. Are there any financiai records on the Reservation 

4 pertaining to NAT that you could go look at? 

6 A. Yes. 

6 Q. Where are they? 

A. In my  Mice. 

Q. You never looked at them, though? 

A. Yes, I 've skimmed through them. 

Q. Have you skimmed through the records before you became 

a Board member? 

A. NO. 

Q. So you don't know the financial history of NAT prlor 

to becoming a Board member. Do you? 

A. NO. 

16 Q. Since becoming a Board member, ail you've done is skim 

17 those records. Is that correct? 

18 A. Yes. 

19 MR. KNUDSON: No further questions. 

20 THE COURT: Mr. Swier? 

21 MR. SWIER: No further questions. Thank you. 

22 THE COURT: You may be excused then. Thank you. 

23 (Witness excused) 

24 THE COURT: Mr. Swier, you may call your next 

25 witness. 
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1 MR. SWIER: Thank you, Your Honor. We would have 

no further witnesses at this time. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: We have one. We'ii call Amy 

Clouser. 

AMY CLOUSER, 

called as a witness, being first duly sworn, testified as 

foilows: 

DIRECT EXAMINATION 

BY MR. KNUDSON: 

Q. Good afternoon, Miss Ciouser. I f  you wouid be so kind 

to tell the Court and courtroom your name and how you spell 

13 it. 

14 A. My name i s  Amy Clouser. A-M-Y GL-DU-S-E-R. 

15 Q. Miss Clouser, tell me about your employment experience 

16 at Sprint. 

17 A. I started a t  Sprint in March of 1998 with Sprint 

18 Publishing and Advertising. 

19 Q. b that theyellow Pages? 

20 A. Yes. 

21 Q. Then what did you do? 

22 A. I worked i n  the  Billing and Collections Department. 

23 Q. Then where did you go? 

24 A. I n  March 2001 I applied for  and was offered a position 

1 Q. What are your duties as an Access Verification 

2 Analyst? 

3 A. I audit and process invoices for Sprint Long Distance. 

.4 Q. Those invoices come from whom? 

5 A. It comes from various telephone companies. 

6 Q. Would that include the invoices that were sent by CABS 

7 Agent on behalf of NAT? 

8 A. Ye.. 

9 (1. You are familiar that there is a dispute here between 

10 Sprint and NAT over the payment of certain invoices. I s  

11 that right?. 

12 A. Yes. 

13 Q. when did the dispute with NAT arise? 

14 A. I n  February 2010. 

15 Q. What happened? 

16 A. At that t ime w e  received an invoice with significant 

17 charges that w e  reviewed and found that  it was f o r  toi l  

18 fraud minutes o f  use. 

MR. SWIER: I'll object, Your Honor, and ask that . . 
be stricken, the fraud comment. Thal's obviously a 

mlscharacterization. 

THE COURT: Overruled. The answer will stand. 

MR. KNUDSON: Thank you, Your Honor, 

BY MR. KNUDSON: 

Q. Prior to that invoice, had Sprint paid invoices sent 
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on behalf of NAT? 

2 A. Yes. w e  paid t w o  invoices. 

3 Q. When was that? 

4 A. For the Dsember 2009 and January 2010 invoices. 

5 Q. Do you recall how much the December 2009 invoice was? 

6 A. It was for $18,544.26. 

7 Q. Then the lanuary invoice, ma'am? 

8 A. It was $10,911.96. 

9 Q. How did Sprint pay those invoices? 

10 A. They were paid by check t o  CABS Agent. 

il Q. ARer you did your audit for the third invoice, what 

12 was the decision made regarding that invoice? 

13 A. The decision was made t o  dispute the charges. 

14 Q. What does that mean? 

15 A. That we determined access pumping, and that  the 

16 charges were invalid. 

17 Q. When you dispute them, what do you do? 

18 A. We submitted a Dispute Detail Report to the billing 

'19 party.. 

20 Q. Who is that? 

21 A. CABS Agent. 

22 (1. Did you do anything about the first two invoices that 

23 you paid? 

24 A. Yes. We disputed those invoices i n  arrears, and 

25 with Access veriflcation as an Access Auditor 11. 25 submitted Dispute Detail Reports for those charges, as 
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1 well. 

2 Q. Did you request a refund? 

3 A. Yes. 

4 Q. Has that refund request been granted? 

6 A. NO. 

6 Q. You've looked at -- have you performed what would be a 

7 minutes of usage analysis of NAT's traffic to Sprint? 

8 A. Yes. 

9 MR. KNUDSON: If I may approach, Your Honor. 

10 THE COURT: YOU may. 

187 

1 Q. Let's go to the top line. "Terminatlng OCN 424F." 

2 What is that? 

3 A. OCN is Operating Carrier Number. 424F is  NAT's as 

4 assigned by NECA. 

-5 Q. Bywhom? 

6 A. National Exchange Carrier Association. 

7 Q. What does the next line, "Type FGD," mean? 

8 A. FGD signifies long distance. 

9 Q. Then we have a "Start Date." What Is that? 

10 A. That's the  date range for the  calls. 

11 BY MR. KNUDSON: 

12 Q. Miss Clouser, I'm handing you what's been marked as 

13 Plaintiffs Exhibit F. Take a moment to look at that, ' 

14 please. Can you Identi@ that exhibit? 

15 A. Yes. 

16 Q. What is It? 

17 A. This i s  f rom an Excel spreadsheet that  I created from 

11 Q. So these are calls fmm December 1 through December 

12 31, 2010) . , 
13 A. Correct. 

14 Q. Then there's a listing, "Conference MOU." Can you say 

I 5  what "MOU' stands for? 

16 A. Minutes of use. 

17 Q. What does the number represent? 

18 Call Detail Records. 

19 Q. Is there a database you examined to prepare this 

20 repoi?? 

21 A. Yes. We have a database called Sonar, i n  wh l chwe  can 

18 A. The number represents t h e  minutes of use I attributed 

19 t o  conference lines. 

20 Q. Does this report show the total number minutes of use 

21 to the477 exchange for December of 2010? 

22 run a d  hoc reports for  Cali Detail Records. 

23 Q. What's inside the Sonar database? 

24 A. The Sonar database contalns call detail information, 

2 how much? 

3 A. 922,146. 

4 Q. What percentage of the total did that represent? 

22 A. Yes. At  the  ve?+ bottom there's a sum of t h e  to ta l  

23 mlnutes o f  use. 

24 Q. What were the total minutes of use reported7 

25 as recorded by  Sprint switches. 
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1 Q. I s  that the database for ail calls going through 

2 Splint's equipment? 

3 A. Yes. 

4 Q. So It has the Call Detail Records for ail caiis made 

26 A. 922,691. 
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1 Q. Of that, minutes of use attributed to conference were 

6 on Sprint% switches? 

6 A. Yes. 

7 Q. Is this database checked for accuracy? 

8 A. Yes, It is. 

5 A. 99.94 percent. 

6 0. How did you determine it was 99.94 percent to 

7 conference caiis? 

8 A. 1 called the top telephone numbers t o  determine the 

conference numbers. I also did In ternet  searches t o  see if 

there w a r  any marketing or advertising for the conference 

phone numbers. 

Q. Based on that investigation, you concluded what? 

A. That the top six phone numbers were for conference 

phone numbers. Those are wha t  make u p  the 99.94 percent. 

Q. Did you determine that any were associated with 

FreeConference.com? 

A. Yes. 

9. You performed other traffic analyses of NAT's exchange 

previously.' Haven't you? 

A. Yes. 

Q. Is  the resuits of Exhibit F canslstent with what 

you've Seen before? 

A. Yes. 

Q. Is  Exhibit A up there? If you wouid, Amy, take a look 

Q. What steps are taken to secure the database from -- 
the data stored In that database from loss or alteration? 

A. We have quality controls i n  place w i thsp r i n t  , 

technicians and  outside vendors t o  ensure the  accuracy of 

the  data, and  also t o  make sure it's secure f rom loss of 

data per Sprint retention policies. 

Q. so this database became the basis for preparing 

Exhibit F? 

A. Yes. 

MR. KNUDSON: I would offer Exhibit F. 

MR. SWIER: No objection. 

THE COURT: F is received. 

BY MR. KNUDSON: 

Q. Teii us what Exhibit F represents, Miss Clouser. 

A. It represents t h e  dialed telephone numbers. 

Q. Should I just walk through this? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

10 
21 

22 

23 

24 

25 A. Sure. 25 at Pialntins Exhibit A, and look at the first page. Do 
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1 access charges for over a year. Have you? 

2 A. We have not remitted payment for any additional 

invoices after that  date. 

Q. You have not paid NAT for over a year. Have you? 

A. Correct. 

Q. You bill your customers every month, is that right, 

Sprint's customers? 

MR. KNUDSON: Outside the scope of direct. 

Objection. 

THE COURT: Overruled. You can answer. 

BY MR. SWIER: 

Q. Does Sprint bill its customers on a monthly basis, for 

the most part? 

A. I don't work  in the Sprint bill ing department. I'm 

unsure how all  the policies work. 

Q. You do know, based on your experience, I would 

presume, that Sprint still charges their customers access 

fees. Don't they? 

A. Yes. 

Q. I n  fact, the access fees that your customers have paid 

to you are the access fees generated by NAT's services. 

Aren't they? 

MR. KNUDSON: Objection. Foundation. 

THE COURT: Overruled. You may answer, if you 

25 know. 
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I A. I don't know fo r  certain. 

2 BY MR. SWIER: 

3 Q. Miss Clouser, does Sprint bill their customers for 

4 access fees, and then refuse to pay the local exchange 

5 carriers those fees? 

6 A. I don't know how the bill ing works. 

7 Q. I n  fact, what Sprint does is they bill their customers 

8 for those access fees, they refuse to pay the local 

9 exchange carriers, and Sprint puts that money in their 

10 pocket to make a profit. Don't they? 

I 1  MR. KNUDSON: Objection. Foundation. Outside 

the smpe of direct. 

THE COURT: Overruied. You may answer. 

A We're not  refusing t o  pay. We're disputing invalid 

charges. 

BY MR. SWIER: 

Q. Miss Clouser, Sprint collects the access fees from 

their customers. Correct? 

A. Correct. 

Q. Sprint refuses to pay the access fees to the companies. 

that provide those services. Don't they? 

A. Sprint is -- 
Q. Do they refuse to pay -- 

MR. KNUDSON: Objection. He's arguing with the 

25 witness. 
Jill M. Conneli 
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1 THE COURT: Overruled. You may go ahead and 

2 answer. 

3 BY MR. SWIER: 

4 Q. Sprint then does not pay those access fees to local 

5 exchange carriers, if they're disputed. Right? 

.6 A. The charges are i n  dispute and are not being paid. 

7 MR. SWIER: Your Honor, I have been patient with 

8 three questions, and I haven't gotten an answer. 

9 THE COURT: I think she answered that time. 

10 BY MR. SWIER: 

11 Q. So let me get this straight. Sprint bills their 

12 customers. They collect the access fees. They refuse to 

13 give the access fees to the companies that provide the 

14 services. You keep the access fees and make a profit. Is 

15 that right? Is that right? 

16 A. No. 

17 Q. Where does the money go? 

A. Those minutes of use are not subject to access. 

a. Do you charge your customers for those access fees? 

A. I don't know the charges involved. 

Q. You charge them for those fees and keep them. Don't 

You? 

A. I do not know that. 

MR. KNUDSON: Objection. Asked and answered. 

THE COURT: Overruled. The answer will stand. 

196 

BY MR. SWIER: 

a. Have you ever looked at Sprint's filings with the 

National Securities and Exchange Commission? 

A. NO. 

9. You are well aware, though, in working for Sprint for 

the years you have, Sprint is a muiti-billion dollar 

company. Isn't it? 

A. Yes. 

Q. I n  fact, Sprint is one of the largest companies, 

telecommunications companies in the world, isn't it, in 

terms of revenue? 

A. I don't know that  for certain. 

Q. You guys do really well. Don't you? 

MR. KNUDSON: Objection. Outside the scope of 

direct. 

THE COURT: Sustained. 

BY MR. SWIER: 

4. Miss Clouser, while you were a Financial Auditor and 

an Analyst, you obviously counted money coming in for 

20 customers who paid Sprint for services. Right? 

21 A. NO. 

22 Q. Ever run a business before? 

23 A. No. 

1 24 9. Do you have a business degree? 

1 25 A. No. 
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1 that you drank all my lemonade, and you tell me that 

2 lemonade is only worth a penny? I s  that fair that you get 

3 to tell me how much my lemonade is worth? 

4 MR. KNUDSON: Objectlon. Argumentative. 

5 THE COURT: Sustained. 

-6 BY MR.,SWIER: 

7 Q. I f  I came and bought lemonade from you and drank your 

8 lemonade, would you expect me to  pay you? 

9 A. I t  depends. 

10 Q. Well, would you give me your lemonade, if you are in a 

11 for-profit business -- 
12 THE COURT: Mr. Swler, you've really made your 

13 point. . , 

14 MR. SWIER: I don't think I have any questions 

15 I&, ~ o " r  Honor. Thank you. 

16 THE COURT: Mr. Knudson, anything further? 

17 MR. SWIER: Oh, I 'm sorry, can I ask one more 

18 question? 

19 THE COURT: Sure. 

20 BY MR. SWIER: 

21 Q. Miss Clouser, are you familiar wlth what an FCC tariff 

22 is? 

23 A. yes. 

24 Q, Are you aware that on November 30 of 2010 the FCC 

25 approved Native American Telecom's new tariff? 
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1 MR. KNUDSON: Objection. Calls for a legal 

2 conclusion. 

3 THE COURT: Overruled. You may answer. 

4 A. Yes. 

5 MR. SWIER: May I approach, Your Honor? 

6 THE COURT: You may. 

7 BY MR. SWIER: 

8 Q. I'm showing you what's been marked as Defendant's 

9 Exhlblt 30. Have you ever seen that document before? 

10 MR. KNUDSON: Objection. I have not seen this 

11 document either. 

12 (Mr. ~ w i e r  handed Mr. Knudson a document) 

13 MR. KNUDSON: Well, and he's throwing It at me. 

14 Your Honor, this conduct Is unprofessional. An admonition, 

15 please. 

16 THE COURT: Let's just all act like adults. 

17 Mr. Swler, you may continue. 

18 MR. SWIER: Thank you. 

19 BY MR. SWIER: 

20 Q. Are you familiar with that access tariff? 

21 A. NO, I have not seen this before. n Q. Are those the type of t a r i f i  that sprint nali 

23 when they decide to pay access fees? 

24 A. Yes. 

25 Q. So those are standard In the Industry? 
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I Q. What's your background In being familiar with finances 

2 of a business? Do you have any background In that? 

3 A. NO. 
4 Q. k t  me ask you this: Do you have any children? 

5 MR. KNUDSON: Objection. Outside the scope of 

6 direct. 

7 THE COURT: Sustained. 

8 BY MR. SWIER: 

9 Q. Did you ever run a lemonade stand when you were a kid? 

10 A. Actually, no. 

11 MR. KNUDSON: Objection. 

12 THE COURT: The objection is overruled. The 

13 answer will stand. 

14 BY MR. SWIER: 

I 5  Q. k t ' s  say I ran a lemonade stand, and you came to me 

16 and I gave you lemonade, and I charged you five cents for 

17 that lemonade. Okay? 

16 A. Okay. 

19 Q. You took my lemonade and drank it. You drank it all 

20 empty. No more lemonade IeR. I said, "Ms. Ciouser, I 'm 

21 glad you enjoyed my lemonade. Now please pay me my five 

22 cents for the lemonade.' 

23 MR. KNUDSON: Objection. Argumentative. 

24 Speculation. Outside the smpe of direct. 

25 THE COURT: Overruled. 
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1 BY MR. SWIER: 

2 Q. If you take iny product and you use it and you drink 

3 it, and you don't pay me, do I get to stay in business very 

4 long? 

5 A. I 'm notsure. 

6 Q. Does Sprint provide services? 

7 A. Yes. 

8 Q. Does Sprint get paid for their services? 

9 A. Yes. 

10 Q. I s  Sprint making a profit on their services? 

11 A. I don't know. 

12 Q. But you do work, and you get paid. Right? 

13 A. Yea. 

14 Q. So if I give you lemonade, and you drink it, then 

15 isn't I t  fair that I get my five cents for what I provided 

16 you? 

17 A. I f  we were in agreement with the lemonade, yes. 

18 Q. Wouldn't you pay me for the lemonade? You'd pay me 

19 for the lemonade, wouldn't you? 

20 MR. KNUDSON: Objection. Asked and answered. 

21 THE COURT: Overruled. You may answer. 

2 A. w e  w e e  in agreement that h e  lemonade was o h  

23 five cents, I would pay you for that lemonade. 

24 BY MR. SWIER: 

25 Q. Well, who gets to determine that? What If you tell me 
Jill M. Conneiiy 



A. Yes. 

Q. Are you familiar with that, with the term "high-volume 

access tarif?? 

A. Not rea l ly  familiar, no. 
dl. Are you familiar with the high-volume access tariff in 

that particular exhibit? 

A. No, because I w a s  not a w a r e  of th i s  tariff. 

Q But you still had instructions not to pay NAT for 

their services. Correct? 

A. Correct. 

MR. SWIER: Your Honor, I offer Exhibit 30, 

please. 

THE COURT: Any objection? 

MR. KNUDSON: Seeings it's a public record,'no 

objection. 

THE COURT: Exhibit 30 is received. 

MR. SWIER: Thank you. Your Honor, I also have a 

question. I don't think I offered Exhibit 29 with 
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19 Mr. Lengkeek. Could I offer that exhibit at this time? 

20 That's the one that shows the jobs. 

21 THE COURT: Any objection to Exhibit 29? 

22 MR. KNUDSON: No objection. 
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I attention to, if there are any. 

2 MR. SWIER: Your Honor, I think just as a whole, 

3 we would ask the Court to take notice of those. I n  

4 particular, the high-volume access tariff that I believe 

5 was marked as Exhibit 30. That's also been made a part of 

'6 our docket filings here. 

7 I also believe the FCC's new Notice of Proposed 

8 Ruiemaking has also been tiled with the Court. 

9 THE COURT: I t  has. All right. Let's take a 

10 15-minute break, and come back and do argument. 

I 1  MR. SWIER: That's fine. 

12 MR. KNUOSON: I 'm all for taking a break, Your 

13 Honor. I am also mindful of the time. I believe 

14 Mr. Lengkeek went much longer than was represented on 

15 direct. I 'd like to be able to leave today. Can we a t  

16 least break by 5:00? 

17 THE COURT: Yes. We'll take a 15-minute break. 

18 But then, Mr. Swier, how much time are you going to  use for 
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19 your first part of your argument? 

20 MR. SWIER: Twenty minutes tops. 

21 THE COURT: Okay. Then 20 minutes for you? That 

22 should pet us out by 4:00 then. We'll give Mr. Swier a 5- 

5 THE COURT: You may call your next witness. 

6 MR. KNUDSON: We have no further witnesses. I 

7 would only advise the Court of the Affidavit of Randy D. 

8 Farrar which we filed in October, responding to some 

23 THE COURT: 29 is received. 

24 MR. SWIER: Thank you. I have no further 

26 questions. 
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1 THE COURT: Mr. Knudson? Anything further? 

2 MR. KNUOSON: Nothing further. 

3 THE COURT: You can be excused then. Thank you. . 

4 (Witness excused) 

allegations that Mr. Swier was insinuating when he had 

Mr. Reiman on the stand, as well, and addressed directly 

what he was attempting to  elicit in his cross-examination. 

THE COURT: Do you know the docket number on that 

Affldavit? 

MR. KNUDSON: Yes, I do. Your Honor, it's Docket 

61-3. 

THE COURT: Any objection to the Court 

considering that, Mr. Swier? 

MR. SWIER: No, Your Honor. I n  addition to that, 

I believe the Court could also take judicial notice of all 

the exhibits provided by both parties on both PrelimiMry 

injunction motions. I believe those are already in the 

record, and I would just ask the Court to take notice of 

those. 

THE COURT: I will. It helps if you can point 

23 or 10-minute rebuttal. We'll be in recess. 

24 (Recess a t  2:48 until 3:05) 

26 THE COURT: Mr. Swier? 
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1 MR. SWIER: Thank you, Your Honor. Your Honor, 

2 may it please the Court and counsel. 

3 W e k h e a r d  a lot of facts today about this matter. 

.4 This really comes down to a very technical and very 

5 Important legal Issue. 

6 Native American Telecom has requested two items in 

7 Their Preliminary Injunction Motion. First, that ail back 

8 payments, via the switched access service fees, be paid to 

Native American Teiecom for the services that NAT provided 

under their tariff. 

The second item we're asking under our Preliminary 

Injunction is that Sprint be enjoined from withholding any 

current or future switched access payments under NAT's new 

high-volume access tariff that went into play November 30 

Of 2010. 

So, Your Honor, this case, of course we have to 

examine the Dataphase factors. The first prong of the 

Dataphase factor -- 
THE COURT: Actually before that, don't we need 

to determine if the Court can even give injunctive relief? 

MR. SWIER: Yes, Your Honor. If you would like 

me to address that first. 

THE COURT: I would. 

MR. SWIER: I know in its Brief, Sprint has cited 

26 out specifically which ones you want me to give closer 25 two primary cases saying the Court can't grant injunctive 
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1 relief, because this is a damages or money request. The 

2 first case that's relied on by Sprint is the United States 

3 Supreme Court case, in Grupo Mexlcano, I think is how it's 

4 pronounced. Here is why this caseis easily 

5 distinguishable from Grupo Mexicano. 

6 Number one. The Grupo case was a creditor preference 

7 case. We're not dealing with a creditor preference here. 

8 Number two, the movant in that case, the movant for 

9 the injunctive reiief, was looking for a Restraining Order 

10 that precluded an asset transfer because of the creditor 

preference they thought was going on. So that case sought 

a freezing of assets. There were no arguments in that case 

regarding anything similar to  the Dataphase factors. 

THE COURT: Afreezing of assets in that case 

would have left the parties at the status quo, so that by 

the time a judgment was entered, money would be available, 

if, in fact, the Plaintiff won. 

The relief you are requesting here is even more than 

19 freezing the status quo. You are asking for an affirmative 

20 change in  the position of the parties to affirmatively 

21 order Sprlnt to pay before a judgment is entered on the 

22 merlts of the case. 

So isn't the relief you are requesting even greater 

MR. SWIER: I think in this case, as in Grupo, 
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I the issue was the status quo, and in this case the status 

2 quo cannot be maintained without payment being made to NAT. 

3 Because if payment is not made to NAT, then NAT, as the 

4 testimony indicated, is likely to either file bankruptcy qr / : hke" to goout of business. 

THE COURT: But in Grupo, the issue of whether 

1 7 the money was owed or not was not even really contested, 

6 unlike here there is a question that Sprint has raised as 

9 to whether they even owe the money. They're not admitting 

10 they owe the money. I n  Grupo that wasn't even a question. 

The Supreme Court found that entering a preliminary 

injunction was beyond the Court's power. 

MR. SWIER: Your Honor, of course we have cited, 

in our favor, the Newlife vs. Express Scripts case. That's 

a 2007 -- 

THE COURT: From a District Court. 

MR. SWIER: --from a District Court in 

Pennsylvania. 

THE COURT: That's not binding on this Coult. 

MR. SWIER: Correct. It's simply used as a 

factually analogous case. I n  the NewLife case -- 
THE COURT: They didn't even discuss Grupo. 

MR. SWIER: They didn't discuss Grupo. That 

24 wasn't brought up. But the fact is that Grupo -- 
25 THE COURT: So you think that's binding on me 
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1 when they don't even discuss Grupo? 

2 MR. SWIER: I think possibly, with the facts in 

3 that case, in order to maintain the status quo, which in 

4 that case it's the same here. NewLife was just going to  go 

5 out of business if they did not receive their payment. 

. 6  THE COURT: I understand the facts of that case. 

7 Let's go back to  Grupo for a minute. 

8 One of the things that Grupo made clear was that the 

9 Court has to look at  whether the reiief you're requesting 

10 is something that traditionally the Court could grant. 

I 1  I look at your Countercialm. First, you have a claim 

12 for breach of contract, which is basically a damages claim. 

13 Wouldn't you agree on a breach of contract claim, the 

14 Court historically has not used equitable powers? 

15 MR. SWIER: I think to a certain point that's 

16 right, Your Honor. However, when you look at the 

17 circumstances in this case, plus in our Answer we did 

18 allege various equitable defenses. We alleged unclean 

19 hands. We alleged other equitable affirmative defenses. 

20 THE COURT: But do you think that if you have a 

21 claim at law, like breach of contract, that an equitable . . 
22 defense then is a defense to a legal claim? 

23 MR. SWIER: I think in this case, Your Honor, 

24 equity is meant to maintain the status quo. I understand 

25 where the Court is going. So this means that if you are 
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1 going to read Grupo in that way, that any company can 

2 simply cut off the oxygen of any other company, and that's 

3 entireiy permissible. I don9 think Grupo is intended to 

4 be read that broadly. I think it was very fact specific. 

5 So1 think with the claims that are brought, when you 

6 look at maintaining the status quo, the only way we can 

7 maintain the status quo here is for NAT to receive payment. 

8 There's no other way. 

9 As the other cases have indicated, if we receive 

10 payment four, five, six months down the line, that doesn't 

11 do NAT any good. They are either going to close their 

12 doors, or tliey're going to file bankruptcy. We have 

$3 provided the concrete evidence for the Court to  make that 

14 determination. So I think that -- 
15 THE COURT: How is the remedy you are se@king 

16 anything different than like prejudgment attachment? 

17 MR. SWIER: Your Honor, in most circumstances, of 

18 course, prejudgment attachment is not pmper. But, again, 

19 when you iook at the facts here, equity is intended to not 

20 let this type of thing happen. It's within the Court's 

21 discretion, I believe, even with Grupo, because I think 

22 that's a limited decision. I think even wlth Grupo, this 

23 Court still has the ability under the affirmative defenses 

24 and under the damages claim to maintain the status quo. 

25 I f  these payments are not made for one or two or three 
y 605-330-6669 Page 205 to 208 oi 



months until this case comes to a final resolution, the 

status quo is gone, because you have a company that's 

Surviving and still has their doors open, which no longel 
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will. I think that's very clear. 

So I think that Grupo can be distinguished, because 

we're dealing with an entirely different factual situatibn. 

The Court's equitable powers would allow this to be done 

209 

The Court, of course, can also impose under Rule 65 a bond. 

The fact is i f  these paymen@ are not made -- 
THE COURT: I f  I impose a bond under Rule 65, 

generally it has to be in an amount so that the party can 

21 1 

be made whole that I've ruled against. So if I rule 

against Sprint here and order them to pay, and let's say 

the amount I order them to pay is the $500,000 mentioned 

earlier today, you would have to post a bond in that 

amount, plus the interest that would accrue during the time 

period this case was pending on appeal. 

How does your client have the wherewithal to pay that 

bond? 

MR. SWIER: What we would do, Your Honor, what's 

done in most of these cases. We wouid have to find a 

bonding company who would be willing to have us put up 

whatever percentage of the bond they would require to do 

that. I think the financial wherewithal is probably such 

that we couid pnst potentially a 10 percent bond with a 

21 0 

1 bonding company. 

2 THE COURT: One of the representations made is 

3 that your client is on the verge of bankruptcy. 1 know 

4 fmm getting bonds for clients of mine in the past, that 

5 you have to have the wherewithal to pay back the amount in 

6 the event the bonding company pays the bond. So I don't 

7 know how your ciient would be able to, since you 

8 represented they are on the verge of bankruptcy, would be 

9 able to come up with the coiiaterai that wouid be necessary 

10 for the bonding company. 

I 1  MR. SWIER: Your Honor, I think that's a decision 

12 they wouid have to make. The fact of the matter is that 
. 

13 with the bond, I still think that wouid be a commercial 

14 decision. I f  we could get a bonding company who could 

15 require whatever amount they couid require, and NAT could 

16 at least come up with a 10 percent bond, that wouid at 

17 least allow them for the next couple months to keep their 

18 doors open and to keep providing the services that need t o  

19 be provided. 

20 The Court also has the discretion to say, simply based 

21 on the party's financial status, after a factual finding, 

22 you can find that they can't afford a bond. Therefore, 

23 based on your factual findings, you don't think a bond is 

24 appropriate in this case. You couid do that. That's 

Again, this company is in such dire circumstances. 

We're dealing with a company that has $6,000 in the bank 

against a company that is a multi-billion doilar company. 

THE COURT: Mr. Swier, going back to the merits 

of whether the Court even has the power to do this. I 

looked ,at the claims you have. 

First, you have the breach of contract. Then you have 

breach of an implied contract. Both of those are just 

seeking standard damages or a standard collection action. 

The third claim you have seeks relief based on a 

theory of quantum meruit, which would be an equitable 

claim. 

The question I have is in a similar case to yours, 

back in lune of 2009, Sancom vs. Qwest, this Court 

dismissed the quantum meruit claim, finding that it was 

barred by the filed rate doctrine. 

So is there any reason why I wouid do anything 

different here with regard to that equitable ciaim you do 

have? 

MR. SWIER: I think there wouid be, Your Honor. 

There was a new case that came down just a few weeks ago. 

It was the All American case from the FCC. I n  that case 

the FCC found in that case that you couid not bring claims 

under the Federal Communications Act, I believe it was 

Section 201 and 203, if found that, indeed, these type of 

21 2 

switched access service iitigations, you could not bring 

those type of ciaims under the Federal Communications Act. 

What the case said is you have to bring a normal 

common law action, which couid be breach of contract, which 

could tie implied contract. Which in this case, after that 

new decision, means I can now bring an unjust enrichment or 

quantum meruit equitable ciaim. I think that All American 

case changed the entire landscape of the cause of action 

that need ta be brought validly in these switched access 

cases. 

THE COURT: So let's say you have a valid quantum 

meruit claim. How wouid I determine the dollar amount that 

would be paid? Quantum meruit assumes there's no contract 

between the parties. There's no contract. There's no 

implied contract. The Court just has to determine what the 

value of the services was. 

So how could I fashion a remedy ordering Sprint to pay 

a reasonable amount at this point in the litigation? 

MR. SWIER: I think you can do i t  in one of two 

ways. Number one, it's in the record that Sprint owes from 

the very first tariff up to today almost $600,000. 

THE COURT: But that's based on the tariff rate. 

MR. SWIER: It is, but -- 

THE COURT: The quantum meruit assumes the tariff 

25 within your power to do that. 25 rate is not valid. 1 
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1 1 MR. SWIER: But I think, Your Honor, what you can 

2 do is you can use that tariff rate as a benchmark, and say 

3 for a short period of time for this preliminary injunction, 

4 that is the amount that I will use as a benchmark, because 

5 the FCC hasn't struck down -- in fact, the FCC said the 

6 tariffs are fine. x 

7 THE COURT: But wouldn't it be fair for the Court 

8 to assume that even you don't think that tariff rate is 

9 correct since you have now filed a new tariff? 

10 MR. SWIER: No, I don't think at ail. I think in 

11 that case what NAT has done is exactly what the FCC has 

12 said in their new NPRM. That NPRM, as you know, was an 

13 incredibly historic document, and it just happened to come 

14 out about less than a month ago. 

15 What that document says specifically is that access 

16 stimulation, which is what they called it, access 

17 stimuiation is both legal and compensable, which we've 

18 argued from the beginning. So I think that will be clear 

19 that this type of traffic is legal and compensable. That 

20 issue I think is off the table now. 

21 Then what they said is, okay, if you were involved in 

22 access stimulation or conferencing service, like my clients 

23 are. We don't hide that. That's what we're invoived in. 

24 We're with a free conferencing company. What you do is you 

25 don't just say they don't get paid. 

21 4 

1 What the FCC has said is that that is compensable 

2 traffic. How we're going to compensate for that traffic is 

3 to have a high-volume access tariff, which is exactly, just 

4 a coupie months before the FCC's NPRM came out, is what we' 

5 did. So we were actually a couple months ahead of the 

6 FCC's NPRM, which says as of right now, we think the 

7 high-volume access tariff is the way to go, which is 

8 exactly what we did. We were two steps ahead of the FCC. 

9 So I think what the Court could do, if you look a t  the 

10 past tariffs before the high-volume was filed in November, 

11 you could say, "You know what? I think that amount is in 

12 dispute, and we need a little bit more clarification from. 

13 the FCC." 

14 But now, with the high-volume access tariff, we have 

15 done exactly what the FCC has said you need to do. 

16 THE COURT: HOW does that affect -- if I applied 

17 that rate, what impact does i t  have on your damages? 

18 MR. SWIER: It has an impact on the damages that 

19 I think, i f  the number Mr. Cestero said, was that if you 

20 take the money that Sprint owes from the time the 

21 high-volume access tariff was flled until as of right noh; 

22 they owe NAT approximately $120,000 under that high-volume 

23 access tariff. Let's just leave the other money to the 

24 side a minute. We can fight about that later. 

25 But that high-volume access tariff, number one, Sprint 
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1 and all the large carriers fought like heck, as the record 

2 reflects, to try to get that high-volume access tariff 

3 deemed illegal. The issues were briefed voluminously by 

4 the parties. 

5 The FCC said that is a lawful tariff, and we reject 

.6 Sprint and Verizon and the other big companies' arguments 

7 that it's not. That tariff has been deemed lawful. 

8 Then a month and a half later -- 

9 THE COURT: I t  wasn't reaiiy deemed lawful, 

10 though, was it? They dec~ded that at that point it should 

11 not automatically be rejected. 

12 MR. SWIER: But when you go through the 15-day 

13 notice process, like that tariff did, Your Honor, once that 
- .  

!4 15-day notice period goes by, and the FCC does not reject 

15 the tariff, that is deemed lawful. That's in our Brief. 

16 Because in the NPRM, the FCCciarifed what "deemed lawful" 

17 is. I f  you look at that "deemed lawful" language in the 

18 Brief, that is a deemed lawful tariff. 

19 NOW, the large companies can still sue us through the 

20 FCC process, and we'd go through the entire iitigation 

21 there. But as of right now, that high-volume access tariff 

22 is deemed lawful. 

23 The FCC now has says, "Yeah, that's how you should do 

24 it. I f  you're going to crank up the minutes, then the rate 

25 shouid come down." That's exactlv what NAT did here 

1 So we think if you would take what is owed under the 

2 high-volume access tariff for the next couple months, and 

3 you would say, "Okay, Sprint, you owe $120,000 to NAT." I 

4 mean it's clear under that tariff that that's a valid 

5 tariff. Then what you can do Is you can say, "Okay, from 

6 this time until we have the ultimate trial on the merits, 

7 Sprint, you have to pay that money under the high-volume 

8 access tariff until we have a final resolution." 

9 That allows the Court to provide the equitable relief 

10 to keep NAT open. It's easy to determine, because you are 

11 under a tariff that the FCC has deemed lawful. I t  sets out 

12 specifically what the rate of compensation wouid be based 

13 on the minutes. The higher the minutes go, the more the 

14 compensation mmes down. It 's to Sprint's advantage. I f  

15 there's a bunch of access stimuiation, the more minutes 

16 their customers use, the lower their rate they have to pay 

17 NATgoes. 

1 8  So from a financial standpoint, it's an advantage for 
I 
19 them, because they don't have to pay that higher rural 

20 tariff fee. Once you hit a certain number of minutes, i t  

21 takes a. big drop. 

22 That's exactly what the FCC has said is the way to do 

23 this. That's why the timing of that document is so ironic. 

24 Not only did we file the tariff November 30, but then on 

25 February 9 the FCC says, "That's exactiy what we think 
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1 we're going to do here to figure out this access 

2 stimuiation problem." 

3 SO I think, Your Honor, it's very easy. You take that 

4 high-volume access tariff rate. That's what you apply 

5 until the FCC comes out with their final rules here 

6 probably in the next three or four months, and it keeps 

7 NATs doors open. It's the only way those doors will be 

8 kept open. 

9 M E  COURT: So the remedy you are seeking is one 

10 that's equitable in nature. 

11 MR. SWIER: Yes. 

12 M E  COURT: One of the issues a Court would 

13 generally have to look at, before granting an equitable 

14 issue, is whether the party seeking relief ha's unclean, 

15 hands. 

16 MR. SWIER: Yes. 

March 3,201 
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and we won't pay you a dime." 

But the fact is, when you iook at these revenues, as 

soon as the access stimulation and conference calling 

started, NAT was getting paid by the carriers hundreds of 

thousands.of dollars. 

THE COURT: But that's the exact same evidence 

that was in those other cases. It was only when the 

revenues got above a certain point, that the large 

telephone companies identified that i t  was from this type 

of revenue generator. That was already in the opinion I 

issued earlier. 

MR. SWIER: But in that case, Your Honor, the 

parties were not asking for immediate preliminary -. . 
injunction. Sancom and those parties were not going to 

file bankruptcy. They weren't going to close their doors, 

because they had the financial wherewithal to withstand 

22 denying payment on the access charges. Same issue, we have 

23 here. So there was already notice in lune of 2009 thatthe 

24 big teiephone companies were disputing and not paying those 

17 M E  COURT: One of the things I look at here is 

18 the fact that, as I indicated before, in lune of 2009 I 

19 ~ssued an opinion in Sancom vs. Qwest, and in that case the 

20 small telephone exchanges were suing the large telephone 

21 companies, because the large telephone companies were 

17 this. 

18 THE COURT: But my point is, that information was 

19 already out in the public before NAT was even formed. So 

20 can NAT use that as a basis to get injunctive relief, the 

21 fact they didn't put together a business model that gave 

1 NAT was set up after lune of 2009, basically using the 

2 same modei for billing. Now they are arguing they are in 

3 financial trouble, because the big teiephone companies are 

C 

22 them the kherewithal as a start-up company to weather the 

23 large teiephone companies disputing these charges? 

24 MR. SWIER: I think in that case, though, when 

25 access charges. 
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25 you iook at the facts and the fact they were paid -- if we 

1 looked at business models and said, "You cannot go into any 

2 type of business if there's any type of regulatory or 

3 litigation questions." Then we wouldn't have any 

4 refusing t o  pay those access charges. 

5 I guess my question is, doesn't that put them on 

6 alert, the fact I already issued an opinion in lune of 2009 

companies would dispute and may not pay these access 

charges. 

SO is it fair that NAT proceeds forward, knowing ;t 

may be disputed and they'll need deep financial pockets to 

survive this and fight this battle with the phone 

companies, and their argument for injunctive reiief now is 

we may go bankrupt if we don't get injunctive relief. Do 

they really have clean hands? 

MR. sWIER: I think they do, and here is why I 

think it's different. I f  you look, and I put a chart up , . 

that showed the switched access revenues' history. 

I f  when NAT was formed in August of 2009, those 

4 businesses. 

5 They have a business model that the FCC has now said, 

6 "That is compensable. It should have been compensabie from 

7 that was a published opinion, and I know there were 15 to 

8 20 of these cases going on in South Dakota at that same 

9 time period. So NAT was already on notice, before they 

10 even set up this business model, that the large teiephooe 

make, But the fact is, as Sprint unilaterally just said, 

"We're not going to pay." 

Naw the FCC has come out and said, "No, it is 

compensable. We're going to have a high-volume access 

tariff. That's how it looks like we're going to do this." 

That has been part of NAT's business model. The FCC I 

just think has shown, "Yeah, that is a valid model. I f  you 

are going to have a high-volume access tariff, if you're 

going to have access stimuiation, this is how it should be 

compensated." 

So1 think when you look at unciean hands, the FCC has 

said, "You haven't done anything wrong. You've actually 

7 the beginning." 

8 I f  the FCC comes out and says, "You know what? This 

9 stuff, access stimulation, is not compensabie." Then I 

I 0  have an extremely difficult, i f  not impossible, argument to 

23 switched access payments would have been zero across the 

24 board, then it's a different story. Then I think NAT is on 

25 notice that, "We don't agree with what you guys are doing, 

23 done exactly what we're saying. I f  you are going to have 

24 access stimulation, then the rate has to come down." 

26 How can it be unclean hands if we've done what the FCC 
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1 Amendment case. 

2 SO the interest there, protecting the party who wants 

3 the expressive conduct to keep on going, is perhaps 

4 analyzed differently than if you've got a private dispute, 

6 such as we have here. In any case, I think that language 

6 in that opinion is not dispositive to the Court's decision 

- 7  in Doian. It was looking to whether or not the First 

8 Amendment would protect the bar owner who wanted to provide 

9 this topless dancing or nude dancing. I don't think it's 

10 controlling in any way in this case. 

11 Certainly Grupo Mexicano, another Supreme Court case, 

12 decided substantially later, and I think that sets the rule 

13 that governs this particuiar dispute. I think the Court 

14 was right on the mark with what the relief is being 

15 requested by NAT with its Motion for a Preliminary 

16 Injunction. It is seeking to obtain, through a preliminary 

17 injunction, that which it might secure, i f  it prevails, at 

18 the end of the day. 

19 The Tekstar decision, which we cite in our Brief, 

20 that's from ludge Erickson in the District of Minnesota, 

21 was analogous in this respect. Again, it involved a 

22 dispute between a traffic pumper and a long-distance 

23 carrier. The case is being referred to the FCC. 

24 Tekstar is moving for a bond to require the 

26 long-distance carrier, I believe it was Qwest, to pay in t o  
- 
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1 ' the Court $17 million, which is what Tekstar said would be 

2 its damages during the pendency of the FCC referral. 

3 ludge Erickson looked at Grupo Mexicano, and said 

4 that's the same rule that pertains in Tekstar. It's 

.5 injunctive relief, prior to judgment, that's not supported 

6 by ~ r u p o  Mexicano. I n  fact, it's precluded by the Court's 

7 decision in that case. 

8 THE COURT: But in Grupo the Court recognized the 

9 difference between equitabie reiief and reiief at law. 

10 I n  this case NAT does have the request for relief 

11 under quantum meruit, which would be an equitable claim. 

12 Why, if they have an equitable claim, wouldn't the Court be 

13 able to grant the preliminary injunction? 

14 MR. KNUDSON: Well, I think it's because the 

16 nature of the relief requested under quantum meruit is a 

I 6  proxy for remedy a t  law. It's a situation where the Court 

17 stepped in to try to help out the party who filled to 

18 pelfect the creation of a legal contract, and it provided 

19 something of vaiue. The measure of damages again is in 

20 money. Therefore, the quantum meruit claim, even if it 

21 sounds in equity, is not the basis for granting preliminary 

22 injunctive relief, awarding money damages before judgment. 

23 Quantum meruit also presupposes that there was value 

24 provided, and of course Sprint is contesting there was any 

25 vaiue provided here. That it's being billed for 
605-330-6669 
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1 is now saying is how you should do it? At least from the 

2 time -- 
3 THE COURT: The part I 'm concerned about is that 

4 NAT should have been oh notice that they needed to have a 

5 substantial amount of money to invest into this business to 

6 weather this time period where there was issues and doubt. . 

7 MR. SWIER: Your Honor, of course as the 

8 knows, there are some companies who simply, for whatever 

9 reason, can't raise that type of capital. They tried. 

10 They got loans. They did what they could. The fact of the 

11 matter is, it's been months and months and months. Even 

12 after the FCC says, "Yeah, NAT, you're doing things right," 

13 we still don't get paid. 

14 I f  we would get paid under the high-volume access 

15 tariff until this case is concluded, we could survive and' 

16 we'd be fine, and the chips would fail where they may in 

17 front of a jury. That's why ail the traffic previously, 

18 like I said, put that in a separate pot. 

19 But ail we're asking for is to recognize that what we 

20 did with the high-volume access tariff was correct, and we 

21 should be paid for that, because our hands are totally 

22 clean, because we did everything right. NATdid what the 

23 FCC said we were supposed to do. I f  we get those payinents 

24 from here until the end of the case, we're fine. We 

25 definitely have clean hands at that polnt. We've done 
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1 exactly what we're supposed to do. 

2 THE COURT: Ail right. I think we've used up 

3 your time. 

4 MR. SWIER: I didn't get to what I was going to, 

5 but that's fine. Thank you. 

6 THE COURT: Mr. Knudson? 

7 MR. KNUDSON: Yes, Your Honor. 

8 THE COURT: Mr. Knudson, why don't I start out 

9 with my concern on your case. I n  the Supreme Court Opinion 

10 of Doran vs. Salem Inn, Inc., the Supreme Court recognized 

11 that if a party would suffer a substantial loss of 

12 business, and perhaps even bankruptcy, that that may be 

13 sufficient to  show the harm they would experience, and that 

14 preliminary injunction would be proper. 

15 MR. KNUDSON: I don't think that was the issue in 

15 front of the Court. What you are referring to, I would 

17 regard as sort of a preparatory background on injunctive 

18 relief, but not necessarily to the decision of the Court. 

19 I submit what you saw in Doran, which was a case about nude 

20 dancing and whether a city could ban i t  or under conditions 

21 could restrict it, did not involve the precise issue as to  . 

22 whether or not injunctive relief could issue to  

23 circumstances like this, help parties resolve a private 

24 dispute where no constitutionai issues are at stake, which 

25 is really what is going on in Doran. It's a First 
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1 terminating access charges that are not permitted under the 

2 Federal Communications Act, and, therefore, there is no 

3 value by which you measure. 

4 I hear that you use the benchmark of a tariff. The 

5 tariff they are purporting to charge is, per se, 

6 unreasonable. The rates, if enforced, would aiiow them to 

7 recover enormous rates of return, far beyond anything. 

8 that's allowed under a tariff regime. So even under their 

9 high-volume access tariff, they are seeking rates that are 

10 far and above what the FCC would permit following the end 

11 of its Notice of Proposed Rulemaking. 

12 THE COURT: But the FCC did refuse to strike down 

13 their tariff at this point. Correct? 

14 MR. KNUDSON: Are we talking about NAT's tari f f? 

15 THE COURT: NAT's Tariff No. 2. 

16 MR. KNUDSON: Well, the Commlssion has recognized 

17 that the deemed lawful regime, which is the accelerated 

18 review, so that a tariff that's going to raise rates has to 

18 be reviewed. I t  goes into force or can be enforced after 

20 15 days, i f  the Commission has not suspended the tariff. 

21 The Commission did not have the benefit of the 

22 discovery we have presented to this Court, which is that 

23 Free Conferencing Corporation is siphoning 75 percent of 

24 the revenue off the top. I think that may have changed the 

25 Commission's analysis of whether this tariff shouid have 

1 been suspended pending a ruling on its lawfulness. 

2 I think the Commission itself recognizes the flaw in 

3 the deemed lawful regime and addresses that in its own 

4 proposed rulemaking, which is why it's trying to address 

5 this problem created by traffic Stimulation, which the 

6 Comrnission says contravenes public policy because it 

7 distottS investment in telecommunications resources, 

8 Imposes the cost of traffic stimulation on other customers 

9 of this public telephone network. 

10 THE COURT: It's pretty clear to me in the cases 

11 I've read that the FCC has handed down that they're going 

12 to flnd that Sprint owes NAT something. 

13 MR. KNUDSON: I don't think so, Your Honor. Take 

14 a look at Farmers. Farmers is a situation where they 

I 5  looked at a traffic stimulation scheme like we see here -- 
16 THE COURT: I think the footnote In Farmers makes 

17 i t  clear that NAT is going to end up with something. 

18 MR. KNUDSON: I f  it ends up with something, it 

19 will be so de mlnimis, compared to what they are seeking, 

20 that the end result would be the same. This business plan 

21 doesn't work unless they can make unreasonable rates of 

22 return. 

23 Farmers says that you cannot posture a situation or 

24 create a situation where the subscriber, that's FCC, Free 

25 Conferencing Corporation, under their definition, is paid 
Jiii M. Connel 
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by the local carrier. The whole idea of allowing higher 

tariffed switched access charges in rurai areas assumes 

that you have the regular customer relationship, and that 

you can get higher costs out of the long-distance carriers 

to cover the higher cost of operating that rurai system. 

Now you have some scheme that comes In here, plants a 

piece of eqhipment that connects callers from ail over the 

country or all over the world with an idea that they can 

take advantage of what they call switched access charges 

for terminating traffic, and take advantage of the higher 

rate allowed by the Commission because of the high cost of 

operation, when, in fact, it's not a high cost of operation 

to generate 12  million minutes of use, and seek to recoup 

hundred of thousands of dollars of revenue for an 

investmeni'on NAT's books of just over $200,000. That's an 

obscene rate of return, and certainly would never pass 

regulatory mustard if the FCC had an opportunity to examine 

it. 

So the deemed lawful regime the FCC has recognized 

allows companies like Free Conferencing Corporation to 

arbitrage rates to try to take advantage of a system where 

they can file a tariff and hopefully slip through the radar 

screen and be able to charge and get paid these tariffs. 

But the Commission has now ruled in Ail American, that 

1 are not paying, Is not a violation of the Act. So it's not 

2 a violation of the Federal Communications Act, The 

3 Commission is very explicit about the remedies that NAT 

4 has. 

5 NAT can cut off Sprint. The testimony of Ms. Ciouser 

'6 shows in doing so, i t  would reduce the minutes of use 

7 attributable to Sprint, and could reduce the charges from 

8 South Dakota Network, because that's based out of portal 

9 use, and that's commensurate with the amount of minutes of 

10 use. 

11 The other option the Commission said in All American 

12 was that NAT could sue for breach of contract. A breach of 

13 contract is.at law. I don't think All American, I don't 

44 think the Notice of Proposed Rulemaking changes your ruling 

15 on quantum meruit from a few years ago. 

16 The Commission is saying sue under breach of contract, 

17 and i f  you've got a breach of contract case, Grupo Mexicano 

18 says you don't get pre-judgment injunbive relief. That's 

19 what judge Erlckson found in the Tekstar case. Therefore, 

20 their Motion at the threshold fails, because they don't 

21 have a legal right, or I should say a right in equity t o  

22 injunctive relief. They failed to establish irreparable 

23 harm. 

I think . you are on the mark with your analysis of they 24 

25 went into this business, knowing full well that the 
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I long-distance carriers would wake up and oppose andrefuse 

2 to pay these charges. Nonetheless, they go ahead and begin 

3 investing resources, as Defendant's Exhibit 27. This is 

4 invest money from WideVoice that's pouring in to bulid out. 

5 But who is WideVo~ce? Widevoice is David Erickon. 

1 6 David Erickson is an experienced telecam entrepreneur. He I 
7 is exploiting his regulatory arbitrage all over the 

8 country. He knows full well the riskof going in and 

9 creating another one of these schemes. 

10 Who is Gene Delordy? Gene DeJordy was active with 

11 Alltel. He knew very well where the long-distance carriers 

12 stood on this kind of business. 

13 So they walked in there with their eyes wide open. 

25 We talk about irreparable harm. He who seeks equity 
Jill M. Connelly 

14 They hoped so they could take advantage of the Native 

15 American aspect of this case, that they could work through 

16 the Tribal Utility Authoribj, the Tribal Court, and seek to 

17 maintain their business operation, without an exarninafion 

18 and protection from a Federal Court, which fortunately we 

19 got. 

20 THE COURT: So Tariff No. 2 that was filed, don't 

21 you think that tariff meets the FCC's interests, as they've 

22 set out in the Notice of Proposed Rulemaking? 

23 MR. SWIER: No, I don't. Here is why. First of 

24 ail, it will allow for unreasonable charges, 

25 notwithstanding the rates they purport to set in their , 
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1 tariff. Even if you look at their tariff, and we can't 

2 quite figure out how they are doing it, because if you look 

3 at their tariff and their so-called high-volume access 

tariff, if you get over five million minutes of use, your 

rate drops down to 0.14 cents per minute. Your other rates 

are higher than that. 

But we're being billed or invoiced at about five cects 

per minute right now, even after this tariff has been 

filed. We're finding that, even on the evidence that's 

coming to us, that this tariff isn't being followed. 

So the question again -- 

THE COURT: Sorry. How many minutes are they at 

now? 

MR. KNUDSON: Which? My argument or the minutes 

of use? 

THE COURT: The minutes of use. I don't have 

that exhibit right now. 

MR. SWIER: Plaintiffs Exhibit A, Page 1, 

19 they're up to 12 million. Again, that's all the carriers 

20 that they are invoicing. 

21 M E  COURT: Not just Sprint. 

22 MR. KNUDSON: Sprint's, as you heard, was 922,000 

23 and change. Sprint is less than 10 percent of the business 

24 here. 

I rnustdo equity. Frankly, I think you've seen the situation 

2 here where the people who are in charge of NAT today have 

3 not been fair to their business partners. They are seeking 

4 injunctive relief. They're seeking the equitable powers of 

5 this Court to protect them for their business practice. 

6 But you heard Mr. Lengkeek testify. Until I told him 

7 how much money NAT had earned in 2010, he didn't know that 

8 fact. They have not produced any evidence that they are 

. 9  keeping theTribal Board members informed of the financial 

10 status of NAT. 

11 Where is Mr. Reiman? I wanted his deposition, and 

12 they benched him and put him out of town. 

13 MR. SWIER: Objection, Your Honor. That is not 

14 in the record, and that is not what happened, as the Court 

15 can see from the Protective Order filed. 

16 MR. KNUDSON: Where is Mr. Reiman? He was here 

17 in October. He didn't disclose to the Court then he was no 

18 longer the President of NAT. You may recall we went into a 

19 sealed session to hear how much money he invested in the 

20 business. I refer the Court to the seaied portion of the 

21 transcript at Page 3, Lines 5 through 14. You can see what I 
22 his answer was, how much money he said he put into the 

23 business. 

24 If you look at the Balance Sheet that's part of 

25 Exhibit A and also put into evidence by the Defendant, NAT 
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1 has claimed that Mr. Reiman, far from putting money into 

2 the business, is taking money out. I would submit that's 

3 why Mr. Reiman is no longer the President of NAT. 

4 Again, what has happened to NAT? All the money is now 

5 under the control of the people in Long Beach, Free 

6 Conference Corporation, David Erickson. It's his money, 

7 and yet we.don8t hear a thing about how much money 

8 WideVoice has, how much money Free Conference Corporation 

9 has. They are the stakeholders here. They are the ones 

10 who knew what they were getting into. 

11 Now they say we want to pull the plug, but we'll give 

12 it one last shot and see if we can get the Court to order 

13 Sprint to pay and see what happens. They're more 

14 interested in getting their money out of this business than 

15 putting anl'money back into the Reservation. You heard 

16 Mr. Lengkeek testify that theTribe had not received a 

17 dollar, any money at ail from NAT. 

23 of a loan. We don't have a ioan agreement We don't have 

24 a promissory note. There's no interest on its book af 

25 NAT, interest being charged by WideVoice. 
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18 But when there was money in February of 2011, where 

19 did the money go? AT&T paid $150,000. Did they keep the 

20 money in NAT so it could keep operating? No. The money 

21 went to WideVoice, in preference to any of the other owners 

22 of NAT. To repay what, a ioan? We don't see any evidence 

I 



So, again, Widevoice, Free Conference Corporation, 1 it cites in its Brief, we have the Semmes vs. Ford Motor 

2 David Erickson, is asking this Court to use its equitable I 2 company'case, which is one of those hard cases t o  make bad 
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3 powers t o  further its scheme that they concealed from the 

4 Tribe that transgresses the open, transparent policy that 

5 the FCC wants in its Notice of Proposed Rulemaking. That's 

6 the policy side of this case, Your Honor. I t 's not often a 
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7 dispute between private parties implicates important issues 

8 of pubiic policies, but this is one of those cases. 

9 I n  the Notice of Proposed Rulemaking, they talk about 

10 converting the Universal Service Fund, of which 
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Mr. Lengkeek was ignorant until I brought it up to him, so 

that it's Connect America Broadband. It's a much more 

comprehensive program to bring higher quality 

telecommunication services to remote areas, including 

Tribal lands like the Crow Creek Reservation. 

But the FCC in its Notice of Proposed Rulemaking wants 

it done in an open and transparent way. We've submitted 

with our Memorandum addressing the Notice of Propobed 

19 Rulemaking comments of the Chairman of the ~om&ssion 

20 directly responding to the question, "Why don't we let this 

21 traffic pumping go on in rural or remote areas?" Well, he 

22 says he wants it to be open and transparent. I think he 

23 knows why. 

24 We have a situation here where it's not open and 

25 transparent. I t 's a system designed to enrich people who 
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1 have no stake in what goes on at the Reservation. 

2 You heard Mr. Reiman say in October how he was 

3 concerned about how poor things were at the Crow Creek 

4 Reservation. I don't deny they are. Statistics show it is 

5 a very poor place. But he is not here anymore. The money 

6 is ail controlled by Free Conference Corporation. They're 

7 in Long Beach or Nevada, that's WideVoice, Nevada, a Sub S 

8 corporation. 

9 So'they can't cloak themselves in any public policy 

10 benefit. They are promoting a scheme that is inconsistent 

11 with what the Commission would permit under its Notice of 

12 Proposed Rulemaking. They are attempting to keep going a 
scheme that contravenes the policy initiatives the 

Commission has undertaken in its Notice of Proposed 

Rulemaking. I f  this Court were to grant that Motion, i t  

would be directly contravening the policy initiatives the 

Commission has undertaken. 

So this is an unusual case for a private dispute, 

where the issues are of national significance, and that the 

Court should be mindful in considering NATs Motion. They 

21 have the burden on that issue, as well. I don't think they 

22 can meet their burden on that. Far from it. 

23 NAT claims some legal authority that this Court can 

24 intervene at this point in time and order Sprint to pay 

'3 law types of cases. When the Eighth Circuit considered 

4 Semmes in the Watkins Distributor case, it held Semmes 

5 strictly limited to the facts of that case, i.e., those of 

5 no real precedentiai value in this Circuit. 

7 Much is placed on the NewLife case. I think the Court 

8 correctly noted it's an unpublished decision, without 

9 addressing Grupo Mexicano. 

10 As yourecall in our briefing last fall, when there 

werecases that were advanced in support of Tribal 

exhaustion, I think failed to address Nevada v. Hicks, or 

other more recent Supreme Court jurisprudence on 

exhaustion. They were hardly persuasive. I would think 

NewLife falls in that category. 

Further, one issue that seems to be motivating the 

District Court in NewLife. It 's a factual situation where 

Express Scripts is asserting a right of setoff against 

19 NewLife based on a contract NewLife had with Blue Cross, to 

20 which Express Scripts was not a party or apparently a 

21 third-party beneficiary, so hardly could have standing to 

22 assert a right of setoff. 

23 And that NewLife alleged i t  was providing life-saving 

24 medicines. I would submit that life-saving medicines are 

25 not the same as high-speed Internet access, and that you've 
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I heard there are alternative sources for Internet service on 

2 the Reservation, as well. 

3 Again, the Court also noted in NewLife the concrete 

4 evidence of imminent collapse of the business. We don't 

5 have that kind of concrete evidence. We have very 

6 nebulous, very vague testimony from a person who purports 

7 to be NAT's controller, although he doesn't claim that 

8 title. We don't have a cash flow forecast. 

. 9  We have no real explanation for why they pulled 

10 $140,000 out of NAT, except to pay WideVoice. They weren't 

11 looking ahead to see what their future costs would be and 

12 how much they had to keep in the bank to keep going. 

I would like to point out another thing that is sort 

of how this thing falls apart. We talk about the founders 

and now the current operators of Free Conferencing 

Corporation. Set up something that I think is inherently 

doomed to fail, no matter what's going on here, if you have 

but one or two carriers who might say we're not going along 

with this scheme. 

We've heard about the revenue generated. Then take a 

21 look at how much goes out the door for marketing expenses. 

22 Those really aren't marketing expenses. That's Free 

23 Conferencing Corporation's take off the top. That's 

24 precisely what bothered the Commission in Farmers, that the 

25 unpaid invoices and invoices going forward. The authority ' 1 25 subscriber, Free Conferencing Corporation, is getting paid. 
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1 That distorts and makes a mockery of what the NECA tariff 

2 is supposed ta allow. 

3 Then the billing agent. I think the Court did the 

4 math that the controller was unwilling to do. It's about 

5 eight percent of revenues. We don't hear how much that 

6 cost went down after they fired the CABS Agent and picked 

7 up another piayer. 

8 Circuit expenses. Circuit expenses, you heard from 

9 Amy Clouser, relate to usage. Those are being charged, if 

dotion Hearing March 3, 201 

10 you recall, by we've got invoices from South Dakota Network 

11 and on and on. Those are the circuit expenses. That's 

12 done by tariff. They knew what those charges would be. If 

13 they wanted to negotiate a better rate, they could have 

14 done so. They haven't offered any evidence that they've 

15 ever tried to really lower those costs. 

16 But let's go back to these. I f  we add this up, we 

I 7  have 75 percent. We did hear the controiier say 12 
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THE COURT: The 75 percent that goes to Free 

Confe~ncing is 75 percent of the gross. They don't pay 

any expenses out of the 75 percent? 

MR. KNUDSON: That's correct. Now, I would like 

to point out that Free Conferencing Corporation and 

WideVoice are interrelated. They have a common CEO, David 

Erickson. So David Erickson has put in various amounts of 

money. At one point it's around $500,000. But he's taken 

out almost $800,000. So even though WideVoice is the 
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nominal creditor, there is only one creditor of NAT. Free 

Conferencing Corporation, a/k/a David Erickson, has done 

well by this 2010. 

THE COURT: You have about two more minutes. 

MR. KNUDSON: I've addressed the policy 

arguments. I think the irreparable harm, both in the front 

end, the threshold inability, and the fact that this is a 

flawed business model they knew wouldn't work from the 

18 percent, and then 8 percent. So right off the top, 95. ' 

19 percent of the revenues am going to places other than 

20 covering other operating expenses. 

21 We have some consulting fees. I 'm not sure what they 

18 get-go. 

IS  he other Dataphase factur of significance, and I 

20 really don't have time to go into it at length, is they are 

21 --the likelihood of success on the merits. I n  particular, 

22 are. Paid Mr. Reiman $3,000 a month, but we don't know 

23 what that's for, other than to make sure the Internet Cafe 

24 is open. 

25 THE COURT: As I understood the agreement, out of 

238; 

I ail the gross revenues, 75 percent of the gross goes to 

2 Free Conferencing, and 25 percent goes to NAT. Then NAT 

3 has to pay all of the expenses. Then the gross is then 

22 I pointed out the Farmers decision, which is referenced in 

23 our Brief in this section. I would like basically to quote 

24 from that. I'll finish with just a reference to the tariff 

26 and its complexity and its violation of the Act by virtue 
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I of the way it's written and designed. 

2 I'll refer the Court to Page 27 of our Brief. I n  

3 there basically they're saying this scheme that was a t  

4 divided according to the shares? I mean the net? 

5 MR. KNUDSON: Net profit, according to the Joint 

6 Venture Agreement, would be divided up according to 

7 respective interests. 

8 Think about this for a minute, Your Honor. I f  yoq ' 

9 take 75 percent off the top, and then the 25 percent has to 

10 cover these two line items, i t  doesn't leave enough behind 

15 THE COURT: But my question is out of the 25 

16 percent that's going to NAT, ail the expenses are paid. 

17 first, which would include the billing agent, circuit 

18 expenses, consulting fees, the wages, any of those other 

19 expenses. Then if there's anything left over, 51 percent 

20 would go to the Tribe, and 25 and 24 percent to the other 

21 two entities? 

22 MR. KNUDSON: It could under the Joint Venture 

23 Agreement if there's some profit left over. I f  there's 

24 proflt, we would also reinvest it. But that would be 

4 issue in Farmers involved a situation where the subscriber 

6 was getting paid for the services, not the other way 

6 around, which is what the tariff regime is supposed to 

7 protect. 

8 We, of course, believe they are trying to tariff for 

9 void services, which is not allowed. The tariff itself, 

10 No. 2, is void. They have an issue for vagueness, for 

11 to pay those expenses. So we don't know what the agreement 

12 is really between Free Conference Corporation and NAT, 

13 other than it apparently calls for 75 percent off the top. 

14 We heard testimony there was a written agreement signed -- 

case be referred there, Your Honor. That's all I have. 

THE COURT: Thank you. Mr. Swler? I'll give you 

ten more minutes. 

MR. SWIER: Your Honor, there's a lot of areas I 

want to discuss with the Court. 

The first is the 75 percent that FreeConferenceCall 

gets of the contract. FreeConferenceCall is the largest, 

privately held conference calling company in the world. I f  

FreeConferenceMli doesn't do all the marketing, doesn't 

drive all the traffic to NAT, NAT gets nothing. Zero 

I 1  excessive rates, and this Is really impossible to follow. 

12 It would be found unreasonable under the Federal 

13 Communications Act by the Commission if i t  were to have a 

14 chance to take a look at this tariff. I wouid suggest this 

25 available for distribution. 25 percent of zero is nothing. The only way NAT and the Tribe 
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1 make money is because of FCC's worldwide marketing efforts. 

2 So without FCC and their presence, the Tribe is Back 

3 to where they've been forever. Nothing. Because those 

4 calls then to NAT don't get generated without FCC. You've 

heard that is a standard percentage in this industry. 

Also, I want to clarify NAT gets 25 percent of the 

gross revenues. That is the way the contract is set up. 

They get 25 percent of the gross. 

THE COURT: Who pays the expenses? Out of whose 

portion do the expenses come? 

MR. SWIER: The expenses come out of the shares 

according to what the shareholders have. The Tribe had no 

13 liquid assets to pay for any of the start-up costs. 

14 THE COURT: My question is like the employee 

15 salaries, are they paid out of the 75 percent that goes to 

FreeConferenceCall, or are they paid out of the 25 percent 

that goes to NAT? 

MR. SWIER: I don't know for sure: I'll guess,. 

Your Honor, because they are an employee of NAT, they are 

paid by NAT. 

THE COURT: And the carrier expenses would come 

out of NAT, because that's an expense that NAT has 

contracted for? 

MR. SWIER: Correct. I f  NAT doesn't provide 

Maich 3, 201 
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1 They market worldwide. I f  they don't pay those upfront 

-2  costs, there is no NAT. 

3 THE COURT: That's what I asked. What expenses 

4 does FreeConferenceCall have? 

5 MR. SWIER: Sure. Marketing throughout the 

6 worid. They have ernpioyees, 40 or 50 ernpioyees whose job 

7 it is to further the interests of FreeConferenceCail. I f  

8 that isn't there, i f  that leadership, if that know-how, if 

9 that corporation, which has become the largest privately 

30 held conference calling company In the worid, doesn't 

11 exist, NAT gets nothing. 

12 THE COURT: But all the expenses listed on the 

13 exhibits that came in today are all paid by NAT. 

14 MR. SWIER: They are paid by NAT, because 

15 FreeConferenceCall covers ail the expenses worldwide to 

drive the traffic. So it's a partnership. Each entity has 

its role. But if you don't have FreeConferenceCall . . 
generating the traffic, there's no traffic to get payment 

on. 

THE COURT: Mr. Knudson? 

MR. KNUDSON: I would like to object to the 

assertion that FreeConferenceCall pays all these other 

expenses. There's no competent evidence of that in the 

record for the Court today. 

1 WideVoice has the expertise, one of the partners, WideVoice 1 marketing expense, though. I mean I can use my common 

2 has the expertise to provide that high technological 2 knowledge to assume that. People don't just pick up the 

25 those services and that infrastructure, there IS no NAT. 

3 equipment that's needed to do worldwide conference calling. 

4 THE COURT: So does Freeconferencecall provide or 

6 pay for any of the expenses associated with this? 

6 MR. SWIER: FreeconferenceCali -- that's a good 

7 question, Your Honor. FreeConferenceCall gets their 75 

8 percent gross, and because -- FreeConferenceCall is pot a 

25 THE COURT: I can assume that there are some 

9 member of NAT. They are a contractual partner of NAT, but 

10 they are not a part of NAT. 

11 THE COURT: I understand that. So of all the 

12 revenue generated, FreeConferenceCall gets 75 percent. 

13 MR. SWIER: Yes. 

14 THE COURT: And NAT gets 25 percent and pays all 

15 the expenses. 

16 MR. SWIER: I believe that's correct. Again, 

17 that's a standard agreement. 

18 THE COURT: It may be a standard agreement, but 

19 when you look at all the expenses involved, it pretty much 

20 eats up that 25 percent. 

21 MR. SWIER: Your Honor, It doesn't. What 

22 FreeConferenceCall --what Freeconferencing has to pay to 

23 market worldwide to get up to 12 million minutes to 

24 Crow Creek is immense. It 's not like they are taking that 

24.2 

3 phone and dial a number that gets to NAT unless there's 

4 some marketing. I think that I can draw that conclusion. 

5 MR. KNUDSON: Maintain a web browser, I suppose 

6 there might be some expense. But, again -- 
7 THE COURT: I don't know what the expense is. I 

8 just think I can use my common sense to assume there is 
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some expense. 

MR. KNUDSON: More than de minimis? I can't say 

that's the case. 

THE COURT: I n  any event, continue on. 

MR. SWIER: Your Honor, could I have my time, 

please? 

THE COURT: Yes. 

MR. SWIER: You asked before how you can fashion 

a fair remedy for the interim period. Here is how you can 

do it. 

Number one, Sprlnt has pounded on the table that this 

new high-volume access tariff is somehow improper. That is 

flat wrong. They've fought tooth and nail, and the FCC has 

told them, "No, you're wrong." This tariff, this 

high-volume access tariff is not only deemed lawful, but 

it's exactly what the FCCs$ NPRM has said how this should 

25 $700,000 and putting i t  in their pocket free and ciea;. 25 be handled. 
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1 What could we possibly do morel We did everything 

2 right. They still refuse to pay us a nickel. You know' 

3 why? Because they are a huge, multi-billion dollar 

4 organization that can beat on anybody who believes they 

5 could be a competitor or who they just don't agree with how 

they do business. 

It's insulting that Mr. Lengkeek has tos i t  up here 

and get bombarded with questions about, "Why don't you just 

take government subsidies? Why don't you put your hand . 
out, like all the Reservations do, and take money?" ihat's 

arrogant and that's insulting. I actually felt sorry for 

Mr. Lengkeekthat this has happened twice now. "lust stick 

your hand out. Take the government money. Don't try to 

compete." 

And the scheme and the traffic pumping, look at the 

NPRM. They use access stimulation. They say it's 

compensable. The Court is exactly right. That traffic is 

18 going to be compensabie. But the more and more Sprint 

19 fights, the more and more companies, like NAT, can go out 

20 of business. 

21 So here is the remedy that I ask the Court to fashion. 

22 You've asked for one. 

23 The NPRM says this: The lowest tariff the FCC has 

24 suggested far high-volume services is that it should be 

26 compensated at the RBOC rate. That's the Regional Bell 

246; 

1 Operating Company rate. That rate is ,0055 cents a minute. 

2 I n  other words, it's five and a half tenths of a cent per 

3 minute. That's the RBOC rate, which the NPRM says that's 

4 probabiy what we'll use for the default. 

6 Okay. I f  you want to go off NATs high-volume access 

6 tariff and say, "You know what? I'm not sure of those 

numbers. I don't know if that's the per minute charge that 

will eventually come out." Then fail back to the RBOC, 

which is what the FCC says that's kind of what we're 

looking a t  proposing now. 

I f  you award NAT that RBOC rate, from the traffic from 

when the high-volume access tariff was filed until this 

Case is completed, that is an equitable remedy that would 

allow the status quo to be maintained, and NAT could keep 

15 its doors open until the end of this case. So if you want 

16 to default to the RBOC rate, we can survive for a few, 
' 

17 months. That would be a perfect equitable remedy to 

18 maintain the status quo. 

19 To say this is not compensabie, they keep saying that, 

20 the Court is exactiy right. The NPRM says this is 

21 compensable, and it's going to be based on a high-volume 

22 access tariff to what we've done. 

23 NOW, if you want to question the rate, personally we 

24 don't because the FCC has said, "Your tariff is fine. . 
25 We're going to deem it  lawful." But if you are looking for 

Jill M. Connelly 
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1 a default and an equitable remedy, that is the perfect 

' 2  equitable remedy. It's based on what the FCC said that 

3 lowest rate should be. I f  the Court would do that, we 

4 could survive until this case comes to trial. 

5 Also, the Farmers case, and I know we talked about 

6 this ad nauseam in the Briefs. The Farmers case was 

7 specific to Farmers' particular tariff. That is a clear 

8 reading of that case. Our tariff takes into consideration 

9 conferencing traffic, the new high-volume tariff. That 

10 tariff, as the Court knows, has been given the okay by the 

I1 FCC. 

12 Your Honor, may I have a couple more minutes? 

13 THE COURT You may. 

14 MR. SWIER: I want to talk about probably the 

15 most important factor here, because I think the first 

16 factor, which is the probability of success, that NAT is 

17 going to get compensated for this traffic, I think that's 

I 8  an easy one. We're going to get compensated for this 

19 traffic. The question is are we going to be around to get 

20 our money when it does happen? So I think probability of 

21 success, that's clearly in our favor. 

22 Irreparable harm. NAT has to show the threat of 

23 irreparable harm, and we need to present concrete evidence. 

24 We have given the Court the banking statements, the 

25 financials,.the monthly costs to keep NAT up and running. 
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1 I f  that ' i  not concrete evidence of the current financial 

2 status, I don't know what is. 1 
3 The NewLife case. Sprint attempted to pooh-pooh the 

4 Newlife case. The NewLife case is on all fours. You can 

5 say, Well, it's another District Court opinion. Well, it's 

6 not binding on this Court, but it provides this Court, 

7 along with Doran, with the most factually analogous case 

8 that's out there. It's almost on ail fours factually. 

9 Here is what the Court said. It said in NewLife, "A 

10 substantial loss of business and the threat of bankruptcy 

11 can be sufficient for finding of irreparable harm." 

12 The Doran case, where the economic loss would be so 

13 great as to threaten destruction of the moving party's 

14 business, a preliminary injunction should be issued to 

15 maintain the status quo. 

16 We've shown irreparable harm. We've shown what the 

17 current financial situation is. Here is what Wright & 

18 Miller said in their classic treatise on Civil Procedure. 

19 Where the potentia1,economic loss is so great as to 

20 threaten the existence of a moving party3 business, then a 

21 preliminary injunction may be granted, even though the 

22 amount of direct financiai harm is readily ascertainable. 

23 SO the argument we're ask~ng for a specific amount of 

24 money, Wright & Miller have said that under certain 

25 circumstances is acceptable. 
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2 balance of the harms. Here is the balance of the harms. 

3 NAT's harm, their business shuts down or they file 

4 bankruptcy. Sprint's harm, they are a muiti-billion dollar 

5 company that has to pay maybe a couple hundred thousand in 

6 lawful fees fora few months. Balance of the harm weighs 

7 heavily in our favor. 

8 Finally, Your Honor, the Dataphase 4factor, the 

9 public interest. Here is the public benefit interest for 

10 NAT. Again, these were pooh-poohed as being insignifitant. 

11 Maybe if Sprint wouid have spent some time a t  the 

12 Reservation, they wouid have found these aren't 

13 insignificant. The education and the learning 

14 opportunities. The employment and the business 

15 opportunities. The public safety service. The access to 

18 governmental services. High-speed Internet and basic 

Motion Hearing March 3,2011 

17 telephone service for Tribal members. Over a hundred 

18 high-speed broadband and telephone installations. The 

19 Internet Library. I can go on and on. 

20 Sprint, Verizon, no other company has ever attempted 

249 

1 Finally, Your Honor, Dataphase Factor No. 3, the 

21 to do this. NAT is providing an incredible public service 

22 to the Crow Creek Reservation. No doubt about that. 

23 Sprint said, "Well, public policy dictates that we win." 

24 That was written before the NPRM came out. The NPRM 

251 
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1 remedy which limits the amount that Sprint has to pay, but 

. 2  lets us survive. 

3 Your Honor, because of that, we would ask you to grant 

4 NAT's Preliminary Injunction Motion. Thank you. 

5 THE COURT: Thank you, Mr. Swier. I 'm going to 

6 take it under advisement, and I'll issue a written opinion. 

7 Anything further from either counsel before we adjourn for 

8 the day? 

9 MR. SWIER: No. Thank you, Your Honor. 

10 MR. KNUDSON: Do you want anything further on the 

11 discov&y motion, or shouid we just wait? 

12 THE COURT: Did you want to do oral argument on 

13 it? I guess my concern was there was a Motion made, and no 

14 Response, no written Response that had been filed. 

15 MR. SWIER: We'd like to file a written Response, 

16 but our time to do that is not up yet. We will definitely 

17 be filing a written Response. 

18 MR. KNUDSON: Let's clarify. We wrote a Response 

19 to their Motion for a Protective Order to keep Tom Reiman 

20 from being deposed. One of the questions I wanted to ask 

21 Reiman in his deposition was the answer to Interrogatory 

22 NO. 7. 

23 I sought that information from Carlos Cestero. 

24 Although he could produce Defendant's Exhibit 27 promptly, 

that you win. Public policy is going to be this traffic is 

cornpensable, and you are eventually going to have to pay." 

But hopefully Sprlnt can have things drawn out enough 

that ail these companies go out of business, including NAT. 

I mean, that's their business plan. I f  they have a problem 

with our business plan, take a look at thein. It's to cut 

the oxygen tank off for these small companies. That's 

their business plan, and they are doing a good job. , 

Luckily, NAT has had the wherewithal, with Widevoice's 

help, to come this far in the litigation, to pay their 

attorneys, to try to lobby the Congressional delegation and 

the FCC. NAT is one of the few companies that has had the 

wherewithal to stick this out. But at a certain point, 

it's iike the lemonade stand, when you provide a service 

25 said, "No, Sprint, public policy is not going to be just 

for months and months, and you don't get a penny, how are 

you supposed to survive? Especially on that new 

high-volume access tariff traffic, which is clearly 

compensabie. 

25 he was instructed by Mr. Swier not to produce the backup 

So let's do this, if the Court wants to fashion a 

remedy. Let's allow NAT to be paid the RBOC rate from the 

time the high-volume access tariff was filed untii this 

case is completed. Sprint shouid be ordered to pay the 

back money of approximately $127,000 under the HVAT, and i t  

should be ordered to pay each month the fees under that 

high-volume access tariff. That's a pelfect equitable 
Jill M. Connell 
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that wouid show which carrierr paid which invoices and for 

how much, which is the underlying detail to the revenue 

posted for 2010. That information we wanted in preparation 

for this hearing, but we still think that information is 

germane and should be produced. 

THE COURT: Are you saying i f  you got the answer 

to Interrogatory No. 27, you would not need to deposeTom 

Reiman? 

MR. KNUDSON: No. But we should get that 

information, by ail means. 

THE COURT: Are you saying I should wait to rule 

today untii you get this information, or until you find out 

if I 'm going to ortler that you get the information? 

MR. KNUDSON: Well, depending on how you rule. 

.. . 
252 

15 Ultimately at some point in time if this case continues in 

16 this Court; we want that information. 

17 THE COURT: You have to tell me if I need to wait 

18 on my ruling on the preliminary injunction, because you 

19 need this information to present to the Court for me to 

20 consider regarding the preliminary injunction. 

21 MR. KNUDSON: I would like Reiman's deposition 

22 and that information and Interrogatory No. 7, Your Honor. 

23 MR. SWIER: I f  I may, Your Honor? 

24 THE COURT: Mr. Swier? 

25 MR. SWIER: Your Honor, first of ail, we have 
605-330-6669 page 249 to 252 of 
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provided Sprint with all our financial documents except 

Interrogatory No. 7. Interrogatory No. 7 ,  we can't give up 

the specific carrier minutes and receivables. This glves 

the other carriers - - th is  Is, again, Sprlnt with thelr 

heavy hand. That carries a dlstlnct - - t ha t  information 

carrles a distinct competitive advantage, and is incredibly 

helpful to Sprint and the other carriers wlth thelr 

competing services. Now, we have provided all the totals. 

THE COURT: Let me ask a question. Your 

objectlan to it was attorney-client privilege. It sounds 

to m e  like what you are argulng is more along the ilnes of 

a trade secret. 

MR. SWIER: Your Honor, I think it is proprletary 

and a trade secret. I thlnk, also, as we put In there, i t  

was beyond reasonableness For discovery. Now, we can 

certainly amend our objection. But that  Information, flrst 

of all, it's not relevant. Everyone knows what the 

flnanclal numbers are. It doesn't make a dlfference,what 

Verlzon owes o r  Sprlnt owes or Alltel owes. 

dotion Hearing March 3, 20 
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1 They aye seeking an Injunction against Sprlnt. They 

.2  haven't sued any of these other people, and they can't 

3 explain why. That goes directly t o  why they're not 

4 entitled t o  injunctive relief. 

5 THE COURT: Mr. Swier, you need to  get In your 

6 Response In t o  the Protective Order and the Interrogatory 

7 issue. I ' l l  review both of those Motions and decide 

8 whether I think iYs germane to the Issue of whether o r  not 

9 I need t o  wait on the Prellmlnary Injunction Motion. If I 

10 belleve 1 don't need to wait, I'II go ahead and issue m y  

If Order. I f  I think I do need t o  wait, then I'II rule on the 

12 dlscovery issue first, and do the preliminary injunction 

13 after that. 

14 MR. SWIER: Your Honor, we'll get a Response to 

15 the Court early next week. 

16 THE COURT: Thank you. With that, we'll be 

17 adjourned for the day. 
. . 

18 (End of proceedings a t  4:30 p.m.) 

19 
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20 Sprint sued us. They were the ones who started this. 

21 That's why they found themselves in Court. What the game 

22 plan was, they were hoplng NAT would sue all the big 

23 companies, because then they can put NAT In dlscovery far 

20 

21 

22 

23 

I I why the suit was brought with Sprint. They sued us. I 256 I 

24 years. That would guarantee NAT would go out of buslness. 

26 I mean, that's a pretty clear Ihbgat~on strategy. That's 

254, 

That  lnformatlon Is Incredibly proprietary. I t  will I I ONTTBO STATES DISTRICT COURT 

3 put us in a terrible position wlth the other carrlers that 1 DlPTRICT OF SOOTH IVlaYTL : S I  CELTIPICITO O r  RZPORTER 
2 SOoTmW i l l V I I I O I  I 

24 

25 

4 we work wlth, and It will provlde Sprlnt wlth a huge 

5 competitive advantage. Again, what difference does It make 

6 how the breakdown is? The fact is, we know what Sprint 

7 owes. We know what the total is. Why do we have to  keep 

8 delaying this for information that's already.out there what 

9 s ~ r i n t  owes? Whv do we need to know what Verlzon owes o r  

10 any of the  other carriers? 

11 SO I think the Court can go ahead and rule based on 

12 the voluminous financial material that we've provlded. 

13 Again, delay serves only one Purpose. 

14 THE COURT: Mr. Knudson? 

16 MR. KNUDSON: I t l s  simple lnformatlon to  produce. 

16 It could have been produced in short order: 

17 I n  terms of any proprietary concerns, 1 had sent 

18 Mr. swler  a proposed confidentiality stlpulatlon that would 

19 protect the  sensltivlty of the information. 

20 It was germane to  their case, because, f irst of all, 

21 if you read Mr. Cestero's Affidavit and ilsten to  the 

22 testimony of Mr. Cestero and Mr. Lengkeek, NAT Is going out  

23 of business because of Sprint. Sprint Is a minor Player In 

24 the overall buslness, and we'd like t o  be able t o  show, 

26 that. 
Jill M. Connel 
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UNITED STATES DISTRICT COURT 

DISTRICT OF SOUTH DAKOTA 

SOUTHERN DIVISION 

SPRINT COMMUNICATIONS 
COMPANY, L.P., 

Plaintiff, 

VS. 

NATIVE AMERICAN TELECOM, LLC, 
and  CROW CREEK SIOUX TRIBAL 
COURT, 

Defendants. 

1 CIV. 10-41 10-KES 
1 
) 
1 
1 ORDER DENYING DEFENDANT 
) NATIVE AMERICAN TELECOM'S 

) MOTION FOR A PRELIMINARY 
) INJUNCTION 
1 
1 
) 
) 

Defendant, Native American Telecom (NAT), moves for a preliminary 

injunction to enjoin plaintiff, Sprint Communications Company, from 

withholding interstate switched access charges that  NAT has  already billed or 

will bill to Sprint in the future. Sprint resists the motion. The motion is denied. 

BACKGROUND 

Viewed in the light most favorable to Sprint, the nonmoving party, the 

pertinent facts to this order are a s  follows: 

Sprint provides nationwide long-distance telephone services and is known 

under the telecommunications regulatory framework a s  a n  interexchange carrier 

(IXC). Sprint delivers long-distance calls to local exchange carriers (LECs) for 

termination to end-users. Under the current regulatory framework established 

by the Federal Communication Commission (FCC), Sprint pays the LEC a 

terminating access charge based on the LEC's filed tariff. 
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In 1997, the Crow Creek Sioux Tribe established the Crow Creek Sioux 

Tribal Utility Authority (Tribal Utility Authority). In October of 2008, the Tribal 

Utility Authority authorized NAT, a tribally owned limited liability company 

organized under the laws of South Dakota, to provide telecommunications 

service on the Crow Creek Reservation subject to the tribe's laws. Pursuant to 

the 2008 approval order, NAT filed two access tariffs for telephone traffic on the 

reservation, one with the FCC for interstate traffic and one with the Tribal Utility 

Authority for intrastate traffic within the reservation. In September of 2009, NAT 

launched its system on the Crow Creek Reservation. 

NAT is a n  LEC that also operates a free conference calling system with a 

conference call bridge located on the reservation. The party using NAT's services 

does not pay NAT for the conference call but rather is assessed normal charges 

by the party's telecommunications provider. NAT then bills the 

telecommunications provider a n  access fee a s  defined in its tariffs. NAT's 

conference calling system is a t  issue here. 

After paying two of NAT's bills for charges connected to conference calls, 

Sprint ceased paying NAT's terminating access tariffs because Sprint believed 

that NAT was involved in a traffic-pumping scheme, otherwise known a s  access 

stimulation or regulatory arbitrage, to generate traffic from conference calls. 

In March of 2010, NAT filed a complaint against Sprint with the Tribal 

Utility Authority seeking enforcement of its access tariffs. On March 29, 2010, 
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the Tribal Utility Authority entered a n  ex parte order finding that  Sprint's refusal 

to pay NAT's tariffs violated the "filed rate doctrine." In response, Sprint filed a 

complaint with the South Dakota Public Utilities Commission (SDPUC) to enjoin 

NAT's collection efforts with respect to interstate traffic. On July 12, 2010, NAT 

filed a complaint in the CCSTC to collect the unpaid access service tariffs. Sprint 

sought relief in this court to enjoin the CCSTC from deciding the collection 

action. The court granted Sprint's motion for a preliminary injunction enjoining 

the CCSTC. 

NAT then filed a second interstate tariff with the FCC. Several IXCs, 

including Sprint, petitioned the FCC to reject or, in the alternative, suspend 

NAT's tariff pending a n  administrative investigation. The FCC declined to rule 

that the  second tariff was so patently unlawful that  it should be rejected, and the 

tariff became effective on November 30, 2010. Docket 67-6 a t  1. 

NAT moved for a preliminary injunction on its November 20 10 tariff to 

require Sprint to pay NAT's bills during the pendency of this action. Sprint 

responded that  NAT has  not alleged a cause of action against Sprint and,  thus,  

cannot seek a preliminary injunction. NAT moved to amend its counterclaim to 

assert claims of a breach of contract and collection action pursuant to its federal 

tariff, a breach of implied contract resulting from a violation of its federal tariff, 

and quantum meruit and unjust  enrichment. NAT also seeks declaratory relief. 
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Docket 86-1. The court granted NAT's motion to amend its counterclaim during 

the March 3, 201 1, hearing. 

Sprint has stated that it will seek leave from the FCC to amend its 

complaint to add provisions challenging the unlawfulness of NAT's November 

20 10 tariff. After resolving various discovery disputes and reviewing two 

additional exhibits consisting of Thomas Reiman's deposition1 and NAT's CABs 

~ u r n m a r y , ~  the preliminary injunction motion is ripe for review. 

DISCUSSION 

Federal Rule of Civil Procedure 65(a) authorizes a court to issue a 

preliminary injunction. "A preliminary injunction is an  extraordinary remedy, 

Before the court held a hearing on NAT's preliminary injunction motion, 
NAT and  Sprint engaged in limited discovery pertaining to the preliminary 
injunction motion and hearing. Sprint sought to depose Thomas Reiman, one of 
NAT's co-founders. NAT objected to the deposition and moved for a protective 
order. The parties finished briefing the matter after the March 3, 201 1, hearing. 
The court then ordered the parties to depose Reiman and submit the transcript 
to the court. Docket 106 a t  11. 

NAT refused to answer Sprint's interrogatory number 7, which asked NAT 
to "[ildentify all interexchange carriers whom NAT has invoiced under any of its 
tariffs, including the name of the interexchange carrier, the amounts invoiced, 
and  the payments received, if any." Docket 92 a t  2. Sprint moved to compel 
NAT's response to interrogatory number 7. NAT, citing Rule 26(c)(l)(G)'s 
protections for confidential financial information, refused to answer and the 
court reviewed the documents in camera. NAT produced one document entitled 
"NAT-Crow Creek Inception thru Current CABs A/R and Payment Summary" 
(CABs Summary). Docket 106 a t  11. After reviewing the document, the court 
ordered NAT to produce the document to Sprint but  issued a protective order. 
Docket 117. Specifics of the CABs Summary are generically discussed in this 
order to ensure that NAT's confidential financial information remains as  
confidential a s  possible. 
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and the burden of establishing the propriety of an  injunction is on the movant." 
, 

Watkins Inc. v. Lewis, 346 F.3d 841, 845 (8th Cir. 2003) (citing Calvin Klein 

Cosmetics Corp. v. Lenox Labs., Inc., 815 F.2d 500, 503 (8th Cir. 1987); Goff v. 

Harper, 60 F.3d 518, 520 (8th Cir. 1995)). 

The moving party must  make a familiar four-part showing before the court 

issues a preliminary injunction: (1) the threat of irreparable harm by the movant; 

(2) the balance between this harm and  the injury that  granting the injunction 

will inflict on the other parties; (3) the probability that  the movant will succeed 

on the merits; and (4) the public interest. Dataphase Sys., Inc. v. C L Sys., Inc., 

640 F.2d 109, 114 (8th Cir. 1981). A district court has  wide latitude to issue a 

preliminary injunction, and the appellate court only reviews a preliminary 

injunction order for abuse of discretion. Chicago Stadium Corp. v. Scallen, 530 

F.2d 204, 206 (8th Cir. 1976). 

I. Probability of Success on the Merits 

The two most critical Dataphase factors are the probability that  the movant 

will succeed on the merits and whether the movant will suffer irreparable harm if 

the preliminary injunction is not granted. Scallen, 530 F.2d a t  206. Probability of 

the success on the merits is a critical factor in determining whether a court 

should issue a preliminary injunction. Lankford v. Sherman, 451 F.3d 496, 507 

(8th Cir. 2006). 
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Sprint has  represented that  it will amend its complaint with the FCC to 

continue challenging the validity of NAT's November 2010 tariff. Docket 72 a t  2 

("Sprint will seek leave to amend its [FCC] complaint to add provisions to its 

complaint challenging the unlawfulness of Tariff No. 2 . . . ."). The FCC has  

expertise in the federal communications realm and when a tariff's terms are 

disputed, the FCC should first interpret that tariff. See, e.g., Access Telecomm. v.  

Sw. Bell Tel. Co., 137 F.3d 605, 609 (8th Cir. 1998) (" '[Wlhere words in a tariff 

are used in a peculiar or technical sense, and where extrinsic evidence is 

necessary to determine their meaning or proper application,' a s  is the case here, 

the issue should first go to the appropriate administrative agency." (alteration in 

original) (quoting United States v. W. Pac. R.R. Co., 352 U.S. 59, 66 (1956))). NAT 

and Sprint dispute the terms of NAT's November 2010 tariff and, given the highly 

technical nature of telecommunications tariffs, the FCC should first determine 

the validity of NAT's tariff in a final ruling. 

Moreover, on February 9, 201 1, the FCC released a Notice of Proposed 

Rulemaking and  Further Notice of Proposed Rulemaking (NPRM). Docket 82-2, 

Fed. Commc'n Comm'n, Notice of Proposed Rulemaking & Further Notice of 

Proposed Rulemaking, Feb. 9, 20 1 1, available a t  http:/ /www.fcc.gov/ 

Daily-ReleaseslDaily-Businessl20 11 /db0209/FCC- 11 - 13A1 .pdf. In the NPRM, 

the FCC stated that  it recognizes the need to address traffic pumping, change the 

current intercarrier compensation system to reduce current incentives to engage 
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in regulatory arbitrage for profit, a n d  reevaluate how companies should file 

tariffs on voice over internet protocol (VoIP) technology. NPRM, Docket 82-2 a t  7,  

38, 448-49, 494-508, 524-542. VoIP technology is one of the  types of technology 

that  NAT currently employs. 

If the  court ruled on the merits now, any ruling could conflict with the FCC 

action between Sprint a n d  NAT and /or  be contrary to the FCC's ultimate rules 

on tariffs for VoIP technology a n d  free conferencing calling services. This court  

h a s  stayed other telecommunications cases concerning tariffs for conference 

calling systems upon  referral to the  FCC a n d  not  decided the cases'merits.  See, 

e.g., Splitrock Props., Inc. v .  Quest Commc'ns Corp., No. 08-4172-KES, 2010 WL 

2867126, at "13 (D.S.D. July  20,  2010) (staying a telecommunications case 

involving a conferencing call system a n d  referring several issues to the  FCC); 

Sancom Inc. v. Sprint Commc'ns Co., No. 07-4107-KES, 2010 WL 936718 (D.S.D. 

Mar. 15, 2010) (same); Sancom, Inc. v .  Quest Commc'ns Corp., No. 08-4172-KES, 

2010 WL 960005 (D.S.D. Mar. 12, 2010) (same); Northern Valley Commc'ns, LLC 

v. Sprint Commc'ns Co., No. 08-1003-KES, 2010 WL 936723 (D.S.D. Mar. 15, 

2010) (same); Sancom, Inc. v .  AT&T Corp., 696 F. Supp.  2d 1030 (D.S.D. Mar. 11, 

2010) (same). There is n o  reason for the  court to deviate from this pas t  practice 

a n d  determine the  merits in this action while the  above actions are  awaiting 

determination from the  FCC. Moreover, as stated below, because NAT is unable 

to show irreparable harm,  any  discussion on the  merits is unnecessary. 
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11. Irreparable Harm 

Of the two most critical Dataphase factors, courts more heavily weigh the 

threat of irreparable harm factor: "[Tjhe movant's failure to sustain its burden of 

proving irreparable harm ends the inquiry 'and the denial of the injunctive 

request is warranted.' " Glenwood Bridge, Inc. v. City of Minneapolis, 940 F.2d 

367, 37 1 (8th Cir. 199 1) (quoting Gelco Corp. v. Coniston Partners, 8 1 1 F.2d 4 14, 

420 (8th Cir. 1987)). The key word in the irreparable harm factor is irreparable: 

"The possibility that adequate compensatory or other corrective relief will be 

available at a later date, in the ordinary course of litigation, weighs heavily 

against a claim of irreparable harm." Sampson v. Murray, 415 U.S. 61, 88 (1974) 

(internal quotation omitted). "Failure to show irreparable harm is a n  

independently sufficient ground upon which to deny a preliminary injunction." 

Watkins, 346 F.3d at  844 (citing Adam-Mellang v. Apartment Search, Inc., 96 F.3d 

297, 299 (8th Cir. 1996); Gelco, 81  1 F.2d a t  420); see  also Sampson, 415 U.S. a t  

88 ("This court has  stated that  '[tlhe basis of injunctive relief in the federal courts 

has  always been irreparable harm and inadequacy of legal remedies.' " (alteration 

in original) (quoting Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 506-07 

(1959))). 

NAT need only show the possibility of harm and  not actual harm. See, e.g., 

United States v. W.T. Grant Co., 345 U.S. 629, 633 (1953) ("The purpose of a n  

injunction is to prevent future violations . . . and, of course, it can be utilized 
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even without a showing o f  past wrongs." (citing S w f t  L% Co. v. United States, 276 

U.S .  3 1  1 ,  326 (1928)) ) .  But  NAT m u s t  "demonstrate that  irreparable injury is 

likely in the  absence o f  a n  injunction." Winter v. Natural Res. Def. Council, Inc., 

555 U . S .  7 ,  129 S .  Ct .  365 ,  375 (2008) (emphasis  i n  original) (citing Los Angeles 

v. Lyons, 461 U.S.  9 5 ,  103 (1983);  Granny Goose Foods, Inc. v. Teamsters, 415 

U.S. 4 2 3 ,  441 (1974);  O'Shea v.  Littleton, 414 U.S.  488 ,  502 (1974)) .  

Courts typically grant preliminary injunctions when  the  movant  proves 

irreparable harm and the  remedy is t o  maintain the  status quo until  the  case's 

merits are resolved. See, e.g., Owens v. Severin, 293 Fed. Appx. 425 ,  425 (8 th  

Cir. 2008)  (reasoning that  the  "purpose o f  [a]  preliminary injunction is to 

preserve the  status quo until  the  court rules o n  [the] merits." (citing Devose v. 

Herrington, 42  F.3d 470 ,  471  ( 8 t h  Cir. 1994)) ) ;  Nat'l Basketball Ass 'n v. Minn. 

Prof'l Basketball, Ltd., 56 F.3d 866 ,  871-72 ( 8 t h  Cir. 1995) ("A preliminary 

injunction confers important rights and finally adjudicates the  issue o f  

preserving the  status quo until  t he  district court reaches the  case's merits."). 

Sprint argues that  even i f  NAT could show damages, the  court cannot 

grant a preliminary injunction because the  injunction would be  outside the  

court's equitable remedies. An injunction i s  a n  equitable remedy,  General Motors 

Corp. v.  Harry Brown's LLC, 563 F.3d 312 ,  316 ( 8 t h  Cir. 2009) ,  but NAT seeks a 

legal remedy o f  monetary damages. 
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The  Supreme Court h a s  held that  a court cannot u s e  its equitable powers 

to grant a preliminary injunction w h e n  the  injunction only seeks a legal remedy. 

Grupo Mexicano d e  Desarrollo, S.A. v. Alliance Bond Fund, Inc., 527 U.S .  308 ,  333 

(1999) .  In interpreting Grupo, the  Eighth Circuit h a s  reasoned that  a district 

court cannot u s e  i ts  equitable power o f  a n  injunction when  the  underlying case 

is legal in nature. Kennedy Bldg. Assocs. v. CBS Corp., 476 F.3d 530,  535 ( 8 t h  

Cir. 2007)  (reasoning further that  a state statute could create a n  equitable 

remedy for a legal cause o f  action). "The law is  clear . . . that  'a dollar loss 

invokes the  Court's legal powers, as  opposed to its equitable powers.' " Gen. 

Motors Corp. v .  Harry Brown's, LLC, 590 F .  S u p p .  2d 1134, 1138 (D. Minn. 

2008) ,  aff'd Harry Brown's, LLC, 563 F.3d 3 12 ( 8 t h  Cir. 2009)  (quoting Halikas v. 

Univ. of Minn., 856 F .  Supp .  1331,  1334 (D. Minn. 1994));  see  also Franklin v. 

Gwinnett Cnty. Public Sch., 503 U.S.  6 0 ,  75-76 (1992)  ("[Ilt is axiomatic that  a 

court should determine the  adequacy o f  a remedy in law before resorting t o  

equitable relief."). 

Here, the  status quo is that  Sprint has  disputed NAT's charges since 

February o f  2010.  Docket 7 2  at 3 6 .  In its preliminary injunction motion, NAT 

seeks a monetary damage award from Sprint,  which  is a legal remedy. T h u s ,  it 

appears that  NAT's request falls outside the  court's equitable powers and the  

court i s  unable to order NAT's requested remedy. 
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NAT heavily relies on NewLife Homecare Inc. v. Express Scripts, Inc., No. 

3:07CV761, 2007 WL 1314861 (M.D. Pa. May 4, 2007), in arguing that the court 

can grant a preliminary injunction for monetary damages. Notwithstanding that  

Newlife is only persuasive authority and  does not address Grupo, the facts are 

also distinguishable. NewLife had a contract with a n  insurance company to 

provide prescriptions. Id. a t  *l .  Express Scripts Inc. (ESI) had a contract with the 

insurance company to pay NewLife's bills. Id. NewLife submitted claims on behalf 

of various members of the insurance company to ESI; ESI approved the claims, 

but never paid NewLife. Id. ESI owed NewLife approximately $1.6 million. Id. 

Because ESI withheld payment, NewLife was in arrears to its pharmaceutical 

suppliers, could not obtain credit, and was unable to secure products to meet its 

clients' urgent health needs. Id. a t  *2. 

The NewLife court reasoned "that the law requires convincing proof that  a 

business will in fact cease to exist or be forced into bankruptcy for such a n  

eventuality to be considered irreparable harm." Id. a t  *7. The court found that  

NewLife met this strict evidentiary burden because it submitted not only a n  

affidavit from the company's treasurer and  accounts manager stating that 

NewLife's suppliers refused to process new orders and some suppliers would 

begin collection attempts, but  also a cash flow projection stating the specific date 

of when NewLife would be cash flow negative. Id. a t  "5. Finding that NewLife had 

"presented concrete evidence that  it will in fact be forced out of business and/or  
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into bankruptcy due to the defendant's failure to release the payments," and that 

some threat existed that patients would be unable to obtain life-saving 

medications, the court granted the preliminary injunction. Id. a t  *6. 

The facts of this case are distinguishable from those in NewLife. While ESI 

never disputed the terms of its contract with NewLife and the insurance 

company, Sprint argues that NAT's tariff is invalid, vague, and unenforceable. 

The NewLife court used its equitable power to enforce an undisputed, existing 

contract. This court, if it grants the preliminary injunction, would enforce NAT's 

tariff, the validity of which is directly disputed by Sprint. Because there is no 

factual similarity to NewLife and the case does not address Gmpo, NAT's reliance 

on NewLfe is unpersuasive. 

The other cases relied on by NAT are also factually distinguishable. In 

Semmes Motors, Inc. v.  Ford Motor Co., 429 F.2d 1197 (2d Cir. 1970), the 

appellate court affirmed, in part, a preliminary injunction to enjoin a 

manufacturer from contacting a dealer's customers and to prevent termination of 

the dealership by the manufacturer. Id. a t  1207-08. Sprint and NAT do not have 

a relationship similar to a dealership relationship that the court could enforce. In 

Dorean v. Salem Inn, Inc., 422 U.S. 922 (1975), the Supreme Court affirmed a 

preliminary injunction when a city ordinance prohibited topless dancing because 

the ordinance violated business owners' First and Fourteenth Amendment rights 

and, absent the injunction, the business owners would have suffered "a 
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substantial loss of business and perhaps even bankruptcy." Id. a t  932. NAT does 

not allege a deprivation of a constitutional right and,  instead, only seeks a legal 

remedy of monetary damages. 

In Northwestern Controls v. Outboard Marine Corp., 317 F. Supp. 698 (D. 

Del. 1970), the district court denied a preliminary injunction and reasoned that  

"where the  loss, a s  in the case, may be ascertained in money damages, no 

irreparable injury is shown and refusal to grant a preliminary injunction is 

proper." Id. a t  703 (citing Graham v. Triangle Publ'ns, Inc., 344 F.2d 775 (3d Cir. 

1965)). Northwestern Controls supports the conclusion in this case because 

NAT's injury is only monetary. Lastly, in Columbia Broadcasting System, Inc. v. 

ASCAP, 320 F. Supp. 389 (S.D.N.Y. 1970), the court issued a preliminary 

injunction to put the parties back to the status quo ante under the parties' 

previous contract. Id. a t  393-94. While Sprint paid two of NAT's bills in December 

of 2009 and  January of 2010, Sprint has  stated that  it made the payments in 

error and  denies that  it h a s  a contract with NAT. NAT's arguments and citations 

to case law are unpersuasive and  the court's equitable powers do not include the 

grant of a preliminary injunction to remedy a legal wrong. 

Even if the court could issue the remedy that  NAT seeks using its 

equitable powers, NAT has  not sustained its burden to prove that  it will suffer 

irreparable harm if the court does not issue the preliminary injunction. NAT's 

CABS Summary shows that  a s  of April 10, 201 1, the date NAT compiled the 



Case 4:lO-cv-04110-KES Document 118 Filed 0513111 1 Page 14 of 16 PagelD #: 3027 

CABS Summary, NAT has  billed ten telecommunications companies 

approximately $6.8 million and assessed approximately $283,000 in finance 

charges. NAT has  received about $1.3 million in payments and,  a s  of April 10, 

2011, is owed approximately $5.8 million. NAT has  billed Sprint about $782,000 

and assessed about $23,000 in finance charges. Sprint has  paid about $29,000 

in two separate payments and currently owes NAT approximately $775,000. Of 

the $5.8 million that  NAT is owed by ten telecommunications companies, Sprint 

is responsible for $775,000, or approximately 13  percent, of all payments owed 

to NAT. 

One IXC is currently indebted to NAT for approximately $2 million and 

except for one payment in December of 2010, has  not paid NAT's invoices since 

July of 2010. A second IXC is indebted to NAT for approximately $1 million and 

has  not paid NAT since August of 2010. A third IXC is indebted to NAT for 

approximately $1.7 million and has  not paid NAT since February of 2010. 

NAT offers no reason a s  to why Sprint's failure to pay will cause NAT to file 

for bankruptcy when three other IXCs have not paid NAT in a t  least six months 

and,  combined, owe NAT approximately $4.7 million. NAT has  neither identified a 

specific amount that  will keep it afloat during the pendency of this action nor 

offered concrete proof that  a n  injunction against Sprint would save NAT from the 

alleged bankruptcy. 
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Moreover, Sprint ceased paying NAT's bills in February of 2010, but NAT 

did not bring its preliminary injunction motion until January of 201 1. A 

significant delay in time between the filing of a preliminary injunction motion 

and the alleged harm weighs against a finding that irreparable harm is 

imminent. See, e.g., Crow Creek Sioux Tribal Farms, Inc. v. U.S. I.R.S., 684 F. 

Supp. 2d 1152, 1158 (D.S.D. 2010) ("Also relevant, though not dispositive, to 

determining whether there would be irreparable harm is a party's delay in 

seeking injunctive relief from the Court."); Utah Gospel Mission v .  Salt Lake City 

Corp., 316 F. Supp. 2d 1202, 1221 (D. Utah 2004) ("Plaintiffs'delay in seeking 

an injunction undermines their argument that they will suffer irreparable harm 

if an  injunction does not issue."); 11A Charles Alan Wright, Arthur R. Miller & 

Mary Kay Kane, Federal Practice and Procedure, 5 2948.1 (1995) ("A long delay by 

plaintiff after learning of the threatened harm may be taken a s  an  indication that 

the harm would not be serious enough to justify a preliminary injunction."). NAT 

waited more than six months after Sprint filed this action against NAT in August 

of 2010 before moving for a preliminary injunction against Sprint. NAT's delay 

further undermines its claim that it faces imminent bankruptcy. 

NAT has not offered sufficient concrete evidence that it faces imminent 

bankruptcy if the court does not grant its preliminary injunction motion. 

Because there is no threat of irreparable harm, the court need not analyze the 
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possibility of success on the merits3 or any of the other Dataphase factors. See 

Beacon Theatres, 359 U.S. a t  506-07; Watkins, 346 F.3d a t  844; Adam-Mellang, 

96 F.3d a t  299; Gelco, 81  1 F.2d a t  420. NAT has not met its burden to show that 

a preliminary injunction is appropriate. Accordingly, it is 

ORDERED that defendant Native American Telecom, LLC's motion for a 

preliminary injunction (Docket 67) is denied. 

IT IS FURTHER ORDERED that Sprint's motion to strike (Docket 110) is 

denied as  moot. 

Dated May 31, 2011. 

BY THE COURT: 

j s / Karen E. Schreier 
KAREN E. SCHREIER 
CHIEF JUDGE 

NAT has filed two notices of supplementary authority in support of its 
preliminary injunction motion, see  Dockets 104, 105, and Sprint responded to 
the notices and moved to strike the supplemental authority and replace NAT's 
authority with Sprint's authority. See Docket 109, 110, 11 1, 112. NAT has  
responded to Sprint's motion to strike. Docket 114. Because the supplemental 
authority primarily concerns the success on the merits factor, the court will not 
address the supplemental authority a t  this time and  Sprint's motion to strike is 
denied a s  moot. 
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